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CHAPTEE  A. 

FRENCH  INDEMNITY:  CONVENTION  OF  APRIL  30,  1803. 

At  the  dose  of  the  American  Revolatiou  the  relations 
TrMitiM  of  1778.  between  the  United  States  and  France  were  regulated 
by  two  treaties,  one  of  amity  and  commerce  and  the 
other  of  alliance,  both  of  which  were  concluded  on  the  6th  of  February 
1778.  Before  the  end  of  the  century  various  provisions  in  these  treaties 
became  the  subject  of  international  discussion.  These  provisions  will  be 
eited  in  the  narration  of  the  disputes  that  arose  concerning  them ;  but  it 
may  be  useful  now  to  refer  to  some  of  them,  which  figure  most  prominently 
in  the  history  of  subsequent  events. 

By  Article  XV II.  of  the  treaty  of  amity  and  commerce, 
Treatmant  of  Priaoo.  it  was  provided  that  the  ships  of  war  and  privateers  of 
either  party  might,  in  time  of  war,  freely  carry  their 
prizes  into  the  ports  of  the  other  party ;  that  such  prizes  should  not,  when 
so  brought  in,  "  be  arrested  or  seized" ;  that  they  should  not  be  subject  to 
"search,"  or  to  "examination"  as  to  their  '*  lawfulness;"  but  that  they 
might  be  taken  away  at  any  time  to  the  places  expressed  in  the  commis- 
sions of  their  captors,  which  commissions  the  captors  should  be  obliged  to 
show.  On  the  other  hand,  it  was  provided  that  "no  shelter  or  refuge" 
should  be  given  by  either  party  to  vessels  which  had  "  made  prize  of  the 
subjects,  people  or  property"  of  the  other  party;  but  that  such  vessels,  if 
forced  in  by  "stress  of  weather,  or  the  danger  of  the  sea,"  should  be 
required  to  depart  "as  soon  as  ]>o8sible." 

By  Article  XXII.  of  the  same  treaty  it  was  provided 

Foroirn  PriYfttoon.    that  neither  party  should  permit  privateers  having 

commissions  from  any  prince  or  state  in  enmity  with 

the  other  party,  to  fit  out  in  its  ports,  or  to  sell  their  prizes,  or  even  to 

purchase  victuals,  except  such  as  should  be  necessary  for  a  voyage  to  the 

next  home  port. 

F^oe  Shipo,  Fwo  Goods.      ^^  -A^^^'l®  XXIII.  It  was  provided  that  free  ships 
should  make  free  goods. 
By  Article  XI.  of  the  treaty  of  alliance,  which  was 
ThoAUiuoe.        described  (Article  II.)  as  a  "defensive  alliance,"  the 
"essential  and  direct  end"  of  which  was  "to  maintain 
efFeetually  the  liberty,  sovereignty  and  independence"  of  the   United 
States  "  as  well  in  matters  of  government  as  in  commerce,"  the  United 
States,  in  return  for  the  guaranty  of  "  their  liberty,  sovereignty  and  inde- 
pendence,   •    •    •    and  also  their  possessions,"  guaranteed  "  to  His  Most 
Christian  Majesty  the  present  possessions  of  the  Crown  of  France  in 
America,  as  well  as  those  which  it  may  acquire  by  the  future  treaty  of 
peace."    And  in  order  "  to  iix  more  precisely  the  sense  and  application  "  of 
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this  article,  it  was  declared  (Article  XII.)  ''that  in  case  of  a  rupture 
between  France  and  England  the  reciprocal  guaranty  declared  in  the 
said  article  shall  have  its  full  force  and  effect  the  moment  such  war  shall 

break  out." 

Five  years  after  the  signature  of  the  definitive  treaty 
Conmilar  Oonventioii  of  ^f  ^^^  between  the  United  States  and  Great  Britain, 

a  consular  convention  between  the  United  States  and 
France  was  concluded.  The  negotiations  which  resulted  in  its  signature 
began  in  1782.  On  the  25th  of  January  in  that  year  a  scheme  of  such  a 
convention,  which  had  been  approved  by  Congress,  was  sent  to  Franklin 
with  instructions  to  make  it  the  basis  of  a  formal  treaty.  On  the  29th  of 
July  1784  he  signed  a  convention,  but  it  proved  to  be  unsatisfactory  to 
Congress  on  grounds  which  are  fully  set  forth  in  a  report  made  by  Mr. 
Jay,  as  Secretary  for  Foreign  Affairs.^  The  original  scheme  of  Congress, 
from  which  Franklin  had  departed,  was  regarded  by  Mr.  Jay  as  being  also 
in  many  respects  open  to  objection,  but  he  recommended  that,  as  the  nego- 
tiations had  proceeded  so  far,  Mr.  Jefferson,  who  had  succeeded  Franklin 
at  the  Court  of  Versailles,  should  be  directed  to  negotiate  a  convention  in 
substantial  conformity  with  it.>  Instructions  were  given  in  accordance 
with  this  recommendation,  and  on  November  14, 1788,  Jefferson  concluded 
anew  convention.  Mr.  Jay,  though  he  apprehended  that  it  would  prove 
more  inconvenient  than  beneficial  to  the  United  States,  advised  that  it  be 
ratified,  since  it  adhered  to  the  plan  to  which  the  United  States  was  already 
committed.  3 

By  Article  VIII.  of  this  convention  it  was  provided 
Powers  of  Oonctils.    that  consular  officers  should  "exercise  police  over  all 

the  vessels  of  their  respective  nations,"  and  should 
"have  on  board  the  said  vessels  all  power  and  jurisdiction  in  civil  matters 
in  all  the  disputes  which  may  there  arise;"  and  that  they  should  "have 
an  entire  inspection  over  the  said  vessels,  their  crew,  and  the  changes 
and  substitutions  there  to  be  made."  It  was,  however,  provided  that 
these  functions  should  be  "  confined  to  the  interior  of  the  vessels,"  and 
that  they  should  not  be  permitted  to  interfere  "with  the  police  of  the 
ports"  in  which  the  vessels  might  happen  to  be. 

The  ratifications  of  this  convention  were  exchanged 
Oommeroial  DiBoontenU.  at  Paris  on  the  6th  of  January  1790;  but  before  the 

close  of  the  year  a  controversy  arose  between  the  two 
countries  in  regard  to  matters  of  commerce.  By  royal  decrees  of  Decem- 
ber 29,  1787,^  and  December  7,  1788,^  exceptional  favors  were  granted  to 
commerce  with  the  United  States  in  respect  of  various  articles,  such  as 
whale  oils  and  spermaceti,  fish  and  fish  oils,  agricultural  products,  prod- 
ucts of  the  forest,  and  certain  manufactured  articles.  But,  in  spite  of 
favors,  the  commerce  of  the  United  States  tended  to  revert  to  its  former 
channels.  Commerce  with  England  increased,  while  trade  with  France 
languished  and  failed.<^    The  development  of  this  tendency  produced  in 

» March  9,  1786,  Dip.  Cor.  1783-1789, 1.  218. 

«  Dip.  Cor.  1783-1789, 1. 232. 

3  Am.  State  Papers,  For.  Rel.  1. 89. 

Ud.  113. 

*  Id.  116. 

nd.l20. 
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France  a  feeling  of  diflsatlBfaction,  which  was  intensified  by  the  disposi- 
tion of  Congress  to  subject  commerce  with  France  to  the  same  regulations 
as  that  with  Great  Britain.  By  an  act  of  July  20,  1789;'  a  duty  of  6  cents 
a  ton  was  imposed  on  American-bnilt  vessels  belonging  to  citizens  of  the 
United  States,  while  a  daty  of  30  cents  a  ton  was  imposed  on  snch  yessels 
belonging  wholly  or  in  part  to  aliens,  and  of  50  cents  a  ton  on  all  other 
vessels.    This  act  was  renewed  on  the  20th  of  the  following  July.' 

By  a  royal  decree  of  France  of  December  29,  1787,  vessels  built  in  the 
United  States  and  sold  in  France,  or  purchased  by  Frenchmen,  were  ex- 
empt from  all  duties.  The  French  charge  d'affaires  at  Philadelphia  com- 
plained, by  direction  of  his  government,  against  the  acts  of  1789  and  1790 
as  an  infraction  of  the  fifth  article  of  the  treaty  of  amity  and  commerce 
of  1778.  This  article  was  connected  with  the  third  and  fourth  articles  of 
the  same  treaty,  by  which  it  was  respectively  provided  that  French 
subjects  in  the  United  States,  and  citizens  of  the  United  States  in  France, 
should  pay  no  other  or  greater  duties  than  were  required  of  the  subjects 
or  citizens  of  the  most  favored  nations.  **  In  the  above  exemption,''  says 
Article  Y.,  **  is  particularly  comprised  the  imposition  of  100  sols  per  ton, 
established  in  France  on  foreign  ships."  It  was  contended  by  France 
that  the  effect  of  this  provision  was  to  exempt  the  ships  of  the  contract- 
ing parties  from  the  payment  of  any  tonnage  duties,  and  that  the  failure 
of  Cong^ress  to  make  an  exception  in  favor  of  France  constituted  a  viola- 
tion of  the  treaty,  and  placed  French  commerce  on  the  same  footing  as 
English.  Jefferson,  who  had  then  become  Secretary  of  State,  answered 
that  the  stipulation  in  regard  to  the  duty  of  100  sols  in  France  merely  re- 
linquished an  antecedent  exaction  from  which  the  most  favored  nations 
were  already  exempt,  and  left  both  parties  free  to  impose  other  duties, 
provided  all  nations  were  subjected  to  them  alike.  In  other  words,  he 
maintained  that  the  provisions  of  the  third  and  fourth  articles  were  not 
enlarged  by  the  provisions  of  the  fifth  article,  but  that  the  latter  was  in- 
tended, out  of  abundant  caution,  to  designate  by  name  a  particular  duty 
against  which  it  was  desired  to  gnard.  Nevertheless,  he  advised  that  the 
claim  of  the  French  Gk>vernment  should  be  allowed,  especially  in  consid- 
eration of  tbe  privileges  granted  to  the  United  States  by  the  royal  decrees 
of  1787  and  1788.^  The  acts  of  CongrcHS,  however,  were  not  modified. 
Indeed,  before  the  complaint  of  the  French  charg^  d'affaires  was  communi- 
cated to  the  Senate  an  extract  was  sent  to  that  body  from  a  letter  of  Mr. 
Short,  the  charge  d'affaires  of  .the  United  States  in  France,  by  which  it 
appeared  that  the  National  Assembly  was  then  engaged  In  the  adoption 
of  measures  which  subjected  tbe  commerce  of  the  United  States  to  oner- 
ous burdens  and  put  an  end  to  the  commercial  system  which  prevailed 
before  1789.* 

On  the  12th  of  January  1792  Gouverneur  Morris  was 

Oovrernenr  Moms,    appointed  by  Washington  as  mini8t<er  plenipotentiary 

to  France.     Since  September  26,  1789,  when  Jefferson, 

who  had  accepted  the  office  of  Secretary  of  State,  placed  William  Short  in 


a  Stats,  at  L.  27. 

nStats.  atL.  135. 

'Am.  State  Papers,  For.  Rel.  1. 109. 

*Id.  120-132. 
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charge  of  the  legation  at  Parii;  the  post  had  been  vacant.  The  appoint- 
ment of  Morris  was  made  by  Washington  not  without  misgivings ;  for 
while  entertaining  absolute  confidence  in  Morris's  integrity,  he  recog- 
nized; in  the  opposition  which  the  nomination  excited  in  the  Senate,  the 
fact  that  the  possession  of  a  ''lively  and  brilliant  imagination''  and  a 
''  gift  of  ridicule"  would  require  of  Morris,  in  the  delicate  situation  in 
which  he  was  placed,  the  exercise  of  unusual  caution.^  There  was,  how- 
ever, another  ground  of  opposition  to  Morris's  appointment.  ''It  was 
urged,"  said  Washington,  in  an  admonitory  letter,  <'  that  in  France  you 
were  considered  as  a  favorer  of  the  aristocracy  and  unfriendly  to  its  rev- 
olution." In  what  sense  this  was  true  no  one  understood  better  than 
Washington,  with  whom  Morris  had  for  three  years  been  in  correspond- 
ence in  regard  to  events  in  France.  In  his  own  country  Morris  had  been 
a  supporter  of  the  Revolution,  a  member  of  the  Continental  Congress, 
assistant  to  Robert  Morris  in  the  manaji^ement  of  the  public  finances,^  and 
a  member  of  the  Constitutional  Convention  of  1787.  To  mental  gifts  of  a 
high  order  he  united  a  capacity  for  public  business.  In  his  views  of  gov- 
ernment he  belonged  to  the  same  school  as  Washington.  He  regarded  the 
maintenance  of  a  Just  public  authority  not  as  a  menace  to  liberty,  but  as 
its  essential  safe^ard.  In  the  first  stages  of  the  French  revolution  he 
could  see  "every  reason  to  wish  that  the  patriots  may  be  suocessful," 
though  he  apprehended  that  the  "  crumbling  matter"  on  which  the  edifice 
of  freedom  was  to  be  erected  would,  when  exposed  to  the  air,  "  fall  and 
crush  the  builders."'  He  instinctively  recoiled  from  the  excesses  that 
were  committed  when  his  apprehensions  came  to  be  fulfilled.  Before  he 
became  minister  of  the  United  States  he  offered  his  counsel  to  Louis  XVI. 
He  afterward  sought  to  effect  that  monarch's  escape;  and  having  wit- 
nessed the  execution  both  of  the  King  and  the  Queen,  and  the  destruction 
of  all  public  authority,  he  prophesied  that,  whatever  might  be  the  lot  of 
France  in  remote  futurity,  she  must  soon  come,  probably  through  the 
medium  of  a  triumvirate  or  other  small  body  of  men,  to  be  "  governed  by 
a  single  despot."  ^  Such  was  the  man  whom  Washington  chose  as  minister 
to  France.  While  it  was  impossible  for  him  to  be  acceptable  to  the  revo- 
lutionary leaders,  who,  following  each  other  in  quick  and  violent  succes- 
sion, exhibited  in  their  elevation  and  their  fail  the  tempestuous  and  fickle 
impulses  of  unrestrained  popular  passion,  he  at  any  rate  possessed  an  inti- 
mate knowledge  of  the  conditions  and  tendencies  of  the  time,  and  was  not 
likely  to  commit  his  government  to  extravagant  policies. 

At  the  period  of  Morris's  appointment,  the  commer- 
^*"*He^'^^n^'*^  cial  relations  between  the  United  States  and  France 
had  fallen  into  an  unfortunate  condition.  With  a  view 
to  restore  them  to  their  former  state,  as  well  as  to  improve  the  political 
relations  of  the  two  countries,  Jefferson  desired  to  conclude  a  new  com- 
mercial convention.  He  expressed  to  Morris  his  disappointment  that  over- 
tures had  not  been  made  to  the  United  States  for  a  treaty  of  commerce, 


»  Writings  of  Washington,  ed.  by  Sparks,  X.  216-218. 

»  Wharton's  Dip.  Cor.  Am.  Rev.  IV.  622. 

"Letter  to  Washington,  April  29, 1789,  Am.  State  Papers,  For.  Rel.  1. 379. 

^Letter  to  Washington,  October  18, 1793,  Am.  State  Papers,  For.  Rel.  1. 398. 


Digitized  by 


Go.ogl( 


FRENCH  DiDBHKiTT   OF  1803.  4403 

and  said  that  if  tha  National  AasemUly  ezpect<»d  the  United  States  to  de- 
clare their  readiness  to  meet  them  on  that  ground,  they  would  not  hesi- 
ta^  to  make  snch  a  declaration.  In  the  mean  time  he  desired  that  matters 
might  be  placed  in  their  former  condition,  by  the  repeal  of  "the  late  inuo- 
vatioQt  as  to  our  ships,  tobacco,  and  whale  oil/'  >  He  was  anzions  lest  the 
postponement  of  a  conTentional  arrangement  might  compel  the  United 
States  to  resort  to  retaliatory  measures  in  order  to  do  justice  to  their  own 
navigation.^  On  the  9th  of  July  1792  Morris  proposed  to  the  French  Ooy- 
emment  the  negotiation  of  a  commercial  treaty,  and  in  so  doing  adyerted 
to  the  discontent  excited  in  America  by  the  decrees  of  the  Constitnent 
Assembly.  On  the  23d  of  July  he  receiv^ed  a  reply  in  which  a  promise  was 
made  that  his  proposal  would  be  commnnicated  to  the  King  and  to  tbe 
National  Assembly .^ 

On  the  16th  of  August  Morris  announced  that  another 
'^^'^m  ^"'°**  revolution  had  been  effected  in  Paris,  and  that  "  it  was 
bloody.'' «  On  the  10th  of  August  the  King  was  de- 
posed, and  the  revolution  progressed  rapidly  amid  scenes  of  bloodshed  and 
confusion.  Morris  asked  for  instructions  respecting  the  conduct  he  should 
pursue  "  in  the  circumstances  about  to  arise.''  The  present  executive  was, 
he  said,  just  born,  and  might  be  stifled  in  the  cradle;  and  he  found  him- 
self "in  a  state  of  contingent  responsibility  of  the  most  delicate  kind."<^ 
Jefferson  replied  that  it  accorded  with  the  principles  of  the  United  States 
"to  acknowledge  any  government  to  be  rightful  which  is  formed  by  the 
will  of  tbe  nation  substantially  declared ; ''  that  with  such  a  government 
"every  kind''  of  business  might  be  done;  but  that  there  were  "some 
matters  "  which  might  be  transacted  with  a  government  defaeto,  such,  for 
example,  "  as  to  reform  the  unfriendly  restrictions  of  our  commerce  and 
navigation."  Unless,  said  Jefferson,  "the  late  innovations"  were  revoked 
the  United  States  must  lay  additional  and  equivalent  burdens  on  French 
ships  by  name.* 

When  Morris,  on  the  13th  of  February  1703,  acknowl- 

been  beheaded  and  war  against  England  had  been  de- 
clared. "  Ton  had  previously  instructed  me,"  wrote  Morris  to  Jefferson, 
"to  endeavor  to  transfer  the  negotiation  for  a  new  treaty  to  America;  and 
if  the  revolution  of  the  10th  of  August  had  not  taken  place,  but  instead 
thereof  the  needful  power  and  confidence  had  been  restored  to  the  crown, 
I  should  perhaps  have  obtained  what  you  wished,  as  a  mark  of  favor  and 
confidence.  *  *  "*  At  any  rate,  the  thing  you  wished  for  is  done,  and 
you  can  treat  in  America,  if  yon  please.  Whether  you  will  or  not  is 
another  affair."  ^     In  truth,  Morris  did  not  believe  that  the  negotiation 

1  Jefferson  to  Morris,  March  10, 1792,  Jefferson's  Works,  ed.  by  Washing, 
ton.  III.  338. 
« Jefferson's  Works,  ed.  by  Washington,  III.  366,  449. 
3Am.  State  Papers,  For.  ReL  I.  332-333. 
«Am.  State  Papers,  For.  Rel.  I.  333. 
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*  Jefferson's  Works,  ed.  by  Washington,  III.  489. 
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Digitized  by 


Googl( 


4404  INTERNATIONAL  ARBITRATIONS. 

could  then  be  snccessfally  conducted  or  that  any  engagements  which 
might  be  formed  would  be  stable. 

The  internal  disorders  of  France  were  naturally  re- 
AppoiBtment  of  Oenet.  fleeted  in  the  management  of  her  foreign  relations. 

Before  the  deposition  of  the  King,  Morris  insisted  upon 
and  obtained  the  removal  of  a  person  who  had  been  appointed  as  minister 
to  the  United  States,  a  person  whose  character  he  pronoonced  ''as  bad  as 
need  be  and  stained  by  infamous  vioes/'^  When  another  minister  was 
appoiuted,  Morris  did  not  receive  from  official  sources  any  information 
''either  of  his  mission  or  his  errand.''  This  circumstance^  however,  was 
due  perhaps  not  so  much  to  Morris's  interference  with  the  former  appoint- 
ment as  to  the  fact  that  he  was,  as  he  himself  declared,  cordially  hated 
by  some  of  the  members  of  the  diplomatic  committee.  The  new  minister 
was  M.  Edmond  C.  Genet,  a  man  of  some  experience,  who  might  have 
been  useful  in  subordinate  positions,  but  who  lacked  the  sense  and  discre- 
tion requisite  to  the  discharge  of  a  responsible  part.  He  once  spoke  of 
himself  as  having  spent  seven  years  at  the  head  of  a  bureau  at  VersaUles, 
under  the  direction  of  Vergennes,  and  of  having  passed  one  year  at  Lon- 
don, two  at  Vienna,  one  at  Berlin,  and  five  in  Russia.'  Morris  reported, 
as  the  result  of  inquiries,  that  Genet  was  a  man  of  good  parts  and  very 
good  education,  brother  to  the  Queen's  first  woman,  from  whence  his  for- 
tune originated ;  that  he  was,  through  the  Queen's  influence,  appointed 
as  charge  d'affaires  at  St.  Petersburg,  where,  in  consequence  of  dispatches 
from  M.  de  Montmorin,  which  were  written  in  the  sense  of  the  revolution, 
but  which  he  interpreted  too  literally,  he  made  some  representations  in  a 
much  higher  tone  than  was  wished  or  expected ;  that  as  it  was  not  con- 
venient under  the  circumstances  either  to  approve  or  to  disapprove  his 
conduct,  his  communications  lay  unnoticed ;  that,  being  a  young  man  of 
ardent  temper,  he  felt  himself  insulted,  and  wrote  some  petulant  dis- 
patches, believing  that  if  the  royal  party  prevailed  his  sister  would  make 
fair  weather  for  him  at  court ;  that  on  the  overthrow  of  the  monarchy, 
these  dispatches  operated  as  credentials  to  the  new  government,  and,  in 
the  dearth  of  competent  men,  opened  the  way  to  .his  preferment,  and  that 
in  this  situation  he  chose  America  as  the  best  harbor  during  the  storm, 
and  would  not  put  to  sea  again  till  it  was  fair  weather.'' 

Before  he  left  France  Gtonet  called  on  Morris  and 
^thlTuidtld^s^'  apologized  for  the  failure  of  M.  Le  Brun,  the  minister 

of  foreign  affairs,  on  account  of  the  pressure  of  public 
business,  to  come  and  present  him.^  What  Genet  subsequently  did  in 
France  does  not  appear,  but  Morris,  in  reporting  his  departure  for  the 
United  States,  observed  that  "the  pompousuess  of  this  embassy  could  not 
but  excite  the  attention  of  England."  ^    Whatever  it  may  have  been  that 


» Am.  State  Papers,  For.  Rel.  I.  333. 

s  Genet  to  Jefferson,  November  15, 1793,  Am.  State  Papers,  For.  Rel.  1. 183. 

3  Morris  to  Washington,  December  28,  1792,  Am.  State  Papers,  For.  Rel. 
L392. 

« Morris  to  Jefferson,  March  26,  1793,  Am.  State  Papers,  For.  Rel.  I. 
356-358. 
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called  forth  this  remark,  there  can  be  no  doubt  that  Genet  set  out  on  hia 
miaeion  gargling  with  the  fermentation  of  the  new  wine  of  the  revolution. 
Haying  attained  *'  the  happiness  of  serving  a  free  people/'  he  seems  to 
have  resolTed  that  nothing  shonld  be  wanting  to  the  energy  of  his  con- 
dact.  And  he  had  scarcely  left  France  when  Morris  reported  that  the 
executiTe  conncil  had  sent  out  by  him  three  hundred  blank  commissions 
for  privateers  to  be  distributed  among  such  persons  as  might  be  willing 
to  fit  out  vessels  in  the  United  States  to  prey  on  British  commerce.' 

On  the  18th  of  April  1793,  before  this  report  was 
aMstUmMtoOttnefs  received,  Washington  submitted  to  the  various  mem- 
B«Mptioii.  ^^g  ^^  i^.g  cabinet  a  series  of  questions  touching  the 

relatione  between  the  United  States  and  France.^    The  first  of  these  ques- 
tions was  whether  a  proclamation  of  neutrality  should  issue;  the  second, 
whether  a  minister  from  the  republic  of  France  should  be  received;  the 
third,  whether,  if  received,  it  should  be  absolutely  or  with  qualifications, 
and  the  fourth,  whether  the  United  States  were  obliged  to  consider  the 
treaties  previously  made  with  France  as  still  in  force.    It  seems  that  the 
question  whether  Genet  shonld  be  received  was  suggested  by  Hamilton  at 
a  meeting  of  the  cabinet  on  the  25th  of  February,  and  that  the  President, 
the  Secretary  of  State,  and  the  Attorney-General  at  that  time  were  all 
disx>oBed  to  give  an  affirmative  answer.'    At  a  meeting  of  the  cabiuet  on 
the  19th  of  April  it  was  determined,  with  the  concurrence  of  all  the  mem- 
bers, that  a  proclamation  of  neutrality  should  issue.    It  was  also  unani- 
monsly  agreed  that  the  minister  from  the  French  republic  should  be 
received.     On  the  third  question,  whether  he  should  be  received  abso- 
lutely or  with  qualifications,  Hamilton  was  supported  by  Knbz  in  the 
opinion  that  the  reception  should  be  qualified.    The  President,  Jefferson, 
and  Randolph  inclined  to  the  opposite  opinion;  but  the  third  and  fourth 
questions  were  postponed  for  further  consideration.      In  a  subsequent 
written  opinion  Hamilton  argued  that  the  reception  of  Genet  should  be 
qualified  by  a  previous  declaration  to  the  effect  that  the  United  States 
reserved  the  question  whether  the  treaties,  by  which  the  relations  between 
the  two  countries  were  formed,  were  not  to  be  deemed  temporarily  and 
provisionally  suspended.    He  maintained  that  the  United  States  had  an 
option  so  to  consider  them,  and  would  eventually  have  a  right  to  renounce 
them,  if  such  changes  should  take  place  as  could  hiyna  fide  be  pronounced 
to  make  a  continuance  of  the  connections  which  resulted  from  them  dis- 
advantageous and  dangerous.^    He  also  thought  the  war  plainly  offensive 
on  the  part  of  France,  while  the  alliance  was  defensive.^    On  the  other 
hand,  Jefferson  maintained  that  the  treaties  were  not  '^  between  the  U.  S. 
A  Louis  Capet,  but  between  the  two  nations  of  America  and  France,''  and 
that  **the  nations  remaining  in  existence,  tho'  both  of  them  have  since 
changed  their  forms  of  government,  the  treaties  are  not  ann ailed  by  these 

»  Morris  to  Thomas  Pinckney,  March  2, 1792,  Am.  State  Papers,  For.  Rel. 
I.  396;  Morris  to  Jefferson,  March  7,  1792,  Id.  354. 
3  Writings  of  Washington,  ed.  by  Sparks,  X.  533. 
^Jefferson's  Works,  ed.  by  Washington,  IX.  140. 
^Hamaton's  Works,  ed.  by  Lodge,  IV.  74-79. 
•Id.  101. 
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ehanges/'    He  also  contended  that  the  reception  of  a  minister  had  notlfe 
ing  to  do  irith  this  qnestion.^ 

On  the  22d  of  April  1793;  Washington  published  the 
^'wi^tatS**  **'      following  proclamation  of  neutraUty.' 

'*  Whereas  It  appears  that  a  state  of  war  exists  be> 
tween  Anstrla,  Prussia,  Sardinia,  Great  Britain,  and  the  United  Nether- 
lands, of  the  one  part,  and  France  on  the  other,  and  the  duty  and  interest 
of  the  United  States  require  that  they  should  with  sincerity  and  good 
faith  adopt  and  pursue  a  conduct  friendly  and  impartial  towards  the  bel- 
ligerent rowers : 

*'i  have  therefore  thought  fit  by  these  presents  to  declare  the  disposi- 
tion of  the  United  States  to  observe  the  conduct  aforesaid  towards  tnose 
powers  respectively ;  and  to  exhort  and  warn  the  citizens  of  the  United 
btates  carefully  to  avoid  all  acts  and  proceedings  whatsoever,  which  may 
in  any  manner  tend  to  contravene  such  disposition. 

''And  I  do  herebv  also  make  known,  that  whosoever  of  the  citizens  of 
the  United  States  shall  render  himself  liable  to  punishment  or  forfeiture 
under  the  law  of  nations,  by  committing,  aiding,  or  abetting  hostilitiea 
against  any  of  the  said  powers,  or  by  carrying  to  any  of  them  those  articles 
which  are  deemed  contraband  bv  the  modern  usage  of  nations,  will  not 
receive  the  protection  of  the  United  States,  against  such  punishment  or 
forfeiture ;  and  further,  that  I  have  given  instructions  to  those  ofiBcers,  to 
whom  it  belongs,  to  cause  ]^rosecutions  to  be  instituted  against  all  persons, 
who  dhall,  within  the  cognizance  of  the  courts  of  the  United  States,  violate 
the  law  of  nations,  with  respect  to  the  powers  at  war,  or  any  of  them. 

''In  testimony  whereof,  I  have  caused  the  seal  of  the  United 
States  of  America  to  be  amzed  to  these  presents,  and  signed  the 
[l.  8.]  same  with  my  hand.  Done  at  the  city  of  Philadelphia,  the  twenty- 
second  day  of  April,  one  thousand  seven  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the 
seventeenth. 
"  By  the  President : 

"George  Washington. 
"Th.  Jefferson.'* 

On  the  8th  of  April  1793,  just  two  weeks  before  the 
Oou7S6  of  G6ii6t  on  His  <*^i.  «  , »        ^  •       •*     .  ^<      <■ 

ArriT»l  issuance  of  this  proclamation.  Genet  arrived  at  Charles- 

ton, South  Carolina;  but  the  news  of  his  arrival  there 
was  received  at  Philadelphia,  through  the  medium  of  the  public  press, 
only  on  the  day  on  which  the  proclamation  was  published.  At  Charles- 
ton he  lost  no  time  in  fitting  out  and  commissioning  privateers,  and,  after 
having  got  a  number  ready  for  sea,  he  proceeded  to  make  the  journey  to 
the  seat  of  the  national  government  by  land.  On  the  way  he  incited  the 
people  to  hostility  against  Great  Britain,  and  received  such  demonstra- 
tions of  sympathy  as  to  strengthen  his  confidence  in  the  success  of  the 
course  on  which  he  had  entered.  Before  he  was  received  by  the  President 
it  was  learned  by  public  report  that  the  cruisers  which  he  had  fitted  out 
had  made  captures  and  brought  them  into  the  ports  of  the  United  States, 
and  that  the  French  consuls  had  assumed  judicial  authority  to  condemn 
them  and  order  their  sale  as  lawful  prize. 

The  posture  of  afi'airs  between  the  United  States  and 

^"'^'*/***^??li*  *"*  France  at  this  time  was  peculiar.    In  spite  of  the  acts 
Troaties  of  1778.  «  ^^      -vt  a-        -•    *  .%        *      i_.  »^     .   i*.  .      ,. 

of  the  National  Assembly,  of  which  Jefferson  in  his 

early  instructions  to  Morris  complained,  and  of  the  depredations  on 

American  commerce  against  which  Morris  was  so  constantly  required  to 


» Jefferson's  Works,  ed.  by  Ford,  VI.  219,  220. 
«  Am.  State  Papers,  For.  \M.  1. 140. 
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TeiQODstrate,  tli«re  is  ample  eyidenee  that  the  French  Goveratneiit^  at  the 
ontbreak  of  the  war  with  England,  desired  to  consider  the  -^eaties  with 
the  United  States  of  1778  as  still  subsisting  in  full  force.  In  a  letter  to 
Jefferson  of  Febraary  13, 1793,  Morris  narrates  an  interview  with  Le  Brun, 
the  French  minister  of  foreign  affairs,  just  before  the  declaration  of  war 
with  England.  In  the  course  of  this  interview  Morris  observed  that  Mr. 
Hammond,  the  British  minister-  to  the  United  States^  doubtless  would 
exert  himself  to  inculcate  the  opinion  that  the  treaty  of  alliance  with 
Franee,  having  been  made  by  the  King,  was  rendered  void  by  the  revolu- 
tion. Le  Brun  replied  that  "such  an  opinion  was  absurd."  Morris  then 
observed,  unofficially,  that  he  entertained  similar  sentiment*,  but  that  he 
thought  it  would  be  well  to  evince  "  a  degree  of  good  will  to  America, 
which  might  prevent  disagreeable  impressions."^  In  a  note  of  March  34, 
1798,  Morris,  in  complaining  of  the  violences  committed  on  American  ves- 
sels by  French  privateers,  invoked  the  provisions  of  the  fifteenth  article 
of  the  treaty  of  amity  and  commerce ;  and  Le  Brun,  in  his  reply,  expressed 
France's  desire  ''of  cementing  more  and  more  the  connections  of  friend- 
ship and  fraternity  with  her  friends  and  allies,  the  United  States.""  In 
the  subsequent  correspondence,  as  well  as  in  the  acts  of  the  National 
Convention,  the  treaties  of  1778  were  continually  referred  to  as  binding 
engagements.^ 

•   w  1  Nevertheless,  the  French  republic  did  not  ask  of  the 

Q^^^^^j.  United  States  the  execution  of  the  territorial  guaranty 

of  the  treaty  of  alliance.  This  fact  may  be  accounted 
for  by  either  of  two  reasons.  The  general  arming  of  the  whole  population, 
and  the  exhaustive  devotion  of  the  resources  of  the  country  to  military 
purposes,  caused  a  scarcity  in  France  both  of  money  and  of  provisions. 
The  United  States,  as  a  neutral,  could  form  a  source  of  supply  of  both.  In 
a  letter  to  Morris  of  March  29, 1793,  Le  Brun,  referring  to  the  alleged  con- 
nivance of  Americans  and  Englishmen  in  covering  with  the  flag  of  the 
United  States  the  nationality  of  English  vessels,  said :  "  In  order  to  pre- 
serve to  the  citizens  of  the  United  States  all  the  advantages  which  result 
from  their  neutrality,  it  is  the  interest  of  the  American  government  to 
hinder  this  fraud."  ^ 

This  was  nearly  a  month  before  the  issuance  of  Washington's  proclama- 
tion of  neutrality,  and  before  the  Government  of  the  United  States  had 
actually  determined  upon  the  course  which  it  would  pursue.  In  a  report 
to  the  Committee  of  Public  Safety  in  June  1793  Le  Brun,  in  discussing 
and  insisting  upon  the  importance  of  protecting  American  neutrality,  said : 
"The  United  States  become  more  and  more  the  granary  of  France  and  her 
colonies;  they  manifest  the  most  fa votable  dispositions  of  succoring  us; 
and  the  courage  which  they  have  discovered  in  formally  acknowledging 
the  French  republic,  in  spi^-e  of  the  menaces  and  intri'gnes  of  England, 
proves  that  their  friendship  for  us  is  above  all  political  or  interested 
considerations."  ^ 

1  Am.  State  Papers,  For.  Bel.  L  350. 
sid.  358,  359,  361. 
3  Id.  362-363. 
*  Id.  360. 
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On  February  18  and  March  26,  1793,  decrees  were  adopted  bj  the 
National  Convention  putting  American  vessels  on  the  same  footing  as 
French  vessels  in  French  portsJ 

But  there  may  be  yet  another  reason  why  the  United  States  were  not 
called  upon  to  execute  the  territorial  guaranty  of  the  treaty  of  alliance. 
It  is  not  imx)robable  that  the  National  Assembly,  while  balancing  the 
advantages  of  American  neutrality  against;  those  of  the  treaty  of  alliance, 
doubted  whether  the  guaranty  was  precisely  applicable  to  the  conditions 
then  existing.  It  is  true  that  war  with  England  had  broken  out,  but  it  is 
also  true  that  it  was  an  incident  of  the  general  conflict  in  which  France 
was  then  engaged  with  other  powers  of  Europe.  This  idea  is  suggested 
in  the  original  instructions  to  Genet;  which,  though  they  were  given 
before  the  conflict  with  England  began,  were  written  in  contemplation  of 
hostilities  with  that  country  as  well  as  with  Spain ;  and  these  instructions 
were  directed  to  the  formation  of  a  new  commercial  and  political  connec- 
tion with  the  United  States,  adapted  to  the  conditions  which  the  French 
revolution  had  produced.  Genet  was  instructed  that  the  treaty  which  he 
was  authorized  to  negotiate,  might  assume  the  form  of  '*a  national  agree- 
ment, in  which  two  great  peoples  shall  suspend  their  commercial  and 
political  interests,  and  establish  a  mutual  understanding  to  defend  the 
empire  of  liberty,  wherever  it  can  be  embraced;  to  guarantee  the  sover- 
eignty of  the  people,  and  punish  those  powers  who  still  keep  up  an  excln- 
sive  colonial  and  commercial  system,  by  declaring  that  their  vessels  shall 
not  be  received  in  the  ports  of  the  contracting  parties.  •  •  •  How- 
ever vast  this  project  may  be,''  continued  the  instructions,  ''it  will  not 
1)0  difficult  to  execute,  if  the  Americans  determine  on  it;  and  it  is  to  con* 
vince  them  of  its  practicability  that  the  Citizen  Genet  must  direct  all  hie 
attention;  for,  besides  the  advantages  which  humanity  in  general  will 
draw  from  the  success  of  such  a  negotiation,  we  have  at  this  moment  a 
particular  interest  in  taking  steps  to  act  efficaciously  against  England  and 
Spain,  if,  as  everything  announces,  these  powers  attack  us  from  hatred  of 
our  principles  *  *  *.  The  military  preparations  making  in  Great 
Britain  become  every  day  more  and  more  serious,  and  have  an  intimate 
connection  with  those  of  Spain.  The  friendship  which  reigns  between 
the  ministers  of  the  last  power  and  those  of  St.  James'  proves  it;  and  in 
this  situation  of  afiairs  we  ought  to  excite  by  all  possible  means  the  zeal 
of  the  Americans,  who  are  as  much  interested  as  ourselvee  in  disconcerting 
the  destructive  projectM  of  George  III.  in  which  they  are  probably  an 
object.  *  *  *  As  it  is  possible,  however,  that  the  false  representations 
which  have  been  made  to  Congress  of  the  situation  of  our  internal  affairs, 
of  the  state  of  our  maritime  force,  of  our  finances,  and  especially  of  the 
storms  with  which  we  are  threatened,  may  make  her  ministers,  in  the 
negotiations  which  the  Citizen  Genet  is  entrusted  to  open,  adopt  a  timid 
and  wavering  conduct,  the  executive  council  charges  him,  in  expectation 
that  the  American  government  will  finally  determine  to  make  common 
cause  with  us,  to  take  such  steps  as  will  appear  to  him  exigencies  may 
require,  to  serve  the  cause  of  liberty  and  the  freedom  of  the  people."' 
Nor  were  these  the  only  objects  of  Genet's  mission^  the  full  purposes  of  which 


^Am.  State  Papers,  For.  Rel.  I.  362-363. 
ad.  708-709. 
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were  unknown  to  the  Government  of  the  United  States.  "  By  a  treaty  in 
17G2  (first  made  public  in  1836)  France  ceded  Louisiana  to  Spain.  Genet 
was  instructed  to  sound  the  disposition  of  the  inhabitants  of  Louisiana 
tow^ard  the  Freneh  repablic,  and  to  omit  no  opportunity  to  profit  by  it, 
should  ciroumstanoes  seem  favorable.  He  was  also  to  direct  particular 
attention  to  the  designs  of  the  Americans  upon  the  Mississippi.'' * 

When  Genet  arrived  in  Philadelphia,  an  unqualified 
Baeevtio  reception  was  promptly  accorded  him.    In  presenting 

his  letters  of  credence  on  the  18th  of  May,  he  stated 
that  his  government  knew  that  ''under  present  circumstances''  they  had 
a  right  to  call  upon  the  United  States  for  the  guarantee  of  their  islands, 
bat  declared  that  they  did  not  desire  it.«  And  in  a  note  of  the  23d  of  May  he 
proposed  that  the  two  peoples  should  ''by  a  true  family  compact,  estab- 
lish a  commercial  and  political  system/'  on  a  "  liberal  and  firatemal  basis."  ' 
The  Senate  not  being  then  in  session,  Jefferson  apprised  him  "that  the 
participation,  in  matters  of  treaty,  given  by  the  Constitution  to  that 
branch  of  our  government,  would,  of  course,  delay  any  definitive  answer 
to  his  friendly  proposition."  * 

Meanwhile  the  administration  took  measures  to  vin- 
*^"'*©I^'"*'^  dicate  its  proclamation  of  neutrality,  which  was  con- 
stantly violated  by  the  fitting  out  of  privateers,  the 
condemnation  of  prizes  by  French  consuls  sitting  as  courts  of  admiralty, 
and  even  by  the  capture  of  vessels  within  the  j nrisdiction  of  the  United 
States.  These  proceedings,  in  which  he  was  himself  directly  implicated, 
Genet  defended  as  being  in  conformity  not  only  with  the  treaties  between 
the  two  countries,  but  also  with  the  principles  of  neutrality.  When  Jef- 
ferson cited  the  utterances  of  writers  on  the  law  of  nations.  Genet  re- 
pelled them  as  "diplomatic  subtleties,"  and  as  "aphorisms  of  Yattel  and 
others."  He  claimed  the  right  to  fit  out  and  arm  vessels  in  the  ports  of 
the  United  States  under  the  twenty-second  article  of  the  treaty  of  amity 
and  commerce,  maintaining  that  the  contracting  parties,  in  declaring  that 
it  should  not  be  lawful  for  persons,  having  commissions  from  any  other 
prince  or  state  in  enmity  with  either  nation,  "to  fit  their  ships  in  the 
ports  of  either  the  one  or  the  other  of  the  aforesaid  parties,"  by  implica- 
tion conceded  the  right  to  do  so  to  the  citizens  and  subjects  of  each  other. 
On  the  other  hand,  the  United  States  denied  that  the  contracting  parties, 
in  agreeing  to  observe  the  duties  of  neutrality  toward  each  other,  incur- 
red an  obligation  to  violate  them  with  respect  to  other  powers.  Genet 
maintained  that,  by  the  seventeenth  article  of  the  treaty  of  amity  and 
eommmerce  the  executive  and  judicial  authorities  were  precluded  from 
interfering  in  any  manner  with  the  prizes  brought  into  the  ports  of  the 
United  States  by  the  French  privateers.  The  United  States,  on  the  other 
hand,  while  disclaiming  any  pretension  "to  try  the  validity  of  captures 
made  on  the  high  seas  by  France,  or  any  other  nation^  over  its  enemies," 
denied  that  the  contracting  parties,  in  agreeing  that  each  other's  prizes 


*  Davis'  Notes,  Treaties  and  Conventions  between  the  United  States  and 
other  Powers,  177&-1887,  p.  1296. 
3  Jefiferaon's  Works,  ed.  by  Washington,  III.  563. 
'Am.  State  Papers,  For.  ReL  1.  147, 156, 245. 
ad.  172, 707. 
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should  not  be  snbjeet  to  anest  or  search,  or  to  examinatioii  m  to  tiieir 
lawfhloeae,  deprived  themselyes  of  the  right  to  interfere  to  preTent  the 
oaptnre  and  eondemnation  of  prizes  in  Tiolation  of  their  own  neotrality 
and  sovereignty.  Genet  maintained  that  the  cognizance  of  all  qnestioos 
relating  to  the  lawfhlness  of  the  French  captures  pertained  to  the  Fiencb 
oonsulSy  who  had  been  invested  by  the  National  Assembly  with  the  powers 
of  courts  of  admiralty.  The  United  States  replied  that  every  nation  pos- 
sessed exclusive  jurisdictiou  within  its  own  territory,  except  so  far  as  it 
might  have  yielded  it  by  treaty ;  that  the  United  States  aad  France  had, 
by  their  consular  convention,  conceded  to  each  other's  consuls  jurisdic- 
tion in  certain  enumerated  cases,  but  that  they  had  not  conceded  to  them 
the  right  to  determine  questions  of  prize.  The  United  States,  therefoie, 
insisted  that  the  fitting  out  and  arming  of  vessels  and  the  enlistment  of 
ciUzens  of  the  United  States  should  cease ;  that  privateers  that  had  been 
unlawfully  fitted  out  and  armed  in  (he  United  States  should  depart  from 
and  not  reenter  their  jurisdiction;  that  captures  made  in  the  waters  of 
the  United  States  or  by  vessels  unlawfully  armed  and  equipped  therein, 
should,  when  brought  within  the  United  States,  be  restored;  and  that 
the  c^eercise  of  prize  jurisdiction  by  the  French  consuls  should  be  discon- 
tinued. Genet  refused  to  heed  these  demands.  ''I  wish,  sir,''  he  said, 
'<  that  the  Federal  Government  should  observe,  as  far  as  iu  their  power, 
the  public  engagements  contracted  by  both  nations,  and  that  by  this  gen- 
erous and  prudent  conduct,  they  will  give  at  least  to  the  world  the 
example  of  a  true  neutrality,  which  does  not  oonsist  in  the  cowardly 
abandonment  of  their  friends  in  the  moment  when  danger  menaces  them, 
but  in  adhering  strictly,  if  they  can  do  no  better « to  the  obligations  they 
have  contracted  with  them."  ^  He  also  expressed  contempt  for  the  opin- 
ions of  the  President,  and  questioned  his  authority. 

On  the  16th  of  August  1793  Morris  was  instructed 
Oenet'i  BmsU.  to  ask  for  GeneVs  recall.'  A  request  to  this  effect  was 
made  in  an  interview  with  M.  Deforgues,  then  minister 
of  foreign  affairs,  on  the  8th  of  October.  It  was  immediately  granted ; 
and  on  the  10th  of  October,  M.  Deforgues  in  a  formal  note,  confirming^ 
what  he  had  previously  promised,  declared  that  measures  would  be  taken 
to  show  that  'Hhe  propeedings  and  criminal  maneuvers  (le8  demarcket  et 
let  manouevres  eriminellet)  of  the  Citizen  Grcnef  were  not  authorized  by 
his  instruct  ions. 3  His  successor,  M.  Fauchet,  demanded  his  arrest  for  pun- 
ishment. This  the  United  States  refused  ''upon  reasons  of  law  and  mag- 
nanimity."^ 

Genet  maintained  that  he  had  acted  in  conformity 

Osnet's  Defense.  with  his  instructions;  and  when  a  copy  of  the  instruc- 
tions to  Morris,  directing  the  latter  to  ask  for  his 
recall,  was,  at  the  time  of  their  dispatch,  communicated  to  him,  he 
declared  that  while  ''  a  despot  may  singly  i>ermit  himself  to  demand  from 
another  despot  the  recall  of  his  representative,  and  to  order  his  expulsion 
in  case  of  refusal,    *    *     "    in  a  free  state  it  can  not  be  so,  unless  order 

1  Genet  to  Jefferson,  June  8, 1793,  Am.  State  Papers,  For.  BeL  1. 151. 
s  Am.  State  Papers,  For.  KeL  1. 167. 
3  Id.  372, 373, 375. 
^  Id.  709. 
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be  entixely  subTeited/'  He  therefore  demanded  that  the  Preeid^nt  should, 
on  the  Msembling  of  Congreea,  lay  the  whole  matter  before  it  for  its  con- 
sideration ;  and  finally  declared  that  if  it  wa»  desired  to  have  in  the 
United  States,  "instead  of  a  democratic  ambassador,  a  minister  of  the 
tmtien  Tigimt,  complaisant,  yery  mild,  well  disposed  to  pay  his  court  to 
people  in  place,  to  conform  himself  blindly  to  whatsoever  may  flatter  their 
Tiews  and  their  projects,  and  to  prefer  above  all  to  the  modest  and  sure 
society  of  good  &rmers,  plain  citizens,  honest  artisans,  that  of  dis- 
tinguished personages,  who  speculate  so  patriotically  in  the  public  funds, 
in  the  lands  and  paper  of  the  state,"  he  Icnew  not  whether  the  French 
r^nblic  could  at  that  day  find  such  a  person  in  its  bosom,  but  that  he 
would  at  all  events  press  it  to  sacrifice  him  without  hesitation,  if  that 
iignstioe  should  seem  to  be  useful.^ 

Genet's  letters  of  recall  did  not  reach  ttie  United 
°"^a^ew^*^^  *'  ^***®*  *^^  February  1794.  In  the  mean  time  violations 
eracBtf.  ^^  ^j^^  sovereignty  of  the  United  States  continued  to 
oeonr;  and  toward  the  close  of  the  year  1793  tbe  government  became 
cognizant  of  the  fact  that  Genet  had  been  engaged  in  promoting  enter- 
prises against  the  dominions  of  Spain.  By  a  report  of  a  committee  of  the 
House  of  Representatives  of  South  Carolina  of  December  6,  1793,  it  ap- 
peared that  various  citizens  of  that  State  had  received  commissions  from 
Genet  authorizing  them  to  raise  and  organize  military  forces  in  the  United 
States;  that  he  had  instructed  them  to  rendezvous  in  the  State  of  Georgia, 
with  a  view  to  the  invasion  of  the  Spanish  dominions,  either  alone,  if 
opportunity  should  offer,  or  in  conjunction  with  a  French  fleet,  in  the 
event  of  one  appearing  off  the  coasts  of  the  Southern  States,  but  that, 
from  all  the  circumstances,  it  was  probable  that  they  must  yield  to  any 
change  of  destination  which  he  might  point  out  to  them.  Genet,  on  learn- 
ing of  the  publication  of  this  report,  hastened  to  deny  that  he  had  author- 
ized the  collecting  of  an  armed  force  "in  the  territory  of  the  United 
States,''  but  admitted  that,  being  "authorized  by  the  French  nation  to 
deliver  commissions"  to  such  citizens  of  the  United  States  as  should  "feel 
themselves  animated  with  a  desire  of  serving  the  best  of  causes, ''  he  had 
"granted  them  to  several  brave  republicans  of  South  Carolina,"  whose 

*  Genet  to  Jefferson,  September  18,  1793,  Am.  State  Pai>er8,  For.  Rel.  I. 
172.  In  some  remarks  made  at  a  meeting  of  tbe  New  York  Historical 
Soeiety,  December  13, 1870,  William  Cnllen  Bryant,  referring  to  Genet, 
said:  "I  knew  the  man,  and  remember  him  very  vividly.  Some  forty- 
five  years  since  he  came  occasionally  to  New  York,  where  I  saw  him.  He 
was  a  tall  man,  with  a  reddish  wig  and  a  full  round  voice,  speaking 
English  in  a  sort  of  oratorical  manner,  like  a  man  making  a  speech,  but 
very  well  for  a  Frenchman.  He  was  a  dreamer  in  some  respects,  and,  I 
remember,  had  a  plan  for  navigating  the  air  in  balloons.  A  pamphlet  of 
his  was  published  a  little  before  the  time  I  knew  him  entitled  'Aerial 
Navigation,'  illustrated  by  an  engraving  of  a  balloon  shaped  like  a  fish, 
propelled  by  sails  and  guided  by  a  rudder,  in  which  he  maintained  that 
man  could  navigate  the  air  as  well  as  he  could  navigate  the  ocean  in  a  - 
ship."  It  seems  that  at  the  time  of  which  Mr.  Bryant  spoke  Genet  was 
Uving  in  Troy,  in  the  State  of  New  York.  (The  Struggle  for  Neutrality 
in  America,  an  address  by  Charles  Francis  Adams,  p.  51.) 
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intention  appeared  to  be  'Ho  expatriate  themselves;  and  to  go  among  the 
independent  Indian  tribes,  ancient  friends  and  allies  of  France/'  in  order 
to  retaliate  the  ix^jories  which  the  Spanish  and  the  English  had  done  by 
means  of  those  savages.^ 

While  the  soTereignty  of  the  United'States  was  thus 
Decree  of  lUy  9, 1798.  subjected  to  violation  at  home,  their  commerce  at  sea 
was  falling  a  prey  to  belligerent  depredations.  The 
course  of  Great  Britain  has  already  been  described.'  On  the  9th  of  Hay 
1793,  the  National  Convention  of  France  passed  a  decree  by  which  French 
ships  of  war  and  privateers  were  ''authorized  to  seize  and  carry  into  the 
ports  of  the  republic  merchant  vessels  which  are  wholly  or  in  part  loaded 
with  provisions,  being  neutral  property,  bound  to  an  enemy's  port,  or  hav- 
ing on  board  merchandise  belonging  to  an  enemy."  Merchandise  belonging 
to  the  enemy  was  declared  to  be  "  lawful  prize,  seizable  for  the  profit  of  the 
captor;"  but  it  was  provided  that  "provisions,  being  neutral  property," 
should  be  "paid  for  at  the  price  they  would  have  sold  for  at  the  port 
where  they  were  bound."  In  either  case  an  allowance  was  to  be  made  for 
freight,  and  for  the  vesseFs  detention.^  This  decree,  which  was  defended 
on  the  ground  of  a  scarcity  of  provisions  in  France,  was  the  first  of  the  series 
of  measures,  French  or  British,  by  which  neutral  commerce  was  harassed 
and  preyed  upon  down  to  the  close  of  the  Napoleonic  wars.  Morris  imme- 
diately remonstrated  against  it.  "  I  think,"  he  said,  in  a  spirit  of  proph- 
ecy, "I  can  foresee  that,  as  to  articles  of  food,  the  rules  which  the  con- 
vention have  now  adopted  will  be  followed  with  eagerness  by  her  maritime 
enemies,  and  that  henceforward  commercial  speculations  will  depenp 
on  the  point  of  subsistence  of  the  naval  superiority  between  the  bellig- 
erent powers."  And,  pointing  to  the  fact  that  by  the  treaties  between  the 
United  States  and  France  enemies^  goods  were  free  from  capture  on  board 
of  neutral  vessels,  he  asked  that  a  supplementary  decree  be  adopted  for 
the  purpose  of  exempting  vessels  of  the  United  States  from  the  operation 
of  the  decree.'*  Conformably  to  this  request  the  National  Convention, 
"desiring  to  preserve  the  union  established  between  the  French  republic 
and  the  United  States  of  America,"  on  the  23d  of  May  made  a  decree  by 
which  it  was  declared  that,  "conformably  to  the  sixteenth  article  of  the 
treaty  concluded  on  the  16th  of  February  1778,"  American  vessels  were  "  not 
comprehended  in  the  provisions  of  the  decree  of  the  9th  of  May."^  But 
long  before  the  decree  of  May  9, 1793,  complaints  were  made  of  "violences 
committed  by  French  privateers  on  American  vessels."^  The  executive 
authorities  issued  orders  forbidding  such  depredations,  but  were  "too 
feeble  to  prevent"  them.^  In  one  case,  that  of  the  American  ship  Laurens, 
the  vessel  was  seized  by  a  French  privateer  and  taken  into  Havre,  while 


1  Am.  State  Papers,  For.  Rel.  1. 309, 311, 425 ;  Pitkin's  Political  and  Civil 
History  of  the  United  States,  II.  377-385. 

"Supra,  Chap.  X. 

3  Am.  State  Papers,  For.  Rel.  I.  244. 

^Morris  to  M.  Le  Bmn,  May  14, 1793,  Am.  State  Papers,  For.  Rel.  I.  364. 
•  fi  Am.  State  Papers,  For.  Rel.  1. 365. 

^Morris  to  Le  Brun,  March  24,  1793,  Am.  State  Papers,  For.  Rel.  I.  358. 
See  other  complaints.  Id.  359, 361, 367. 

T  Am.  State  Papers,  For.  Rel.  I.  362, 367. 
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on  a  voyage  from  Charleston,  South  Carolina,  to  London,  with  a  cargo  of 
rice  and  indigo.'  In  order  that  this  prize  might  he  condemned,  tlie  Na- 
tional Convention  on  the  28th  of  May,  at  the  instigation  of  the  parties 
interested  in  the  capture,  repealed  the  decree  of  the  23d.  Morris  again 
remonstrated. 

On  the  Ist  of  July  the  convention  passed  a  new  de- 
Deeree  of  ivly  rr,  1798.  cree  in  the  same  terms  as  that  of  tlie  23d  of  May, 
exempting  vessels  of  the  United  States  from  the  pro- 
visions of  the  decree  of  the  9th  of  that  month. >  But  on  the  27tb  of  July 
the  decree  of  the  Ist  of  the  month  was  repealed,  and  numerous  condem- 
nations followed.'  This  act,  hy  which  the  decree  of  the  9tb  of  May  was 
again  put  in  force  against  American  commerce,  was  defended  by  the  min- 
ister of  foreign  affairs  as  a  measure  of  retaliation  against  Great  Britain.^ 
Morris  replied  that  the  treaty  of  1778,  in  derogating  ft*om  the  law  of 
nations  in  favor  of  the  merchandise  of  enemies  of  France  in  American  bot- 
toms, had  also  derogated  from  it  to  the  prejudice  of  American  merchandise 
found  in  the  vessels  of  the  enemy  ;'^  that  at  Philadelphia  there  had  been 
witnessed  the  sale  of  a  cargo,  the  property  of  an  American  citizen,  which 
was  taken  by  a  French  privateer  on  board  of  an  English  vessel ;  and  that, 
under  the  decrees  of  the  convention,  the  citizens  of  the  United  States  did 
not  have  the  advantages  either  of  the  treaty  or  the  law  of  nations.^  To  his 
own  government,  Morris  wrote :  "The  conduct  of  the  convention  respecting 
our  treaty  will  have  formed  a  useful  reenforcement  to  those  who  would 
preserve  our  constitution.  My  efforts  to  support  the  treaty  have  been 
constant  and  persevering,  although,  in  my  private  judgment,  the  breach 
of  it  on  the  part  of  our  allies,  by  releasing  us  from  the  obligations  it  has 
imposed,  could  not  but  be  useful  under  the  present  circumstances.''^  On 
the  5th  of  December  1793,  Washington,  in  a  message  to  Congress,  said : 
*'The  representative  and  executive  bodies  of  France  have  manifested  gen- 
erally a  friendly  attachment  to  this  country,  have  given  advantages  to 
our  commerce  and  navigation,  and  have  made  overtures  for  placing  these 
advantages  on  permanent  ground ;  a  decree,  however,  of  the  National 
Assembly,  subjecting  vessels  laden  with  provisions  to  be  carried  into  their 
ports,  and  making  enemy  goods  lawful  prize  in  the  vessel  of  a  friend,  con- 
trary to  our  treaty,  though  revoked  at  one  time  as  to  the  United  States, 
has  been  since  extended  to  their  vessels  also,  as  has  been  recently  stated 

to  U8."« 

'  Am.  State  Papers,  For.  Rel.  L  361. 

3  Am.  State  Papers,  For.  Bel.  1. 366, 367, 371. 

*  Am.  State  Papers,  For.  Rel.  1. 312, 748. 

«Am.  State  Papers,  For.  Rel.  1. 376. 

B Morris  here  refers  to  the  ''common  law"  mle  that  the  fate  of  the 
goods  depends  on  the  character  of  the  owner— that  they  are  subject  to 
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In  a  letter  to  Washington;  of  Febrnary  14,  1793, 
Morris's  KeoalL  MorriB  said:  "I  will  not  speak  of  my  own  sitnation; 
yon  will  jndge  that  it  is  far  from  pleasant.  I  could  be 
popular,  but  that  would  be  wrong.  The  different  parties  pass  away  like 
the  shadow  in  a  magic  lantern,  and  to  be  well  with  any  one  of  them 
would,  in  a  very  short  period,  become  the  cause  of  unquenchable  hatred 
with  the  others."  *  With  the  progress  of  events  Morris's  sitnation  did  not 
become  more  agreeable,  and  at  length  he  purchased  a  residence  at  Saint- 
port,  about  thirty  miles  from  Paris,  where  he  remained  till  his  recall,  pay- 
ing such  visits  to  Paris  as  the  duties  of  his  office  rendered  necessary.  The 
authorities  of  the  republic,  to  whom  he  had  never  been  personally  grate- 
ful,>  took  advantage  of  the  request  for  Genet's  recall  to  ask  for  his  with- 
drawal. Under  the  circumstances  this  act  of  reciprocity  was  ungrudgingly 
conceded,  but  Washington  did  not  fail  to  assure  Morris  that  his  confidence 
in  and  friendship  and  regard  for  him  remained  undiminished.^ 

As  successor  to  Morris,  Washington  chose  James 

ppomtman  o        Monroe,  who  was  then  a  member  of  the  Senate  from 
*  KonrM. 

Virginia.**    Among  the  subjects  with  which  Monroe 

was  charged  was  that  of  compensation  for  the  captures  and  spoliations  of 

the  property  and  injuries  to  the  persons  of  American  citizens  by  French 

cruisers  and  the  demands  of  various  American  citizens  for  the  payment  of 

bills  of  exchange  drawn  in  the  West  Indies.^ 

On  his  arrival  in  France  Monroe  committed  to  his  sec- 

Skipwith'B  Report,    retary,  Mr.  Fulwar  Skipwith,  who  had  a  provisional 

appointment  as  consul-general  at  Paris,  the  task  of  ex- 
amining and  endeavoring  to  settle  the  spoliation  claims.  On  the  20th  of 
November  1794  Mr.  Skipwith  made  a  report  in  which  it  appears  that  while 
he  had  settled  38  such  claims,  132  were  still  pending,  to  say  nothing  of  103 
claims  growing  out  of  an  embargo  in  1793  and  1794  at  Bordeaux."  This 
report  Mr.  Monroe  laid  before  the  French  Government,  and  as  the  result  of 
his  representations  the  committees  of  public  safety,  finance,  and  com- 
merce and  supplies  on  the  15th  of  November  1794  passed  a  new  decree,  by 
the  fifth  article  of  which  the  prohibition  of  neutral  trade  was  confined  to 
enemy  merchandise,  contraband,  and  articles  destined  for  a  place  besieged, 
blockaded,  or  invested.^ 

On  the  4th  of  January  1795  (14th  Nivose,  3d  year) 
SecTM  of  anuary  ,   ^^^  committee  of  public  safety  passed  a  new  decree  by 

which  the  decrees  of  May  9, 1793,  and  November  15, 
1794,  were  modified  so  as  to  permit  American  vessels  to  transport  enemies' 
merchandise,  thus  reestablishing  as  to  American  vessels,  in  accordance 
with  the  twenty-third  article  of  the  treaty  of  amity  and  commerce  of  1778, 
the  rule  of  free  ships  free  goods.^    The  respite  thus  accorded  to  the  neu- 
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fcral  trade  of  the  United  8tatee  was  Dot  destined  long  to  endure.  It  was 
prompted  by  the  measures  which  the  United  States  took  to  cheek  the 
seizure  of  American  vessels  under  the  British  orders  in  council  of  June  8, 
1793,  and  subsequent  dates.'  But,  after  the  proclamation  of  the  Jay  treaty 
in  February  1796,  the  French  authorities  proceeded  to  take  measures  more 
extreme  than  any  which  they  had  previously  adopted. 

On  the  9th  of  March,  M.  de  la  Croix  laid  before 

Tnae^  Gomplainto.  Monroe  a  formal  statement  of  France's  complaints 

against  the  United  States.    They  were  classified  under 

three  heads :  First,  the  inexecution  of  the  treaties ;  second,  the  failure  to 

punish  an  outrage  committed  on  M.  Fauchet,  the  French  minister  to  the 

United  States,  and  third,  the  treaty  with  Great  Britain. 

The  complaint  of  failure  to  execute  the  treaties  was  substantiated  by 
four  distinct  allegations : 

1.  That  the  courts  of  Justice  of  the  United  States  asserted  cognizance 
of  prizes  made  by  the  French  privateers,  notwithstanding  the  express 
clause  in  the  treaty  against  it. 

To  this  charge  Monroe  made  the  same  answer  as  was  given  by  Jefferson 
to  Genet.    (Supra,  p.  2145.) 

2.  That  English  ships  of  war  had,  in  violation  of  the  seventeenth  article 
of  the  treaty  of  amity  and  commerce,  been  admitted  into  the  ports  of  the 
United  States  when  they  had  made  prizes  of  the  French. 

Monroe  replied  that  the  article  in  question  forbade,  not  the  entrance  of 
enemies'  ships  of  war,  but  only  their  entrance  with  their  prizes,  and  that 
even  in  the  latter  case  it  merely  required  that  they  should  be  compelled 
to  depart  as  soon  as  possible. 

3.  That  the  consular  convention  was  ineffective  because  proper  laws 
were  not  adopted  to  enable  consuls  to  execute  their  decisions  in  disputes 
between  Frenchmen  or  to  reclaim  deserting  seamen. 

As  to  the  execution  of  the  judgments  of  the  consuls,  Monroe  said  that 
as  no  definite  objection  was  stated,  he  could  not  give  a  specific  answer. 
As  to  the  reclaiming  of  seamen,  he  referred  to  the  act  of  Congress  of  April 
14,  1792,  as  having  provided  suitable  legal  provisions  for  the  execution  of 
the  convention. 

4.  That  in  August  1795  the  captain  of  the  corvette  CmsIus  was,  in  vio- 
lation of  the  nineteenth  article  of  the  treaty  of  amity  and  commerce, 
arrested  and  detained  at  Philadelphia,  and  that  after  his  liberation  the 
corvette  itself  was  arrested  on  the  pretext  that  it  was  eight  months 
previously  armed  in  that  port. 

Monroe  answered  that  the  article  in  question  was  not  intended  to  secure 
personal  immunity  from  punishment  for  crime,  and  that  it  appeared  that 
the  proceeding  against  the  captain  was  a  judicial  one;  and  that,  if  the 
corvette  was  armed  at  Philadelphia,  it  was  the  duty  of  the  government  to 
seize  it. 

As  to  the  outrage  on  M.  Fauchet,  which  was  committed  by  a  British 
frigate  in  concert  with  a  British  consul,  in  boarding  the  packet  on  which 
the  minister  was  embarked,  opening  his  trunks  and  seizing  his  papers  in 
the  waters  of  the  United  States,  Monroe  answered  that  the  exequatur 
of  the  consul  was  revoked,  that  supplies  were  ordered  to   be  withheld 


I  Am.  State  Papers,  For.  Rel.  I.  240.    Supra,  Chap.  X. 

/Google 


Digitized  by  ^ 


4416        INTERNATIONAL  ARBITRATIONS. 

from  the  frigate,  that  the  Mgate  itself  was  ordered  to  depart  from  the 
waters  of  the  United  States^  and  that  the  minister  of  the  United  States 
in  London  had  been  directed  to  demand  redress. 

The  third  general  oomplalnt,  that  the  United  States  had  ''  knowingly 
and  evidently  sacrificed  their  connections  with  the  ropublic  and  the  most 
essential  and  least  contested  prerogatives  of  neutrality ''  by  the  treaty 
with  England,  was  substantiated  by  two  specific  allegations : 

1.  That  the  United  States  had  departed  f^om  the  prinoiples  of  the  armed 
neutrality,  and,  to  the  detriment  of  their  first  allies,  abandoned  the  limits 
of  contraband  by  including  in  it  articles  for  the  construction  and  equip- 
ment of  vessels. 

Monroe  answered  that  even  in  the  former  war,  when  the  combination 
against  England  was  most  formidable,  she  refused  to  admit  the  principles 
of  the  armed  neutrality ;  that  it  was  impossible  to  obtain  f^oro  her  such  a 
recognition  now  when  many  of  the  powers  then  opposing  her  were  en- 
listed on  her  side  and  supporting  her  principles,  and  that  the  limits  of 
contraband  were  not  settled. 

2.  That  the  United  States  had  by  the  eighteenth  article  of  the  treaty 
with  England  ''consented  to  extend  the  denomination  of  contraband  even 
to  provisions." 

By  this  article  it  was  provided  that,  in  view  of  the  *'  difficulty  of  agree- 
ing on  the  precise  oases  in  which  alone  provisions  and  other  articles  not 
generally  contraband  may  be  regarded  as  such/'  such  articles,  whenever 
''so  becoming  contraband,  according  to  the  existing  laws  of  nations,'' 
should  not,  if  for  that  reason  seized,  be  confiscated,  but  that  they  should 
be  paid  for  at  their  full  value,  with  a  reasonable  mercantile  profit,  together 
with  the  Areicht,  and  also  the  demurrage  incident  to  the  detention. 

Monroe  answered  that  this  article  left  the  law  of  nations  on  the  subject 
precisely  as  it  was  before,  and,  according  to  the  construction  of  the  United 
States,  required  compensation  to  be  paid  even  in  cases  in  which  provi- 
sions might  be  considered  contraband  by  the  law  of  nations.^ 

The  discussion  of  the  complaints  of  France  was  continued  in  the  United 
States  by  M.  Adet,  the  French  minister,  and  Mr.  Pickering,  Secretary  of 
State.  In  addition  to  the  complaints  that  have  been  noticed,  M.  Adet 
charged : 

1.  That  the  Government  of  the  United  States  made  it  a  question 
"whether  it  should  execute  the  treaties,  or  receive  the  agents  of  the  rebel 
and  proscribed  princes." 

Mr.  Pickering,  as  Secretary  of  State,  answered:  "In  1791  the  constitu- 
tion formed  by  the  constituent  assembly  was  accepted  by  Louis  XVI. ;  it 
was  notified  to  the  United  States  in  March  1792.  Congress  desired  the 
President  to  communicate  to  the  King  of  the  French  their  congratulations 
on  the  occasion.  In  August  1792  the  King  was  suspended.  In  September 
royalty  was  abolished,  and  in  January  1793  Louis  XVI.,  tried  and  con- 
demned by  the  convention,  suffered  death.  Was  it  easy  to  keep  pace  with 
the  rapid  succession  of  revolutionary  events?  And  was  it  unlawful  for 
our  government,  under  such  circumstances,  even  to  deliberate  t^^ 

2.  That  the  President  had  issued  "an  insidious  proclamation  of  neutral- 
ity." 
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Pickering  replied  that  the  proclamation  was  designed  to  prevent  citizens 
of  the  United  States  from  violating  the  law  of  nations,  was  approved  by 
Congress,  and  by  ''  the  great  body  of  the  citizens  of  the  United  States. 
And  what  was  the  general  object  of  this  proclamation  f  To  preserve  ns  in 
a  state  of  peace.  And  have  not  the  ministers  of  France  declared  that  their 
government  did  not  desire  us  to  enter  into  the  warf  A|id  how  was  peace 
to  be  observed?  By  an  impartial  neutrality.  And  was  it  not  then  the 
duty  of  the  Chief  Execntive  to  proclaim  this  to  our  citizens,  and  to  inform 
them  what  acts  would  be  deemed  departures  from  their  neutral  duties f 
This  was  done  by  the  proclamation.  To  what  in  all  this  can  the  epithet 
inndioue  be  applied  f  On  the  contrary  is  not  the  whole  transaction  stamped 
with  oatuUfT  and  good  faith  t" 

3.  That  the  Secretary  of  the  Treasury  on  the  4th  of  August  1793,  by 
direction  of  the  President,  sent  to  the  collectors  of  customs  certain  regula- 
tions which  had  been  adopted  for  the  purpose  of  preventing  the  arming  of 
vessels  by  either  belligerent  in  the  United  States.' 

Answer  was  made  that  these  regulations  were  framed  for  the  purpose  of 
insuring  an  impartial  neutrality,  and  that  the  letter  of  the  Secretary  of  the 
Treasury,  which  accompanied  them,  called  particular  attention  to  the 
seventeenth  and  twenty-second  articles  of  the  treaty  of  amity  and  com- 
meroe  with  France,  lest  any  injury  might  result  to  her  from  inattention  to 
them. 

4.  That  the  President  submitted  certain  measures  to  Congress,  with  a 
view  to  have  the  courts  invested  with  jurisdiction  to  punish  offenses 
against  the  law  of  nations,  and  that  Congress,  on  the  5th  of  June  1794, 
passed  an  act  "for  the  punishment  of  certain  crimes  against  the  United 
States,"  under  which  French  privateers  and  their  prizes  had  been  arrested. 

In  answer  to  this  complaint,  Mr.  Pickering  reviewed  the  cases  in  ques- 
tion, In  order  to  show  that  they  had  been  properly  dealt  with  by  the 
judicial  tribunals. 

5.  That  the  Government  of  the  United  States  had,  by  its  ''chicaneries, 
abandoned  French  privateers  to  its  courts  of  justice.'' 

Keply  was  made  that  the  judges  needed  no  defense  against  such  an 
insinuation ;  that  they  might  challenge  the  world  for  proof  of  the  charge 
that  they  had  not  administered  justice  impartially. 

6.  That  the  United  States  had  eluded  the  advances  of  France  for  renew- 
ing the  treaty  of  commerce  on  a  footing  more  favorable  to  both  countries. 

To  this  charge  answer  was  made  that  it  was  impossible  to  negotiate 
with  Genet;  that  the  powers  of  his  successor,  Fanchet,  if  he  possessed  any 
to  negotiate  such  a  treaty,  were  not  communicated  to  the  United  States ; 
and  tliftt  while  the  United  States  had  exhibited  every  disposition  to  ex- 
pedite the  negotiation,  Adet  had  held  back. 

7.  That  Jay's  mission  was  '^  enveloped  from  its  origin  in  the  shadow  of 
mystery,  and  covered  with  the  veil  of  dissimulation." 

Pickering  answered  that  the  United  States  had,  ever  since  the  peace,  been 
endeavoring  to  negotiate  a  commercial  treaty  with  Great  Britain;  that 
there  were  various  questions  at  issue  between  the  two  countries  on  which 
it  was  proper  to  negotiate ;  and  that  there  was  no  obligations  to  "  unveil " 
the  mission  to  anyone. 
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8.  That  the  English  had  been  permitted  to  arm  privateers  in  the  ports 
of  the  United  States,  and  to  bring  in  and  repair  their  prizes. 

To  this  charge  the  reply  was  made  that  the  United  States  had  used  every 
effort  to  prevent  violations  of  neutrality  by  the  English,  while  French 
privateers  illegally  armed  in  the  United  States  contiuaed  on  the  coast, 
using  the  harbors  to  cruise  from. 

9.  That  the  United  States  had  permitted  England  to  violate  their 
neutrality  by  taking  enemies'  goods  out  of  their  ships. 

Answer  was  niade  that  it  was  not  a  violation  of  neutral  rights  to  seize 
enemies'  goods,  the  rule  of  free  ship  free  goods  resting  on  treaty. 

10.  That  the  United  States  allowed  the  French  colonies  to  be  declared 
in  a  state  of  blockade,  and  its  oitizens  to  be  interdicted  the  right  of  trad- 
ing with  them. 

Reply  was  made  that  the  blockade  was  proclaimed  as  an  actual  one,  and 
that  it  applied  equally  to  all  neutrals. 

11.  That  the  United  States  had  permitted  England  to  impress  their 
seamen. 

Answer  was  made  that  the  United  States  had  not  assented  to  such  im- 
pressment, but  had  resisted  it,  and  that  this  resistance  had  been  continued. 

12.  That  the  United  States  had  ceased  to  permit  the  sale  of  French  prizes 
in  their  ports. 

Answer  was  made  that  such  permission  was  originally  granted  as  a  favor, 
and  that  the  indulgence  was  withdrawn  when  it  came  in  conflict  with  a 
new  and  positive  stipulation  in  the  treaty  with  Great  Britain,  similar  to 
that  which  France  herself  contracted  with  the  British  Government  eight 
years  after  her  treaty  with  the  United  States. 

13.  That  the  Government  of  the  United  States  ''suffered  England,  by 
insulting  its  neutrality,  to  interrupt  its  commerce  with  France." 

Answer :  ''  That  our  commerce  has  been  interrupted  by  the  armed  vessels 
of  England,  and  sometimes  with  circumstances  of  insult,  we  certainly 
shall  not  utteuipt  to  deny  *  *  *.  It  was  because  of  those  aggressions 
that  preparations  for  war  were  commenced ;  and  to  demand  satisfaction 
for  them  was  the  leading  object  of  Mr.  Jay's  mission  to  London.  Satis- 
faction was  demanded ;  and  the  arrangements  agreed  on  for  rendering  it 
are  now  in  execution  at  London." 

14.  That  the  United  States  had  exhibited  "ingratitude"  to  France,  and 
had  failed  to  render  the  ''succors"  that  might  have  been  given  without 
compromising  the  government. 

Answer  was  made  that  while  the  United  States  were  not  disposed  to 
question  the  importance  of  the  aid  actually  derived  from  France,  the 
exertions  of  France  were  made  for  the  purpose  of  advancing  her  own 
interests  and  securing  her  own  safety.  But  was  it  true  that  the  United 
States  had  rendered  no  succors  to  France?  In  a  letter  to  Mr.  Morris  of 
August  16,  1793,  the  Secretary  of  State  had  said:  "We  recollect  with 
satisfaction,  that,  in  the  course  of  two  years,  by  unceasing  exertions,  we 
paid  up  seven  years'  arrearages  and  installments  of  our  debt  to  France, 
which  the  inefficacy  of  our  first  form  of  government  had  suffered  to  be 
accumulating;  that,  pressing  on  still  to  the  entire  fulfillment  of  our 
engagements,  we  have  facilitated  to  Mr.  Genet  the  effect  of  the  install- 
ments of  the  present  year,  to  enable  him  to  send  relief  to  his  fellow - 
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citizens  in  France,  threatened  with  famine;  that,  in  the  first  moment  of 
the  insurrection  which  threatened  the  colony  of  St.  Domingo,  we  stepped 
forward  to  their  relief  with  arms  and  money,  taking  freely  on  onrselves 
the  risk  of  nnanthorized  aid,  and  when  delay  would  have  been  denial; 
*  *  *  that  we  have  given  the  exclusive  admission  to  sell  here  the  prises 
made  by  France  on  her  enemies  in  the  present  war,  though  unstipulated 
in  our  treaties,  and  unfounded  in  her  own  practice,  or  in  that  of  other 
nations,  aa  we  believe."  '*  To  this  detail,"  said  Pickering,  *'  I  have  to  add, 
that,  of  all  the  loans  and  supplies  received  from  France  in  the  American 
war,  amounting  to  nearly  fifty-three  millions  of  livres,  the  United  States 
under  their  late  government  had  been  enabled  to  pay  not  two  millions 
and  a  half  of  livres;  that  the  present  government,  after  paying  up  the 
arrearages  and  installments  mentioned  by  Mr.  Jefferson,  has  been  con- 
tinually anticipating  the  subsequent  installments,  until,  in  the  year  1795, 
the  whole  of  our  debt  to  France  was  discharged,  by  anticipating  the  pay- 
ment of  eleven  millions  and  a  half  of  livres;  no  part  of  which  would  have 
become  due  until  the  second  of  September  1796,  and  then  only  one 
million  and  a  half;  the  residue  at  subsequent  periods;  the  last  not  until 
the  year  1802." 

While  these  discussions  were  progressing,  the  French 
Bmtm  of  9vlj  s,  1796.  Government  adopted  certain  measures  which  prefig- 
ured the  Berlin  and  Milan  decrees  of  Napoleon.  On 
the  1st  of  June  1796,  the  President  of  the  United  States  approved  an  act 
of  Congress,  making  it  the  duty  of  the  Secretary  of  State  to  prepare  a 
form  which,  when  approved  by  the  President,,  should  be  used  as  the  form 
of  a  passport  for  American  vessels.^  This  measure  bore  evidence  of  a 
desire  to  secure  protection  for  such  vessels  by  an  amicable  arrangement. 
On  the  other  hand  the  French  Directory  on  the  2d  of  July  1796,  made 
the  following  decree : 

''The  Executive  Directory,  considering  that,  if  it  becomes  the  faith  of 
the  French  nation  to  respect  treaties  or  conventions  which  secure  to  the 
flags  of  some  neutral  or  friendly  powers  commercial  advantages,  the  result 
of  which  is  to  be  common  to  the  contracting  powers,  those  same  advan- 
tages, it  they  should  turn  to  the  benefit  of  our  enemies,  either  through 
the  weakness  of  onr  allies,  or  of  neutrals,  or  through  fear,  through  inter- 
ested views,  or  through  whatever  motives,  would,  in  fact,  warrant  the 
inexecntion  of  the  articles  in  which  they  were  stipulated,  decrees  as 
follows : 

*'A11  neutral  or  allied  powers  shall,  without  delay,  be  notified  that  the 
fiag  of  the  French  repablic  will  treat  neutral  vessels,  either  as  to  contisca- 
tion.  as  to  searches,  or  capture,  in  the  same  manner  as  they  shall  suffer 
the  English  to  treat  them.''< 

Under  this  decree  widespread  and  indiscriminate 
Da«rMs  of  Bp««uAl     depredations  were  committed  on  the  commerce  of  the 
^^*^  United  States.     But  it  was  supplemented  by  other 

decrees  issued  by  special  agents  of  the  Directory  in  various  places.  On 
the  1st  of  August  1796  the  special  agents  to  the  Windward  Islands  promul- 
gated a  decree  declaring  all  vessels  laden  with  articles  ''designated  by 

'  1  Stats,  at  L.  489. 

« Am.  State  Papers,  For.  Rel.  I.  577.  See  Davis's  Notes,  Treaty  Volume, 
1778-1887,  p.  1300. 


Digitized  by 


Googl( 


4420        INTERNATIONAL  ARBITRATIONS. 

the  name  of  contraband,  as  arms,  instruments,  manitions  of  war  of  what 
kind  soever,  horses  and  their  farnitnre,''  shonld  be  seized  and  confiscated. 
This  decree,  besides  taking  no  account  of  the  destination  of  such  articles, 
Avas  enforced  without  regard  to  the  forms  of  legal  procedure.'  By  the 
special  agents  of  the  Directory  to  the  Leeward  Islands  a  decree  was  issued 
on  the  27th  of  November  1796,  directing  the  capture  of  "American  vessels 
bound  to  English  ports,  or  coming  from  the  said  ports/'  and  their  detention 
in  the  ports  of  the  colony  till  otherwise  ordered.  This  decree  was  under- 
stood to  come  within  the  intention  of  the  decree  of  the  Directory  itself, 
and  was,  at  least  in  some  places,  so  construed.^  On  the  1st  of  February 
1797,  the  special  agents  of  the  Directory  to  the  Windward  Islands  issued 
another  decree  authorizing  the  capture  and  condemnation  as  prize  of  all 
neutral  vessels  destined  to  any  of  the  Windward  or  Leeward  islands  held 
by  the  English  and  occupied  and  defended  by  the  French  emigrants.' 

Against  these  decrees  the  United  States  protested  in 
EefuMl  to  receive     yj^JQ      p^j,  three  years  the  relations  between  the  two 
Pinokzxey* 

countries  had  remained  in  a  state  of  uncertainty  which 

it  was  impossible  to  preserve.  The  ratification  of  the  Jay  Treaty  brought 
on  a  crisis  which  was  sure  sooner  or  later  to  come.  By  fixing  the  position 
of  the  United  States  as  a  neutral,  it  ended  the  irreconcilable  conflict 
between  the  policy  of  actual,  substantial  neutrality,  which  the  United 
States  had  from  the  beginning  sought  to  maintain,  and  the  policy — based 
partly  on  the  treaties  of  1778  as  France  interpreted  them,  and  partly  on 
considerations  of  sympathy — which  Genet  and  his  successors  commended, 
but  which  could  not  long  have  retained  even  the  name  of  neutrality.  The 
French  Government,  besides  issuing  the  decrees  which  have  just  been  de- 
scribed, recalled  its  minister  from  the  United  States,  and  reduced  the  grade 
of  the  mission.  Monroe  was  recalled,  and  in  his  place  was  sent  Charles 
Cotesworth  Pinckney,  of  South  Carolina,  a  brother  of  Thomas  Pinckuey, 
who  was  then  minister  to  England.^  Pinckney  was  particularly  charged 
to  press  the  claims  for  spoliations.^  He  arrived  in  Paris  early  in  Decem- 
ber, and  just  as  the  arrangements  for  his  reception  seemed  to  be  complete 
the  minister  of  foreign  aftairs  informed  Monroe  that  the  Executive  Direc- 
tory had  decided  ^'that  it  will  no  longer  recognize  nor  receive  a  minister 
plenipotentiary  from  the  United  States  until  after  the  redress  of  the 
grievances  demanded  of  the  American  Government,  and  which  the  French 
republic  has  a  right  to  expect,"*  The  Directory  refused  to  give  Pinckney 
a'  permit  to  sojourn  in  Paris  aa  a  private  stranger,  and  afterward  sent 
him  a  notice  to  quit  the  territories  of  the  republic.  He  then  retired  to 
Amsterdam  to  await  developments.^ 

'  Am.  State  Papers,  For.  Rel.  1. 749, 759. 
a  Am.  State  Papers,  For.  Rel.  1. 748-762. 

^Trescot's  American  Diplomatic  History,  162-171;  Monroe's  View  of  the 
Conduct  of  the  Executive  in  Foreign  Afifairs. 
<  Am.  State  Papers  For.  Rel.  1. 742. 
6Am.  State  Papers,  For.  Rel.  1. 746. 
6Am.  State  Papers,  For.  Rel.  II.  10. 
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On  the  2d  of  March  1797,  the  Directory  promulgated 
^*'**  ,-«-         *    a  new  decree  by  which  it  was  ordered  that  neutral 

1797. 

ships  laden  in  whole  or  in  part  with  enemy's  property 
should  be  captured,  and  that  all  such  property  found  on  board  should  be 
deemed  good  prize.  By  a  singular  process  of  reasoning  it  further  de- 
clared that  by  the  operation  of  the  raost-favored-nation  clause  the  .treaty 
of  amity  and  commerce  of  1778  was  to  be  considered  as  modified  by  the 
proTisions  of  the  Jay  Treaty,  in  the  following  particulars : 

1.  That  all  enemy's  property  and  all  property  ''not  sufficiently  ascer- 
tained to  be  neutral,  conveyed  under  American  flags,  shall  be  confiscated." 

2.  That  to  the  list  of  contraband  in  the  treaty  of  1778  shonld  be  added 
articles  used  in  arming  and  equipping  vessels. 

3.  That  Americans  accepting  commissions  from  the  enemies  of  France, 
or  serving  as  seamen  in  enemies'  vessels,  should  be  treated  as  pirates. 

4.  Hiat  every  American  ship  should  be  deemed  good  prize,  which 
should  not  have  on  board  a  crew  list  (rSU  d' equipage)  in  the  form  pre- 
scribed by  the  model  annexed  to  the  treaty  of  amity  and  commerce  of 
1778,  the  observance  of  which  was  required  by  the  twenty-fifth  and  twenty- 
seventh  articles.' 

The  part  of  the  foregoing  decree  that  bore  most  hardly  on  American 
ships  was  that  in  regard  to  the  documentation  of  vessels.  By  the  twenty- 
fifth  article  of  the  treaty  of  amity  and  commerce  of  1778,  in  order  to 
avoid  disputes,  it  was  agreed  that  in  case  either  of  the  contracting 
parties  should  be  engaged  in  war,  the  vessels  of  the  other  should  be 
furuished  with  sea  letters  or  passports  expressing  the  name,  property, 
and  bulk  of  the  ship,  and  the  name  and  residence  of  the  master,  accord- 
ing to  the  form  annexed  to  the  treaty,  and  also  with  certificates  showing 
the  character  of  the  cargo  and  the  places  of  its  origin  and  destina- 
tion. By  the  twenty-seventh  article  it  was  provided  that,  in  case  a 
ship  should  be  visited,  she  should,  on  exhibition  by  the  master  of  his 
passiK>rt  concerning  the  property  of  the  ship,  made  out  according  to 
the  form  annexed  to  the  treaty,  be  at  liberty  to  pursue  her  voyage  free 
from  molestation  or  search.  By  that  form,  the  oath  concerning  the  prop- 
erty of  the  ship  was  required  to  be  annexed  to  the  passport,  but  no  other 
paper  was  required  to  be  so  annexed.  By  various  acts  of  Congress  pro- 
vision was  made  for  the  documentation  of  vessels,  including  the  matters 
referred  to  in  the  treaty  of  1778.*  Particular  rules  were  established  as  to 
registry,  ownership,  tonnage,  and  crew  list.  When  the  decree  of  March 
2,  1797,  was  issued,  American  vessels  had  for  years  been  carryiuj]^  the  doc- 
uments prescribed  by  the  acts  of  Congress,  and  though  the  war  had  been 
in  progress  for  four  years  no  others  had  been  required. ^  The  decree,  there- 
fore, amounted  to  a  declaration  of  general  and  summary  confiscation  of 
American  vessels.  Moreover,  the  old  marine  ordinances  of  France  were 
revived  and  enforced  with  severity,  both  in  Europe  and  the  West  Indies. 
Informalities  in  bills  of  lading,  crew  lists,  or  other  papers  were  made  a 
ground  of  condemnation,  though  the  proofs  of  property  were  indubitable ; 
and  in  many  cases  in  the  West  Indies,  when  vessels  wore  brought   to 

» Am.  State  Papers,  For.  Rel.  II.  12,  30,  180. 

n  Stats,  at  L.  31, 53, 288, 289, 290. 

3 Am.  State  Papers,  For.  Rel.  II.  180, 302. 
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trial,  they  and  their  cargoes  were  condemned  withont  admitting  the  own- 
ers or  their  agents  to  make  defense.*  Tn  a  report  of  February  28,  1798, 
Pickering  summarized  the  depredations  on  American  commerce  as  follows: 
(1)  Spoliation  and  maltreatment  of  their  vessels  at  sea  hy  French  ships 
of  war  and  privateers.  (2)  A  distressing  and  long-continued  embargo  on 
their  vessels  at  Bordeaux  in  the  years  1793-1794.  (3)  The  nonpayment  of 
bills  and  other  evidences  of  debts  due  drawn  by  the  colonial  administra- 
tions in  the  West  Indies.  (4)  The  seizure  or  forced  sales  of  the  cargoes  of 
vessels,  and  the  appropriation  of  them  to  public  use,  without  paying  for 
them,  or  paying  inadequately,  or  delaying  payment  for  a  great  length  of 
time.  (5)  The  nonperformance  of  contracts  made  by  the  agents  of  the 
government  for  supplies.  (6)  The  condemnation  of  vessels  and  cargoes 
under  such  of  the  marine  ordinances  of  France  as  were  incompatible  with 
the  treaties  subsisting  between  the  two  countries.  (7)  Captures,  deten-. 
tions,  and  condemnations  under  various  decrees  which  have  been  described." 
At  the  opening  of  the  tirst  session  of  the  Fifth  Con- 
^V'H^  ^??°'^'  gross,  on  May  16, 1797,  President  Adams  referred  to  the 
state  of  the  relations  with  France,  and  recommended 
the  consideration  of  effectual  measures  of  defense.  In  particular  he  ad- 
vtrted  to  the  depredations  on  American  commerce,  in  violation  of  the 
treaty  of  amity  and  commerce  of  1778,  and  to  the  speech  made  by  Barras, 
the  president  of  the  Directory,  when  Monroe,  on  the  SOth  of  December 
1796  took  his  formal  leave.^  Desirous,  however,  of  trying  all  possible 
means  of  conciliation,  President  Adams,  on  the  31st  of  May  1797,  nomi- 

>  Am.  State  Papers,  For.  Rel.  II.  28-29. 

s  Am.  State  Papers,  For.  Rel.  1. 748. 

' Barras  said :  ''By  presenting  to-day  your  letters  of  recall  to  the  Execu- 
tive Directory,  you  offer  to  Europe  a  very  strange  spectacle.  France,  rich 
in  her  liberty,  surrounded  by  a  train  of  victories,  and  strong  in  the  esteem 
of  her  allies,  will  not  stoop  to  calculate  the  consequences  of  the  condescen- 
tion  of  the  American  Government  to  the  wishes  of  its  former  tyrants. 
The  French  republic  expects,  however,  that  the  successors  of  Columbus, 
Raleigh,  and  Penn,  always  proud  of  their  liberty,  will  never  forget  that 
they  owe  it  to  France.  They  will  weigh,  in  their  wisdom,  the  magnani- 
mous friendship  of  the  French  people  with  the  crafty  caresses  of  certain 
perfidious  persons  who  meditate  to  bring  them  again  under  their  former 
yoke.  Assure  the  good  American  people,  sir,  that  like  them  we  adore 
liberty;  that  they  will  always  possess  our  esteem;  and  that  they  will 
find  in  the  French  people  that  republican  generosity  which  knows  how 
to  grant  peace,  as  well  as  to  cause  its  sovereignty  to  be  respected.  As  to 
you,  Mr.  Minister  Plenipottmtiary,  you  have  combatted  for  principles; 
you  have  known  the  true  interests  of  ycmr  country:  depart  with  our 
regret.  In  you  we  give  up  a  representative  to  America,  and  retain  the 
remembrance  of  the  citizen  whose  personal  qualities  did  honor  to  that 
title."  (Am.  State  Paper  For.  Rel.  II.  12.)  ''The  moment  this  speech 
was  concluded,  the  Directory,  accompanied  by  the  diplomatic  corps, 
passed  into  the  audience  hall  to  receive  from  an  aid-de-camp  of  Bonaparte 
the  four  Austrian  colors  taken  at  the  battle  of  Areola.  The  diplomatic 
corps  may  therefore  be  presumed  to  have  witnessed  this  indignity." 
(Davia's  Notes,  Treaty  Vol.,  1776-1887,  p.  1302.) 
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Dated  to  the  Senate  Charles  Cotesworth  Pinckney,  Francis  Dana,  and  Jonn 
Marshall  as  envoys  extraordinary  and  ministers  plenipotentiary  to  the 
French  repnblic.'  Dana  having  declined  the  appointment,  Elbridge 
Gerry  was  nominated  in  his  place,  and  on  the  13th  of  July  the  three  com- 
missioners were  invested  with  full  power  to  treat  on  all  the  differences 
between  the  two  countries.'  They  arrived  in  Paris  on  the  evening  of  the 
4th  of  October.  On  the  8th  they  were  unofficially  received  by  Talleyrand, 
the  minister  of  foreign  affairs,  to  whom  they  gave  a  copy  of  their  letter 
of  credence.  Talleyrand  directed  cards  to  be  sent  them  in  order  that  they 
might  remain  in  Paris,  but  informed  them  that  it  would  be  necessary  for 
him  to  consult  further  with  the  Directory  before  formally  receiving  them. 
It  was  subsequently  intimated,  through  his  private  secretary,  that  they 
could  not  have  a  public  audience  of  the  Directory  until  their  negotiations 
were  concluded. 

Meanwhile,  they  were  waited  upon  by  three  men  who 
Th«  X,  T,  Z,  Ipaoda.  came  sometimes  singly  and  sometimes  together,  and  who 
professed  to  represent  Talleyrand  and  the  Directory. 
These  persons  are  known  in  the  correspondence  as  X,  Y,  and  Z.  The  first 
approach  was  made  by  W,  who  called  on  Pinckney  and  informed  him  that 
X  was  a  gentleman  of  credit  and  reputation,  in  whom  great  reliance  might 
be  placed.  On  the  evening  of  the  same  day  X  called,  and  professing  to 
speak  for  Talleyrand,  whom  he  represented'  as  desirious  of  effecting  a  con- 
ciliation with  America,  suggested  confidentially  a  plan  for  that  purpose. 
It  was  represented  that  two  members  of  the  Directory  were  exceedingly 
irritated  at  some  passages  in  the  President's  speech  of  May  16,  1797,  and 
that  these  passages  would  need  to  be  softened ;  that  a  sum  of  money,  to 
be  at  the  disposal  of  Talleyrand,  would  be  required  as  a  douceur  for  the 
ministry,  except  Merlin,  the  minister  of  justice,  who  was  already  making 
enough  from  the  condemnation  of  vessels ;  and  that  a  loan  to  the  govern- 
ment would  also  be  insisted  on.  As  the  amount  of  the  douceur,  X  men- 
tioned the  sum  of  1,200,000  livres,  or  about  50,000  pounds  sterling.  Pinck- 
ney answered  that  he  and  his  colleagues  had  been  treated  with  great 
slight  and  disrespect ;  that  they  earnestly  wished  for  peace  and  reconcili- 
ation with  France,  and  had  been  intrusted  with  very  great  powers  to 
obtain  those  ends  on  honorable  terms ;  but  that,  with  regard  to  the  propo- 
sitions which  had  been  made  to  him,  he  could  not  even  consider  them 
before  communicating  with  his  colleagues.  It  was  subsequently  arranged 
that  X  should  be  presented  to  all  the  American  plenipotentiaries,  and  that 
he  should  reduce  his  propositions  to  writing.  This  X  agreed  to  do,  saying 
that  his  communication  was  not  immediately  with  Talleyrand,  but  through 
another  gentleman,  in  whom  Talleyrand  had  great  confidence.  This  gen- 
tleman proved  to  be  Y.  On  the  evening  of  the  19th  of  October,  X  called 
upon  the  plenipotentiaries  and  presented  in  writing  the  propositiouR  which 
he  had  already  made  orally.  On  the  evening  of  the  20th  X  and  Y  called 
together,  the  latter  being  introduced  as  a  confidential  friend  of  Talley- 
rand. Y  dilated  on  the  resentment  produced  by  the  President's  speech, 
and  said  he  would  not  disguise  the  fact  that  after  they  had  afforded  satis- 
faction on  that  point,  they  must  pay  money,  ''a  great  deal  of  money.''    In 
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BO  saying  he  referred  to  the  subject  of  a  loan.  Concerning  the  1,200,000 
livres  little  was  said,  it  being  understood  that  this  sum  was  required  for 
the  officers  of  the  government,  and  therefore  needed  no  further  explana- 
tion. In  an  interview  on  the  following  day,  Y,  who  represented  that  he 
had  spent  the  morning  with  Talleyrand,  intimated  as  a  '^  private  indi- 
vidual" the  opinion  that  the  determination  of  the  Directory  in  regard  to 
the  President's  speech  might  be  changed  by  a  loan.  He  said  there  were 
32,000,000  florins  of  Dutch  inscription,  worth  10  shillings  in  the  pound, 
which  might  be  assigned  to  the  United  States  at  20  shillings  in  the  pound ; 
that,  after  peace  was  concluded,  the  Dutch  Government  would  repay  the 
money ;  and  that  the  practical  effect  of  the  measure  would  be  an  advance 
of  32,000,000  to  France,  on  the  credit  of  Holland.  The  plenipotentiaries 
inquired  whether  the  douceur  to  the  Directory  must  be  in  addition  to  this 
sum.  Y  answered  in  the  affirmative.  After  consultation  the  plenipoten- 
tiaries replied  that  the  proposition  of  a  loan  was  not  within  the  limits  of 
their  instructions,  but  that  one  of  their  number  would  forthwith  embark 
for  America  to  consult  the  Government  on  the  subject,  provided  the  Direc- 
tory would  suspend  proceedings  in  respect  of  captured  American  vessels. 
At  this  reply  Y  exhibited  disappointment.  He  said  the  plenipotentiaries 
had  treated  the  money  part  of  the  proposition  as  if  it  had  proceeded  from 
the  Directory,  whereas  in  fact  it  was  only  a  suggestion  from  himself,  as  a 
means  of  avoiding  ''the  painful  acknowledgment"  which  the  Directory 
had  determined  to  demand  of  them.  The  plenipotentiaries  answered  that 
they  understood  the  matter  perfectly ;  that  they  knew  the  proposition  was 
in  form  to  be  theirs,  but  that  it  came  substantially  from  the  minister;  that 
it  was  for  the  Directory  to  determine  what  course  its  own  honor  and  the 
interest  of  France  required  it  to  pursue,  and  for  them  to  guard  the  nterest 
and  honor  of  their  own  country.  Y  declared  that  they  certainly  would 
not  be  received,  and  *'  seemed  to  shudder  at  the  consequences."^ 

After  further  conference  with  the  French  intermediaries,  the  American 
plenipotentiaries  informed  them  that  they  considered  it  degrading  to 
their  country  to  carry  on  further  indirect  intercourse,  and  that  they  had 
determined  to  receive  no  further  propositions  unless  the  persons  who  bore 
them  had  authority  to  treat.^  On  the  11th  of  November  they  addressed 
to  Talleyrand  a  formal  letter,  in  which  they  reminded  him  of  their  unoffi- 
cial interview  of  the  6th  of  October,  and  asked  to  be  informed  of  the 
decision  of  the  Directory  with  regard  to  their  reception.  To  this  letter 
they  received  no  answer,  and  about  the  middle  of  December  X  and  Y 
sought  to  renew  their  intercourse.  ''On  the  20th  of  December,''  says 
Pinckney,  "  a  lady,  who  is  well  acquainted  with  M.  Talleyrand,  expressed 
to  me  her  concern  that  we  were  still  in  so  unsettled  a  situation ;  '  hut,' 
adds  she,  'why  will  you  not  lend  us  money!'"  She  assured  Pinckney 
that  if  they  remained  six  months  longer  they  would  not  advance  a  single 
step  in  their  negotiation  without  a  loan.  Pinckney  replied  that  if  such 
was  the  case  they  might  as  well  go  away  at  once.' 


» Am.  State  Papers,  For.  Rel.  II.  158-160. 

« Am.  State  Papers,  For.  Rel.  II.  164. 

3  Am.  State  Papers,  For.  Rel.  II.  166, 167.  After  the  envoys'  rei>orts  of 
these  transactions  were  made  public  in  the  United  States,  they  were  re- 
published in  the  London  Gazette.    Talleyrand,  having  seen  a  copy,  on  the 
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On  the  18th  of  January  1798  the  Directory  issued  a 
'^•P**  ^\i^^*^'^  "'    "i®^  decree,  by  which  it  was  declared  that  every  vessel 

found  at  sea  loaded  in  whole  or  in  part  with  merchan- 
dise the  production  of  England  or  her  possessions,  should  be  good  prize, 
whoever  the  owner  of  the  goods  or  merchandise  might  be;  and  that  every 
foreign  vessel  which  in  the  course  of  her  voyage  should  have  entered  an 
English  port,  should  not  be  admitted  into  the  ports  of  France  except  in 
cases  of  necessity.^  On  the  28th  of  January  the  American  plenipoten- 
tiaries, though  still  uurecognized,  addressed  an  elaborate  communication 
to  Talleyrand,  in  which  they  reviewed  the  questions  in  controversy  be- 
tween the  two  governments,  and  drew  particular  attention  to  the  spoila- 
tions  of  American  commerce.' 

On  the  2d  of  March,  having  intimated  that  it  would 
IMplomatie  Buptor*.   be  improper  for  them  to  remain  longer  in  France  under 

existing  conditions,  they  were  admitted  by  Talleyrand 
to  an  interview.  Talleyrand  soon  introduced  the  kindred  subjects  of  the 
speech  of  the  President  and  the  negotiation  of  a  loan.  His  observations 
led  Pinckney  to  remark  that  the  propositions  which  he  suggested  appeared 
to  be  substantially  the  same  as  those  made  by  X  and  Y.  The  plenipoten- 
tiaries declared  that  they  had  no  power  to  agree  to  a  loan ;  and  on  the  18th 
of  March  Talleyrand  made  a  formal  reply  to  their  note.  In  this  reply  he 
repeated  the  complaints  concerning  the  interference  with  French  prizes 
in  the  United  States,  and  the  admission  of  enemies'  vessels  to  American 
ports,  after  they  had  captured  property  or  ships  belonging  to  French  citi- 
zens; but  he  laid  most  stress  on  the  questions  raised  by  the  Jay  Treaty. 
After  reviewing  these  matters  at  length  he  declared  that  the  Executive 
Directory  was  ''  disposed  to  treat  with  that  one  of  the  three  [plenipoten- 
tiaries] whose  opinions,  presumed  to  be  more  impartial,  promise,  in  the 
course  of  the  explanations,  more  of  that  reciprocal  confidence  which  is 
indispensable.^  The  plenipotentiary  thus  referred  to  was  Gerry.  On  the 
3d  of  April  the  three  envoys,  replying  to  Talleyrand's  communications 
stated  that  none  of  them  was  authorized  to  take  upon  himself  alone  a 
negotiation.^  But,  although  Pinckney  and  Marshall  left  Paris  without 
further  delay,  Gerry  remained  behind,  alleging  in  justification  of  his  course 
that  the  Directory  wished  l^im  to  stay,  and  that  his  departure  against  its 

30th  of  May  1798  wrote  to  Gerry,  declaring  that  intriguers  had  profited  by 
the  ''insulated  position''  in  which  the  envoys  had  kept  themselves  to 
make  propositions  the  object  of  which  evidently  was  to  deceive  them. 
He  demanded  to  know  the  names  of  X,  Y,  and  Z,  and  of  the  woman  who 
was  described  as  holding  conversations  with  Pinckney.  Gerry  gave  him 
the  names  of  X,  Y,  and  Z.  The  name  of  the  lady  he  said  he  could  not 
give,  as  she  had  not  made  any  political  communications  to  him.  Y  was  a 
Mr.  Bellamy;  Z,  a  Mr.  Hauteval.  The  name  of  X  was  given,  but  was  not 
published.  It  is  preserved  in  the  Department  of  State.  Z  avowed  him- 
self.   (Am.  State  Papers,  For.  Rel.  II.  210, 211, 229.) 

1  Am.  State  Papers,  For.  Bel.  II.  182. 

« Id.  169-182. 

»Id.l88,191. 

^d.  191-199. 
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wishes  might  bring  on  an  immediftte  rnptore.^  He  oontinued  in  Paris 
till  the  end  of  Jaly  1798.  His  conferences  with  Talleyrand  produced  no 
result ;  and  he  was  rebuked  by  his  government,  and  directed  to  consider 
himself  as  positively  recalled.^ 

As  the  reports  of  the  envoys  were  from  time  to  time 
MMurarea  of  HMtility.  received,  President  Adams  promptly  communicated 
them  to  Congress.  On  the  14th  of  June  1798  the  cor- 
respondence with  Talleyrand  was  received,  and  on  the  18th  of  the  month 
it  was  communicated  to  Congress  without  comment.  On  the  23d  of  the 
preceding  March  the  envoys  had  been  instructed  to  demand  their  pass- 
ports and  return  to  the  United  States,  if,  on  the  receipt  of  the  instructions, 
persons  with  full  and  equal  powers  should  not  have  been  authorized  to 
treat  with  them.  The  arrival  of  Marshall  in  the  United  States  conveyed 
the  intelligence  that  the  envoys  had  been  compelled  to  anticipate  their 
instructions.  On  the  21  st  of  June  the  President  congratulated  Congress 
on  Marshall's  arrival,  and  declared,  ''I  will  never  send  another  minister 
to  France  without  assurances  that  he  will  be  received,  respected,  and 
honored,  as  the  representative  of  a  great,  free,  powerful,  and  independent 
nation."  >  The  news  of  the  manner  in  which  the  envoys  had  been  treated, 
and  of  the  character  of  the  proposals  with  which  they  had  been  received, 
created  a  feeling  of  great  indignation.  Measures  to  put  the  country  in 
a  condition  for  war  were  immediately  adopted.  On  June  18,  1798,  before 
the  reception  of  the  correspondence  between  Talleyrand  and  the  envoys, 
the  President  approved  an  act  to  suspend  commercial  intercourse  between 
the  United  States  and  France  and  her  dependencies. ^  On  tbe  22d  of  June, 
acts  were  passed  to  increase  the  naval  armament  of  the  United  States, 
and  to  amend  an  act  of  the  28th  of  May,  authorizing  the  President  to 
raise  a  provisional  army.^  In  quick  succession  other  acts  were  passed  to 
authorize  the  arrest  and  expulsion  of  aliens;^  to  authorize  the  defense 
of  merchant  vessels  of  the  United  States  against  French  depredations;" 
to  protect  the  commerce  and  coasts  of  the  United  States;^  to  augment 
the  army  of  the  United  States ;  *  and  to  enable  the  President  to  borrow 
money  .^  On  the  7tli  of  July  the  President  approved  an  act  by  which  it  was 
declared  that,  as  the  treaties  between  the  two  countries  had  been  repeat- 
edly violated  by  France,  the  just  claims  of  the  United  States  for  repara- 
tion refused,  and  their  attempts  to  negotiate  an  amicable  adjustment 
repelled  with  indignity;  and  as  there  was  still  being  pursued  against  the 
United  States,  under  the  authority  of  the  French  Government,  a  system 
of  predatory  violence,  in  conflict  with  the  treaties  and  hostile  to  tbe 
rights  of  a  free  and  independent  nation,  the  United  States  were  **  of  right 
freed  and  exonerated  from  the  stipulations  of  the  treaties,  and  of  the  con- 


I  Am.  State  Papers,  For.  Rel.  II.  199. 

>Am.  State  Papers,  For.  Rel.  II.  204. 
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*Id.558,669. 

*  Id.  570,677. 
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salar  con^eDtioD,"  mad  that  these  compacts  shonld  *'  not  henceforth  be 
regarded  as  legally  obligatory  on  the  government  or  citi2:ens  of  the  United 
States.*"  At  the  next  session  of  Congress  the  commercial  intercourse 
between  the  United  States  and  France  was  farther  suspended;  >  authority 
was  given  to  the  President  to  exchange  or  send  away  French  citizens  who 
had  been  or  might  be  captured  and  brought  into  the  United  States;' 
provision  was  made  for  augmenting  the  army;  and  various  other  acts 
were  adopted- in  relation  to  the  hostilities  which  Congress  had  authorized. 
The  command  in  chief  of  the  army  was  offered  to  Washington  and  ac- 
cepted by  him.  On  the  2l8t  of  Auj^nst  1798  the  Attorney-General  of  the 
United  States  advised  the  Secretary  of  State  that,  taking  into  consid- 
eration the  acts  of  the  French  republic  toward  the  United  States,  and 
the  legislation  adopted  by  Congress  at  its  preceding  session,  he  was  of 
opinion  that  there  not  only  existed  an  actual  maritime  war  between 
France  and  the  United  States,  but  a  maritime  war  authorized  by  both 
nations.^ 

The  storm  which  the  treatment  of  the  envoys  raised 
Talleynuid**  OvertnrM.  in  America  doubtless  was  more  violent  than  Talleyrand 

had  anticipated ;  and  when  he  heard  of  the  declaration 
of  Preaident  Adams  and  of  the  measures  adopted  by  Congress,  he  sought  to 
restore  diplomatic  relations.  To  that  end  he  instructed  the  French  secre- 
tary of  legation  at  the  Hague  to  inform  Mr.  Vans  Murray,  then  minister 
of  the  United  States  at  that  capital^  in  the  words  of  President  Adams,  that 
"  whatever  plenipotentiary  the  Government  of  the  United  States  might 
send  to  France,  in  order  to  terminate  the  existing  differences  between  the 
two  conntries,  he  would  undoubtedly  be  received  with  the  respect  due  to 
the  representative  of  a  free,  independent,  and  powerful  nation.''  ^ 

On  receiving  this  overture  President  Adams,  on  the 
"^^  ^^to^  ^^^  ®^  February  1799,  nominated  to  the  Senate  Chief 

Justice  Ellsworth,  Patrick  Henry,  and  Mr.  Murray  as 
envoys  extraordinary  and  ministers  plenipotentiary  to  the  French  repub- 
lic, with  full  power  to  discuss  and  settle  all  controversies  between  the 
two  governments.  Mr.  Henry  being  unable  to  accept  the  position  by 
reason  of  advancing  age.  Governor  William  R.  Davie,  of  North  Carolina, 
was  substituted  in  his  place. 

The  instructions  of  these   plenipotentiaries   ^ere 
initnotioB*.        signed  by  Timothy  Pickering,  as  Secretary  of  State, 

and  bore  date  of  the  22d  of  October  1799.'^  They  re- 
qnired,  as  the  indispensable  condition  of  a  new  treaty,  a  stipulation  for 
compensation  for  *'all  captures  and  condemnations"  contrary  to  the  law 
of  nations  and  to  the  treaty  of  amity  and  commerce  of  1778,  while  the 
latter  "remained  in  force,"  and  especially  for  such  as  were  ''made  and 
pronounced — 

"  1.  Because  the  vessel's  lading,  or  any  part  thereof,  consisted  of  pro- 
visions or  merchandise  coming  from  England  or  her  possessions. 

^  1  Stats,  at  L.  613. 

•IStats.  atL.  624. 

3  Opinions  of  the  Attorneys-General,  I.  84. 

« Am.  State  Papers,  For.  Rel.  II.  242. 
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"2,  Because  the  yessels  were  not  provided  with  the  rSles  W4quipaae  pre- 
Bcribed  by  the  laws  of  France,  and  which^  it  has  been  pretenaed,  were 
also  required  by  treaty. 

^'3.  Becaase  sea  lettei^  or  other  papers  were  wanting,  or  said  to  be 
wanting,  when  the  property  shall  have  been,  or  shall  be,  admitted  or 
proved  to  be  American    *     »    ♦. 

''4.  When  the  owners,  masters,  or  supercargoes  shall  have  been  refused 
a  hearing  or  placed  in  situations  rendering  their  presence  at  the  trial 
impracticable. 

'^5.  When  the  vessels  or  other  property  captured  shall  have  been  sold, 
or  otherwise  disposed  of,  without  a  regular  trial  and  condemnation.'' 

If  a  preliminary  acknowledgment  of  these  claims  should  be  secured,  the 
envoys  were  instructed  that  it  would  be  necessary,  for  the  purpose  of 
examining  and  adjusting  ''all  the  claims  "  of  citizens  of  the  United  States, 
to  provide  for  the  appointment  of  a  board  of  commissioners,  who,  besides 
determining  claims  for  captures  and  condemnations,  should  also  take 
cognizance  of  the  following  claims: 
I.  Of  citizens  of  the  United  States— 

1,  For  ''merchandise,  or  other  property,  seized  by  the  French  in 

their  own  ports  or  elsewhere,  and  not  comprehended  under  the 
head  of  captures ;  and  for  their  vessels  arbitrarily  and  unrea- 
sonably detained  in  French  ports.'' 

2.  For  "sums  due    »    *    *    by  contracts  with  the  French  Govern- 

ment or  its  agents." 
II.  Of  citizens  of  France,  for  injuries  occasioned  by  "infringements  of 
the  treaty  of  amity  and  commerce  by  the  United  States,  or  their 
citizens." 
III.  National  claims — 

1.  Of  "the  United  States,  as  distinguished  from  those  of  their  citi- 

zens, for  injuries  received  from  the  French  republic,  or  its 
citizens." 

2.  Of  France,  for  injuries  occasioned  by  infringements  of  the  treaty 
of  amity  and  commerce. 

"If,  however,"  said  the  instructions,  "the  French  Government  should 
desire  to  waive  its  national  claims,  you  may  do  the  like  on  the  part  of  the 
United  States.  Doubtless  the  claims  of  the  latter  would  exceed  those  of 
the  former;  but,  to  avoid  multiplying  subjects  of  dispute,  and  because 
national  claims  may  probably  be  less  definite  that  those  of  individuals,  and 
consequently  more  difficult  to  adjust,  national  claims  may,  on  both  sides, 
be  relinquished." 

Minute  directions  were  given  as  to  matters  of  commerce  and  navigation, 
and  in  conclusion  the  envoys  were  instructed  that  the  following  points 
were  "  to  be  considered  as  ultimated : " 

1.  That  a  board  of  commissioners  be  established  to  hear  and  determine 

the  claims  of  citizens  of  the  United  States  arising  from  the  causes 
previously  specified,  and  that  France  be  bound  to  pay  the  sums 
awarded. 

2.  That  the  treaties  of  1778  and  the  consular  convention  of  1788  be  not 

revived  iu  whole  or  in  part,  but  that  all  the  engagements  to  which 
the  United  States  were  to  become  parties  be  specified  in  a  new  treaty. 

8.  That  no  guaranty  of  any  part  of  the  French  dominions  be  stipulaiCed, 
nor  any  engagement  made  in  the  nature  of  an  alliance. 

4.  That  no  aid  or  loan  be  promised  in  any  form  whatever. 
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5.  That  no  engagement  be  mode  inconsiHtent  with  the  obligations  of  any 

prior  treaty,  and  that,  if  co«;ent  reasons  should  appear  for  renewing 
in  sabstance  the  seven  t4$enth  and  twenty -second  articles  of  the  treaty 
of  amity  and  commerce  of  1778,  it  must  be  done  with  the  explicit  decla- 
ration that  they  should  not  be  construed  so  as  to  derogate  from  the 
twenty -fourth  and  twenty-fifth  articles  of  the  Jay  Treaty. 

6.  That  no  powers  be  granted  to  consuls  or  others  incompatible  with  the 

complete  sovereignty  of  the  United  States  in  matters  of  policy,  com- 
merce, and  government. 

7.  That  the  duration  of  the  proposed  treaty  be  limited  to  twelve  years  from 

the  exchange  of  ratifications. 

Messrs.  Ellsworth  and  Davie  sailed  from  Newport, 
^"*^cni "  ^^*  ^^®^®  Island,  on  the  3d  of  November  1799,  agreeing  to 
touch  at  Lisbon  before  ni<aking  any  port  in  France. 
When,  on  the  27th  of  November,  they  arrived  at  the  Portuguese  capital, 
news  had  just  been  received  there  of  the  revolution  at  Paris  of  the  18th 
Bmmarie  (10th  November),  by  which  the  Directory  was  overthrown.  They 
reached  Paris  on  the  2d  of  March  1800,  the  day  after  the  arrival  of  Mr. 
Mnrray  from  The  Hague.  They  found  Bonaparte  reigning  as  first  consnl. 
He  promptly  granted  the  envoys  an  audience,  and  appointed  MM.  Joseph 
Bonaparte,  Flenrieu,  and  Koederer  as  plenipotentiaries  to  negotiate  with 
them.i 

The  commencement  of  the  negotiations  was  delayed 
iregotiationB.  by  the  indisposition  of  Joseph  Bonaparte.  On  the  2d 
of  April,  however,  the  plenipotentiaries  met  and  ex- 
changed their  powers;  but  as  those  of  the  French  plenipotentiaries  were 
not  considered  by  their  American  colleagues  sufiicieutly  full  and  explicit, 
the  French  Government  furnished  its  representatives  with  new  ones.'' 
This  preliminary  adjusted,  the  American  plenipotentiaries  proposed  first 
''to  aacertain  and  discharge  the  equitable  claims  of  the  citizens  of  cither 
nation  upon  the  other,  whether  founded  on  contract,  treaty,  or  law  of 
nations,''  and  then  to  take  up  questions  of  commercial  intercourde.  The 
French  plenipotentiaries  expressed  the  opiuion  that  ''the  first  object  should 
be  to  determine  the  rules,  and  the  mode  of  procedure,  fur  the  valuation  of 
those  injuries  for  which  the  two  nations,  respectively,  may  have  demands 
against  each  other,  whether  these  demands  are  founded  on  national  injuries 
or  individual  claims;"  and  that  the  "second  object"  was  *Ho  insure  the 
execution  of  the  treaties  of  friendship  and  commerce,  now  existing  between 
the  two  nations,  and  the  accomplishment  of  those  views  of  reciprocal 
advantage  which  first  dictated  them." 

The  American  plenipotentiaries,  while  suggesting  the 
IMffemoe  aa  to  th«  expediency  of  a  mutual  relinquishment  of  national 
claims,  intimated  that  the  discnssiou  of  such  claims 
might  conveniently  follow  the  arrangement  of  the  individual  claims ;  and, 
in  accordance  with  this  view,  they  presented  on  the  17th  of  April  a  draft 
of  articles  for  the  adjustment  of  the  claims  of  individuals.  In  this  draft 
it  was  provided  that,  in  determining  questions  of  capture  or  condemna- 
tion, the  commissioners  should  ''decide  the  claims  in  question  according 
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to  tho  original  merits  of  the  sevorul  cases^  and  to  justice^  equity,  and  the 
law  of  nations;  and  in  all  cases  of  complaint  existing  prior  to  the  7th  of 
July  1798,  according  to  the  treaties  and  consular  convention  then  exist- 
ing between  France  and  the  United  States/'^  The  French  plenipotentia- 
ries on  the  6th  of  May  replied  that  the  {proposal  of  their  American 
colleagaes  had  ^'a  tendency  to  remove  the  obstacles"  which  lay  in  the 
way  of  the  accomplishment  of  what  both  nations  desired,  and  that  they 
would  have  seized  the  present  moment  to  develop  their  views  respecting 
the  "various  interpretations"  which  had  been  "given  to  the  treaties/' 
had  they  "not  been  struck  with  an  interpretation  of  which  they  can  con- 
ceive neither  the  cause  nor  the  object,  and  which  therefore  seems  to  require 
explanation."  "The  ministers  plenipotentiary  of  France  are  not  aware," 
they  declared,  "of  any  reason  which  can  authorize  a  distinction  between 
the  time  prior  to  the  7th  of  July  1798  and  the  time  subsequent  to  that 
date,  in  order  to  apply  the  stipulations  of  the  treaties  to  the  damages 
which  have  arisen  daring  the  first  period,  and  only  the  principhs  of  the 
laws  of  nations  to  those  which  have  occurred  during  the  second."*  The 
American  plenipotentiaries  answered  that  the  distinction  was  based  on 
the  fact  that  it  "was  not  till  after  the  treaty  of  amity  and  commerce  of 
February  1778  had  been  violated  to  a  great  extent  on  the  part  of  the 
French  republic,  nor  till  after  explanations  and  an  amicable  adjustment 
sought  by  the  United  States  had  been  refused,  that  they  did  on  the  7th  of 
July  1798  by  a  solemn  public  act,  declare  that  they  were  free  and  exon- 
erated from  the  treaties  and  consular  convention  which  had  been  entered 
into  between  them  and  France."^ 

The  issue  thus  made  as  to  the  treaties  was  the  subject 
French  PropotitionB.   of  numerous  fruitless  conferences.    At  length  on  the 
26th  of  August  the  French  plenipotentiaries  formally 
defined  the  position  of  their  government  thus: 

1.  That  it  could  not  admit  that  the  treaties  had  been  annulled,  either  by 
the  single  act  of  abrogation  on  the  part  of  the  United  States,  or  by  "the 
misunderstamling"  which  had  for  some  time  existed  between  the  two 
countries,  but  which  had  "  not  constituted  a  state  of  war,  at  least  on  the 
I)art  of  France."  On  this  basis  France  was  ready  "  to  stipulate  a  full  and 
entire  recognition  of  the  treaties,  and  a  reciprocal  promise  of  indemnities 
for  the  damages  resulting,  on  the  part  of  either,  from  their  infraction," 
But— 

2.  If  the  American  plenipotentiaries  were  unable  to  recognize  the  valid- 
ity of  the  treaties,  France  would  acquiesce  in  their  nullity,  with  the  under- 
standing that  tho  act  of  the  United  States,  by  which  their  abrogation  was 
declared,  was  "an  unequivocal  provocation  to  war;"  that  the  "hostile 
acts"  by  which  the  provocation  was  followed  "were  nothing  less  than 
war;"  and  that  the  new  treaty  between  the  two  countries  should  be  "pre- 
ceded by  a  treaty  of  peace."  "If,"  said  the  French  plenipotentiaries  in 
conclusion,  "the  correctness  of  these  observations  is  admitted,  it  would 
seem  that  the  two  governments  ought  to  be  occupied  no  longer  with  their 
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respective  losses;  the  rights  of  war  acknowledge  no  obligation  to  repair 
its  ravages.'' t 

Yarions  propositions  were  made  on  either  side  with 
ties  P  BtDo  d.  *  view  to  an  at'commodation ;  bat,  as  the  r  rench  pleni- 
potentiaries refused  to  separate  the  qnestion  of  indem- 
nities for  captores  and  condemnations  from  that  of  the  treaties,  and  the 
American  plenipotentiaries  had  no  authority  either  to  recognize  the 
treaties  or  to  abandon  the  claims,  an  agreement  was  impossible.  It  thus 
became  necessary  to  postpone  the  subject,  or  else  to  abandon  the  negotia- 
tions, which  virtually  meant  war.  The  American  plenipotentiaries  assumed 
the  responsibility  of  choosing  the  former  alternative,  and  on  the  30th  of 
September  1800  signed  a  convention. 

By  the  second  article  of  this  convention  it  was  de- 

^i^J^^V'JlJj'^^iJJ'  clared  that  the  ministers  plenipotentiary  of  the  con- 
berSO,  1800;  Art.  n.  .        ,     .  ,  .         , 

tracting  parties,  being  unable  to  agree  respecting  the 

treaty  of  alliance  and  of  amity  and  commerce  of  1778,  and  the  consular 
convention  of  1788,  or  "upou  the  indemnities  mutually  due  or  claimed, 
the  ]mrties  will  negotiate  on  these  subjects  at  a  conveuient  time,  and 
until  they  may  have  agreed  upon  these  points  the  said  treaties  and  con- 
ventions shall  have  no  operation." 

Besides  this  article  in  relation  to  the  treaties  and 
^^^pMi^T**"**    indemnities,  the  following  provisions  of  the  convention 
may  be  noticed : 

1.  That  all  public  ships  taken  by  either  party  from  the  other  should  be 
restored  (Article  III.). 

2.  That  property  captured,  but  not  definitively  condemned^  or  which 
might  be  captured  before  the  exchange  of  ratifications,  should  be  mutu- 
ally restored  on  certain  proofs  of  ownership  (Article  IV.). 

3.  That  ''debts  contracted  by  one  of  the  two  nations  with  individuals 
of  the  other,  or  by  the  individuals  of  the  one  with  the  individuals  of  the 
other,  shall  be  paid,  or  the  payment  may  be  prosecuted,  in  the  same  man- 
ner as  if  there  had  been  no  misunderstanding  between  the  two  states," 
but  that  this  clause  should  ''not  extend  to  indemnities  claimed  on  account 
of  captures  or  confiscations"  (Article  V.). 

The  convention  also  provided  that  free  ships  should 
Other  BtipnUtioiu.  make  free  goods,  but  that  the  enemy's  flag  should  ren- 
der the  goods  of  a  neutral  liable  to  confiscation,  and 
that  prizes  should  be  adjudicated  only  by  the  established  prize  courts  of 
the  country.  Article  XVI II.  «>f  the  treaty  of  amity  and  commerce  of  1778 
was  renewed,  with  the  proviso  that  its  stipulations  should  not  extend 
beyond  the  privileges  of  the  most  favored  nation.  No  limit  was  set  to 
the  operation  of  the  convention.  With  this  exception,  and  that  of  com- 
pensation for  captures  and  condemnations,  it  substantially  conformed  to 
Pickering's  ultimata. 

The  Senate  approved  the  convention  with  the  proviso 
Expaaetioii  of  Artiole  II.  that  Article  II.  should  be  "expunged,"  and  the  duration 
of  the  convention  limited  to  eight  years  from  the  ex- 
change of  ratifications.    The  convention  as  thus  amended  was  returned  to 
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Paris  with  a  view  to  the  exchange  of  ratifications.^  The  French  ministers 
refased  to  agree  to  an  unconditional  suppression  of  the  second  article,  but 
insisted  that,  if  it  was  stricken  out,  *'the  reciprocal  pretensions"  to  which 
it  related  "should  not  be  brought  forward  at  any  future  period."*  Murray 
being  without  authority  to  enter  into  an  engagement  to  this  effect,  Bona- 
parte, as  first  consul,  ratifying  the  convention  in  the  name  of  the  French 
people,  inserted  in  his  act  of  ratification  the  proviso,  that  by  the  expuuc- 
tion  of  the  second  article  "the  two  states  renounce  the  respective  preten- 
sions, which  arc  the  object  of  the  said  article."  The  ratifications  were 
exchanged  at  Paris  on  the  3l8t  of  July  1831.  When  the  convention  was 
sent  back  to  the  United  States,  the  President,  in  view  of  the  form  of  the 
French  ratification,  deemed  it  '^most  safe,  as  a  precedent,  to  ask  anew  the 
sanction  of  the  Senate  to  the  instrument  with  that  ingredient,"  though  lin 
did  not  regard  **  the  declaratory  clause  us  more  thau-a  legitimate  inference 
from  the  rejection  by  the  Senate  of  tlie  second  article."^  The  Senate,  on 
the  19th  of  December,  declared  that  it  considered  the  convention  '*as  fully 
ratified,"  and  returned  it  to  the  President  for  promulgation.^  It  was  pro- 
claimed on  the  21st  of  December.'^ 

In  returning  the  convention  as  amended  by  the  Senate 
Exaoution  of  the  Con-  ^^  ^^^  envoys  in  Paris,  the  Acting  Secretary  of  State  in 

March  1801  said:  "We  are  carrying  tlie  convention 
into  execution  in  all  it«  parts.  All  hostilities  on  the  sea  have  been  for- 
bidden ;  our  vessels  are  returning  into  port ;  the  prisonrrs  in  our  possession 
are  in  course  of  delivery  to  M.  Letomhe,  former  consul  of  France;  he  in 
notified  that  all  those  officer.^  may  resume  their  functions;  commercial 
intercourse  is  restored;  a  number  of  our  vessels  actually  cleared  out  and 
departed  for  France,  and  orders  given  for  the  restitution  of  vessels  under 
the  third  article  of  the  convention."''  On  the  3d  of  January,  however, 
Talleyrand  had  instructed  the  Council  of  Prizes  "to  adjourn  to  an  indefi- 
nite period  all  decisions  upon  every  kind  of  property  seized  under  the  flag 
of  the  United  States,"  though  he  promised,  as  soon  as  the  convention 
should  be  ratified  on  both  sides,  "to  urge  forward  a  deeri'o  of  (he  consuls, 
which  shall  replevy  for  the  Americans  all  the  prizes  restitution  of  which 
has  been  engaged  for."^ 

The  restitutions  claimed  by  the   United  States,  as 
Hoaezecution  by      ^lgfi^e^l  \yy  Madison,  embraced  (1)  cases  of  rapture  in 

which  there  had  been  no  judicial  proceedings ;  (2;  cases 
carried  before  the  French  tribunals,  but  not  definitively  d»-cided  on  the 
30th  of  September  1800,  and  (3)  captures  made  subsequently  to  that  day.' 
On  the  10th  of  December  1801,  Chancellor  Kobert  R.  Livingston,  who  had 
become  minister  plenipotentiary  to  France,  reported  that  "the  Council  of 
Prizes  were  still  condemning  in  the  very  face  of  the  treaty,"  and  that  the 
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debts  due  to  American  citizens  remained  nnpaid.  In  commaDications  8ub- 
sequently  made  to  the  French  Government  he  complained  (1)  that  the 
government  had  omitted  to  take  proper  measures  for  the  payment  of 
debtei;  (2)  that  it  refused  to  make  compensation  for  vessels  detained  in 
French  ports  under  general  embargoes,  or  under  other  measures  looking 
to  the  application  of  the  cargo  for  the  government's  advantage;  (3)  that 
it  refused  to  restore  property  directly,  without  the  intervention  of  the 
Council  of  Prizes,  whose  dilatory  proceedings  were  ruinous  to  claimants; 
(4)  that  the  Council  of  Prizes  condemned  property  on  grounds  incompati- 
ble with  the  provisions  of  the  fourth  article  ot  the  convention;  (5)  that, 
even  whore  a  vessel  was  acquitted,  the  Council  of  Prizes,  instead  of  award- 
ing costs  and  damages  or  even  restoring  the  thing  captured  in -the  same 
condition  as  when  taken,  directed  it  to  be  restored  as  it  was  at  the  date  of 
restitution,  and  charged  the  costs  of  detention,  storage,  and  other  expendi- 
tures to  the  captured,  and  (6)  that  the  government  refosed  to  restore  cap- 
tures made  prior  to  September  30,  1800,  even  where  they  ha<l  not  been 
finally  decided  on,  on  the  ground  that  they  fell  under  the  second  article  of 
the  convention.  The  last  complaint  Livingston  afterward  withdrew,  say- 
ing that  it  could  not  be  supported  ,by  the  convention.* 

The  negotiations  in  relation  to  claims  soon  underwent 
^Sl^*F™tr"  *  ^®**  change.  On  the  1st  of  October  1800,  the  day 
after  the  signature  of  the  convention  between  the 
United  States  and  France,  a  treaty  was  concluded  between  France  and 
Spain  at  St.  Ildefonso,  by  which  Louisiana  was  retroceded  to  the  former 
power.  Though  this  treaty  was  kept  secret  and  its  existence  persistently 
denied,  within  a  year  aft«r  its  conclusion  rumors  of  the  transaction  reached 
the  United  States.  When  Livingston  arrived  in  France  in  November  1801 
he  was  privately  assured  that  both  Louisiana  and  the  Floridas  had  been 
purchased  by  France.  Talleyrand  explicitly  denied  that  anything  had 
been  concluded.*  On  the  20th  of  November,  however,  Rnfus  King  sent  to 
Madison  from  London  a  copy  of  a  treaty  between  France  and  Spain,  signed 
at  Madrid  on  the  21st  of  the  preceding  March,  by  which  the  retrocession 
of  Louisiana  was  explicitly  declared,  and  the  details  of  the  transaction 
fully  set  forth.a 

When  Livingston  became  convinced  that  the  retro- 
*^     '    cession  had  been  made,  he  was  not  slow  to  perceive  its 


possible  effects  on  the  relations  between  France  <and 
the  United  States,  and  he  set  himself  to  work  to  obtain  the  cession  of 
New  Orleans  to  the  United  States.  As  an  argument  for  this  purpose  he 
pressed  the  American  claims.  Tested  either  by  the  advantages  received 
by  the  debtor,  or  by  the  loss  sustained  by  the  cre<litor,  no  claims  could,  he 
declared,  stand  on  stronger  ground  than  those  of  American  citizens  against 
France.  They  were  "  chiefly  founded  upon  contracts,  for  articles  of  the 
first  necessity,  furnished  *  *  *  when  the  want  of  them  would  have 
plunged  France  in  the  utmost  distress."  Moreover  it  was,  he  said,  to  be 
remembered  that  while  Great  Britain  was  **of  late  very  amply  compen- 
sating by  full  payment  of  principal,  interest,  and  damages,  for  any  illegal 
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capt ares  made  dariDg  the  war,  compensation  for  those  which  fell  under  the 
description  in  France  has  in  a  great  measure  been  given  up  by  the  late  con- 
vention, and  that  due  for  the  remaining  few,  which  ought  to  have  been 
satisfied  by  that  treaty,  has  been  eluded  by  some  very  extraordinary  de- 
cisions of  the  Council  of  Prizes,  or  by  that  .delay  which  all  the  claims  of 
American  citizens  have  hitherto  met  with/'^ 

In  January  1803  Monroe  was  Joined  with  Livingston 
LonisUna  Oeuion.  in  the  mission  to  France.^  Before  he  reached  Paris, 
Bonaparte,  who  desired  ftinds  for  the  approaching  war 
with  Great  Britain,  had  determined  to  sell  not  only  New  Orleans,  but  the 
whole  of  Loiiisiaoa.  Monroe  arrived  in  time  to  participate  in  the  final 
negotiations,  which  were  protracted  by  discussions  as  to  the  price  to  be  paid 
for  the  cession.'  On  the  30th  of  April  1803  a  ''treaty''  and  two  "conven- 
tions" were  signed.  The  treaty  ceded  Louisiana  to  the  United  States. 
One  of  the  conventions  provided  for  the  payment  by  the  United  States  to 
France  of  the  sum  of  60,000,000  francs;  the  other,  for  the  payment  by  the 
United  States  of  ''debts"  due  by  France  to  citizens  of  the  United  States, 
to  an  amount  not  to  exceed  the  sum  of  20,000,000  francs. 

It  is  with  the  latter  convention  that  we  are  here 
CUima  OommiMion.    concerned.    It  provided : 

1.  That  "debts  due  by  France  to  citizens  of  the 
United  States,"  contracted  before  September  30, 1800,  should  be  paid,  with 
interest  at  6  per  cent,  to  commence  from  the  period  w^hen  the  accounts 
and  vouchors  were  presented  to  the  French  Government  (Article  I.). 

2.  That  the  debts  thus  provided  for  were  "those  whose  result  is  com- 
prised in  the  conjectural  note  annexed  to  the  present  convention,"  but 
that  claims  comprised  in  the  note  but  falling  within  any  specific  exception 
in  the  convention  should  not  be  admitted  (Article  II.). 

3.  That  the  preceding  articles  should  comprehend  no  debts  but  such  as 
were  still  due  for  supplies,  embargoes,  and  prizes  made  at  sea,  in  which 
the  appeal  had  been  properly  lodged  within  the  time  mentioned  in  the 
convention  of  September  30,  1800  (Article  IV.). 

4.  That  the  benefits  of  the  convention  should  be  limited — 

(1)  To  captures  of  which  the  Council  of  Prizes  had  ordered  restitution 
and  in  respect  of  which  the  claimant  might,  in  case  the  captors  were 
insufficient,  have  recourse  to  the  French  Government  (Article  Y.). 

(2)  To  the  debts  mentioned  in  Article  V.  of  the  convention  of  September 
30,  1800,  the  payment  of  which  had  been  claimed  of  the  government  and 
in  respect  of  which  the  creditors  had  a  right  to  the  protection  of  the 
United  States  (Article  Y.). 

5.  From  the  benefits  of  the  convention  there  were  expressly  excluded — 

(1)  Prizes  whose  condemnation  had  been  or  should  be  confirmed  (Arti- 
cle Y.). 

(2)  Reclamations  of  American  citizens  "who  shall  have  established 
houses  of  commerce  in  France,  England,  or  other  countries  than  the  United 
States,  in  partnership  with  foreigners,  and  who  by  that  reason  and  the 
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natare  of  their  commerce  ought  to  be  regarded  as  domiciliated  in  the 
places  where  such  hoases  exist''  (Article  V.). 

(3)  **  All  agreements  and  bargains  concerning  merchandise,  which  shall 
not  be  the  property  of  American  citizens,  «  «  *  saving,  however,  to 
such  persons  their  claims  in  like  manner  as  if  this  treaty  had  not  been 
made"  (Article  v.). 

6.  For  the  ascertainment  of  the  debts  due  nndcr  the  convention,  it  was 
provided  that  the  minister  of  the  United  States  should  name  three  persons, 
who  should  act  ''from  the  present  and  provisionally,''  and  who  should 
have  power — 

(1)  To  examine,  without  removing  the  documents,  the  claims  ''already 
liquidated "  by  the  French  bureaus,  and,  if  they  should  find  such  claims 
to  be  within  the  convention  and  not  within  any  of  its  exceptions,  to  cer- 
tify that  the  debt  was  due  to  an  American  citizen,  and  that  it  existed 
before  September  30,  1800,  on  which  certificate  the  creditor  should  be  en- 
titled to  an  order  on  the  Treasury  of  the  Unite<l  States  (Article  YI.). 

(2)  To  examine,  without  removing  the  documents,  claims  "prepared for 
verification,"  and  to  certify  those  that  ought  to  be  admitted  (Article  VII.). 

(3)  Likewise  to  examine  claims  "not  prepared  for  liquidation,"  and  to 
certify  in  writing  those  that  ought  to  be  admitted  to  liquidation  (Arti- 
cle VIII.). 

But,  in  order  that  no  improper  demands  might  be  admitted,  it  was  pro- 
vided— 

(4)  That  the  commercial  agent  of  the  United  States  at  Paris,  or  such 
other  agent  as  the  American  minister  should  nominate,  should  assist  at  the 
operations  of  the  bureaus;  that  if  he  should  be  of  opinion  that  any  debt 
was  not  completely  proved  or  was  inadmissible,  but  the  bureaus  "  should 
think  that  it  ought  to  be  liquidated,"  he  should  report  thereon  to  the  board 
established  by  the  United  IStates,  who,  without  removiug  the  documents, 
should  examine  the  debt  and  vouchers  and  report  the  result  to  the  Ameri- 
can minister;  and  that  the  latter  should  "transmit  his  obervations,  in 
all  snch  cases,  to  the  minister  of  the  treasury  of  the  French  republic,  on 
whose  report  the  French  Government  shall  decide  definitively  in  every 
case"  (Article  X.). 

It  was  further  provided  that  the  rejection  of  any  claim  should  have  no 
other  effect  than  to  exempt  the  United  States  from  the  payment  of  it,  the 
French  Government  reserving  to  itself  the  right  to  decide  definitively  on 
such  claim  so  far  as  concerned  itself  (Article  X.)- 

7.  It  was  provided  that  every  necessary  decision  should  be  made  within 
a  year  from  the  ^change  of  the  ratifications  of  the  convention,  and  that 
no  claim  should  be  admitted  afterward  (Article  XI. )• 

8.  It  was  provided  that  the  principal  and  interest  of  the  debts  allowed 
should  be  discharged  by  the  United  States,  by  orders  drawn  by  their 
minister  plenipotentiary  on  their  Treasury,  which  orders  should  be  pay- 
able sixty  days  after  the  exchange  of  the  ratifications  of  the  treaty  and 
conventions,  and  after  possession  of  Louisiana  should  be  given  to  the 
United  States  (Article  III.) :  and  finally, 

9.  That  debts  contracted  by  the  Government  of  France  with  citizens  of 
the  United  States  since  September  30,  1800,  might  be  pursued  in  the  same 
manner  as  if  the  present  convention  had  not  been  made  (Article  XII.). 
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The  ratifications  of  the  treaty  and  conventions  were  exchanged  at  Wash- 
ington on  the  2l8t  of  October  1803. 

On  May  18,  1803,  Livingston  and  Monroe  signed  u 

ppomtment  o      <>"»■  eommiftsion  appointing  James    Mercer,   of   Virginia; 

miMioaen  and  Agent.  i  c  o  j  o         j 

Isaac  Cox  Barnet,  of  New  Jersey,  commercial  agent  of 

the  United  States  at  Antwerp ;  and  William  McClnre,  of  Richmond,  Vir- 
ginia, as  a  board  for  the  pnrpose  of  examining  claims.  On  the  29th  of 
June  this  commission  was  delivered  to  Mercer  and  Bamet,  McCInre  being 
temporarily  in  England.  Fulwar  8kipwith,  commercial  agent  of  the 
United  States  at  Paris,  was  appointed  as  .agent  under  Article  X.  of  the 
conventiou  to  assist  in  the  examination  of  claims. 

Messrs.  Mercer  and  Bamet  held  their  first  meeting 
DiiBcultieBof  Oomnu..  ^^  y^^j^  r,^  j^^^  ^^^  recognized  Nathaniel  Cutting,  of 

Massachusetts,  or  secretary  of  the  board.  Mr.  McClnre, 
whose  stay  in  England  was  unexpectedly  prolonged,  took  his  seat  at  the 
board  on  the  Ist  of  September  1803.  His  colleagues  had  already  fallen 
into  difficulties.  On  consideration  of  the  convention  they  were  of  opinion 
that  no  final  act  could  be  performed  by  them  in  relation  to  the  objects 
embraced  bj'  it  until  its  ratification  by  the  compet^^nt  authorities  of  the 
United  States;  but,  while  this  opinion  i>recluded  all  definitive  decisions 
on  claims,  they  deemed  themselves  competent  to  adopt  certain  prepara- 
tory measures  which  would  hasten  the  eonclusion  of  their  labors  in  the 
event  of  the  couventitm  being  ratified.  In  attempting  to  do  so,  however, 
they  encountered  serious  obstacles. 

The  second  article  of  the  convention  declared,  as  we 
Tbe  "Conjectural     ^^^^  seen,  that  the  debts  intended  to  be  provided  for 

were  those  whose  result  was  comprised  in  the  con- 
jectural note  annexed  to  it.  To  the  copy  of  the  convention  which  the 
commissioners  received  no  such  note  was  annexed.  A  paper  parporting 
to  be  a  copy  of  the  conjectural  note  was  presented  to  them  by  the  agent  of 
the  United  States,  witli  the  statement  that  he  had  received  it  from  one 
of  the  American  ministers.  In  order,  however,  to  obtain  for  the  document 
an  official  sanction  it  was  sent  to  Messrs.  Livingston  and  Monroe.  It  was 
subsequently  returned  by  the  former  as  a  true  copy  of  the  note  intended 
by  the  convention. 

The  next  question  that  arose  related  to  the  examina- 
zassina  ono     oou-  ^.^^  ^^  documents.     The  convention  provided  that  the 
mentft. 

documents  should  not  be  removed  from  the  bureaus  of 

the  French  Government,  in  which  they  were  deposited.  The  commis- 
sioners were  therefore  required  to  perform  their  labors  in  the  French 
offices,  where  other  documents  were  deposited  and  where  other  business 
of  the  French  Government  was  daily  transacted,  or  else  to  obtain  au- 
thentic copies  of  the  various  papers  which  it  is  necessary  to  examine. 
Deeming  it  impossible  properly  to  conduct  their  business  in  the  public 
offices,  they  consulted  the  French  authorities,  who  readily  undertook  to 
aid  them  in  obtaining  copies  of  such  documents  as  were  required.  The 
performance  of  this  work  was,  however,  necessarily  attended  with  delay. 
The  next  question  which  the  commissioners  were  re- 
ClaMiflcation  of  Claims,  quired  to  consider  was  the  order  in  which  the  claims 
should  be  examined  and  decided.  By  the  convention 
three  classes  of  claims  were  designated,  those  that  were  "  liquidated," 
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those  that  were  ''prepared  for  verification/' and  those  that  were  "pre- 
pared for  liquidation/'  Claims  of  the  first  class  were  the  only  ones  in 
which  the  creditors  were  expressly  entitled  to  an  immediate  order  on  the 
Treasury  of  the  United  States  on  the  simple  certificates  of  the  commis- 
sioners that  their  claims  came  within  the  convention.  The  commissioners, 
therefore,  directed  the  a^ent  of  the  United  States  first  to  attend  to  that 
class  of  claims. 

In  accordance  with  this  view,  the  commissioners  on 
RalM  of  Procedure,     ^^le  1st  of  August  1803  adopted  the  following  rules : 

"Board  op  Commissioners  of  the  United  States, 

**Pari8,  Monday,  August  Uty  180S, 

"  Present :  John  Mercer.    Isaao  Cox  Barnet. 

"  Ordered,  That  the  following  Rules  and  Regulations  relative  to  the  pro- 
ceedingH  of  this  Board,  be  insei  ted  in  the  Register  of  its  transactions,  vix : 

"1.  The  Claims  which  were  at  the  French  Bureaux  for  liquidation  or 
Settlement  on  the  30th  of  April  1803,  shall  be  the  first  to  be  examined  and 
decided  upon  by  this  Board. 

**2.  The  decisions  to  be  made  upon  the  above-mentioned  Claims  shall  be 
in  point  of  priority  according  to  their  respective  places  on  the  coi^ectural 
note  annexed  to  the  Convention — unless  circumstances,  should  occur  in 
particular  Cases,  which,  in  the  opinion  of  the  Board  may  justify  their 
delaying  to  give  an  immediate  decision;  in  whieh  case  they  will  proceed 
to  consider  some  other  Case  next  upon  the  said  Conjectural  Note. 

"3.  In  every  case  to  be  determined,  a  summary  statement  of  it  drawn 
from  all  the  material  evidence  in  the  possession  of  this  Board,  shall  imme- 
diately precede  their  final  decision  and  make  a  part  of  the  Record  in  the 
Register. 

**4.  No  determination  shall  be  finally  made  against  any  claim  without 
giving  a  reasonable  notice  to  the  Claimant,  his  Attorney,  Agent  or  Repre- 
sentative, if  he  is  known  to  be  in  Paris. 

"5.  In  every  case  where  the  claim  shall  be  rejected  by  the  Board,  a  copy 
of  their  opinion  as  stated  upon  this  Register,  shall  be  furnished  to  the 
Claimant,  his  Attorney,  Agent  or  Representative,  if  he  is  .n  ?aris,  and  his 
original  papers,  if  any,  in  the  possession  of  the  Board,  remitted  to  him, 
his  Receipt  for  the  same  being  first  given  to  the  Secretary  to  be  by  him 
filed  among  the  Papers  of  this  office. 

"6.  In  every  case  of  rejection,  a  similar  copy  may  be  sent  to  the  proper 
Department  of  the  Frem-h  Government  if  required  by  them. 

''7.  When  any  claim  shall  beadmitte<l,  the  following  shall  be  the  form  of 
the  Certificate  to  be  signed  by  the  Comnii88ionei*s  concurring  in  opinion, 
countersigneil  by  the  Secretary  and  by  him  delivered  to  the  Minister  of 
the  United  States:  each  Certificate  to  be  numbered.  This  form  may  be  so 
varied  ns  to  suit  the  character  of  the  Person  in  whose  name  it  shall  issue, 
as  Principal  or  Representative: 

"'The  Undersigned  Commissioners  do  certify  to  the  Minister  Plenipo- 
tentiary of  the  United  States  at  Paris,  that  the  claim  of  an  American 
Citizen  and  Creditor  of  the  French  Republic,  having  been  fully  examined 
by  them,  is  found  to  belong  to  the  Classes  of  claims  designated  in  the 
Convention  above  referred  to,  and  embraced  by  the  principles  and  quali- 
fications established  in  it;  and  that  the  sai<l (or 

who  appears  to  have  been  regularly  constituted  his  agent,  attorney,  repre- 
sentative or  assignee,  as  the  case  may  be) — is  entitled  to  receive  from  the 

United  ^tates,  under  the  said  Convention,  the  sum  of as  principal, 

and  the  sum  of as  interest  now  due  upon,  and  in  full  of,  the  said 

claim. 

<'*  Given  under  their  hands,  and  the  seal  of  this  Commission,  at  Paris, 
this day  of .' 

"8.  It  shall  be  the  duty  of  the  Secretary  to  keep  a  list  of  all  the  certificates 
by  him  delivered  to  the  Minister  of  the  United  States,  designating  in  the 
said  list  the  number  of  each  Certificate,  its  date,  the  party's  name,  as 
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principal,  agent,  attorney,  representative,  or  aasignee,  as  expressed  in  the 
certificate,  in  wliose  name  it  has  issued,  tbe  principal  sum  and  interest  for 
which  it  is  granted,  and  the  clay  of  the  month  when  by  him  delivered  to 
the  MiniHter  of  tbo  United  States. 

**9.  When  either  of  the  Commissioners  shall  dissent  from  the  opinion  of 
the  other  two,  he  shall  have  the  right  to  state  npon  the  register,  his 
reasons,  to  be  signed  by  him. 

"10.  Should  it  so  happen  that  either  Commissioner  should  feel  himself 
interested  in  any  claim  that  mav  come  before  the  Board,  he  shall  be  at 
liberty  to  decline  giving  an  opinion  npon  it;  and  in  such  case  his  absence 
from  the  Board  may  be  stated  m  the  Register,  nor  shall  such  Commissioner 
be  required  to  siirn  the  Certitlcate  to  be  sent  to  the  Minister  when  the  Debt 
is  admitted,*  or  the  copy  of  the  opinion  to  bo  delivered  to  the  claimant, 
when  the  claim  shall  be  rejected. 

''11.  The  Secretary  will  keep  a  list  of  all  the  claims  arranged  according 
to  the  respective  dates  at  which  the  papers  relating  to  them  were  pre- 
sented to  this  Board  by  the  French  Department. 

'<He  will  also  keep  a  regular  account  of  the  Expenses  of  the  Board, 
taking  and  filing  receipts  for  all  sums  paid  for  that  purpose.     * 

**  12.  The  Board  will  meet  every  day,  Saturdays  and  Sundays  excepted, 
from  the  hours  of  eleven  in  the  morning  till  four  in  the  afternoon  when- 
ever there  shall  be  any  case  undecided  before  them. 

''John  Mercer. 
"I.  Cox  Barnbt. 

"N.  B. — The  documents  being  made  a  part  of  the  Record  in  each  case, 
has  superceded  the  necessity  of  the  Rule  No.  3."' 

The  investigations  of  Mr.  Skipwith  disclosed  the 
ErroneoM  CUMifloa-  ^.^^^^  ^^lat  the  terms  of  the  convention,  and  especially 
the  phrases  "liquidated,"  "prepared  for  liquidation,'' 
and  "prepared  for  verification,"  bore  no  relation  to  the  actual  state  of 
the  claims  in  the  French  offices,  and  furnished  no  guide  to  the  order  in 
which  they  should  be  examined.  Under  these  circumstances  the  commis- 
sioners deemed  it  their  duty  to  establish  some  principle  for  the  investiga- 
tion of  claims,  whose  operation  would  be  uniform  and  just;  and  with  that 
view  they  determined  that  the  claims  on  the  conjectural  note  ought  first 
to  be  examined  and  decided  npon,  according  to  the  dates  at  which  they 
respectively  originated.  This  opinion  was  concurred  in  by  Mr.  McClure, 
when  ho  took  his  seat  at  the  board ;  and  on  the  17th  of  August  the  com- 
missioners made  the  following  order: 

"  17th  August  1803. 

"  The  Board  having  reconsidered  the  2nd  Article  of  the  Rules  and  Reg- 
ulations for  its  proceedings  adopted  under  date  the  Ist  Current  as  recorded 
Page  33,  and  finding  by  the  Re]>ort  of  the  Agent  of  the  United  States 
(above  recorded)  that  the  Council  of  Liquidation  of  the  French  Govern- 
ment do  not  consider  any  of  the  outstanding  American  claims  as  defini- 
tively liquidated,  although  a  certain  number  of  them  have  been  thus 
denominated  heretofore,  as  appears  by  the  'Conjectural  note'  alluded  to 
in  the  2nd  article  of  the  Convention  under  which  this  Board  was  formed; 
thert»fore 

**Ordtredj  That  the  2nd  article  of  the  Rules  and  Regulations  above 
mentioned  be  repealed  so  far  as  it  relates  to  the  order  in  which  it  was  pro- 
posed to  decide  on  the  claims;  and  that  the  said  claims  shall  in  future  be 
examined  and  determined  upon  according  to  the  respective  years  in  which 
they  originated  against  the  French  Government."^ 


iMSS.Dept.  of  State. 
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*^^    1^     .    •  The  difficulties  of  the  board  in  respect  of  the  exam- 

inrGUinw.  ination  of  claims  did  not  eud  with  the  promulgation 

of  this  new  rule.  No  dates  were  entered  in  the  con- 
jectural note,  and  in  order  to  carry  the  rule  into  effect  the  a^ent  of  the 
United  States  was  requested  to  obtain  from  the  French  office  a  statement 
of  the  dates  at  which  the  claims  respectively  arose.  While  this  statement 
was  being  prepared  authenticated  vouchers  in  certain  claims  belonging 
to  the  first,  second;  third,  fourth,  and  fifth  years  of  the  republic  were  pre- 
sented to  the  board,  with  infornjation  that  they  were  arranged  in  con- 
formity with  the  principle  which  had  been  establiHhed,  and  that  they 
contained  the  whole  number  of  claims  (independently  of  the  embargo 
claims)  in  the  first  four  years.  Those  claims  embraced  one  in  the  first 
year,  four  in  the  second,  twelve  in  the  third,  and  seven  in  the  fourth. 
Having  no  reasou  to  doubt  the  correctness  of  this  information,  the  two 
commissioners,  on  the  26th  of  August,  directed  the  liquidation  of  one  iu 
the  second  year,  four  in  the  third,  and  three  in  the  fourth,  intending  to 
suspend  auy  further  prociedings  on  them,  and  to  withhold  their  final  cer- 
tificate, until  the  ratification  of  the  convention  by  the  United  States  was 
known.  But,  by  the  next  communication  of  documents  from  the  French 
department,  it  appeared  that  the  first  information  was  entirely  incorrect; 
that  there  were  various  other  claims  belonging  to  the  same  years  as  those 
that  had  been  presented ;  and  that  the  true  number  could  not  be  ascer- 
tained nntil  the  general  statement  had  been  received.  A  majority  of  the 
board,  therefore,  the  third  commissioner  having  taken  his  seat,  determined 
to  confine  its  attention  to  the  examination  of  documents,  without  direct- 
ing the  liquidation  of  any  other  claims  until,  by  the  receipt  of  the  general 
statement  of  dates,  the  board  should  be  enabled  to  arrange  the  conjectural 
note,  and  to  examine  and  decide  upon  the  claims  according  to  the  prin- 
ciple which  had  been  established.  When  the  statement  of  dates  was 
received  the  claims  on  the  conjectural  note  were  arranged  under  the  sev- 
eral years  in  which  they  originated.  This  arrangement,  however,  did  not 
enable  the  board  to  proceed  with  its  examination,  since  the  documents 
requisite  for  that  purpose  had  not  been  fully  received.  Moreover,  many 
claims  were  reported  upon  by  the  agent  of  the  United  States,  which  were 
not  embraced  in  the  conjectural  note.  No  prize  cases  were  found  upon  it. 
Wliether  the  claims  included  in  it  would,  with  interest,  consume  the  whole 
fond  it  was  Impossible  to  say;  but  the  commissioners  declared  that  they 
would  not  consider  it  their  duty  to  direct  any  liquidations  to  be  made 
beyond  that  sum.^ 

While  the  commissioners  were  thus  struggling  on 
CommiMioiwn'  Contro-  ^i        ■  «  •  i 

'th  Id  '     to    ^*^^y  became  engaged  in  an  acrimonious  correspondence 

with  Chancellor  Livingston.     Livingston  had  set  his 

heart  on  the  early  liquidation  of  the  claims,  and  this  desire  was  greatly 

intensified  by  the  importunities  of  the  claimants.^    By  the  convention, 

the  commissioners  were  to  act  '*from  the  present  and  provisionally. ''    The 

exchange  of  the  ratifications  of  the  convention  took  place  at  Washington 


^  Messrs.  Bamet  and  McClure  to  Mr.  Madison,  Sec.  of  State,  December 
26, 1803,  MSS.  Dept.  of  State. 
«  Am.  State  Papers,  For.  Rel.  VI.  178-180. 
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on  the  2l8t  of  October  1803,  and  the  President'/)  approval  of  the  perRors 
appointed  as  commissioners  was  made  known  in  a  letter  from  Madison  %** 
Livingston  on  the  9th  of  the  following  month.  Meanwhile  Livingston  had 
been  complaining  of  the  delays  of  the  board,  and  urging  it  finally  to  de- 
cide the  claims  as  from  time  to  time  they  came  before  it.  He  had  informed 
the  French  Government  that  he  would  probably  begin  to  draw  in  Septem- 
ber, and  he  expressed  to  the  commissioners  his  surprise  that,  if  they 
doubted  their  power  to  act  until  the  ratification  of  the  treaty,  they  should 
have  accepted  the  places  which  they  held.*  The  commissioners  replied  that 
since  their  appointment  they  had  been  constantly  occnpied  in  collecting 
papers  to  aid  them  in  the  examination  of  the  claims;  and  they  declared 
that  they  would  execute  the  convention  finally  so  soon  as  it  became  the 
supreme  law  of  the  United  States,  with  the  sanction  of  the  competent 
anthoritiesof  that  government,  to  whom  alone  they  were  responsible.'  This 
dt'claration  disclosed  a  radical  dilference  of  opinion  between  the  commis- 
sioners and  the  American  minister  as  to  the  former's  powers,  not  only  be- 
fore, but  after  the  ratification  of  the  convention.  While  the  commission- 
ers maintained  that  they  were  to  be  guided  in  their  action  solely  by  their 
own  views  of  the  meaning  of  the  convention,  Livingston  thought  that 
thoy  should  act  in  cooperation  with  him,  and  defer  to  his  construction,  at 
any  rate  where  it  coincided  with  that  of  the  French  Government.  When 
Livingston  demanded  of  them  whether  they  would,  ^*in  every  case,  ad- 
here to  the  sense"  which  they  had  "put  upon  the  convention,  whatever 
may  be  the  decisions  of  the  French  Government  in  concurrence  with  the 
wish  expressed  by  the  President/'  they  replied:  "Our  answer  is  that  we 
will  adhere,  in  every  instance,  to  the  sense  which  we  have  put  upon  the 
convention,  except  where  the  changes  produced  by  the  French  Government, 
as  explained  above,  shall  alter  its  character  in  conjunction  with  the 
wishes  of  the  American  Administration,  conveyed  to  us  according  to  the 
principles  of  the  Federal  Constitution."  Oji  receiving  this  declaration, 
Livingston  declared  that  the  commissioners  "must  be  removed.""*  The 
commissioners,  however,  were  not  removed,  nor  would  it  be  just  to  say 
that  in  all  their  positions  they  were  wrong.  Their  differences  with  Liv- 
ingston were  sometimes  due  to  the  fact  that  the  latter,  for  the  purpose  of 
accomplishing  the  end  for  which  the  convention  was  designed,  was  willing 
to  go  further  than  the  commissioners  in  what  might  be  called  the  creative 
interpretation  of  it. 

Though  Livingston  took  to  himself  some  credit  for 

^"^^olInTOtioI^**^*     *^®  framing  of  the  convention,  saying  that  he  had 

drawn  it  "  with  particular  attention,"  it  was  in  reality 

hastily,  loosely,  and  inaccurately  constructed.     The  convention,  as  he 

drew  it,  did  not,  says  Livingston,  "exactly  meet  with  Mr.  Monroe's  ideas, 

to  whom  the  subject  was  new.    He  produced  some  modifications,  and  these 


^Mr.  Livingston  to  Messrs.  Mercer",  Barnet,  and  McClure,  October  25, 

1803.    (MSS.  Dept.  of  State.)    An  extract  from  this  letter  is  printed  in 

American  State  Papers,  For.  Rel.  VI.  177. 

2 Commissioners  to  Livingston,  October  29, 1803.    (MSS.  Dept.  of  State.) 

3 Livingston  to  Madison,  May  4,  1804,  Am.  State  Papers,  For.  Rel.  YI. 

198, 195, 194. 
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again,  which  have  fully  answered  our  parposeB,  were  struck  oat  by  Mr. 
Marhois's  wish  to  give  a  preference  to  debts  that  had  a  certain  degree  of 
priority  in  the  French  bureaus.  The  moment  was  critical ;  tbe  question 
of  peace  or  war  was  in  the  balance,  and  it  was  important  to  come  to  a 
oonclusion  before  either  scale  preponderated.  I  considered  tbe  convention 
a  trifle  compared  with  the  other  great  object. '^  ^  Livingston  was  justified 
in  taking  this  view  of  the  matter,  but  his  statement  shows  the  manner 
in  which  the  convention  was  pieced  together.  Hy  the  preamble  the 
object  of  the  convention  was  declared  to  be  to  secure  the  payment  of  the 
sums  due  by  France  to  citizens  of  the  United  States,  iu  compliance  ''with 
the  second  and  fifth  articles''  of  the  convention  of  September  30, 1800. 
This  declaration  was  on  its  face  misleading,  since  the  claims  mentioned 
in  the  second  article  of  the  convention  of  1800  were  first  postponed  and 
then  abandoned.  The  real  object  of  the  convention  was  correctly  ex- 
pressed by  Livingston  and  Monroe,  when,  in  first  transmitting  it  to  their 
government,  they  stated  that  they  had  obtained  not  exceeding  20,000,000 
francs  for  the  citizens  of  the  United  States  '*in  discharge  of  the  debts  due 
to  them  by  France,  under  the  convention  of  1800."'^  This  fact  was  repeat- 
edly stated  by  Livingston.*  There  was,  however,  some  ground  for  the 
assertion  of  Skipwith,  that  it  was  ''  a  convention  of  exceptions  to  tbe  one 
of  1800."* 

The  particulars  in  which  the  convention  of  1803  failed 
Omitted  Claims.      to  include  claims  embraced  in  that  of  1800  were : 

1.  The  convention  of  1800  provided  for  the  restitution 
of  vessels  and  property  taken  and  condemned  between  the  date  of  its  sig- 
nature and  the  date  of  its  ratification.  The  convention  of  1803  restricted 
claims  for  captures  to  cases  in  which  the  Council  of  Prizes  had  ordered 
restitution. 

2.  Among  the  cases  that  came  within  the  convention  of  1800  were  claims 
for  freight.  By  tbe  convention  of  1803  the  claims  were  confined  to  debts 
*' for  supplies,  for  embargoes,  and  prizes  made  at  sea;"  and,  as  has  been 
seen,  the  claims  for  captures  were  limited  to  those  in  which  restitution 
had  been  decreed.  In  the  French  text  the  equivalent  of  the  word  "sup- 
plies "  was  "/ottmi^are*."  Livingston  contended  that  under  these  terms 
claims  for  freight  were  admissible;  the  commissioners  took  the  opposite 
view.** 

3.  By  Article  V.  of  the  convention  of  1800  provision  was  made  for  the 
payment  of  ''debts  contracted  b^'  one  of  the  two  nations  with  individuals 
of  the  other."  By  the  convention  of  1803  it  was  provided  that  this  stipu- 
lation should  not  comprehend  any  claims  of  American  citizens  who  had 
established  houses  of  commerce  abroad  in  partnership  with  foreigners. 
^Fhis  provision  seemed  to  exclude  even  the  individual  claims  of  citizens  of 
the  United  States  who  had  entered  into  such  partnerships. 

^  Livingston  to  Madison,  May  3, 1804,  Am.  State  Papers,  For.  Bel.  VI.  196. 
^Am.  State  Papers,  May  13,  1803,  For.  Uel.  II.  559. 
3Am.  State  Papers,  For.  Rel.  VI.  186, 196. 
<Am..  State  Papers,  For.  Rel.  VI.  187. 
*  Id,  188, 190, 191. 
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MadiBon  instrnoted  Livingston  to  enter  into  an  ar- 
Rnles  of  Deeiaion.  rangement  >iith  France  for  the  adjustment  of  claims 
embraced  in  the  convention  of  1800,  but  excluded  by 
tbat  of  1803;  and,  if  this  could  not  be  done,  to  endeavor  to  concert  with 
the  French  Government  such  a  construction  of  the  latter  convention  as 
would  be  most  favorable  to  all  just  claims,  and  especially  to  those  for 
'^  freights,  indemnities,  property  put  in  requisition,  and  the  separate 
property  of  individuals"  who  had  established  houses  abroad  in  partner- 
ship with  foreigners.  The  French  Government  declined  to  enter  into  any 
new  arrangement.  It  concurred  with  Livingston,  however,  in  his  con- 
struction of  the  word  "supplies"  or  ^^foumitures."  "It  can  not  be  sup- 
posed," said  Marbois,  "  that  the  negotiators  wished  to  give  a  preference  to 
one  kind  of  claims,  to  the  prejudice  of  money  lent,  or  of  debts  due  for 
freight;  in  fine,  this  meaning  is  grammatical;  for  money  and  all  kinds  of 
means  of  service  are  furnished,  and  this  also  embraces  freight."  This 
reasoning  was  not  satisfactory  to  the  commissioners,  who  maintained  that 
the  word  **fourmture"  could  not  supply  the  place  of  the  word  **fref," 
though  they  held  that  it  might  apply  to  money  lent.'  The  principles  on 
which  the  commissioners  acted  were  stated  by  them  as  follows :  * 

"We  consider  the  claims  of  American  citizens  upon  the  French  Govern- 
ment under  the  convention  of  1800,  as  directed  to  be  settled  according  to 
the  regulations  and  principles  established  in  that  under  which  we  have 
been  appointed:  We  have  tnerefore  considered  it  our  duty  to  inquire: 

"1st.  Whether  the  Debt  was  due  in  its  origin  to  an  American  citizen. 

"2ndly.  Whether  it  existed  before  the  30th  of  September  1800. 

"3rdly.  Has  such  American  citizen  established  a  House  of  Commerce  in 
foreign  countries  in  partnership  with  Foreigners? 

"4thly.  Can  he  by  the  nature  of  his  Commerce  be  considered  as  domi- 
ciliated abroad  f 

"5thly.  Has  he  under  the  circumstances  of  his  case  a  right  to  the  pro- 
tection of  the  United  States? 

**6thly.  Was  the  merchandize,  or  other  property,  American  when  it 
passed  into  the  hands  of  the  French  Government  f 

"7thly.  Does  the  claim  arise  from  Supplies,  Embargoes  or  Captures 
made  at  sea;  excluding  from  the  word  Supplies, — Freight,  Indemnity  and 
Demurrage, — except  wnen  they  were  claimed  as  being  incidental  to  Em- 
bargoes? 

**8thly.  In  Prize  Cases  we  shall  examine  whether  order  of  restitution 
has  been  made  by  the  Council  of  Prizes?  Whether  the  insufficiency  of 
the  captors  is  shown  ? 

"9thly.  We  consider  it  correct  to  examine  the  cases  upon  the  '  Conjec- 
tural Note  *  before  any  other — to  decide  upon  them  according  to  their  re- 
spective dates,  when  the  state  of  the  papers  will  allow  us  to  preserve  this 
order. 

"lOthly.  We  consider  it  a  fair  construction  of  the  Convention  that  we 
have  no  authority  to  direct  any  Liquidation  after  the  20,000,000  of  Livres 
shall  be  covered ;  and  that  our  Duties  here  will  terminate  on  the  2lAt  of  Oc- 
tober next,  that  being  the  day,  according  to  our  information,  which  will 
complete  the  year  from  the  time  when  tue  ratification  was  exchanged  at 
Washington." 

Having  completed  their  examination  of  the  claims 

Formi  of  CertiiioAtds.  on  the  conjectural  note,  the  commissioners,  on  the  15th 

of  May  1804,  no  returns  having  been  made  by  the 

French  offices  of  any  final  liquidations  in  the  cases  already  certified,  pro- 

» Am.  State  Papers,  For  Rel.  VI.  190. 

s Commissioners  to  Livingston,  April  30, 1804,  MSS.  Dept.  of  State;  Am. 
State  Papers,  For.  Rel.  YI.  193. 
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ceeded  to  examine  claimB  not  on  the  note,  and  to  grant  conditional  certif- 
icates in  cases  found  to  be  within  the  convention,  the  condition  being 
that  ''the  amonnt  of  principal^ and  interest  found  due  on  those  claims 
heretofore  certified  for  liquidation  shall  not  exceed  the  sum  of  20  millions 
of  livres."  ^  Of  the  usual  forms  of  the  certificates  (1)  in  cases  on  the  con- 
jectural note,  and  (2)  in  cases  not  ou  that  note,  the  following  examples 
may  be  given : 

"  The  case  of  Messieurs  Dunlap  &  Irwin — Supplies,  &c. — originating  in 
the  6th  year  of  the  French  Republic,  and  marked  No.  121,  on  tlie  Conjec- 
tural Note ;  The  Board  having  fully  examined  the  Documents  &>  Papers 
regularly  certified  to  them  in  this  Case,  and  which  are  to  be  considered  as 
a  Part  of  this  Record,  &  considered  all  the  proots  produced  in  relation  to 
it,  and  having  ascertained  that  the  said  John  Dunlap  and  Thomas  Irwin 
were  citizens  of  the  United  States  when  this  claim  originated  against  the 
(^neh  Republic,  and  that  in  every  respect  it  has  the  necessary  qualifica- 
tions to  bring  it  within  the  description  of  claims  intended  to  be  provided 
for  by  the  convention  of  the  30th  of  April  1803,  between  France  and  the 
United  States,  are  of  opinion  that  the  said  claims  ought  to  be  admitted  to 
liquidation  by  the  proper  Department  of  the  French  Government  with 
Interest  from  the  period  when  the  accounts  and  vouchers  belonging  to  it 
were  presented  to  the  said  Government: — Therefore 

Ordered^  that  this  Board  do  certify  to  the  French  Bureau  established  for 
the  Liquidation  of  American  claims,  that  the  above  mentioned  claim  of 
John  Dunlap  &.  Thomas  Irwin,  so  far  as  the  same  is  made  for  supplies, 
ought  to  be  admitted  to  liquidation,  for  that  amount  only,  with  interest 
as  above  stated,  and  returned  to  this  Board  without  delay/' 

"The  Case  of  John  Townsend.    (Colonial  Bill.)    (Year  2,  of  the  F.  R. 
Supplem'y  List  No.  51.) 

"  In  pursuance  of  the  Rule  of  Proceeding  adopted  on  the  15th  of  the  pres- 
ent month  (vid:  page  164  of  this  Register)  the  Board  having  fully  exam- 
ined the  documents  and  vouchers  regularly  certified  to  them  in  this  case, 
(not  fonnd  on  the  ''Conjectural  Note,'')  and  which  are  to  be  considered  as 
a  part  of  this  Record,— and  having  duly  attended  to  all  the  proofs  pro- 
duced in  relation  to  it,  are  of  opinion,  that  the  said  claim  has  the  qualifi- 
oations  necessary  to  bring  it  within  the  description  of  claims  intended  to 
be  provided  for  by  the  Convention  of  the  30th  of  April,  1803,  between  the 
Unit^  States  and  France,  provided  the  amount  of  principal  and  interest 
found  due  on  those  already  certified  for  Liquidation  shall  not  exceed  20 
millions  of  livres ; — therefore 

Ordered,  That  this  Board  do  certify  to  the  French  Bureau  established 
for  the  Liquidation  of  American  claims,  that  the  above-mentioned  claim 
of  John  Townsend  ought  to  be  admitted  to  Liquidation  with  interest,  as 
stipulated  in  the  Convention  aforesaid,— ^rortdeir^  that  the  amonnt  of  prin- 
cipal and  interest  found  due  on  those  claims  heretofore  certified  for  liqui- 
dation shall  not  exceed  the  sum  of  20  millions  of  livre^:  this  liquidation  to 
stand  according  to  the  date  of  the  claims,  and  in  reference  to  the  respec- 
tive periods  at  which  other  claims,  not  found  on  the  Conjectural  Note, 
originated." 

The  form  of  a  certificate  of  disallowance  was  as  follows : 

"  The  Elie  Cabot— claiming  for  Cargo  and  Indemnity,  etc.  (Originating 
in  the  4th  year  of  the  French  Republic,  and  marked  No.  88  on  the 
''Conjectural  Note"): 

"  The  Board  having  fully  examined  the  documents  and  vouchers  regu- 
larly certified  to  them  in  this  Case  and  which  are  to  be  considered  as  a 
part  of  this  Record,  and  having  duly  attended  to  all  the  proofs  produced 
in  relation  to  it,  are  of  opinion  that  the  said  claim  is  excluded  from  the 
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Benefit  of  the  Convention  of  the  30th  of  April  1803  between  the  United 
States  and  France,  and  onght  not  to  be  certified  for  liquidation  to  the 
French  Bureau." 

On  the  5th  of  October  1804  the  commissioners  in- 
Right  of  Final  BeciBion.  formed  Livingston  that  they  had  directed  324  claims  to 
be  liquidated  and  had  rejected  142,  and  that  only  5  yet 
remained  to  be  decided.'  Few  prize  cases  had  been  brought  before  them; 
the  greater  part  of  such  cases  were  either  still  pending  before  the  Council 
of  Prizes,  or  else  were  in  the  course  of  judicial  pursuit  by  the  claimants 
for  the  purpose  of  ascertaining  the  situation  of  the  captors.^  But,  although 
the  business  of  the  board  was  thus  practically  completed,  the  French  offices 
continued  to  withhold  returns  of  final  liquidation;  and  early  in  October 
the  commissioners  learned  that  the  Council  of  Liquidation  asserted  the 
right  to  liquidate  claims  which  they  had  rejected,  and  to  reject  claims 
which  they  had  certified  for  liquidation. ^  This  position  was  assumed  in 
accordance  with  the  view,  in  which  Livingston  and  Marbois  concurred, 
that  under  Article  X.  of  the  convention  the  final  decision  of  claims  rested 
with  the  French  Governmont. '  The  commissioners  took  the  ground  that 
under  Article  VI.  of  the  convention  their  certificate  was  necessary  to 
enable  the  minister  of  the  United  States  to  draw  on  its  Treasury.  In  23 
cases  in  which  the  Council  of  Liquidation  assumed  to  liquidate  claims  which 
they  had  rejected,  the  commissioners  submitted  to  the  minister  of  the 
United  States  a  detailed  report,  showing  that  their  action  in  each  case  was 
based  on  the  fact  that  the  claim  was  excluded  by  one  or  more  of  the  prin- 
ciples adopted  by  the  board  for  the  government  of  its  decisions.'^  More- 
over, the  commissioners  were  informed  by  Skipwith  that  the  Council  of 
Liquidation,  besides  liquidating  rejected  claims,  refused  to  liquidate  45 
claims  certified  by  the  board  for  that  purpose.  ^ 

It  has  been  seen  that  by  the  eleventh  article  of  the 
Oomimuioners  Ad-  convention  it  was  provided  that  "  every  necessary  deci- 
sion '^  should  be  made  within  a  year  from  the  exchange 
of  the  ratifications,  and  that  ''no  reclamation  "  should  be  admitted  after- 
ward. The  ratifications  were  exchanged  on  the  2l8t  of  October  1803. 
On  October  21,  1804,  the  board  being  then  in  session,  Mercer  entered  on 
the  record  a  protest ''  against  keeping  the  register  open  after  the  present 
date  and  against  all  and  every  act  hereafter  performed  by  this  commission 
under  authority  of  the  aforesaid  convention.*'  ^  The  board,  however,  con- 
tinued in  session  from  day  to  day,  in  order  to  be  'Mn  readiness  to  make 
any  further  official  reports  which  the  proceedings  of  the  French  Council, 
of  Liquidation  might  render  necessary,"  till  the  24th  of  November.  On 
that  day  they  received  from  General  Armstrong,  who  had  just  succeeded 
Chancellor  Liviugston  as  minister  of  the  United  States,  a  letter  stating 
that  Livingston  and  Marbois  had  settled  the  construction  of  the  conven- 
tion as  to  the  character  of  the  voucher  required  to  enable  the  minister  of 


1  MSS.  Dept.  of  State. 

3  Commissioners  to  Livingston,  August  13, 1804,  MSS.  Dept.  of  State. 

3  Commissioners  to  Livingston,  October  12, 1804,  MSS.  Dept.  of  State. 

*  Am.  State  Papers,  Fr.  Rel.  VI.  187, 188, 189, 202, 203. 

(^MSS.  Kegister  of  the  Commissioners,  376,  et  seq. 
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the  United  States  to  draw  in  favor  of  claimants,  and  had  agreed  that  the 
mandat  of  the  French  Government  formed  snch  a  voncher,  thus  carrying 
ont  the  principle  that  the  final  decision  rested  with  that  government.' 
The  commissioners  thereupon  adopted  an  order  in  which,  after  stating 
that  they  had  learned  from  the  minister  of  the  United  States  that  their 
further  services  either  as  to  the  final  rejection  or  the  liquidation  of  claims 
were  "rendered  unnecessary,"  they  declared  that  they  would  continue 
their  services  only  so  long  as  might  be  necessary  for  making  up  their 
accounts  and  closing  their  office.  This  order  was  signed  by  all  the  com- 
missioners. On  Sunday^  November  25,  Maclure  entered  on  the  register  of 
the  board  a  declaration,  signed  by  himself  alone,  in  which  he  said  that, 
considering  the  statement  made  by  Armstrong  that  the  mandat  of  the 
French  Government  formed  a  sufficient  voucher  for  drawing  bills  *'  to  be 
the  opinion  and  wish  of  the  American  Executive,"  he  was  of  opinion  that 
the  functions  and  duties  of  the  board  were  at  an  end,  and  ^*  that  at  no 
period  were  their  operations  either  useful  or  necessary  for  the  accomplish- 
ment of  such  a  settlement,  no  mention  being  made  of  such  a  voucher  or 
mandat  in  the  convention  under  the  authority  of  which  this  board  was 
constituted."  Barnet  signed  a  separate  declaration,  merely  expressing 
''the  opinion  that  the  utility  of  this  board  is  now  at  an  end."  The  board 
then  adjourned  to  Monday,  November  26.  The  last  entry  in  the  register 
was  made  on  Saturday,  December  1, 1804.  It  states  that  the  board  had 
been  in  session,  agreeably  to  successive  adjournments,  every  day  during 
the  week,  for  the  purpose  of  closing  its  busiuess,  and  had  rendered  to  the 
American  minister  an  account  of  expenses;  that  it  had  ordered  a  list  of 
the  claims  decided  by  it  to  be  deposited  with  the  agent  of  the  United  States 
for  the  information  of  any  whom  it  might  concern,  the  time  not  permitting 
the  execution  of  the  fifth  article  of  the  rules,'^  and  that  it  had  also  ordered 
that  its  papers  be  sealed  up  and  placed  in  the  office  of  the  commercial 
a<;ent  of  the  United  States  at  Paris,  subject  only  to  the  order  of  the  Gov- 
ernment of  the  United  States. 
The  board  then  adjourned  $ine  die,'* 

The  claims  allowed  by  the  board  were  chiefly  for 
Bcsulu  of  CoBTciition.  embargoes  and  supplies.  Only  eight  claims  were  al- 
lowed in  prize  cases.  The  rejections  included  claims 
whose  owners  had  established  houses  of  commerce  in  connection  with 
foreigners,  claims  for  captures  made  after  September  30,  1800,  and 
claims  of  citizens  of  France,  or  of  persons  who  failed  to  establish  their 
citizenship  of  the  United  States.     Many  claims  on  account  of  captures 

*  Armstrong  to  the  commissioners,  October  23, 1804,  MSS.  Dept.  of  State. 

*  This  rule  provided:  '*In  every  case  where  the  claim  shall  be  rejected 
by  the  board,  a  copy  of  their  opinion  as  stated  upon  this  register  shall 
be  furnished  to  the  claimant,  his  attorney,  agent,  or  representative,  if  he 
is  in  Paris,  and  his  original  papers,  if  any,  in  the  possession  of  the  board 
remitted  to  him,  his  receipt  for  the  same  being  first  given  to  the  secretary 
to  be  by  him  filed  among  the  papers  of  this  office." 

3 The  formal  record  of  the  proceedings  of  the  commission  is  contained  in 
two  manuscript  volumes  in  the  Department  of  State,  one  of  which  is  enti- 
tled ^'American  Commission,  Paris,  1803:  Register  A;"  and  the  other, 
''American  Commission,  Paris,  1803:  Letter  Book,  No.  1." 
5627— VOL.  6 4 
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and  detentions  were  dismissed  because  tbey  had  not  been  brought  before 
the  Council  of  Prizes.'  Though  Livingston  supposed  when  the  conven- 
tion was  made  that  the  sum  of  20,000,000  francs,  or  $3,750,000,  would 
suffice  to  pay  all  admissible  claims,^  the  fact  proved  to  be  otherwise. 
The  final  disposition  of  the  claims  having  been  undertaken  by  the  French 
Government,  their  liquidation  and  payment  became  the  subject  of  a  vio- 
lent controversy,  in  which  charges  of  corruptiou  were  freely  made.'^  In 
1807  Maclure  published  the  journal  of  the  board  in  Philadelphia.  It 
makes  a  pamphlet  of  145  pages.  On  the  cover  it  is  addressed  "I'o  the 
people  of  the  United  States.''  Inside  the  cover  there  is  the  following 
inscription : 

"To  satisfy  rational  inquiry — prevent  misrepresentation  and  shew  how 
far  the  late  American  Commissioners  at  Paris  endeavored  to  execute  what 
they  considered  their  duties  under  the  convention  of  April  1803;  the  fol- 
lowing statement  of  their  transactions  is  respectfully  submitted  to  an 
enlightened  and  discriminating  Public  without  any  observations  or  dec- 
larations by 

A  Member  of  the  late  Board.'' ^ 

'  S.  Ex.  Doc.  87, 34  Cong.,  1  sess.,  contains  a  list  of  the  claims  allowed  and 
rejected  by  the  commissioners.  Their  register  was  exhibited  to  the  Sen- 
ate, or  to  a  committee  thereof,  in  the  custody  of  a  clerk  of  the  Department 
of  State,  but  was  not  printed. 

2  Am.  State  Papers,  For.  Rel.  VI.  175, 179, 183, 187, 199. 

3  Adams's  History  of  the  United  States,  II.  48-50. 

*  In  the  Department  of  State  there  is  a  pamphlet  entitled :  '*  Two  Letters 
from  F.  Skipwith,  esq.,  to  General  Armstrong,  with  the  General's  Answers 
and  Sundry  documents,  Printed  1806.  Department  of  State  of  the  United 
States."  See  Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Causten,  November  10, 
1834,  MS.  Dom.  Let.  XXVII.  106. 
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CHAPTER  B. 

FRENCH  INDEMNITY:   CONVENTION  WITH  FRANCE  OF  JULY  4, 

1831. 

The  respite  which  commerce  enjoyed  from  belligerent 
^°*»ll^^Id^^*""*  depredations  after  the  Peace  of  Amiens  was  destined  to 

be  of  brief  dnration,  and  the  renewal  of  the  straggle 
between  France  and  Great  Britain  was,  ere  long,  followed  by  measures 
which,  thongb  they  hold  in  the  history  of  belligerent  pretensions  an 
nuhappy  preeminence,  are  not  even  entitled  to  the  merit  of  originality. 
NaiH>leoB'a  continental  system,  which  was  based  on  the  idea  of  subjugat- 
ing England  by  destroying  her  commerce,  was,  as  has  been  pointed  out  in 
the  preceding  chapter,  prefigured  by  the  decrees  of  the  Directory  in  1796; 
and  the  British  orders  in  council  js^ere  but  the  consummation  of  the  claims 
previously  made  of  a  right  to  prevent  neutral  commerce  from  contributing 
to  the  support  of  the  enemy;' 

On  April  8, 1806,  the  British  Government,  in  rctalia- 
Brituh  BlMkftdea.     tion  for  a  decree  of  Prussia,  issued  on  the  occupation  of 

Hanover,  excluding  British  trade,  declared  the  mouths 
of  the  Ems,  Wraer,  Elbe,  and  Trave  to  be  iu  a  state  of  blockade.'    On  the 

'  In  July  1806  was  decided  the  famous  case  of  the  Essex.  In  the  case  of 
the  Poll^,  February  5,  1800,  (2  C.  Rob.  361)  it  was  held  that  the  landing  of 
cargo  and  payment  of  duty  in  the  United  States  constituted  a  sufficient 
intermption  of  the  continuity  of  a  voyage  to  enable  a  neutral  vessel,  in 
spite  of  the  rule  of  1756,  to  carry  a  cargo  from  the  colony  of  a  belligerent 
to  the  ports  of  the  parent  country,  and  vice  versa.  Under  this  decision 
the  American  carrying  trade  greatly  flourished.  In  1805  the  American 
vessel  Essex  went  to  Barcelona  and  took  on  board  a  cargo  of  Spanish  prod- 
uce for  Havana,  under  instructions,  however,  to  touch  at  Salem,  in  Mas- 
sachusetts, before  proceeding  to  her  ultimate  destination.  Having  been 
captured  by  a  British  cruiser,  she  was  condemned.  Sir  William  Scott,  who 
had  also  delivered  the  judgment  in  the  case  of  the  Polly,  holding  that  the 
*'mere  louching  at  any  port  without  importing  the  cargo  into  the  common 
stock  of  the  country,  will  not  alter  the  nature  of  the  voyage;''  that  the 
existence  of  an  ''original  intention"  to  send  the  vessel  on  was  sufficient 
to  make  the  voyage  continuous;  and  that  a  "continued  voyage  from  the 
colony  of  the  enemy  to  the  mother  country,  or  to  any  other  ports  but 
those  of  the  country  to  which  the  vessel  belongs,  will  subject  the  cargo  to 
confiscation."     (5  C.  Rob.  368.    Criticised  in  Madison's  Workn,  II.  336.) 

''Translations  and  Reprints  from  the  Original  Sources  of  European  His- 
tory, Vol.  II.  No.  2,  p.  17.  Un  March  28, 1806,  Count  Schulenberg  published 
a  decree  reciting  that,  in  a  treaty  conclude4  between  the  Kiug  of  Trussla 
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loth  of  May  a  similar  declaration  was  made  in  respect  of  tho  whole  coast 
of  the  continent^  from  the  river  Elbe  to  the  port  of  Brest,  inclusive.  In 
the  following  September  this  blockade  was  declared  to  be  discontinued  as 
to  the  coaat  from  the  Elbe  to  the  Ems  J 

In  the  mean  time  Napoleon  had  been  meditating  the 
The  Berlin  Decree,  adoption  of  further  measures  for  the  enforcement  of 
his  continental  system.  On  the  14th  of  October  18C6 
he  dispersed  the  Prussian  army  at  Jena,  and  on  the  27th  of  the  same  month 
entered  Berlin.  On  the  2l8t  of  November,  four  days  before  setting  out 
from  the  Prussian  capital  on  his  journey  to  Poland  and  Russia,  he  signed 
nt  tho  imperial  camp  the  famous  Berlin  Decree,  which  significantly  de- 
clared, that  its  provisions  would  '^ continue  to  be  looked  upon  as  embody- 
ing the  fundamental  principles  of  the  Empire''  until  England  should 
return  to  the  observance  of  the  law  of  nations  on  land  and  sea.  In  the 
preamble  to  the  decree  it  was  recited  that  England  did  not  recognize  the 
law  of  nations;  that  she  made  prisoners  of  war  of  noncombatants,  and 
confiscated  private  property;  that  she  declared  places  in  a  state  of  block- 
ade before  which  she  had  not  even  a  single  ship  of  war,  and  assumed  to 
extend  the  right  of  blockade  to  entire  coasts  and  the  whole  of  an  empire; 
that  the  object  of  these  measures  was  to  raise  the  commerce  and  industry 
of  England  upon  the  ruins  of  that  of  the  continent;  and  consequently 
that  whoever  dealt  on  the  continent  in  English  goods  rendered  himself  an 
accomplice  of  her  designs.  To  oppose  an  enemy  with  such  arms  as  he 
made  use  of  w^as  a  natural  right,  and  it  was  therefore  decreed: 

1.  That  the  Bi:itish  Isles  were  in  a  state  of  blockade. 

2.  That  all  commerce  and  all  correspondence  with  them  were  prohibited. 

3.  That  every  English  subject  found  in  the  countries  occupied  by  French 
troops,  or  by  those  of  her  allies,  should  be  made  a  prisoner  of  war. 

4.  That  all  property  or  merchandise  belonging  to  British  subjects  should 
be  regarded  as  lawful  prize. 

5.  That  all  trade  in  English  goods  was  forbidden,  and  that  all  merchan- 
dise belonging  to  England,  or  coming  from  her  factories  or  her  colonies, 
was  lawful  prize. 

6.  That  half  the  product  of  confiscation  under  the  preceding  articles 
should  go  to  indemnify  merchants  f  r  losses  suffered  by  the  capture  of 
their  merchant  vessels  by  English  cruisers. 

7.  That  no  vessel  coming  directly  from  England  or  l»om  the  English 
colonies,  or  which  should  have  been  there  since  the  publication  of  the 
decree,  should  be  received  in  any  port. 

8.  That  any  vessel  contravening  the  preceding  provision  by  a  false  dec- 
laration should  be  seized,  and  the  vessel  and  cargo  confiscated  i\a  if  they 
were  English  property. 

In  all  cases  arising  under  the  decree  in  the  empire,  or  in  the  countries 
occupied  by  tho  French  army,  jurisdiction  to  pronounce  final  judgment 

and  the  Emperor  of  the  French,  it  had  been  stipulated  "  that  the  ports  of 
the  North  Sea,  as  well  as  all  rivers  running  into  it,  shall  be  shut  against 
the  British  ships  and  trade,  in  the  same  manner  as  when  the  French  troops 
occupied  the  State  of  Hanover."  (Ann.  Reg.  1806  (159).)  On  April  1  a 
proclamation  was  issued  by  the  King  of  Prussia,  taking  definitive  posses- 
sion of  Hanover.  (Ann.  Reg.  1806  (160).) 
1  Am.  State  Papers,  For.  Rel.  III.  267. 
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was  Tested  in  the  Connoil  of  Prizes  at  Paris.  The  Coanoil  of  Prizes  at 
Milan  was  authorized  to  pronounce  final  judgment  in  cases  arising  "  within 
our  Kingdom  of  Italy."  It  was  also  ordered  that  the  decree  should  be 
*'  communicated  by  our  minister  of  foreign  affairs  to  the  King  of  Spain, 
of  Naples,  of  Holland,  and  of  Etruria,  and  to  our  other  allies  whose  sub- 
jects, like  ours,,  are  the  victims  of  the  unjust  and  barbarous  maritime  legis- 
lation of  England/'  And,  finally,  it  was  declared  that  '^our  ministers  of 
foreign  affairs,  of  war,  of  marine,  of  finance,  and  of  the  police,  and  our 
directors-general  of  the  ports  are  charged  with  the  execution  of  the  present 
decree  po  far  as  it  affects  them.'' 

When  Armstrong,  then  minister  of  the  United  States 
PldiMUon  o  •  j^^  Paris,  read  this  decree,  he  sought  from  Decr^s,  the 
minister  of  marine,  an  explanation  of  it.  Decr^s  an- 
swered that  he  considered  it  "  as  thus  far  conveying  no  modification  of  the 
regnlations  at  present  observed  in  France  with  regard  to  neutral  navigators, 
nor  consequently  of  the  convention  of  September  30,  1800,  with  the  United 
States  of  America;"  but  he  cautiously  added  that  it  would  be  proper  for 
Armstrong  to  communicate  with  the  minister  of  foreign  affairs,  Talleyrand, 
who  might  have  more  positive  information  on  the  subjects  Talleyrand 
was  then  absent.  Literally  and  indeed  naturally  construed,  the  decree 
directly  violated  the  twelfth,  thirteenth,  and  fourteenth  articles  of  the 
convention  of  1800,  which  respectively  guaranteed  freedom  of  trade  with 
the  enemy  iu  goods  not  contraband,  restricted  contraband  to  certain  enu- 
merated articles,  and  provided  that  free  ships  should  make  free  goods. 
For  a  period  of  nine  months  the  Government  of  the  United  States,  by 
being  kept  in  a  state  of  hopeful  uncertainty  as  to  the  effect  of  the  decree, 
was  led  to  appear  to  acquiesce  in  it.  On  the  assumption  that  only  the 
seventh  and  eighth  articles  of  the  decree,  respectively  prohibiting  the  en- 
trance of  vessels  coming  directly  from  English  ports,  and  denouncing 
coufiscation  in  such  case  for  the  use  of  false  papers,  would  be  enforced 
against  the  United  States,  Armstrong  as  late  as  July  7,  1807,  wrote  to 
Monroe  that  it  was  admitted  that  the  Berlin  decree  did  not  violate  the 
convention  of  1800.  He  also  stated  that  of  the  rule  respecting  entrance 
into  French  ports,  he  had  obtained  modifications,  so  that  (1)  vessels 
leaving  ports  of  the  United  States  before  the  decree  was  known  there 
were  not  subject  to  the  rule;  (2)  vessels  not  coming  directly  from  a 
British  to  a  French  port  were  not  subject  to  it;  (3)  the  cargoes  of  vessels 
coming  directly  from  a  British  port  to  a  French  port  were,  on  proof  that 
the  touching  of  the  ship  in  England  was  involuntary,  put  in  sequestra- 
tion till  His  Majesty  should  have  decided  on  the  sufficiency  of  the  proof 
oi  force  majeure,  the  vessel  meanwhile  being  free  to  go  away.  In  the 
following  September,  however,  the  imperial  purposes  were  partially  dis- 
closed, in  such  manner  as  to  harmonize  with  what  had  actually  been  taking 
place.  On  the  18th  of  September  1807,  Kegnier,  the  minister  of  justice, 
writing  to  the  imperial  attorney-general  for  the  Council  of  Prizes,  com- 
municated an  imperial  decision  of  the  4th  of  the  month  on  certain  ques- 
tions touching  the  Berlin  decree.  Might  vessels  of  war  by  virtue  of  the 
decree  seize,  on  board  of  neutral  vessels,  either  English  property  or  mer- 
chandise proceeding  from  manufacturers  in  English  territory  f    In  answer. 


^Adams's  History  of  the  United  States,  III.  390. 

Digitized  by  VjOOQU 


4450  INTERNATIONAL  ARBITEATIONS. 

it  was  said  that  His  Majesty  had  ''  intimated  that,  as  he  had  not  thought 
proper  to  express  any  exception  in  his  decree,  there  is  no  ground  for  making 
any  in  its  execution."  In  the  second  place  it  was  stated  that  His  Mt^esty 
had  ''postponed  a  decision  on  the  question,  whether  French  armed  vessels 
might  capture  neutral  vessels  bound  to  or  from  England,  even  when  they 
have  no  English  merchandise  on  board.''  ^  The  purport  of  this  decision, 
which  was  also  circulated  by  the  director-general  of  the  customs,  was  that 
every  neutral  vessel  coming  from  an  English  port,  with  a  cargo  of  English 
merchandise,  or  goods  of  English  orii^in,  might  be  lawfully  seized  by 
French  armed  vessels ;  and  in  this  sense  the  Council  of  Prizes  proceeded  at 
once  to  apply  It.' 

The  practical  value  of  the  ''modifications''  which 
The  Antwerp  Cases.  Armstrong  obtained  of  the  Berlin  decree  is  well  illus- 
trated in  what  were  known  as  the  Antwerp  cases. 
After  the  imperial  decision  of  the  4th  of  September,  several  American 
vessels  bound  to  Antwerp  were  sent  away.  Prior  to  that  time,  however, 
seven  American  vessels  which  had  been  compelled  to  touch  in  England, 
were  admitted;  and  in  accordance  with  the  modified  rule  their  cargoes 
were  sequestered,  the  vessels  themselves  being  permitted  to  depart.  On 
August  9,  1807,  Armstrong,  writing  to  Champagny,  said:  "I  learn  that  the 
cargoes  •  *  *  are  yet  under  sequestration,  and  that  considerable  loss 
as  well  by  diminution  of  price  in  the  articles,  as  by  accumulation  of  in- 
terests and  charges,  has  been  already  incurred."  ^  By  an  order  of  July  2, 
1808,  Bonaparte  ordered  that  the  cargoes  should  be  sold  and  the  proceeds 
placed  in  the  caisse  d^amartissemeni,  which  was  the  depository  of  trust 
funds  and  securities,  and  that  inquiry  should  be  made  as  to  whether  the 
vessels  were  not  British.  The  inquiry  having  elicited  the  clearest  proof 
that  the  vessels  and  cargoes  were  exclusively  owned  by  American  citi- 
zens, the  execution  of  the  order  of  sale  was  postponed.  But  in  1810  the 
last  of  the  cargoes  was  sold,  and  by  an  imperial  order  of  July  22, 1810,'* 
the  proceeds  were  taken  from  the  catBse  d^amortissement  and  turned  into 
the  public  treasury.  Thus  the  property  was  finally  devoted  to  imperial 
uses  without  trial  or  condemnation.'^ 

To  the  imperial  measures  the  British  Government 
Orders  in  Connoil.  quickly  responded.  On  January  7, 1807,  Lord  Howick, 
referring  to  the  Berlin  decree,  issued  an  order  in  coun- 
cil by  which  neutral  vessels  were  forbidden  to  trade  from  one  port  to 
another,  both  of  which  were  in  the  possession  or  control  of  France  or  her 
allies.^  On  the  11th  of  November  further  orders  were  issued.  These 
orders,  which  were  issued  on  the  advice  of  Spencer  Perceval  and  George 
Canning,  and  against  the  remonstrance  of  Lord  Batburst,  the  president  of 
the  board  of  trade,  prohibited  neutral  vessels  from  trading  with  the  ports 
of  France  and  her  aUies,  and  with  all  ports  in  Europe  from  which,  though 
they  were  not  at  war  with  His  Britannic  Majesty,  the  British  flag  was 

^Am.  State  Papers,  For.  Rel.  IIL  25, 244. 
« Am.  State  Papers,  For.  Rel.  III.  246. 

3  Am.  State  Papers,  For.  Rel.  III.  243. 

4  Adams's  Writings  of  Gallatin,  II.  209. 
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excluded,  unleos  such  vessels  should  clear  from  a  British  port  under  regula- 
tions to  be  prescribed  in  the  future.^  By  these  orders  the  ships  were 
required  to  import  their  cargoes  into  England,  subject  to  the  laws  regu- 
lating the  payment  of  customs,  and  thus  to  carry  on  their  commerce  by 
way  of  England. 

On  the  17th  of  December  1807,  Napoleon  issued  at 
Milan  Deeree.        Milan,  in  retaliation  for  the  British  orders  in  council  of 
the  11th  of  the  i)receding  November,  a  decree  by  which 
he  declared : 

1.  That  every  ship  that  had  submitted  to  be  searched  by  an  English 
ship,  or  had  consented  to  a  voyage  to  England,  or  had  paid  any  tax  to  the 
English  Government,  was  ipso  facto  denationalized,  and  was  to  be  deemed 
good  prize. 

2.  That  the  British  islands  were  in  a  state  of  blockade,  and  that  every 
ship  that  should  sail  from  or  be  destined  to  a  port  in  Great  Britain  or  the 
British  XM>68essions,  or  in  any  country  occupied  by  the  British  troops, 
should  be  good  prize.' 

To  the  remonstrance  of  the  United  States  the  French 
Aaswttr  to  Anenean    Government  replied  that,  as  the  result  of  the  orders  in 
JMnionstnuioOa 

council  of  November  11,  1807,  war  existed  in  fact  be- 
tween England  and  the  United  States,  and  that  the  Emperor  had  ordered 
that  the  American  vessels  which  might  have  been  brought  into  the  ports 
of  France  "should remain  sequestered  until  a  decision  may  be  had  thereon, 
according  to  the  disposition  which  shall  have  been  expressed  by  the  Gov- 
ernment of  the  United  States."'  On  February  17,  1808,  Armstrong  said  it 
would  appear,  from  a  communication  from  the  minister  of  marine,  that  the 
promise  of  forbearance  would  apply  only  to  vessels  sequestered  in  French 
ports,  and  not  to  such  as  had  been  captured  at  sea ;  and  on  the  22d  of  Feb- 
ruary he  reported  that  two  of  the  sequestered  ships  and  their  cargoes  had 
been  confiscated  by  a  special  decision  of  the  Emperor.^  On  the  18th  of 
July  he  reported  a  demand  which  he  had  made  for  an  avowal  or  disavowal 
of  the  destruction  of  four  American  ships  and  their  cargoes  on  the  high 
seas  by  Admiral  Baudin.*^ 

On  the  17th  of  March  1808  President  Jefierson  coni- 
Embarco  of  1807.  muuicated  to  Congress  an  unofficial  copy  of  the  Milan 
decree,  with  the  comment  that  the  various  decrees  and 
orders  in  council  wanted  "little  of  amounting  to  a  declaration  that  every 
neutral  vessel  found  on  the  high  seas,  whatsoever  be  her  cargo,  and 
whatsoever  foreign  port  be  that  of  her  departure  or  destination,  shall  be 
deemed  lawful  prize;''  and  that  they  proved  "more  and  more  the  expe- 
diency of  retaining  our  vessels,  our  seamen,  and  property  within  our  own 
harbors,  until  the  dangers  to  which  they  are  exposed  can  be  removed  or 
lessened."**    This  passage  referred  to  the  act  of  Congress  of  December  22, 


^Am.  State  Papers,  For.  Rel.  III.  269-270;  Walpole's  Life  of  Spenctr 
Perceval,  II.  227. 
«  Am.  State  Papers,  For.  Rel.  III.  290. 
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1807,  by  which  an  embargo  was  laid  on  vessels  in  the  ports  of  the  United 
States,  To  the  immediate  operation  of  this  measure  an  exception  was 
made  in  favor  of  foreign  vessels,  which  were  allowed  to  depart  either 
loaded  or  in  ballast,  on  receiving  notice  of  the  act.^ 

When  this  act  took  effect  many  American  vessels 
The  Bayonne  Decree,   were  in  foreign seas,  and  it  was  notorions  that  they  sab- 

sequently  remained  abroad  in  order  to  escape  the  opera- 
tion of  the  embargo.  Nevertheless,  Napoleon,  exhaustless  in  resource, 
saw  in  the  act  a  new  opportunity.  Up  to  this  time  the  measures  of  the 
belligerents  had  applied  equally  to  all  neutral  vessels.  Napoleon  now 
struck  a  blow  at  American  commerce  alone.  By  an  edict  of  April  17, 1808, 
commonly  known  as  the  Bayonne  Decree,  he  ordered  the  seizure  of  all 
American  vessels  which  should  enter  the  ports  of  France,  Italy,  or  the 
Hanse  Towns.'^  This  measure  he  justified  on  the  ingenious  pretense  that, 
since  the  laying  of  the  embargo  in  the  United  States,  no  American  vessel 
could  navigate  the  seas  without  violating  the  laws  of  its  own  country, 
and  thus  furnishing  a  presumption  that  it  was  doing  so  on  British  account 
or  in  British  connection. -'' 

By  an  act  of  Congress  of  March  1, 1809,^  the  embargo 
**°J?*^?^   **  **    was  repealed,  and  a  policy  of  non intercourse  as  to 

Great  Britain  and  France  was  substituted  for  it.  By 
this  act  public  ships  of  those  countries  were  forbidden  to  enter  the  ports  of 
the  United  States;  and  their  merchant  vessels  were  forbidden  to  enter,  on 
penalty  of  forfeiture,  after  the  20th  of  the  following  May.  From  and  after 
the  same  date  the  importation  of  merchandiso  from  British  and  French 
ports  was  forbidden.  The  President  was  authorized  by  proclamation  to 
suspend  these  prohibitions  in  respect  of  either  nation  in  case  it  should 
revoke  or  modify  its  orders  or  decrees  so  that  they  should  cease  to  violate 
the  neutral  commerce  of  the  United  States.  This  act  was  to  remain  in 
force  only  to  the  end  of  tlie  next  session  of  Congress.  It  was  continued  in 
force  by  the  act  of  June  28,  1809. "^ 

The  act  of  March  1, 1809,  was  communicated  by  Arm- 
R«pri*^^on  American  ^^^^^^  ^  ^j^^  French  Government  on  the  29th  of  the 

next  April.**  It  provoked  no  remonstrance.  On  the 
contrary,  moved  partly  by  the  fact  that  the  imperial  decrees  were  not  ope- 
rating to  the  advantage  of  France,  partly  by  Erskiue's  arrangement  for 
the  suspension  of  the  orders  in  council,  and  partly  by  the  new  British 
orders  of  April  26,  1809,  by  which  a  blockade  of  ports  and  places  under  the 
Govel*nment  of  France  was  substituted  for  the  orders  of  November  11, 
1807,  Napoleon  at  one  time  contemplated  an  arrangement  with  the  United 


'  2  Stats,  at  L.  4.51,  452.  This  act  was  sui>pleraented  by  acts  of  January 
9.  1808,  2  Stats,  at  L.  453;  March  12, 1808, 2  Stats,  at  L.  473;  April  25, 1808, 
2  Stats,  at  L.  499;  January  9,  1809,  2  Stats,  at  L.  506. 

8  Adams's  History  of  the  United  Statt^s,  IV.  303. 

3  Am.  State  Papers,  For.  Eel.  III.  291. 

^2Stats.  atL.  528. 

»2Stats.  atL.  550. 

« Am.  State  Papers,  For.  Rel.  III.  324. 
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States  nnder  which  the  Milan  decree  should  be  repealed.'  The  refasal  of 
the  British  GoverDment  to  carry  oat  Erskine's  arrangemeot,  and  the  vic- 
tory over  the  Anstrians  at  Wagram  in  July  1809,  led  Napoleon  to  recnr  to 
his  previoas  policy  with  increased  determination.''^  The  repeal  by  Great 
Britain  of  her  orders  in  council,  or  else  forcible  resistance  to  tbem  by  the 
United  States,  was  adhered  to  as  the  price  of  relief  from  the  French 
decrees.^  Nor  did  the  Emperor  stop  here.  Orders  were  secretly  given 
toward  the  close  of  1809  for  the  seizare  of  American  vessels,  and  many 
vessels  and  their  cargoes  were  seized  and  sequestered.  On  February  14, 
1810,  the  Duke  of  Cadore  wrote  to  Armstrong  that,  as  France  was  joined 
with  England  in  the  exclusion  from  the  ports  of  the  United  States  since 
May  1809,  His  Majesty  had  ordered  reprisals  on  American  vessels  in  France 
and  in  the  countries  under  his  influence.  *^  In  the  ports  of  Holland,  of 
Spain,  of  Italy,  and  of  Naples,"  said  the  Duke,  ''American  vessels  have  been 
seized,  because  the  Americans  have  seized  French  vessels.''^  On  March 
10  he  informed  Armstrong  that  the  Emperor  had  decided  to  sell  the  Ameri- 
can property  seized  in  Spain,  the  proceeds  to  remain  in  deposit.^ 

Not  only  the  American  property  seized  in  Spain,  but 

BwBbouillet  Deere».  also  that  seized  in  otlier  places,  was  soon  disposed  of 
by  a  comprehensive  edict.  On  March  23, 1810,  Napoleon 
issued  at  Rambouillet  a  new  decree,  ostensibly  in  retaliation  for  the  non- 
intercourse  act  of  March  1,  1809,  by  which  he  ordered  that  all  American 
vessels  which,  counting  from  May  20,  1809,  the  day  when  the  act  took 
effect  as  to  British  and  French  merchant  vessels,  had  entered  or  should 
enter  any  port  in  France  or  her  colonies,  or  in  any  country  occupied  by 
the  French  arms,  should  be  seized,  and  the  proceeds  of  the  sales  paid 
into  the  caisse  (Tamoriissement,^ 

This  decree,  which  was  not  published  till  May  1810,  operated  retroac- 
tively both  for  the  purpose  of  authorizing  seizures  and  of  confirming  those 
that  had  already  been  made. 

On  March  16,  1810,  Louis  Napoleon,  as  King  of  Holland,  was  forced  to 
sign  a  convention  to  hold  at  the  disposal  of  the  Emperor  the  American 
vessels  and  cargoes  seized  in  that  kingdom.  The  business  went  through 
the  usual  course.  By  a  secret  decree  of  July  22,  1810,  the  proceeds  of  the 
American  property  seized  in  Spain  and  Holland,  as  well  as  that  previously 
seized  at  Antwerp,  were  directed  to  be  turned  into  the  public  treasury." 

The  loss  to  Americans  in  consequence  of  the  Rambouillet  decree  has 
been  estimated  to  have  been  not  less  than  $10,000,000.<> 

» Adams's  History  of  the  United  States,  V.  63,  138. 

'Adams's  History  of  the  United  States,  V.  143. 

»Am.  State  Papers,  For.  Rel.  III.  325-326. 

-•Am.  State  Papers,  For.  Rel.  III.  380. 

*Am.  State  Papers,  For.  Rel.  III.  381. '  In  Am.  State  Papers,  For.  Rel. 
III.  334,  there  is  a  list  of  48  American  vessels  condemned  by  the  Council 
of  Prizes  from  December  18,  1806,  to  May  26,  1809. 

**Am.  State  Papers,  For.  Rel.  III.  384.  See,  generally,  Adams's  History 
of  the  United  States,  V.  chs.  XI.  XII. 

^Adams's  Writings  of  Gallatin,  II.  209.  See  as  to  an  imperial  order  of 
April  11,  1810,  Am.  State  Papers,  For.  Rel.  III.  383. 

» Adams's  History  of  the  United  States,  V.  242, 243. 


Digitized  by 


Googl( 


4454        INTERNATIONAL  ABBITRATIONS. 

.  On  May  1,  1810,  the  nonintercourse  act  of  March  1, 

'^^ooitfte  AcT  ''  ^^^f  being  about  to  expirci  Congress  replaced  it  with 
a  new  act  by  which  it  was  provided  that  iu  case  either 
Great  Britain  or  France  shouldi  before  the  3d  of  the  ensuing  March,  so 
revoke  or  modify  her  edicts  that  they  should  cease  to  violate  the  neutral 
commerce  of  the  United  States,  the  provisions  of  the  nonintercourse  act 
should,  three  mouths  after  such  revocation  or  modification,  be  revived  as 
to  the  nation  refusing  to  revoke  or  modify  its  decrees.  It  was  left  to  the 
I'resident  to  determine  by  proclamation  whether  the  revocation  or  modifi- 
cation required  by  the  act  had  been  made.^ 

On  August  5,  1810,  the  Duke  of  Cadore,  writing  to 
C«dore*t  ^^^^^^  ^«-  Armstrong  and  referring  to  the  act  of  Congress  of  May 
1,  1810,  declared  that  after  the  1st  of  November  the 
Berlin  and  Milan  decrees  would  cease  to  have  effect,  it  being  understood 
that  the  English  should  revoke  their  orders  in  council,  or  that  the  United 
States  should,  conformably  to  the  act  in  question,  cause  their  rights  to  be 
respected  by  the  English.^ 

This  communication  was  construed  by  Armstrong  to 
FanoMd  Rerooation  of  ^^^g^^  ^^^^^  ^^^  Berlin  and  Milan  decrees  would  cease 

FmUUk  DOOTMSt 

to  operate  on  the  1st  of  November  on  one  of  two  con- 
ditions, namely,  either  that  Great  Britain  should  repeal  her  orders  in  coun- 
cil so  far  as  they  affected  the  commerce  of  the  Unit€»d  States,  or  that  the 
United  States  should  revive  toward  her  certain  sections  of  the  noninter- 
course act  conformably  to  the  act  of  May  1.  Such  was  Armstrong's  state- 
ment to  Pinkney  on  September  29,  1810.  On  the  12th  of  that  mouth, 
however,  the  Due  de  Cadore,  in  answer  to  certain  inquiries,  had  told 
Armstrong  that  the  Rambouillet  decree  was  repealed  as  soon  as  they  heard 
of  the  repeal  of  the  act  of  nonintercourse  against  France,  and  that  Ameri- 
can vessels  laden  with  American  produce  would  be  received  in  the  ports  of 
France,  '^provided  they  had  not  suffered  their  flag  to  lose  its  national 
character  by  submitting  to  the  acts  of  the  British  council/'  He  further 
said  that  the  Emperor  had  "given  licenses  to  American  vessels.'' ^ 

On  November  2,  1810,  President  Madison,  on  the 
^""o^tBribUr*^   strength  of  the  Duke  of  Cadore's  note  of  August  5, 

issued  a  proclamation  relieving  French  commerce  from 
the  restrictions  of  the  nonintercourse  act,  and  on  the  same  day  a  circular 
was  sent  to  the  collectors  of  customs  informing  them  of  the  fact  and  in- 
instructing  them  from  and  after  the  2d  of  February  1811  to  carry  into 
effect  the  provisions  of  the  nonintercourse  act  by  prohibiting  the  entrance 
of  British  vessels  and  produce  into  the  United  States,  unless  they  should 
by  that  day  be  informed  of  the  revocation  of  the  orders  in  council  so  fiir 
as  they  violated  the  rights  of  the  United  States.'*  The  Duke  of  Massa, 
minister  of  justice,  on  December  25,  1810,  addressed  to  the  president  of 
the  Council  of  Prizes  a  letter  to  the  effect  that,  in  view  of  this  action  on 
the  part  of  the  United  States,  the  Emperor  had  directed  that  captures  of 
American  vessels  since  November  1  should  not  be  Judged  by  the  Berlin 


1 2  Stats,  at  L.  605. 

8Am.  State  Papers,  For.  Rel.  III.  387. 

3  Id.  388-389. 

nd.392. 
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and  Milan  decrees,  bat  should  ''remain  anspended/'  and  that  the  vessela 
and  cargoes  should  remain ''  in  a  state  of  sequestration ''  till  the  2d  of  Feb- 
ruary, when,  the  United  States  ''having  fulfilled  the  engagement  to  cause 
their  rights  to  be  respected/'  they  should  be  restored.  A  similar  letter 
was  written  by  the  Duke  of  Gaete,  minister  of  finance,  to  the  director- 
general  of  the  customs.^ 

When  the  various  statements  of  the  French  Govem- 
An  Errontons  Aasamp-  m^^jj  j^  f^  ^^^  revocation  of  the  imperial  decrees  are 
carefully  compared,  it  is  difficult  to  escape  the  conclu- 
sion that  the  Government  of  the  United  States,  in  acting  on  the  assumption 
that  the  decrees  were  actually  revoked,  was  influenced  by  the  hope  that  by 
giving  those  statements  a  favorable  construction  it  might  ultimately  escape 
the  necessity  of  giving  them  any  other.  They  nowhere  declared  that  the 
decrees  were  revoked,  but  clearly  indicated  the  contrary.  Ten  years  later 
Albert  Gallatin,  while  minister  to  France,  discovered  a  secret  decree,  dated 
at  Trianon  the  5th  of  August  1810,  the  very  day  on  which  the  Duke  of 
Cadore's  letter  to  Armstrong  in  regard  to  the  repeal  of  the  Berlin  and 
Milan  decrees  was  written,  reciting  that  the  United  States  had,  by  an  act 
of  March  1,  1809,  ordered  that  from  and  after  the  20th  of  May  following, 
French  vessels  and  merchandise  entering  their  ports  should  be  confiscated. 
This  decree  declared : 

1.  That  moneys  previously  derived  from  the  sale  of  American  merchan- 
dise, and  which  had  been  deposited  in  the  eaisse  d^amortisaementf  should  be 
transferred  to  the  public  treasury. 

2.  That  American  merchandise  which  had  been  sequestered  should  be 
sold,  and  the  proceeds  turned  into  the  public  treasury. 

3.  That  American  vessels  whose  fate  had  not  been  determined  should 
likewise  be  sold,  and  the  proceeds  paid  into  the  public  treasury. 

4.  That  this  provision  should  be  carried  out  in  respect  of  all  American 
vessels  entered  and  sequestered  in  French  ports  since  March  (probably 
May)  20, 1809,  and  up  to  May  1,  1810,  the  date  of  the  act  by  which  the 
United  States  revoked  that  of  March  1,  1809. 

5.  That  up  to  November  1, 1810,  when  the  Berlin  and  Milan  decrees  were 
to  be  revoked  on  the  conditions  stated  to  the  minister  of  the  United 
States,  American  ships  might  enter  French  ports;  but  that  they  should 
not  be  permitted  to  discharge  their  cargoes  unless  they  had  obtained  a 
license  to  do  so,  based  on  the  fact  that  they  had  neither  been  denational- 
ized by  submission  to  the  British  orders  in  council  nor  contravened  the 
Berlin  and  Milan  decrees.' 

Gallatin  was  a  man  of  singular  evenness  of  temper,  but  his  expressions 
in  regard  to  this  decree  betray  the  strength  of  the  feelings  which  its  dis- 
covery excited.  "It  is  not,"  he  said,  "a  condemnation  either  in  form  or 
in  substance;  but  it  certainly  announces  the  intention  to  condemn.  It 
bears  date  on  the  very  day  on  which  it  was  officially  communicated  to  our 
minister  that  the  Berlin  and  Milan  decrees  would  be  revoked  on  the  Ist 
day  of  the  ensuing  November,  and  no  one  can  suppose  that  if  it  had  beeu 


'  Am.  State  Papers,  For.  Rel.  III.  393. 

^This  secret  decree  of  August  5,  1810,  is  not  to  be  confounded  with  the 
Trianon  decree  of  August  10,  1810,  hereafter  referred  to,  imposing  certain 
duties  on  merchandise. 
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communicated  or  published  at  the  same  time  the  United  States  would, 
with  respect  to  the  promised  revocation  of  the  Berlin  and  Milan  decrees, 
have  taken  that  ground  which  ultimately  led  to  war  with  Great  Britain. 
It  is  indeed  unnecessary  to  comment  on  such  a  glaring  act  of  combined 
injustice,  bad  faith,  and  meanness  as  to  the  enactment  and  concealment  of 
that  decree  exhibits/'  ^  Gallatin  was  Secretary  of  the  Treasury  under 
Madison,  and  in  commenting  on  the  secret  Trianon  decree  it  may  be  sur- 
mised that  he  recalled  the  harassing  doubts  of  that  time,  when  the  admin- 
istration, though  acting  on  the  assumption  that  the  Berlin  and  Milan 
decrees  had  been  revoked,  could  show  no  authentic  proof  of  it.  Even 
after  the  United  States  declared  war  against  England  no  order  was  given 
to  carry  the  revocation  into  effect,^  though  in  May  1812  the  Duke  of  Bas- 
sano  had  exhibited  to  Joel  Barlow,  then  minister  of  the  United  States  at 
Paris,  a  pretended  decree  of  April  28,  1811,  by  which  it  was  declared  that 
the  prior  decrees  had  not  been  enforced  as  to  American  vessels  since  Novem- 
ber 1,  1810. 

On  the  15th  of  April  1816,  Monroe,  as  Secretary  of 
Oaiutin't  Ne^tutioiu.  State,  instructed  Gallatin,  who  had  then  been  appointed 
envoy  extraordinary  and  minister  plenipotentiary  to 
France,  to  renew  the  subject  of  the  spoliation  claims,  which  had  for  some 
time  been  suspended.  The  manngement  of  the  negotiation  was  committed 
to  Gallatin's  discretion.  On  the  9th  of  November  he  addressed  to  the  Due 
de  Richelieu,  then  minister  of  foreign  affairs,  a  note  in  which  he  presented 
the  claims  with  that  clearness  and  precision  with  which  he  illuminated 
every  subject  which  he  undertook  to  discuss.  He  divided  the  claims  into 
five  classes :  1.  Condemnations  pronounced  in  violation  of  the  provisions 
of  the  convention  of  September  30,  1800,  down  to  July  31,  1809,  when  the 
convention  expired.  2.  The  various  condemnations,  or  rather  confisca- 
tions, made  under  what  were  called  "imperial  decisions,"  by  which  were 
included,  not  the  cases  iu  which  an  appeal  was  taken  from  the  Council  of 
Prizes  to  the  Council  of  State,  but  cases  iu  which  the  order  of  condemnation 
proceeded  from  the  latter,  or  from  Napoleon  himself,  without  a  previous 
regular  trial  or  a  condemnation  by  the  Council  of  Prizes.  3.  Condem- 
nations by  the  Council  of  Prizes  itself  without  observing  the  forms  of 
law.  4.  Condemnations  by  the  retrospective  operation  of  various  decrees. 
5.  Condemnations  under  the  Berlin  and  Milan  decrcs,  after  as  well  as 
before  their  pretended  revocation  on  November  1,  1810.'*  6.  Condemna- 
tions of  vessels  captured  after  November  1,  1810,  on  various  pretenses,  not 
covered  by  the  general  decrees. 

For  the  purpose  of  adjusting  these  claims,  Gallatin  proposed  that.the  Gov- 
ernment of  France  should  engage  to  make  compensation  to  the  citizens  of 

» Adams's  Writings  of  Gallatin,  II.  196. 

« Adams's  History  of  the  United  States,  VI.  255-256. 

3 Referring  to  a  list  of  48  vessels  and  cargoes  seized  prior  to  that  day, 
Gallatin  stated  that  28  were  condemned  by  the  Council  of  Prizes,  18  before 
and  10  after  April  28,  1811;  and  20  by  imperial  decisions,  11  before  and  9 
after  the  same  date.  Yet,  by  the  pretended  decree  of  April  28, 1811,  it  was 
declared  that  from  and  after  November  1,  1810,  the  Berlin  and  Milan  de- 
crees were  considered  as  if  they  had  not  existed  {oomme  non  avenus)  in 
respect  of  American  vessels. 
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the  United  States :  1.  For  all  veasels  and  cargoes  capture<ly  seized  or  seqaes- 
tered,  which  had  not  been  definitively  coDdemned  by  the  Council  of 
Prizes,  and  the  proceeds  of  which  were  placed  either  in  the  public  treiis- 
nry,  in  the  cmsse  eTamortissement,  or  in  any  other  public  chest;  and  also  for 
all  vesseto  and  cargoes  destroyed  at  sea,  and  likewise  not  condemned  by 
the  Council  of  Prizes.  2.  For  the  losses  sustained  by  reason  of  such  other 
irregular  or  unlawful  seizures,  captures,  or  condemnations  as  should  be 
decreed  by  a  joint  commission  to  have  been  made  contrary  to  public  law 
aod  justice,  or  in  contravention  of  treaties.  He  proposed  that  the  joint 
commission  (or  commissions)  should  have  power  ( 1)  to  liquidate  the  amount 
due  for  property  either  destroyed  at  sea  or  sequestered  and  not  definitively 
condemned,  and  (2)  to  decide  in  what  other  cases  France  was  justly  bound 
to  make  compensation,  and  also  to  what  amount.  ^ 

On  the  20th  of  January  1817  Gallatin,  having  received  no  answer  to 
his  note,  had  an  interview  with  the  Due  de  Richelieu.  The  Duke  stated 
that  he  could  not  go  beyond  indemnity  for  vessels  burnt  at  sea,  and  for 
those  the  proceeds  of  which  had  been  merely  sequestered.  He  offered  to 
make'such  a  proposal  in  writing;  but  he  subsequently  decided  not  to  do 
BO,  on  the  ground  that,  although  a  large  part  of  the  claims  of  European 
powers  for  Bonaparte's  acts  had  been  abandoned,  the  remainder,  which 
France  had  agreed  to  settle,  were  so  enormous  in  amount  as  to  render  the 
government  unable  to  contract  a  new  obligation.^  He  gave  an  assurance, 
however,  that  the  postponement  of  the  American  claims  was  not  to  be 
understood  as  a  rejection  of  tbem,  and  that  it  wan  the  government's  inten- 
tion to  discharge  the  jnst  demands  of  the  United  States  so  soon  as  it 
should  be  extricated  from  its  present  embarrassments. 

Under   these    circumstances,    when    Gallatin    left 
FrtBoh  Goaater-      France  in  1823  the  claims  remained  unsettled.     His 
*^""**  successor,  James  Brown,  was  equally  unsuccessful. 

But,  besides  presentiug  grounds  for  delay,  France  also  put  forward  cer- 
tain counterclaims,  the  adjustment  of  which  she  refused  to  separate  from 
that  of  the  claims  of  the  United  States.  Apart  from  the  alleged  unlawful 
seizure  and  destruction  of  oertain  French  vessels  and  other  property,  the 
principal  counterclaims  were  those  that  related  to  the  eighth  article  of 
the  treaty  of  cession  of  Louisiana  and  to  the  supplies  furnished  by  Caron 
de  Beaumarohais  during  the  American  Revolution.^ 

By  the  seventh  article  of  the  Louisiana  treaty,  the 
LmiicuiiA  TrttAtT  ratifications  of  which  were  exchanged  at  Washington 
October  21,  1803,  it  was  provided  that  for  a  period  of 
twelve  years,  beginning  three  months  after  notice  of  the  exchange  was 
given  at  Paris,  the  ships  of  France  and  Spain  should  be  entitled  to  certain 
exclusive  privileges  in  the  ports  of  the  ceded  territory.  By  Article  VIII. 
it  was  stipulated  that  "in  future  and  forever  after  the  expiration  of  the 
twelve  years  the  ships  of  France  shall  be  treated  upon  the  footing  of 
the  most  favored  nation  in  the  ports  above  mentioned.*'  On  the  15th  of 
December  1817  M.  Hyde  de  Neuville,  the  French  minister  at  Washington, 
complained  that  French  vessels  were  not  treated  in  the  ports  of  Lonisiana 


» Am.  State  Papers,  For.  Kel.  V.  284-287. 
« Id.  288. 
'Id.  674. 
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on  the  footing  of  the  most  favored  nation.  The  ground  of  this  complaint 
was  the  fact  that  British  and  certain  other  foreign  vessels,  under  reciprocal 
agreements  between  their  governments  and  the  Government  of  the  United 
States,  enjoyed  in  the  ports  of  the  United  States,  including  of  course  those 
in  Louisiana,  certain  exemptions  from  duty  to  which  vessels  of  France 
and  of  other  nations  with  which  there  was  no  such  arrangement  were  not 
admitted.  Under  the  eighth  article  France  demanded  for  her  vessels  in 
the  ports  of  Louisiana  the  rate  of  duty  conceded  to  the  most  favored 
nation.  The  United  States  replied  that  neither  British  nor  other  foreign 
vessels  enjoyed  in  Louisiana  ports  any  gratuitous  advantage;  that  the 
article  in  question  did  not  contemplate  the  concession  to  France  as  a  mere 
gift  of  what  was  accorded  to  other  nations  for  a  full  equivalent;  that 
France  might  obtain,  not  only  in  the  ports  of  Louisiana,  but  in  all  other 
ports  of  the  United  States,  the  same  advantage  as  was  enjoyed  by  other 
vessels  on  the  same  condirion,  namely,  reciprocity;  and  that  a  more  exten- 
sive constniction  of  the  article  would  violate  that  clause  of  the  Constitu- 
tion which  requires  all  duties,  imposts,  and  excises  to  be  uniform  through- 
out the  United  States.^ 

In  the  early  stages  of  the  American  Revolution  Beaa- 
Claim  of  Beaomarduus.  marchais,  who  possessed  capacity  for  intrigue  and  ad- 
venture as  well  as  for  the  drama,  undertook  to  supply 
the  United  States  with  arms  and  munitions  of  war,  under  the  fictitious 
commercial  title  of  Roderique  Hortalez  &  Co.  A  question  subsequently 
arose  as  to  how  far  he  was  entitled  to  payment  for  these  supplies,  it  being 
alleged  that  he  obtained  some  of  them  with  money  which  was  advanced 
to  him  by  the  French  Government  as  a  gift  to  the  United  States;  and, 
while  a  partial  settlement  was  made  with  liiiu  in  1779,  a  large  part  of  his 
accounts  remained  at  the  close  of  the  Revolution  unadjusted.  They  after- 
ward formed  the  subject  of  many  executive  and  legislative  reports,  be- 
sides reappearing  at  intervals  in  the  records  of  diplomacy .« 

In  1829  the  negotiations  in  regard  to  the  spoliation 
IiiBtraotiona  of  claims  passed  into  the  hands  of  William  C.  Rives,  then 
!▼••■  appointed  minister  to  France,  a  man  of  strong  natural 

powers  and  cultivated  intelligence,  who,  by  reason  of  the  clearness  of  his 
comprehension,  the  breadth  of  his  views,  and  the  elevation  of  his  motives, 
as  uniformly  exhibited  during  a  long  career  in  the  public  service,  is  enti- 
tled to  a  high  rank  among  American  statesmen.  His  instructions  on  the 
subject  of  claims  were  signed  by  Mr.  Van  Buren,  as  Secretary  of  State, 
and  bore  date  the  20th  of  July  1829.  They  divided  the  claims  into  five 
classes:  1.  Claims  prior  to  September  30,  1800,  recognized  by  the  fourth 
and  fifth  articles  of  the  convention  of  that  date,  but  either  pretermitted 
by  the  convention  of  April  30,  1803,  or  through  various  causes  not  included 
in  the  settlement  made  at  Paris  by  the  board  of  claims,  and  remaining  in 
force  by  virtue  of  the  convention  of  1800  and  the  tenth  article  of  that  of 
1803.  These  claims  were  estimated  at  $1,488,833.99.  2.  Claims  accming 
between   September  30,  1800,  and  April  30,  1803,  for  debts  contracted 


» Am.  State  Papers,  For.  Rel.  V.  152,  640;  H.  Ex.  Doc.  147,  22  Cong.  2 
sees. 

'^  Wharton's  Dip.  Cor.  Am.  Rev.  1.  364-386;  Lomdnie*s  Beaumarchais  ai^d 
pis  Times,  in.  106,  122,  200,  211,  263, 
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within  that  period,  and  referred  to  in  the  twelfth  article  of  the  conven- 
tion of  1803.  These  claims  were  placed  at  $134,786.06.  3.  Claims  accrn- 
ing  between  September  30, 1800,  and  April  30, 1803,  from  causes  other  than 
debts  and  captures,  amounting  to  $75,701.53.  4.  Claims  between  April  30, 
1803,  and  the  year  1805,  amounting  to  $1,065,081.98.  5.  (A)  Claims  subse- 
quent to  1805  growing  out  of  decrees  of  the  French  Government  and  on 
which  no  final  condemnation  was  passed,  amounting  to  $6,256,647.69.  (B) 
Claims  of  the  same  nature,  but  finally  condemned  by  the  Council  of  Prizes, 
the  Council  of  State,  or  by  imperial  decisions  or  orders,  amounting  to 
$3,026,231.84.  The  whole,  eicclnsive  of  interest,  amounted  to  $12,047,286.09. 
Mr.  Van  Bnren  said  that  the  chief  objections  to  the  claims  were  (1)  that 
th«)y  were  stale  and  ought  to  have  been  pressed  at  an  earlier  period;  (2) 
that  similar  claims  against  England  and  Naples  had  not  been  enforced; 
(3)  that  the  present  Government  of  France  was  not  responsible  for  the 
acts  of  what  was  called  the  usurping  government;  (4)  that  the  claims 
were  very  large,  that  the  allowance  of  them  would  involve  the  acknowl- 
edgment of  a  responsibility  on  the  part  of  France  which  she  would  be 
unable  to  discharge,  and  that  the  United  States  should  accept  a  compro- 
mise,  as  the  European  powers  had  done;  (5)  that  in  certain  classes  of 
cases  since  1805  there  was  no  ground  of  claim. 

Mr.  Rives,  on  his  arrival  in  Paris,  took  up  the  sub- 
«r.  sivM  ■  HefotiA-  j^^^  ^j^j^  much  energy.  He  held  numerous  conferences 
with  the  Prince  de  Polignac,  then  president  of  the 
council  of  ministers,  and  wrote  a  nnniber  of  notes.  Early  in  the  negotia- 
tions the  Prince  admitted  liability  in  cases  where  the  property  hm\  not  been 
finally  condemned,  and  where  vessels  and  cargoes  were  destroyed  at  sea. 
He  subsequently  went  somewhat  further,  and  intimated  that  he  would 
propose  a  mixed  commission  to  examine  and  liquidate  all  the  claims.  Mr. 
Rives  then  drew  up  a  project  of  a  convention,  by  the  first  article  of  which 
it  was  provided  that  France  should  make  compensation  to  citizens  of  the 
United  States  ''for  all  losses  and  damage  sustained  by  reason  of  illegal  or 
irregnlar  captures,  seizures,  and  sequestrations  of  their  vessels  and  car- 
goes under  the  authority  of  France,  in  all  cases  where  the  said  vessels  and 
cargoes  have  not  been  definitively  condemned  by  the  Council  of  Prizes,  as 
also  for  all  losses  and  damage  sustained  by  the  unlawful  destruction  of  their 
vessels  and  cargoes  at  sea,  and  for  all  supplies  derived  from  citizens  of 
the  United  States,  or  debts  otherwise  due  by  virtue  of  contract.'^  B3' 
the  second  article  it  was  provided  that  l>anc>e  should  alno  make  compen- 
sation for  losses  and  damages  sustained  by  condemnations :  (1)  Where  such 
condemnations  were  in  violation  of  the  convention  of  September  30, 1800; 
(2)  where  the  condemnations  were  not  pronounced  by  a  regular  prize  tri- 
bunal ;  (3)  where  the  proceedings  were  irregular;  (4)  where  the  sentences  of 
condemnation  gave  a  retrospective  effect  to  the  decrees  under  which  they 
were  made ;  (5)  where  condemnations  were  made  under  the  Berlin  or  Milan 
decrees,  after  the  French  Government  had  pronounced  them  repealed ;  (6) 
where,  for  other  causes,  the  commission  should  determine  that  France  was 
"justly  "  liable.  The  draft  provided  for  the  appointment  of  commissioners 
and  arbitrator.  Prince  de  Polignac  appointed  a  committee  of  three  to 
examine  the  claims  and  report  to  him ;  but  he  also  strongly  pressed  the 
queetiou  as  to  the  Louisiana  treaty.  In  order  to  get  rid  of  this  difficulty 
Mr,  Bives  suggested  that,  if  the  ti^iu^s  were  promptly  settled  (^ud  th^ 
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Louisiana  question  abandoned,  the  United  States  might  in  a  spirit  of 
friendly  liberality  grant  some  commercial  advantage,  such  as  a  rednction 
of  the  duties  on  French  wines.  This  suggestion  Mr,  Rives  made  on  May 
20,  1830,  without  instructions. 

On  the  30th  of  July  1830  Mr.  Rives  reported  that 
Coneliinon  of«  Con-  ^^^  prospect  of  settling  the  claims  had  for  the  present 
ceased,  in  consequence  of  the  revolution.  At  that  mo- 
ment a  tricolored  flag  waved  from  the  palace,  and  Paris  was  again  tranquil 
under  a  provisional  government,  after  passing  through  three  days  of  com- 
motion and  bloodshed.  But  in  the  midst  of  the  political  changes  that  were 
taking  place  it  was  impossible  again  to  secure  attention  to  the  subject  of 
claims  before  the  middle  of  September.  A  new  commission,  however,  was 
then  appointed  to  examine  the  subject,  the  report  of  the  former  commission 
having  been  adverse  to  the  claims.  The  new  commission  did  not  report 
till  near  the  end  of  March  1831.  A  majority  defended  the  system  of  im- 
perial decrees,  while  a  minority  pronounced  it  illegal;  hence  the  commis- 
sion reported  against  redress  where  there  was  a  regular  application  of  the 
system,  but  recommended  it  where  vessels  were  burnt  at  sea,  where  they 
were  irregularly  condemned,  or  where  they  were  condemned  after  the  de- 
crees were  said  to  have  been  repealed.  The  majority  recommended  the 
payment  of  b(«tween  10,000,000  and  15,000,000  francs,  the  minority  of  about 
30,000,000.  In  April  1831  the  government  made  an  offer  of  15,000,000 
francs.  Mr.  Rives  immediately  rejected  it.  Early  in  May  the  offer  was 
raised  to  20,000,000  franca,  and  when  this  was  refused  it  was  raised  io 
24,000,000,  payable  by  installments  in  six  years.  This  ofl'er  was  made  as 
an  ultimatum.  Mr.  Rives  mentioned  40,000,000  francs  as  a  sum  on  which 
he  would  compromise,  and  when  this  was  refused  be  revived  the  propo- 
sition for  a  mixed  commission.  Subsequently  he  proposed  to  meet  the 
government  halfway  between  the  sums  respectively  proposed  by  the  miu- 
iHter  for  foreign  affairs  and  by  himself  The  minister  for  foreign  affairs, 
apprehending  opposition  from  the  cliaiubcrs,  adde<l  1,000,000  francs  to  the 
previous  24,000,000,  as  an  ultimatum.  On  receiving  this  offer  Mr.  Rives 
brought  up  the  (question  of  interest,  and  ou  June  13, 1831,  he  submitted  a 
draft  of  a  convention  in  which  it  was  proposed  that  France  should  pay 
25,000,000  francs  in  six  installments,  with  interest  on  each  installment  from 
the  date  of  the  convention  at  the  rate  of  4  per  cent,  the  money  to  be  dis- 
tributed by  the  United  States.  On  June  15,  Count  Sebastiani,  the  minis- 
ter for  foreign  affairs,  brought  forward  the  various  claims  against  the 
United  States,  including  that  of  the  heirs  of  Beaumarchais,  amounting  in 
all  to  4,689,241.41  francs:  and  after  much  discussion  he  agreed  to  accept 
the  sum  of  1,500,000  francs  in  satisfaction  of  all  the  French  claims.  But 
the  question  as  to  the  eighth  article  of  the  Louisiana  treaty  yet  remained. 
The  French  Government  insisted  on  its  settlement  at  the  same  time  as  the 
claims.  It  was  tinally  arranged  in  accordance  with  Mr.  Rives's  sugges- 
tion of  May  1830,  the  French  construction  of  the  article  being  abandoned 
ill  consideration  of  a  reduction  of  the  duties  on  French  wines  for  a  period 
of  tt'ii  years.  The  convention,  the  conclusion  of  which  gave  great  satis- 
tion  to  the  United  Stat«»s,  was  signed  July  4, 1831.  The  ratifications  were 
exchanged  at  Washington  February  2,  1832.' 


1 H.  Ex.  Doc.  147,  22  Cong.  2  Sess. 

Digitized  by  VjOOQU 


Provitioii  for  a  Com- 


FRENCH   INDEMNITY   OP   1831.  4461 

By  an  act  of  July  13,  1832,  proyision  was  made  for 
carrying  the  convention  into  effect. '  This  act  provided 
for  the  appointment  of  ''three  commissioners,  who 
shall  form  a  board,  whose  duty  it  shall  be  to  receive  and  examine  all 
claims  which  may  be  presented  to  them  under  the  convention,  *  "»  « 
which  are  provided  for  by  the  said  convention,  according  to  the  provisions 
of  the  same,  and  the  principles  of  justice,  equity,  and  the  law  of  nations." 
Provision  was  made  for  a  secretary,  versed  in  the  English,  French,  and 
Spanish  languages,  and  also  for  a  clerk.  The  commissioners  were  required 
to  meet  in  Washington  on  the  first  Monday  in  August  1832,  and  to  ter- 
minate their  duties  within  two  years  thereafter.  They  were  empowered 
to  make  rules  and  regulations ;  and  it  was  provided  that  all  papers  in  the 
Department  of  State  relating  to  the  claims  should  be  delivered  to  them. 
At  the  close  of  their  labors  they  were  directed  to  certify  a  list  of  their 
awards  to  the  Secretary  of  the  Treasury,  on  whom  was  imposed  the  duty 
of  distributing  among  the  persons  in  whose  favor  the  awards  were  made, 
in  ratable  proportions,  the  moneys  received  from  France.  The  salary  of 
each  commissioner  was  fixed  at  $3,000  a  year;  of  the  secretary  at  $2,000, 
and  the  clerk  at  $1,500. 

As  commissioners  the  President  appointed  G.  W. 
Appoatanwrt  of  Oom-  Campbell,  of  Tennessee;  John  K.  Kane,  of  Pennsyl- 
vauia,  and  R.  M.  Saunders,  of  North  Carolina.^  As 
secretary  he  appointed  John  E.  Frost.  Mr.  Campbell,  the  oldest  of  the 
commissioners,  had  had  a  long  career  in  the  public  service.  A  native  of 
Tennessee,  where  he  was  born  in  1768,  and  a  graduate  of  Princeton,  he  had 
been  a  Representative  in  Congressi  a  Senator  of  the  United  States,  Secre- 
tary of  the  Treasury,  and  minister  to  Russia.  Mr.  Kane  was  a  native  of 
the  State  of  New  York  and  a  graduate  of  Yale,  but  after  studying  law  he 
entered  ui>on  the  practice  of  his  profession  in  Philadelphia,  of  which  city 
he  was  solicitor  from  1828  to  1830.  In  Federal  politics  he  figured  as  a 
prominent  supporter  of  President  Jackson.  He  formed  an  active  and  use- 
ful member  of  the  board,  and,  it  is  understood,  wrote  its  final  report. 
His  ''Notes"  on  its  decisions  will*  be  referred  to  hereafter.  In  1845  he 
became  attorney-general  of  Pennsylvania,  and  in  the  following  year  was 
appointed  district  judge  for  the  United  States  at  Philadelphia.  Mr. 
Saunders  was  a  native  of  North  Carolina  and  a  graduate  of  the  university 
of  that  State.  He  held  numerous  public  positions,  serving  at  different 
times  as  attorney-general  of  North  Carolina,  a  member  of  the  State  legis- 
lature, a  Representative  in  Congress,  and  a  judge  of  the  superior  courts 
of  the  State.  He  introduced  in  the  Baltimore  convention  in  1844  tho 
two-thirds  rule  which  was  adopted  by  that  body,  and  which  has  ever 
since  been  adhered  to  in  Democratic  national  conventions.  In  1845  he 
was  appointed  minister  to  Spain. 


U  Stats,  at  L.  574. 

'  Mr.  Saunders  was  not  one  of  the  original  members  of  the  board,  but 
was  appointed  to  succeed  Thomas  H.  Williams,  who  held  the  position  only 
for  a  short  time. 
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The  board  having  met  at  the  time  required  by  the 
Rules  of  Procedure,  act  of  Congress,  it  adjourned  on  the  18th  of  Septem- 
ber 1832,  to  meet  again  on  the  third  Monday  in  the 
following  December,  for  the  purpose  of  examining  the  memorials  which 
might  ill  the  mean  time  have  been  filed  with  the  secretary,  and  of  deciding 
whether  they  conformed  to  the  rules  adopted  by  the  commissioners  for  the 
government  of  their  procedure.    The  rules  were  as  follows : 

"Office  of  the  Commissioners  Under  the  Act 
TO  Carry  into  Effect-the  Convention  with  Fjiance, 

"  Washington  City,  28th  September  1SS2. 

^*  Ordered  J  That  all  persons  having  claims  under  the  convention  between 
the  United  States  and  Plis  Majesty  the  King  of  the  French,  concluded  on 
the  4th  of  July  1881,  do  file  memorials  of  the  same  with  the  Secretary  of 
the  Board.  Every  memorial  so  filed  must  be  addressed  to  the  Commis- 
sioners; it  must  set  forth  minutely  and  particularly  the  facts  and  circnm- 
stances  whence  the  right  to  prefer  such  claim  is  derived  to  the  claimant; 
and  it  must  be  veritied  by  bis  afiidavit. 

*' And  in  order  that  the  claimants  may  be  apprised  of  what  the  Board 
now  considers  necessary  to  be  averred  in  every  such  memorial,  before  the 
same  will  be  received  and  acted  on,  it  is  further 

"  Ordered,  That  in  every  such  memorial  it  shall  be  set  forth: 

"1.  For  and  in  behalf  of  whom  the  claim  is  preferred. 

"2.  Whether  the  claimant  is  a  citizen  of  the  Tnited  States  of  America, 
and,  if  so,  whether  he  is  native  or  naturalized,  and  where  is  now  his 
domieil;  if  he  claims  in  his  own  right,  then  whether  he  was  a  citizen 
when  the  claim  had  its  origin,  and  where  was  then  his  domieil ;  or  if  he 
claims  in  the  right  of  another,  then  whether  such  other  was  a  citizen 
when  the  claim  had  its  origin,  and  where  was  then,  and  where  is  now,  his 
domieil. 

'^3.  Whether  the  entire  amount  of  the  claim  does  now,  and  did  at  the 
time  when  the  claim  had  its  origin,  belong  solely  and  absolutely  to  the 
claimant;  and  if  any  other  person  is  or  hiia  been  intere-sted  thereiu|  or  in 
any  part  thereof,  then,  who  is  such  other  peraon,  and  what  is  or  was  the 
nature  and  extent  of  his  interest;  and  how,  when,  by  what  meanSi  and 
for  what  consideration,  the  transfer  of  rights  or  interest,  if  any  such  were, 
took  place  between  the  jiarties. 

^*4.  Whether  the  claimant,  or  any  other  who  may  at  any  time  have  been 
entitled  to  the  amount  claimed,  or  any  part  thereof,  hath  ever  received 
any,  and,  if  any,  what  sum  of  money  or  other  equivalent  as  indemniftca- 
tiou  for  the  whole  or  any  part  of  the  loss  or  injury  upon  which  the  claim 
is  founded;  nnd  if  so,  when  and  from  whom  the  same  was  received. 

''And  that  time  may  be  allowed  to  the  claimants  to  prepare  and  file  the 
memorials  above  mentioned,  it  is  further 

*^  Ordered,  That,  when  this  Board  shall  close  the  present  session,  it  will 
adjourn  to  meet  again  on  the  3rd  Monday  of  December  next,  at  which 
tia^e  it  will  proceed  to  decide  whether  the  memorials  which  may  have 
been  filed  with  the  Secretary  are  in  conformity  to  the  foregoing  orders, 
and  proper  to  be  received  for  examination,  and  to  transact  any  other  busi- 
ness that  may  come  before  it;  and  that  the  Secretary  cause  public  notice 
her(>of  to  be  given  iu  the  journals  authorized  to  publish  the  laws  of  the 
United  States. 

*'By  order  of  the  Board: 

'^G.  W.  Campbell. 
'*Tuos.  H.  Williams. 
'*J.  K.  Kane. 

"J.  E.  Frost,  Secretary. '' 

to        ^^  *  ^^^^*  resolution  of  February  19,  1833,  Congreea 

Spanish  Clai!^.       authorized  the  Secretary  of  State  to  deliver  to  the 

commissioners  "the  evidences  of  any  claims  submitted 

to  and  rejected  by  the  commissioners  for  the  settlement  of  claims  midur 

the  treaty  with  Spain  which  was  made  on  the  22d  day  of  Febniary  1819, 
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and  fiually  ratified  and  confirmed  on  the  22d  day  of  February  1822, 
-which  evidences  shall  be  returned  to  the  Department  of  State  when  the 
commission  shall  expire/'  ^  The  obvious  purpose  of  this  resolution  was  to 
place  in  the  hands  of  the  commission  all  the  evidence  in  regard  to  claims 
which,  after  having  been  presented  to  the  commission  under  the  treaty  of 
1819  with  Spain  as  claims  against  that  country,  should  be  presented  to  the 
commissioners  under  the  convention  with  France  as  claims  against  the 
French  Government.  ^ 

The  labors  of  the  commission  proved  to   be  very 
or   0      e    om-     o^^fQug^  ^nd  its  existence  was  twice  prolonged,  first 


for  a  year  3  and  then  till  the  Ist  of  January  1836.^ 
As  the  board  adjourned  December  31,  1835,  the  whole  period  of  its  dura- 
tion was  about  three  years  and  five  months.  Accompanying  a  report  made 
by  the  commissioners  on  June  7, 1834,  in  response  to  a  resolution  of  the 
Senate,  there  is  a  list  of  all  the  claims  that  had  been  presented  to  the 
board  divided  into  three  classes — those  that  had  been  recognized  slb  prima 
faciv  falling  within  the  treaty,  those  that  had  been  suspended,  and  those 
that  had  beeu  rejected.  The  total  amount  of  the  claims  presented, 
principal  and  interest,  was  $51,834,170.15.  Of  those  recognized  as  falling 
within  the  treaty,  the  principal  amounted  to  $17,065,917.36,  and  the  inter- 
est to  $24,574,920.99 ;  in  all,  $41,640,838.35.^  At  the  close  of  the  sessions  of 
the  commission  it  appeared  that  the  whole  number  of  claims  presented 
was  3,148,  of  which  1,567  were  allowed  and  1,581  disallowed.*^  The  total 
amount  awarded  was  $9,352,193.47. ' 

The  first  of  the  six  annual  installments  of  the  sum 
e  »y  in    xeoution  of  ^^^  ^^.^^^^  France  under  the  convention  became  payable 
Convention. 

on  the  2d  of  February  1833,  a  year  after  the  exchange 

of  the  ratifications.  When  the  commission  adjourned  nothing  had  as  yet 
been  paid,  but  the  controversy  between  the  two  governments  in  regard 
to  the  execution  of  the  convention  by  France  wad  noaring  its  close.  This 
controversy  grew  out  of  opposition  to  the  convention  in  the  French  Cham- 
ber of  Deputies.  When  the  first  installment  fell  due,  the  United  States, 
standing  upon  the  engagements  of  the  convention,  negotiated  a  draft 
through  the  Bank  of  the  United  States  on  the  French  minister  of  finance. 
At  that  time  the  French  Government  had  not  ventured  to  ask  for  an 
appropriation,  and  the  draft  was  allowed  to  go  to  protest.'*  The  Due  de 
Broglie,  then  minister  for  foreign  affairs,  complained  of  this  action  on 
the  part  of  the  United  States.  He  urged  that  under  the  French  consti- 
tutional system  the  financial  clauses  of  the  convention  could  not  be 


UStc'its.  atL.668. 

2  Am.  State  Papers,  For.  Rol.  VI.  185. 

'Act  of  June  19,  1834,  4  Stats,  at  L.  679. 

*  Act  of  March  3, 1835,  4  Stats,  at  L.  778. 

»S.  Ex.  Doc.  417, 23  Cong.  1  sess. 

6S.  Ex.  Doc.  204,  24  Cong.  1  sess. 

'H.  Ex.  Doc.  117,  24  Cong.  1  sess. 

*The  draft  was  in  the  form  of  a  bill  drawn  by  the  Secretary  of  the 
Treasury  of  the  United  States  on  the  minister  of  state  and  finance  of 
France,  in  favor  of  Samuel  Jandon,  cashier  of  the  Bank  of  the  United 
States,  or  order.  (United  States  i\  Bank  of  the  United  States,  5  Howard, 
382.) 
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carried  into  effect  in  that  country  any  more  than  in  the  United  Statee 
without  the  cooperation  of  the  legislative  branch  of  the  govemnient,  but 
that  the  French  Government  had  promised  to  do  all  that  it  oonld  to  effect 
the  execution  of  the  convention.  The  United  States  took  the  gronud  that 
the  convention,  having  been  constitutionally  concluded  and  ratified,  was 
obligatory  on  every  department  of  the  contracting  governments. ^  In 
April  1883  the  French  Government  presented  to  the  Chamber  of  Deputies 
a  bill  to  carry  the  convention  into  effect,  but  it  was  not  deemed  prudent 
then  to  press  the  measure  to  a  vote,  and  the  same  course  was  taken  at  the 
next  session.  In  January  1834  the  bill  was  for  the  third  time  submitted 
to  the  Chamber  of  Deputies.  On  the  10th  of  March  the  committee  to 
whom  it  was  referred  recommended  its  adoption,  but  in  the  following 
April,  when  it  was  pressed  to  a  vote,  it  was  rejected  by  a  vote  of  176  to 
168.'^  At  a  brief  and  merely  formal  meeting  of  the  chambers  in  July  the 
bill  was  not  renewed,  but  the  government  promised  to  submit  it  again  at 
the  session  beginning  in  December.^  In  the  mean  time  Edward  Livingston 
arrived  at  Paris  as  minister  of  the  United  States.  When  he  presented  his 
letter  of  credence  to  the  King,  the  latter  warmly  expressed  his  good  feel- 
ing toward  the  United  States,  and  declared  that  the  convention  would  be 
faithfully  performed,  though  circumstances  had  prevented  its  immediate 
execution.  He  stated,  not  only  as  king,  but  as  an  individual  whose 
promise  would  be  fulfilled,  that  the  necessary  laws  would  be  passed  at 
the  next  meeting  of  the  chambers.  Livingston  duly  reported  these  assur- 
ances to  his  government,  but  stated  that  he  did  not  hope  for  any  decisive 
action  before  the  middle  of  January.  One  motive  for  the  delay  was,  he 
said,  an  expectation  that  the  President's  message  might  arrive  before  the 
discussion,  and  that  it  might  contain  something  to  show  '^a  strong 
national  feeling  on  the  subject.''  This  was  "not  mere  conjecture;"  he 
knew  it  to  be  a  fact.  As  he  had  previously  intimated,  on  the  tone  of  the 
President's  message  would  largely  depend  not  only  the  payment  of  the 
claims,  but  ^' the  national  reputation  for  energy." ^ 

Acting  upon  this  advice,  it  is  probable  that  President 

^Tti^\  R****^^°'  •^^^'^^on  exceeded  the  expectations  of  those  who  hoped 
for  an  exhibition  of  ''energy."  In  his  message  to  Con- 
gress he  declared  that  the  executive  branch  of  the  government  ha<l 
exhausted  all  the  authority  which  it  possessed  in  the  matter,  and  which 
there  was  any  reason  to  believe  could  be  beneficially  employed ;  and  that, 
while  he  was  confident  that  the  idea.of  acquiescing  in  the  refusal  to  exe- 
cute the  convention  would  not  for  a  moment  be  entertained  by  any  branch 
of  the  government,  ''any  further  negotiation"  on  the  subject  was  ••equally 
out  of  the  question."  He  therefore  recommended  that  he  be  invested 
with  power  to  make  reprisals,  in  case  France  should  continue  to  withhold 
payment  of  the  installments  that  were  due. 

This  recommendation  was  duly  referred  both  in  the 

Aetion  of  the  Beiiftte.  Senate  and  in  the  House  of  Representatives  to  the 

appropriate  committees.    The  first  action  upon  it  was 

taken  in  the  Senate,  where,  on  January  6,  1835,  a  i:eport  was  made  by  Mr. 

Clay  from  the  Committee  on  Foreign  Relations.    The  report  was  very 


»  H.  Ex.  Doc.  40,  23  Cong.  2  sess. 
»  H.  Ex.  Doc.  2, 23  Cong.  2  sess. 
3  H.  Ex.  Doc.  136, 23  Cong.  2  sess 
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temperate  and  very  able.  It  stated  that  the  committee  entirely  concurred 
with  the  President  as  to  the  justice  of  the  claims.  Nearly  two  years  had 
elapsed  since  the  first  installment  of  the  indemnity  became  due.  The 
President  thought  that  the  time  had  arrived  to  make  reprisals,  which 
would  not,  in  his  opinioni  give  France  any  just  cause  for  war;  but  he  also 
left  to  Congress  the  consideration  of  awaiting  farther  action  of  the  French 
chambers.  The  committee  had  reviewed  the  whole  correspondence.  The 
Government  of  France  had  endeavored  to  secure  the  execution  of  the 
treaty.  The  delays  in  doing  so  were  satisfactorily  acconnted  for.  When 
the  bill  to  carry  the  convention  into  effect  was  rejected,  the  minister  of 
foreign  affairs  immediately  resigned  his  place  in  conseqnence  of  the  vote 
of  the  chamber.  -Dnring  the  debate  the  principle  of  indemnity  seemed  to 
have  been  generally  admitted,  but  opinions  differed  as  to  the  amount. 
Some  of  the  members  appeared  to  think  that  France  was  a  prey  to  the 
rapacity  of  foreign  powers;  that  the  United  States  owed  her  a  debt  of 
gratitude  and  ought  at  least  to  have  moderated  their  demands;  that  the 
decrees  of  France  were  no  more  than  a  jost  retaliation  for  the  edicts  of 
Great  Britain;  that  the  claims  were  in  the  hands  of  a  few  speculators, 
and  that  on  a  fresh  negotiation  the  amonnt  would  be  materially  reduced; 
and  that  as  to  8,000,000  of  the  25,000,000  francs,  the  United  States  w»s 
seeking  a  double  satisfaction,  first  from  Spain  under  the  Florida  treaty, 
and  then  from  France  under  the  present  convention ;  but  the  controlling 
motive  of  the  majority  appeared  to  be  the  impression  that  the  amount 
was  too  large.  The  French  Government  believed,  said  Mr.  Clay,  that 
the  United  States  would  await  the  renewal  of  its  efforts  to  obtain  an 
appropriation.  It  was  manifest  that  the  President's  recommendation  of 
the  contingent  measure  of  reprisals  was  due  to  the  failure  of  pledges 
which  he  understood  had  been  given;  but  ought  the  committee  to  advise 
the  adoption  of  such  a  measure  because  the  King  did  not  call  the  legislative 
bodies  together  some  sixty  or  ninety  days  earlier  than  the  period  of  their 
accustomed  meeting f  Such  a  call  might  not  have  been  attended  with 
beneficent  results.  The  committee,  said  Mr.  Clay,  recommended  adher- 
ence to  negotiation.  The  President  thought  reprisals  a  pacific  measure. 
Nevertheless^  while  reprisals  did  not  of  themselves  produce  a  state  of 
public  war,  they  not  infrequently  were  the  immediate  precursors  of  it. 
It  was  inconceivable  that  a  nation  like  France  would  submit  without 
retaliation,  and  this  would  inevitably  terminate  in  war.  Reprisals,  the 
report  declared,  so  far  partook  of  the  character  of  war  that  they  were 
an  appeal  from  reason  to  force.  In  conclusion,  the  committee  recom- 
mended the  adoption  of  a  resolution  to  the  effect  that  it  was  inexpedient 
at  that  time  to  pass  any  law  vesting  in  the  President  authority  to  make 
reprisals  on  French  property  in  the  contingency  of  provision  not  being 
made  for  paying  the  indemnity  dnring  the  pending  session  of  tho  French 
chambers.  The  vote  in  the  Senate  on  this  recommendation  was  taken  on 
the  14th  of  January.  The  debate  was  participated  in  by  leading  members 
of  that  body,  and  the  resolution  was  amended  so  as  to  read:  <'It  is  inex- 
pedient at  present  to  adopt  any  legislative  measures  in  regard  to  the  state 
of  affairs  between  the  United  States  and  France.''  In  this  form  the 
resolution  was  unanimously  adopted.^ 


^  Congressional  Debates,  XI.  Part  I,  pp.  103,  200. 
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In  the  House  of  Representatives  action  was  post- 
Action  of  the  Houm.  poned  until  the  end  of  February.  In  a  message  of  the 
25th  of  that  month  the  President  stated  that  he  had 
instructed  Livingston  to  quit  France  with  his  legation  and  return  to  the 
United  States  if  an  appropriation  for  the  fulfillment  of  the  convention , 
should  be  refused  by  the  chambers.^  On  the  following  day  a  report  on 
the  relations  with  France  was  made  by  Cambreleug,  from  the  Committee 
on  Foreign  Aflfairs,  and  a  minority  report,  signed  by  Edward  Everett, 
R.  P.  Letcher,  and  R.  Coulter,  was  also  presented.'-  On  the  28th  of  Febru- 
ary, after  a  debate  which  extended  far  into  the  night,  the  House  adopted 
a  resolution  to  the  effect  that  the  execution  of  the  convention  should  be 
insisted  on,  and  that  preparation  ought  to  be  made  for  any  emergency 
growing  out  of  the  state  of  the  relations  between  the  two  countries.' 

In  France,  the  President's  message  of  December 
Aotion  in  France.  1834  was  received  as  a  measure  of  hostility,  and 
though  Mr.  Livingston  expressed  regret  that  it  should 
be  so  interpreted,  the  French  minister  at  Washington  was  recalled,  Liv- 
ingston was  offered  his  passports,  and  the  Chamber  of  Deputies  was 
informed  that  all  diplomatic  intercourse  with  the  United  States  had  been 
suspended.  A  bill  was  theii  introduced  in  the  Chamber  of  Deputies  to 
carry  the  convention  into  effect,  by  which  it  was  provided  that  the  money 
should  not  be  paid  till  it  was  ascertained  that  the  United  States  had 
done  nothing  to  injure  the  interests  of  France.  This  proviso  obviously 
referred  to  any  possible  action  by  Congress  on  the  President's  recommen- 
dation of  reprisals.  When,  howev-t^r,  on  March  28,  1835,  the  bill  was  put 
upon  its  passage,  though  it  was  known  that  Congress  had  not  adopted 
that  recommendation,  an  amendment  wau  carried  to  the  effect  that  no 
money  should  be  paid  till  satisfactory  explanations  should  be  received  of 
the  President's  message.  Such  explanations  the  President  declined  to 
give.  He  had  already  caused  it  to  be  officially  made  known  to  the  French 
Government  that  he  approved  Livingston's  voluntary  disavowal  of  any 
intention  on  the  part  of  the  United  States  to  intimidate;  and  he  refused 
to  go  further.  While  he  was  ready  to  dissipate  any  inferences  injurious 
to  the  honor  of  France,  he  wan  unwilling  to  do  it  in  such  a  manner  as  to 
seem  to  admit  au  obligation  to  apologize  for  or  explain  an  official  commu- 
nication to  Congress.  An  agent  wns  appointed  by  the  United  States  to 
receive  the  money,  but  he  was  informed  by  the  French  Government  that 
it  could  not  be  paid  because  the  ''formalities^'  required  by  the  act  of  the 
chambers  had  not  been  arranged. 

When  the  President  on  December  7,  1835,  sent  his 
MeMage  of  December  annual  message  to  Congress,  the  state  of  affairs  appar- 
'  ently  remained  unchanged.     He  devoted  a  long  pas- 

sage to  a  review  of  the  controversy,  and,  while  maintaining  his  position, 
declared  the  conception  that  he  had  intended  ''to  menace  or  insnlt  the 
Government  of  France  was  as  unfounded  as  the  attempt  to  extort  from 


1  H.  Ex.  Doc.  174,  23  Cong.  2  sess. 

2  Congressional  Debates,  XL  Part  2,  p.  1.515,  and  App.  p.  177;  H.  Rep. 
133,  23  Cong.  2  sess. 

«  Congressional  Debates,  XL  Part  2,  pp.  1531-lfJ34. 
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the  fears  of  that  nation  what  her  sense  of  justice  might  deny  would  be 
vain  and  ridiculous/*  At  the  same  time  he  stated  that  the  charge 
d'affaires  of  the  United  States  at  Paris,  who  remained  after  Livingston's 
withdrawal,  had  been  instructed  to  ask  for  the  final  determination  of  the 
French  Government,  and  in  the  event  of  their  continued  refusal  to  pay 
the  installments  due,  to  return  to  the  United  States.' 

On  the  8th  of  January  1836  President  Jackson  sent 
Sip?omatie  Rupture,  a  special  message  to  Congress,  by  which  it  appeared 
that  France  was  willing  to  pay  the  money  if  the 
United  States  would  officially  and  in  writing  express  its  regret  for  the 
misunderstanding  which  had  arisen,  and  disclaim  any  intention  to  ques- 
tion the  good  faith  of  the  French  Government,  or  to  take  a  menacing  at- 
titude toward  France;  that  the  French  Government  had  been  officially 
informed  that  these  terms  could  not  be  complied  with,  and  tbat  Mr.  Bar- 
ton, the  chargd  d'affaires  of  the  United  States,  bad  left  Paris.  Diplo- 
matic relations  between  the  two  countries  were  completely  broken  off. 
Under  the  circumstances  the  President  suggeste^l  that,  as  the  money  had 
\)een  appropriated,  but  was  withheld  on  grounds  which  it  was  not  be- 
lieved would  be  permanently  maintained,  it  would  suffice,  till  such  a 
determination  should  have  become  evident,  to  prohibit  the  introduction 
of  French  products  and  the  entrance  of  French  vessels  into  tbe  ports  of 
the  United  States.^ 

All  occasion  for  the  consideration  of  such  measures 
British  Mediation.  Boou  paased  away.  As  the  French  Government  had  orig- 
inally taken  offense  at  a  passage  in  the  President's  mes- 
sage, it  received  the  expressions  in  his  message  of  December  7,  1835,  in 
regard  to  his  supposed  intention  to  menace  France,  as  a  satisfactory  expla- 
nation. This  fact  appears  by  correspondence  comnmuicated  to  Congress 
on  P^ebruary  22, 1836,  in  regard  to  the  mediation  of  Great  Britain. ^  On  the 
27th  of  the  preceding  month,  Mr.  Baukhead,  the  British  chargd  d'affaires  »t 
Washington,  informed  the  United  States  that  he  was  in8tru<'ted  to  express 
the  hope  that,  if  the  parties  would  agree  to  refer  to  the  British  Govern- 
ment the  settlement  of  the  point  at  issue  between  them  and  to  abide  by 
its  opinion  on  the  subject,  means  might  be  found  of  satisfying  the  honor 
of  each.  President  Jackson  accepted  the  mediation,  with  a  reservation 
as  to  the  requirement  of  expressions  of  regret  and  explanations,  a  condi- 
tion which,  he  said,  could  never  be  complied  with.  On  the  15tb  of  Feb- 
ruary Mr.  Bankhead  stated  that  the  French  Government  had  declared 
that  the  frank  and  honorable  manner  in  which  tbe  President  had  in  his 
recent  message  expressed  himself  with  regard  to  the  points  of  differoucu 
between  the  two  governments  had  removed  the  difficulties  on  tbe  score  of 
national  honor,  and  that  the  French  (»ovemment  waa  ready  to  pay  the 
installments  due  whenever  they  should  be  claimed  by  the  United  States. 
The  French  Government  accepted  the  mediation,  but  by  this  declaration, 
which  was  made  to  the  British  Government  as  a  channel  of  communica- 
tion, the  necessity  of  a  formal  mediation  was  dispensed  with. 

'  H.  Ex.  Doc.  2, 24  Cong.  1  sess. 

«S.  Ex.  Doc.  62,  24  Cong.  1  sess. ;  S.  Ex.  Doc.  63,  24  Cong.  1  sess. 

38.  Ex.  Doc.  187,24  Cong.  1  sess. 
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On  May  10,  1836,  President  Jaokaoni  with  many 
Payment  of  Indemnity,  friendly  expressions  toward  France,  informed  Con- 
gress that  the  first  fonr  installments  nnder  the  conven- 
tion had  been  received.'  The  rest  of  the  money  was  duly  paid.'  The  six 
installments,  with  interest,  yielded  $5,558,108.07.  As  the  aggregate  of  the 
awards  was  $9,362,193.27,  the  dividends,  to  the  payment  of  which  the 
fund  was  devoted,  amounted  to  59i*J4fitV  of  the  whole  sum  awarded.' 

While  the  convention  was  pending  before  the  French 
Analyiii  of  AwariU.  Chamber  of  Deputies,  M.  Dnmon  presented  an  analyt- 
ical statement  of  the  claims  to  which  it  related,  divided 
into  categories  and  classes.  Taking  this  table  as  a  basis,  Mr.  Kane  endeav- 
ored to  make  a  similar  classification  of  the  awards  of  the  commission,  bnt 
he  found  it  impracticable  to  do  so  in  many  cases.  For  example,  M.  Dnmon 
divided  into  classes  the  cases  falling  within  the  category  of  vessels  bnmty 
sunk,  and  destroyed.  Mr.  Kane  found  it  impossible  to  classify  the  awards 
of  the  commission  in  such  cases,  since  the  French  cruisers  rarely  assigned 
reasons  or  motives,  and  it  was  therefore  not  practicable  to  look  beyond 
the  fact  of  destruction  and  the  absence  of  Justifiable  cause.  The  analysis 
made  by  Mr.  Kane  was  as  foMows :  * 

Category  I  : 

vessels  burnt,  sunk,  and  destroyed $805,222.39 

Category  II : 

Vessels  condemned  for  violating  decrees  of  which  they 
had  no  notice  at  the  time  of  sailing — 
Class  1.  Vessels  condemned  under  the  Milan  decree, 
though  they  had  sailed  from  the  United  States 

within  80  days  of  its  date 1,219,934.46 

Class  2.  Condemnations  in  the  West  Indies  in  1803 
and  1804,  of  vessels  bound  for  ports  of  Hispaniola 
which,  at  the  time  of  their  sailing,  were  not  known 
to  be  iucludediu  the  French  orders  of  non intercourse      147, 387. 88 
Category  III : 

vessels  seized  by  a  retrospective  application  of  the  Ram- 
bouillet  and  lYianon  decrees — 

Class  I.  Sequestrations  at  Antwerp  in  1807 600, 402. 45 

Class  2.  Sequestrations  at  St.  Sebastian's  and  other 

portsof  Spain  in  1809-1810 1,826,303.31 

Class  3.  Property  ceded  by  Holland  to  France  under 

the  treaty  of  March  1810 536,907.01 

Category  IV : 

Condemnations  under  the  Berlin  and  Milan  decrees  afber 
November  1,  1810— 
Class  1.  Property  seized  before  but  condemned  after 

that  date 844,857.10 

Class  2.  Property  seized  and  condemned  after  that 

date 570,763.59 

Category  V : 

Seizures  and  condemnations  under  the  Milan  decree  prior 
to  November  1, 1810 977,921.00 

'  H.  Ex.  Doc.  254,  24  Cong.  1  sess. 

«  S.  Ex.  Doc.  351,  25  Cong.  2  sess. ;  H.  Ex.  Doc.  417, 25  Cong.  2  sess. ;  H. 
Ex.  Doc.  183, 26  Cong.  1  sess. 
»  H.  Ex,  Doc.  183, 26  Cong.  1  sess. 
^H.  Ex.  Doc.  117. 24  Cong.  1  sess. 
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Cate^ry  VI : 

Military  exactions  and  forcible  appropriations  of  prop- 
erty withoat  condemnation — 
Class  1.  Property  on  land  or  in  port,  as  at  Leghorn, 
Barcelona,  Malaga,  St.  Domingo,  and  elsewhere. . .    $344, 885. 94 

Class  2.  Property  at  sea 199,969.71 

('ategory  VII: 

Ftoperty  captured  at  sea,  bat  not  adjudicated  on,  either 
because  recaptured  by  the  British,  or  lost  while  in  the 

possession  of  the  captors,  or  for  causes  unknown 215, 936. 40 

Category  VIII: 

ra>]>erty  unlawfully  captured  and  unreasonably  de- 
tained—absolute damage  during  detention,  and  costs 

and  expenses  actually  paid 217,718.86 

Category  IX : 

Property  condemned  by  the  French  courts  under  homolo- 
gated promises — a  part  being  released 434, 232. 68 

Category  X : 

Property  for  which  compensation  was  still  due  under  the 
convention  of  September  30,  1800.  By  Article  IV.  of 
that  convention,  property  captured  before  exchange 
of  ratifications  was  to  be  restored  on  certain  proof 
of  property,  and,  if  condemned,  to  be  restored  or  paid 
for.  By  the  convention  of  1803  indemnity  was  limited 
to  cases  arising  before  September  30,  1800.  Claims, 
therefore,  for  property  captured  after  September  30, 
1800,  and  before  the  exchange  of  ratifications,  were  not 
affected  by  the  convention  of  1803,  and  were  in  fact  ex- 
cluded from  its  benefits  332,623.16 

Category  XI: 

Confiscations  by  order  of  Napoleon,  without  assignment 
of  cause 77,427.63 

Many  claims  for  Kpoilations  committed  in  1800,  but  not  comprised  in 
category  X.,  and  many  claims  for  spoilatians  prior  to  1800  were  placed  by 
the  commission  at  once  on  the  rejected  list.* 

On  the  30th  of  December  18:^5,  the  day  before  the 

C^mnianonen'  Report,  board's  final  adjournment,  the  commissioners  signed  the 

following  report,  which  they  directed  to  be  recorded : 

*'The  Undersigned  Commissioners,  Citizens  of  the  United  States,  ap- 
pointed by  the  ftesideut,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, under  the  act  of  Congress  to  carry  into  e£fect  the  Convention  between 
the  United  States  and  his  Majesty  the  King  of  the  French,  concluded  at 
Paris  on  the  4th  of  July  1831,  have  the  honour  to  submit  to  the  Secretary 
of  State  the  following  Report: 

''For  the  manner  in  which  the  Board  was  organized;  for  the  rules  and 
regulations  adopted  by  it  from  tiime  to  time,  and  for  the  circumstances 
attending  the  discharge  of  its  several  duties,  they  beg  to  refer  to  their 
Jonmal  which  accompanies  this  report. 

''The  questions  which  arose  in  the  progress  of  their  examinations  were 
nnmerouB  and  many  of  them  novel,  complicated  and  difficult,  but  the 
principles  which  they  involved,  so  far  as  thev  regulated  the  decisions  of 
the  Board,  it  is  believed,  may  be  satisfactorily  included  In  a  brief  sum- 
mary. It  was  held,  that  the  relief  provided  for  under  the  Convention 
conld  be  awarded  only  to  American  citizens,  for  injuries  to  American  prop- 
erty, and  where  the  right  to  indemnity  had  never  been  transferred  to  the 
aabject  of  a  foreign  Qovernment;  that,  to  constitute  a  valid  claim,  the 


1 S.  Ex.  Doe.  417,  23  Cong.  1  sess.     See  H.  Ex.  Doc.  147,  22  Cong.  2  sess. 
87,90. 
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owner  of  the  property  mnst  have  been  entitled  at  tlie  time  of  the  spolia- 
tion to  the  protection  and  aid  of  the  United  States;  that  the  act  com- 
plained of  was  clearly  authorized  by  France,  or  directly  sanctioned  by 
those  acting  under  her  authority  either  judicial,  civil  or  military:  thai  it 
was  plainly  unlawful,  in  violation  of  the  Law  of  Nations  or  or  Treaty 
Stipulations  between  France  and  the  United  States;  that  the  injury  was 
not  the  loss  of  expected  gains  but  substantial,  and  susceptible  of  pecuniary 
indemnity,  and  that  the  claim  remained  unimpaired  and  in  full  force 
against  t  ranee  at  the  date  of  the  Convention  of  1831 — such  was  the  gen- 
eral character  of  the  reclamations  which  have  been  recognized  by  the 
Board  and  which  constitute  the  basis  of  their  awards.  To  establish  them, 
the  claimant  was  uniformly  required  to  produce  the  highest  evidence 
Avhich  was  accessible  to  him;  the  record  of  condemnation  where  any  ex- 
isted, certified  in  legal  form,  and  when  that  did  not  exist  or  could  not  be 
had,  some  original  document  exhibiting  the  facte  and  circumstances  and 
whose  authenticity  admitted  of  no  doubt.  Where  the  original  records 
had  been  mislaid  or  destroyed,  or  the  claimant's  efforts  to  procure  copies 
of  them  had  failed,  or  where  from  the  nature  of  the  act  it  was  not  sus- 
ceptible of  verification  by  records,  secondary  evidence  was  admitted  with 
the  greatest  caution. 

"  From  the  manner  in  which  the  records  of  the  French  Prize  Courts  are 
made  up,  they  became  proofs  of  the  highest  value;  they  recite  the  facts  as 
they  appeared  in  evidence,  the  allegations  and  admissions  of  the  parties  and 
the  grounds  on  which  the  Judgment  of  the  Court  was  liased.  In  general, 
therefore,  they  ascertain  the  facts  on  which  the  charge  of  unlawful  injury, 
if  any  there  be,  must  be  sustained.  As  the  claimant  waa  not  permitted 
to  substitute  before  the  Coumiission  an  amended  case,  from  that  which 
had  been  submitted  to  the  adjudication  of  the  French  Tribunal,  his 
failure  to  produce  the  decree  of  condemnation  was  followed  by  a  disallow- 
ance of  his  claim  unless  it  was  clearly  shown  to  have  been  beyond  his 
power,  for  whilst  these  decisions  of  the  French  Tribunals  were  not  held  as 
conclusive  against  the  party,  where  made  under  decrees  in  clear  violation 
of  the  established  principles  of  national  law,  still  they  were  required  to 
be  produced  that  the  grounds  of  the  proceedings  might  be  seen  and  fully 
understood.  For  every  purpose  the  evidence  filed  l)y  the  claimant  was 
compared  with  that  received  through  the  Department  of  State  from  the 
French  (iovemment,  including  always  the  papers  found  on  board  of  the 
vessels  at  the  time  of  the  capture;  ho.  too,  the  evidence  filed  by  one  claim- 
ant was  always  collated  with  that  filed  by  others  cluiming  under  the  same 
spoliation  and  where  any  circumstance  suggested  such  i\  course,  the  proofs 
in  several  were  examined  together. 

''In  fixing  the  amount  of  these  allowancee  and  in  detemiining  as  to  the 
persons  to  whom  they  should  be  payable,  it  has  been  the  object  of  the  Board 
to  award  to  each  a  just  indemnity  for  the  loss  actually  sustained.  How- 
ever reasonable  may  have  been  the  calculation  of  profits  or  whatever  may 
have  been  the  circumstances  of  the  spoliation,  no  damages  have  been 
added  to  the  measure  of  actual  loss,  and  thougli  many  yeai-s  have  elapsed 
since  the  claims  were  made  known  to  the  French  Government,  interest 
has  in  no  Ciise  been  allowed.  In  ordinary  <>ases,  the  value  of  the  property 
at  tho^tinie  of  the  unlawful  taking  and  the  expenses  incurred  in  a  reason- 
able effort  to  defend  or  reclaim  it,  have  been  taken  as  the  measure  of  loss. 
When  tlie  property  was  seized  on  shore,  at  the  place  to  which  it  was  des- 
tined, and  the  market  price  could  be  satisfactorily  shown,  that  was  adopted 
as  the  criterion  of  its  value.  If  from  any  cause  this  could  not  be  ascer- 
tained, recourse  was  had  to  the  cost  and  charges  as  in  other  cases.  The 
vessel  was  generally  estimated  at  her  coMt  to  the  owner,  deducting  areason- 
able  percentage  for  any  subsequent  depreciation.  To  the  value  of  the 
vessel  was  added  two-thirds  of  her  freiglit,  where  the  voyage  was  incom- 
plete; wnere  full  freight  had  been  earned,  but  from  some  cause  was  not 
paid  at  the  time,  the  allowance  was  increased  accordinv;ly. 

''The  Cargo  when  taken  at  sea  was  estimated  at  its  invoice  cost,  with  the 
usual  and  ordinary  shipping  charges.  The  customary  brokerage  on  the 
purchase  of  goods,  the  expenses  of  the  shipment  with  a  fair  premium  of 
insurance  for  the  particular  voyage,  ascertained  at  the  time  of  shipment, 
and  calculated  to  cover,  made  up  these  charges. 
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"As  the  premium  was  regarded  as  an  equivalent  for  the  hazards  of  the 
▼oyaj^e,  and  as  indicating  the  consequent  increase  of  valne^  it  was  allowed, 
whether  this  risk  had  bsen  incurred  by  an  insurer  or  was  borne  by  the 
owner  himself.  In  cases  of  capture  and  release,  where  doubts  existed  as 
to  tho  neutral  character  of  the  vessel  or  circumstances  [existed]  justifying 
the  capture,  nothing  has  been  allowed,  unless  the  delay  was  unreasonable : 
and  theu  only  for  the  wages  of  the  crew,  the  expenses  of  their  support  ana 
the  damage  incurred  by  the  vessel  during  the  detention.  When  the  prop- 
erty was  recaptured  from  the  French  and  restored  on  the  payment  of  sal- 
vage, the  amount  so  paid,  with  the  incidental  charges,  was  held  to  be  the 
measure  of  the  owner^s  damage;  so,  too,  in  the  oise  of  ransom,  the  sum 
paid  was  awarded  as  the  amount  of  compeuHation ;  but,  when  the  property 
after  the  capture  had  been  sold  and  a  proportion  of  its  proceeds  given  up 
as  the  price  of  a  partial  restitution,  the  indemnity  was  calculated  as  in  an 
ordinary  case  of  confiscation,  deducting  the  sums  re(*eived  by  the  claimants 
under  the  compromise. 

''In  the  distribution  of  the  amounts  awarded,- reference  was  had  to  the 
claimant*s  actual  loss.  Whatever  he  had  received  under  contracts  of 
insurance  was  deducted  from  his  award ;  aud  when  the  Insurers  were  claim- 
ants before  the  Board,  their  claims  were  generally  allowed  as  valid  for  the 
sums  they  had  paid;  the  only  exception  to  this  rule,  was  in  cases  of  loss 
which  had  been  specially  adjusted  between  the  parties  by  compromise  or 
otherwise,  aud  in  such  cases  the  object  has  been  to  carry  into  effect  the 
intention  of  the  parties  at  the  time  of  the  adjustment. 

"  Having  thus  stated  the  general  principles  by  which  the  Board  was 
guided  in  its  decisions  on  the  validity  and  amount  of  claims  and  in  the 
distribution  of  its  awards,  the  Undersigned  subjoin  a  Descriptive  list,  of 
the  several  books  which  have  been  prepared  under  their  direction  and 
which  accompany  this  Report. 

''A.  Journal  of  the  proceedings  of  the  Board. 

"  B.  A  list  of  all  the  Memorials  presented  numbered  progrcHsively  from 
1  to  3148. 

''C.  A  list  of  all  the  spoliations  complained  of  in  the  Memorials  above- 
mentioned. 

•*  D.  A  list  of  the  several  awards  made  by  the  Board,  arranged  for  con- 
venienee  of  reference,  under  the  heads  of  the  vessels  which  were  the 
subjects  of  Spoliation  or  which  hail  been  at  some  time  employed  in  trans- 
porting the  property  seized. 

"  From  these  it  appears  that  the  number  of  spoliations  complained  of  in 
3148  Memorials  was  883;  of  which  1567  Memorials  referring  to  361  spolia- 
tions have  been  made  the  basis  of  Awards  amounting  to  nine  million 
three  hundred  and  fifty- two  thousand  one  hundred  and  ninety  three 
dollars  and  forty  seven  cents. 

"The  Board  then  adjourned  to  meet  to-morrow  at  10  o*clock. 

''G.  W.  Campbkll. 
'M.  K.  Rank. 
"E.  M.  Saundkus. 

Attest : 

"John  E.  Frost,  Secy.'' 

When  we  consider  the  multitude  of  private  interests 
Mr.  Xane'i  Notes,  at  stake,  and  the  circumstance  that  the  fund  fell  far 
short  of  satisfying  even  the  principal  of  the  claims 
which  were  found  to  be  valid,  it  is  not  surprising  that  complaints  should 
have  been  made  of  the  results  of  the  board's  deliberation.  With  a  view 
to  elucidate  the  subject  and  correct  misapprehensions,  Mr.  Kane,  shortly 
after  the  adjournment  of  the  commission,  published  a  pamphlet  in  which 
he  set  forth  the  general  principles  by  which  the  board  had  been  guided.' 


*  Notes  on  Some  of  the  Questions  Decided  by  the  Board  of  Commissioners 
under  the  Convention  with  France,  of  the  4th  July  1831.  Philadelphia,  1836. 
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He  discussed  the  subject  under  two  general  heads— first,  the  title  of  the 
claimant  to  participate  in  the  fnnd;  and  second,  the  raeasnre  of  compen- 
sation. 

Under  the  first  head;  the  first  topic  discussed  was 
Kation^^Charaoter  of  ^^^^  ^^.  ^^^  national  character  of-the  claim.  The  com- 
mission required  that  the  claim  should  be  altogether 
American,  that  it  should  have  originally  belonged  and  have  continued  to 
belong  to  an  Acxerican  citizen.  The  question  whether  a  foreigner  domi- 
ciliated in  the  United  States  for  commercial  purposes  was  entitled  to  the 
benefits  of  the  convention,  did  not  arise  before  the  commission.  Several 
cases,  however,  occurred  where  the  claimants,  w^ho  were  American  citizens 
by  birth,  and  had  not  renounced  their  allegiance,  were  at  the  time  of  the 
spoliation  residing  Id  foreign  countries.  Where  the  foreign  nation,  within 
whose  territories  the  claimant  was  domiciliated,  was  at  war  with  France, 
and  the  property  was  taken  jure  hellif  the  claim  was  disallowed.^  But  where 
the  country  in  which  he  wtis  a  resident  was  neutral,  he  was  held  to  retain 
the  right  to  protection.^  Where  the  claimant,  thongh  a  resident  citizen 
of  the  United  States,  was  interested  in  a  foreign  commercial  house,  he  was 
regarded,  in  respect  of  the  property  of  such  house,  as  domiciled  in  the 
country  in  which  the  house  was  situated.  It  was  also  held  that  a  citizen 
might  renounce  the  protection  of  his  government  by  violating  its  laws. 
By  the  act  of  Congress  of  February  7,  1806,  commercial  intercourse  was 
prohibited  between  '^ persons  resident  within  the  United  States  and  per- 
sons resident  within  any  part  of  that  island  (Hispaniola)  not  in  the  pos- 
session and  under  the  acknowledged  government  of  France.''  Where  a 
vessel  when  captured  was  violating  this  statute,  indemnity  was  refused. 
The^same  rule  was  applied  in  cases  of  violation  of  the  embargo  of  Decem- 
ber 22, 1807,  and  the  noniuterconrse  act  of  March  1,  1809. 

The  convention  made  provision  only  for  cases  of 
Meamng ofTerm  unlawful  captures  of  American  "property."  By  a 
majority  of  the  board  it  was  determined  that  property 
should  be  held  to  include  ''only  those  inierests  which  were  absolutely 
vested  before  the  intervention  of  France,  or  which  became  so  in  conse- 
quence of  that  intervention.  Commissions,  therefore,  as  well  as  profits, 
wages  of  seamen,  and  a  variety  of  minor  contingent  interests,  were  held 
not  to  possess  the  character  of  property."  The  claims  of  insurers  were, 
however,  regarded,  whether  the  loss  was  total  or  partial,  though  the  com- 
missioners under  the  Florida  treaty  seemed  to  have  treated  insurers  as 
assignees  and  recognized  them  as  claimants  only  iu  case  of  total  loss. 
The  commissioners  under  the  French  convention  acted  upon  a  broader 
principle.* 

The  next  subject  discussed  by  Mr.  Kane  was  that  of 
Affenoy  of  France,  the  nature  of  the  act  which  formed  the  subject  of  com- 
plaint. Was  it  the  act  of  France f  In  a  large  propor- 
tion of  the  injuries,  the  agency  of  France  was  direct  and  obvious.  Where 
there  were  judicial  proceedings,  the  commissioners  recognized  the  princi- 
ple that  a  state  is  politically  answerable  only  for  the  decisions  of  its 


» The  Pizarro,  2  Wheat.  228. 

2  Muiray  v.  Ch4irming  Betsey y  2  Cra.  120. 

^  Grade  v.  Neto  York  Insurance  Co.,  8  Johns.  237,  245. 
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highest  trihunalB;  hat  where  the  coarse  of  decisions  in  the  highest  conrt 
was  ahsolately  uniform,  and  a  reversal  of  the  condemnation  was  hopeless, 
the  claimant  was  not  required  to  show  that  he  had  prosecuted  an  appeal. 
Seizures  of  munitions  of  war  and  provisions,  and  levies  of  pecuniary  con- 
tributions in  neutral  territory  by  national  functionaries  for  public  uses, 
were  treated  as  grounds  for  indemnity.  Also  the  burning  of  American 
vessels  at  sea  by  a  French  squadron  to  conceal  its  course  from  the  enemy. 
Spoliations  of  a  minor  sort,  having  the  character  of  personal  depreda- 
tions, were  excluded.^  But,  apart  from  spoliations  in  which  the  agency 
of  the  French  Government  through  its  own  officers  was  in  question,  there 
was  a  large  class  of  cases  in  which  it  was  alleged  that  France  influenced 
or  compelled  other  nations  to  commit  wrongs.  This  allegation  especially 
affected  claims  growing  out  of  spoliations  in  Holland  and  Denmark. 

When  the  convention  between  the  United  States  and 
CaM  of  Holland.  France  of  1831  was  concluded  more  than  a  year  had 
elapsed  since  Wheaton  brought  to  a  successful  termi- 
nation his  negotiations  with  Denmark  for  the  payment  of  the  claims  of 
American  citizens  on  account  of  the  seizure,  detention,  condemnation,  and 
confiscation  of  their  vessels,  cargoes,  or  other  property  in  that  country. 
If  Denmark  was  thus  liable,  was  not  Holland  alsof  If  so,  the  claimH 
against  Holland  were  not  valid  charges  on  the  fund  under  the  convention 
with  France,  In  reality,  the  United  States  had  practically  abandoned  the 
claims  against  Holland,  claims  which  grew  out  of  the  seizure  and  the 
sequestration  or  confiscation  of  American  vessels  in  Dutch  ports  in  1809 
and  1810.  When  the  United  States  pressed  the  claims  in  1815,  the  Dutch 
Government  denied  its  responsibility  on  the  ground  that  when  the  seizureis 
occurred  the  Netherlands  were  nnder  the  actual  government  of  France. 
The  discussion  continued  from  time  to  time  for  five  years.  The  cases  of 
three  vessels  were  particularly  discussed:  The  Baltimore,  Captain  Philips; 
the  Bacehua,  Captain  Johnson;  the  St,  Michael^  Captain  Dawson.^  On 
May  26,  1820,  John  Qnincy  Adams,  as  Secretary  of  State,  instructed  Mr. 
A.  H.  Everett,  the  charg<$  d'affaires  of  the  United  States  at  The  Hague,  to 
forbear  to  press  the  matter  further  for  the  present.  This  step  was  taken 
at  the  request  of  the  Dutch  Government,  made  through  its  minister  at 
Washington,  that  the  claims  be  not  further  pressed.'^  The  commissioners 
under  the  convention  with  France  decided  that  these  claims  constituted 
valid  demands  against  the  French  nation.  Mr.  Kane  discussed  the  ques- 
tion as  follows : 

'Ust.  Holland,  after  some  ten  years  of  politioal  changes,  during  which 
though  nominally  independent  she  was  tributary  to  all  the  projects  of 
France,  had  received  in  the  month  of  June  1806,  a  l<ing  of  the  Napoleon 
family.  But  it  was  manifest,  that  in  placing  Louis  upon  the  throne,  his 
brother  had  not  renounced  his  control  over  the  affairs  of  that  country. 
The  form  of  distinct  sovereignties  was  presented  to  the  public  eye;  but 
the  energies  of  the  Dutch  people  were  directed  more  than  ever  to  the 
advancement  of  the  imperial  policy.  At  last,  in  the  concluding  month  of 
1809,  a  new  crisis  approached.  At  a  moment  when  the  finances  of  Holland 
were  in  a  state  of  extreme  embarrassment,  she  was  required  to  destroy  her 
commerce  with  foreign  nations,  which  formed  the  principal  source  of  her 

>  U.  8,  V.  Jones,  3  Wash.  C.  C.  218;  Case  of  Choline,  2  L.  G.  714,  754. 
•^  Am.  State  Papers,  For.  Eel.  V.  598-629. 
'Id.  629. 
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revenues.  Louis  ventured  to  remonstrate,  and  d^ayed  compliance  with 
the  mandate.  He  was  reminded  in  reply ,  that  the  country  of  which  he 
was  sovereign  was  a  French  conquest,  and  that  ^his  highest  and  impre- 
scriptible duties  were  to  the  imperial  orown;'  and  it  was  announced  to 
him,  in  terms  which  could  not  be  mistaken,  that  the  project  of  uniting 
Holland  to  the  empire  was  already  matured,  and  that  its  consummation 
could  only  be  postponed  by  his  unqualified  obedience.  Among  the  moat 
decided,  though  not  the  first  tests  of  his  submission,  as  he  has  since  de- 
clared to  the  world,  '  the  pretended  treaty  of  the  16th  of  March  1810, 
which  was  in  fact  a  capitulation,  was  presented  to  him  to  be  ratified.'  '  It 
was  imposed,'  he  adds,  'by  the  emperor;'  and  a  prisoner  as  Louis  was  at 
the  time  at  Paris,  he  had  no  choice  but  to  yield.  The  French  armies  had 
forcibly  possessed  themselves  beforehand  of  several  of  the  Dutch  fortresses ; 
French  officers  of  the  customs  occupied  all  the  ports  and  outlets  of  the 
kingdom;  and  Napoleon,  confounding  apparently  his  purposes  with  their 
execution,  had  already  directed  his  decrees  to  the  authorities  of  Holland 
as  if  it  was  one  of  the  departments  of  France.  The  assent  of  the  king 
however  did  not  avail  to  prolong  his  reign.  The  troops  of  his  brother 
continued  to  advance,  they  menaced  Amsterdam,  the  popular  feeling  was 
inflamed,  and  in  the  vain  hope  of  averting  a  new  revolution,  Louis  abdi- 
cated on  the  1st  of  July  in  favour  of  his  son.  It  was  unnecessary:  the 
emperor's  arrangements  were  already  made :  a  decree  of  thirteen  articles 
was  issued  on  the  9th  from  the  palace  of  Rambouillet,  the  first  of  which 
declared  that  Holland  wjis  united  to  the  empire. 

''The  tenth  article  of  the  treaty  of  16th  March  1810  was  as  follows: 
'  All  merchandize,  which  has  arrived  in  American  vessels  in  the  ports  of 
Holland  since  the  1st  of  January  1809,  shall  be  placed  under  sequestia- 
tioii,  aud  shall  belong  to  France,  to  be  disposed  of  according  to  circum- 
stances and  to  the  political  relations  with  the  United  States.'  It  was 
executed  in  the  spirit  which  suggested  it,  rather  than  according  to  its 
terms:  every  American  cargo,  without  reference  to  the  date  of  its  inipor- 
tation,  was  setiuestered  at  once.  Some  were  afterwards  released  under 
the  decree  of  9th  July  1810,  or  by  special  favour;  but  the  greater  number, 
after  more  or  less  delay,  were  sold  by  the  imperial  order,  and  their  pro- 
ceeds passed  into  the  caisse  d^amartissement  at  Paris. 

"It  was  for  the  value  of  these  cargoes,  that  reclamations  were  made 
before  the  commissioners.  The  brief  account  which  has  been  given  of  the 
political  condition  of  Holland  from  the  year  1809  till  it  was  formally 
merged  in  the  French  empire,  sufficiently  explains  the  reason  for  allowuig 
them.  Holland  was  already  a  dependent  kingdom,  and  Louis  a  merely 
nominal  sovereign.  The  treaty  was  a  form ;  in  substance  it  was  an  impe- 
rial decree. 

"2d.  The  spoliations  to  which  Denmark  ministered  were  of  a  different 
character.  The  grand  project  of  Napoleon,  which  was  to  effect  the  subju- 
gation of  Groat  Britain  by  excluding  lier  manufactures  and  the  productions 
of  her  colonics  from  the  markets  of  the  world,  had  received  the  assent  of 
nearly  all  European  sovereigns.  Denmark  had  been  at  war  with  England 
since  the  attack  of  Copenhagen  in  1807,  aud  had  vied  with  France  in 
edicts  for  the  imprisonment  of  British  subjects  and  the  confiscation  of 
their  property.  But,  in  the  summer  of  1810,  she  had  not  extended  to  her 
territories  the  prohibitions  of  the  continental  system.  Large  quantities 
of  colonial  produce  belonging  to  American  citizens  were  in  consequence 
collected  in  the  <luchy  of  Holstein.  The  city  of  Hamburg  formed  the 
frontier  post  of  the  French  custom  houses;  and  its  proximity  to  the  free 
port  of  Altona,  from  which  it  is  divided  only  by  a  geographical  line, 
offered  great  facilities  to  the  secret  introduction  of  forbidden  merchandize 
from  the  adjacent  duchy. 

"  At  this  time,  10th  August  1810,  the  decree  of  Trianon  was  promulgated, 
which  marked  the  first  change  in  the  imperial  policy  by  declaring  a  tariff 
on  the  productions  of  British  colonies.  This  was  followed  on  the  2d  of 
October  1810  by  a  decree  of  Fontainebleau,  applying  the  provisions  of  the 
former  decree  to  all  colonial  produce  fonnd  in  the  Hauseatic  towns,  or 
which  might  be  imported  into  them  thereafter.  A  third  decree  bore  date 
the  4:th  of  October:  it  recited  that  much  colonial  merchandize  had  been 
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brought  into  HolHtein  by  Danish  privateers,  and  authorized  its  introduc- 
tion within  the  lines  of  French  custom  houses,  by  the  way  of  Hamburg,  at 
any  time  before  the  1st  of  November  following,  on  compliance  with  cer- 
tain formalitit'S  and  payment  of  the  prescribecl  duties.  No  doubt  these 
duties  were  enormous,  prohibitory  even ;  but  in  this  there  was  nothing  to 
complain  of.  So  far  as  the  decree  of  the  2d  of  October  was  retroactive,  it 
affected  thoee  only  who  had  been  guilty  of  an  oli'ense  against  the  regula- 
tions previously  in  force;  and  as  to  the  future,  it  was  optional  with  the 
owners  of  the  goods,  whether  they  would  avail  themselves  of  the  privi- 
lege of  bringing  them  to  Hamburg  on  the  terms  proposed,  or  not.  A  series 
of  ordinances  of  the  king  of  Denmark  succeeded  however,  which  deprived 
them  of  this  right  of  choice. 

"The  first  of  these  was  issued  at  Fredericsber^  on  the  20th  of  October. 
After  announcing  the  qualified  removal  of  the  interdict  on  importations 
of  certain  goods  into  Hamburg  by  the  French  decree  of  the  2d,  and  con- 
ceding to  those  interested  the  royal  permission  to  avail  themselves  of  the 
privilege  granted  by  'the  friendship'  of  the  French  emperor;  it  pro- 
ceeds to  declare  the  purpose  of  the  kiug,  to  '  co-operate  on  his  part  in 
attaining  the  object  of  the  emperor,  by  raising  the  prices  in  the  duchies 
of  wares  named  in  the  tariff  to  the  height  which  they  have  reached  in  the 
neighbouring  countries  in  which  the  French  tariff  is  already  established, 
and  by  preventing  as  far  as  possible  the  illicit  exportation  of  colonial 
goodn.'  It  then  ordains,  that  everyone  having  in  the  duchies  any  such 
eoods  as  are  specified  in  the  French  tariff,  shall  declare  the  same  within 
forty-eight  hours  on  pain  of  confiscation,  and  shall  within  forty-eight 
hours  more,  make  report  of  the  quantity  he  intends  exporting  to  Ham- 
burg; it  fixes  the  manner  in  which  the  transit  shall  take  place,  by  the 
way  of  Altona,  and  enacts  that  goods  once  entered  for  transit  shall  not 
afterwards  remain  in  the  country;  it  charges  a  transit-duty  of  six  per 
cent  ad  valorem  on  the  goods  so  reported,  in  addition  to  that  previously 
subsisting,  and  on  the  goods  which  shall  not  be  reported  it  levies  a  heavier 
impost  than  that  prescribed  by  the  tariff  of  Trianon. 

**  Other  ordinances  followed  on  the  26th  of  the  same  month,  avowedly 
at  the  request  of  the  French  emperor,  and  having  for  their  object  the 
expulsion  of  colonial  produce  from  the  Danish  territories.  At  last  it  was 
announced,  that  by  a  royal  decree  of  the  9th  of  November,  'all  colonial 
goods  held  on  foreign  account  in  the  duchies  of  Sleswig  and  Holstein,  so 
far  as  they  are  referred  to  in  the  ordinance  of  the  20th  of  October,  shall 
within  twenty-four  hours  after  the  publication  of  the  present  decree  bo 
reported  by  the  factors  or  other  holders  for  exportation  to  Hamburg ;  and 
in  default  of  such  report,  shall  be  confiscated.^ 

'*  Driven  by  force  of  these  extraordinary  enactments  out  of  the  Danish 
territory,  the  route  designated,  and  all  esca])e  fully  guarded  against,  the 
colonial  merchandize  passed  into  Hamburg,  and  there  became  subject  to 
the  tariff  of  Trianon.  The  only  indulgence  which  could  be  obtained  by 
the  owners,  was  a  permission  to  pay  their  duties  in  kind,  by  surrendering 
two-thirds  of  the  goods  to  the  French  Government;  the  rest  standing 
charged  with  the  transit  duties  and  other  expenses,  which  generally  more 
than  consumed  it. 

''Sach  is  the  history  of  the  claims,  which  were  classed  as  the  Holstein 
and  Hamburg  cases.  They  present,  on  the  part  of  Denmark,  a  train  of 
wrongs  unworthy  of  a  state  unquestionably  sovereign  and  professing  to 
be  free,  committed  against  the  citizens  of  a  friendly  nation,  who  had  vio- 
lated no  law,  and  were  entitled  to  protection  by  every  title  of  hospitality 
and  justice. 

''  But  the  question  before  the  board  regarded  not  Denmark,  but  France. 
One  cannot  be  charged  with  the  acts  of  the  other;  for  neither  was  de- 
pendent. It  may  be,  that  the  conduct  of  king  Frederic  was  dictated  by 
his  ahxiety  to  conciliate  the  favour  of  the  French  emperor;  or  perhaps  he 
was  moved  by  the  portion  of  the  spoil  which  might  fall  into  his  hands :  we 
had  nothing  to  do  with  his  motives  or  his  fears.  The  act  was  his  own :  the 
kingdom  of  Denmark  was  then,  as  now,  independent. 

"  France  might  plead  the  systematic  evasion  of  her  commercial  regula- 
tions at  Hamburg,  and  the  well-known  illicit  destination  of  some  of  the 
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merchandize  which  was  stored  in  Holstein,  to  excuse  the  oomplaoency  with 
which  she  regarded  the  ordinances  of  the  king :  we  cannot  complain  that 
she  did  not  relax  her  tariff  in  favour  of  the  reluctant  importers  from  the 
Danish  dominions. 

*'  This  then  is  the  broad  distinction  between  the  cases  of  Holland  and 
Denmark.  The  former  was  a  nominal,  the  latter  an  actual  sovereignty. 
The  intervention  of  one  was  merely  formal,  and  was  exacted  by  force;  the 
other  was  the  voluntary  pander  to  French  avidity.'' 

If  in  any  case  it  was  decided  that  the  act  complained 
Munioipal  Reg ulfttionB.  of  was  the  act  of  France,  the  next  question  considered 

was  whether  the  act  constituted  an  unlawful  seizure, 
capture,  sequestration,  confiscation,  or  destruction  of  property.  Where 
property  was  condemned  for  violation  of  municipal  regulations  within 
municipal  jurisdiction  this  question  was  answered  in  the  negative. 
Articles  VII.  and  VIII.  of  the  Berlin  decree,  preventing  the  reception  of 
vessels  coming  directly  from  British  ports,  and  punishing  fraudulent  at- 
tempts to  evade  the  prohibition,  were  treated  as  legal.  The  enforcement 
of  the  Trianon  decree  at  Hamburg  in  1810,  as  above  detailed,  was  likewise 
held  not  to  afford  a  ground  of  claim. 

In  one  class  of  cases,  involving  the  validity  of  certain 
Th«  Bt  Domingo  OaMt.  alleged  municipal  regulations,  the  conclusion  of  the 

board  was  more  dehuite  than  the  reason  by  which  Mr. 
Kane  seeks  to  explain  it.  The  class  in  question  was  that  of  vessels  cap- 
tured on  a  voyage  to  or  from  ports  in  St.  Domingo  (Hispaniola),  undt*r 
the  French  arreU:8  prohibiting  trade  with  ports  of  the  island  occupied  by 
the  blacks.  In  some  cases  the  vessels  were  regularly  condemned,  while  in 
others  the  condemnation  was  irregular  or  altogether  lacking;  but  in  each 
case  it  was  conceded  that  the  vessel  was  on  a  voyage  to  or  from  a  pro- 
hibited port,  and,  on  the  rule  applied  by  the  board,  that  irregularities  in 
procedure  would  not  avail  a  guilty  claimant,  it  was  considered  that  no 
indemnification  could  be  allowed  unless  the  arret^s  were  unlawful.  In 
July  1800  the  blacks,  who  had  for  some  time  been  in  revolt,  declared 
their  independence  and  establisht'd  a  constitution  of  government.  '*  In 
the  beginning  of  1802,"  says  Mr.  Kane,  ''  a  French  army  attempted  their 
subjugation,  and  from  that  time  till  the  year  1806  the  arrets  in  question 
were  published  by  the  French  captains-general  of  the  island.  The  object 
of  all  of  them  was  the  same — the  prohibition  of  commerce  with  the  revolt- 
ers,  some  declaring  the  island  in  a  state  of  siege,  while  others  subjected 
to  capture  and  confiscation  all  foreign  vessels  found  within  a  prescribed 
distance  of  the  coast,  or  coming  out  of  ports  occupied  by  the  rebels,  or 
bound  to  those  ports,  whether  cleared  directly  for  them  or  having  marked 
clearances.  Shortly  aft«r  this  period  the  attention  of  France  was  diverted 
from  the  concerns  of  St.  Domingo,  but  it  was  only  in  1825  that  she  for  the 
first  time  recognized  the  political  independence  of  the  island."  The  United 
Stat-es  never  recognized  the  government  of  the  blacks,  and  Mr.  Kane  prop- 
erly observes  that  ''the  question  of  independent  or  not  is  a  question  for 
governments,  with  which  citizens  have  no  light  to  intermeddle."  From 
this  premise  he  draws  the  conclusion  that  "the  a  fTrf<^^  promulgated  by  the 
French  authorities  were  not  in  themselves  unlawful,"  and  then  declares : 

"It  is  unnecessary  to  inquire  further  into  their  character.  They  may 
have  blended  municipal  remedies  with  belligerent  rights,  or  may  have 
transcended  the  proper  limits  of  both ;  but  they  certainly  interdicted  com- 
merce with  the  blacks,  and  this  interdiction  our  citizens  were  bound  to 
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rospect.  If  their  property  had  been  seized,  condemned,  oonfiscated,  it  was 
among  the  hazards  of  which  they  were  not  ignorant,  and  which  the  alterna- 
tive of  large  profits  stimulated  them  to  encounter.  France  may  have  done 
wrong  iu  arresting  them:  she  may  have  arrogated  a  jurisdiction  which  did 
belong  to  her;  and  for  this  the  United  States  might  have  held  her  answer- 
able. She  may  have  condemned  them  irregalarly ;  bnt  the  citizen  has  lost 
nothing  by  the  irregnlarity,  and  can  have  no  claim  to  indemnity." 

The  indefiniteuess  of  the  foregoing  statement,  in  which  the  lawfulness 
of  the  decrees  is  assumed  without  regard  to  whether  they  may  have  '^  trans- 
cended the  proper  limits"  both  of  manicipal  remedies  and  belligerent 
rights,  and  in  which  condemnation  under  them  is  treated  as  at  most  an 
<' irregularity,"  may  be  dispelled  by  stripping  the  explanation  of  every- 
thing but  the  sentence  in  which  it  is  admitted  that  the  United  States 
''  might  have  held  "  France  ''  answerable,"  bnt  did  not.  Municipal  inter- 
dicts forbidding  intercourse  with  ports  in  the  possession  of  insurgents  or 
belligerents,  as  a  substitute  for  a  blockade  duly  instituted  and  maintained, 
have  generally  been  treated  as  invalid.'  The  claims  against  Spain,  settled 
under  the  Florida  treaty,  were  largely  based  on  her  attempts  to  enforce 
her  laws,  forbidding  intercourse  with  her  colonies,  against  commerce  with 
Spanish-American  ports  which  were  in  the  possesion  of  belligerents,  and 
which  she  was  unable  effectively  to  blockade.  Bnt  in  the  case  of  San 
Domingo  the  United  States  had  seen  lit  not  only  to  recognize  the  French 
arr^ie»,  but  to  assist  in  enforcing  them  by  forbidding  intercourse  between 
the  United  States  and  every  part  of  the  island  not  in  the  actual  possession 
or  Government  of  France.'  Back  of  this  fact  the  board  evidently  did 
not  deem  it  proper  to  go.' 

As  to  the  various  cases  in  which  the  seizure  and 

ftiiMtions  oflntarna-  destruction  of  American  property  was  justified  by  the 
immediate  bearing  of  the  law  of  nations,  Mr.  Kane 
says: 

"  Ist.  Confiscations  of  property  contraband  of  war  anterior  to  the  31st 
of  July  1809,  when  the  treaty  of  1800  expired  by  limitation,  and  the 
seizure  and  detention  of  vessels  containing  it,  for  the  purpose  of  unload- 
ing them,  were  of  course  decided  by  reference  to  that  treaty.  Those  of 
later  date,  when  the  treaty  had  expired,  rested  on  a  different  footing;  but 

iMr.  Bayard  Sec.  of  State,  to  Mr.  Becerra,  April  24,  1885,  For.  Rel.  1885, 
p.  254. 

'Act  February  28,  1806,  2  Stats,  at  L.  351;  act  of  February  2i,  1807, 
2  Stats,  at  L.  421. 

'By  some  manuscript  notes  of  Mr.  Campbell,  for  which  I  am  indebted  to 
one  of  his  descendants,  I  find  that  he  did  not  concur  to  the  full  extent  in 
the  decision  of  the  board  in  the  St.  Domingo  cases,  but  read  an  opinion 
expressing  his  dissent  on  certain  points.  He  admitted  the  validity  of  the 
arr^tds  as  municipal  regulations,  but  contended  that  as  such  they  could 
have  no  effect  beyond  the  territorial  jurisdiction.  A  vessel  which  had 
traded  with  a  prohibited  port  might,  on  coming  out,  be  captured  even  on 
the  high  seas  for  the  offense  committed  within  the  jurisdiction.  Such  he 
understood  to  be  the  rule  of  the  law  of  nations  as  laid  down  in  Hudson  v. 
Guesiier,  6  Cranch,  281-285.  But  he  contended  that  vessels  on  the  out- 
ward voyage  from  the  United  States,  before  they  had  come  within  the 
jurisdiction  of  St.  Domingo,  and  therefore  within  the  operation  of  the 
decrees,  were  not  liable  to  capture. 
5627— VOL.  5 6 
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the  liberality  of  the  French  oonrte  on  the  sabject  of  contraband  left  little 
occasion  to  decide  the  difficalt  questions  which  belonged  to  it.  In  regard 
to  provisions  and  supplies  generally,  the  board  adopted  the  mle  of  the 
British  admiralty  and  of  our  own  supreme  court;  and  held  them  illicit, 
only  when  they  were  destined  to  the  military  or  naval  use  of  an  enemy  of 
France,  and  when  they  were  not  the  productions  of  the  United  States. 

'^2d.  One  class  ouly  formed  an  apparent  exception  to  the  last  part  of 
this  rule.  During  the  sio^e  of  Cadiz  by  the  French  in  1810, 1811  and  1812, 
numerous  cargoes  of  provisions  of  American  origin  were  despatched  from 
the  United  States  for  traffic  with  the  besieged.  The  fact  of  the  siege  was 
of  course  well  known  to  those  engaged  in  these  voyages,  and  formed  in- 
deed their  principal  incentive.  A  number  of  vessels  with  this  destination 
and  object  were  taken  by  French  boats  within  the  limits  of  the  outer  har- 
bour of  Cadiz,  or  so  immediately  in  its  vicinity  us  to  preclude  the  excose 
that  they  were  ignorant  of  the  continuance  of  the  siege.  They  were  con- 
demned on  the  ground  that  they  had  sailed  with  an  intention  of  violating 
the  siegOy  and  had  thus  made  themselves  allies  of  the  enemy.  No  evidence 
appears  to  have  been  offered  to  the  French  courts,  nor  was  any  presented 
before  the  board,  to  show  that  this  was  not  their  original  intention  or 
that  it  had  been  abandoned.  Their  apparent  and  uncontradicted  purpose 
therefore  was  to  minister  to  the  necessities  of  the  besieged  and  fortify 
their  resistance. 

''The  law  has  long  been  settled  in  England  and  our  own  country,  that 
a  vessel  sailing  for  a  blockaded  port  with  knowledge  of  the  blockade  is 
liable  to  the  consequences  of  a  breach  of  it  (1  Robins.  154;  4  Cra.  78;  5 
Cra.  335;  6  Cra.  29)  and  neither  in  our  treaties  with  foreign  powers  nor  in 
the  treatises  of  public  jurists  is  there  to  be  found  a  reason  why  a  sailing 
with  knowledge  for  a  besieged  port  should  not  have  a  similar  effect.  It 
was  asserted  before  the  board  that  the  investment  of  Cadiz  by  the  French 
was  only  on  the  landside,  aud  by  analogy  to  some  decisions  of  Sir  William 
Scott  in  cases  of  blockade  it  was  contended  that  a  maritime  expedition 
could  not  be  an  iufractiou  of  the  siege.  It  might  however  be  sufficient  to 
reply,  that  the  capture  of  so  many  vessels  at  the  very  opening  of  the  port 
by  boats  armed  for  that  purpose,  was  proof  in  itself  that  the  investment 
had  been  more  complete  than  was  admitted  by  the  argument.  But  the 
analogy  on  which  the  argument  rests  is  imperfect.  In  the  cases  of  the 
Ocean  and  the  Alert  (3  Rob.  297, 4  Rob.  65),  which'  are  those  referred  to,  the 
question  was,  whether  a  voyage  from  an  open  port  became  a  violation  of 
blockade  because  the  cargo  had  been  brought  overland  from  a  blockaded 
town.  Had  the  goods  in  those  cases  been  captured  before  their  arrival  at 
the  place  of  exportation  by  troops  stationed  by  the  way  for  the  purpose 
of  intercepting  them,  the  facts  would  have  more  nearly  resembled  those, 
on  which  the  board  w;is  called  to  decide.  It  is  enough  for  the  vindication 
of  France,  that  the  means  which  she  employed  for  the  investment  of  Cadis 
were  such  as  to  make  a  breach  of  the  investment  'evidently  dangerous.' 
Whether  she  used  ships  of  war  to  prevent  the  introduction  of  supplies,  or 
whether  she  relied  on  her  batteries  or  her  boats  to  produce  the  same  result, 
is  altogether  unimportant.  Nor  has  a  neutral  the  right  to  question  the 
adequacy  of  the  force  to  the  object,  if  there  appears  to  have  been  a  real 
intention  of  seeking  the  reduction  of  the  place  by  investment.  How  can 
he  iu  such  a  ciise  complain  that  the  force  was  insufficient  to  occasion  evi- 
dent danger  of  capture,  aud  that  he  was  himself  captured  by  that  very 
force? 

'*3d.  A  still  more  plain  dereliction  of  the  neutral  character  was  that  of 
an  engagement  in  the  transport  service  of  an  enemy  of  France;  as  where 
an  American  vessel  was  chartered  by  a  government  agent  to  carry  supplies 
to  the  British  garrisons  in  the  West  Indies,  and  was  captured  while  per- 
forming that  office.  The  only  difficulty,  in  cases  like  this,  wob  in  attain- 
ing a  knowledge  of  the  fact.  It  rarely  presented  itself  in  the  evidence 
before  the  pri/.e  court,  and  did  not  perhaps  form  a  part  in  every  instance 
of  the  more  full  development  of  interests  which  was  exacted  by  the  rnles 
and  practice  of  the  commissioners. 

^'4th.  Under  the  treaty  of  1800,  the  cargo  took  its  national  character 
from  the  iiag  under  which  it  was  carried ;  free  ships  making  free  goods 
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and  enemy  saips  enemy  goods.  But  when  that  treaty  expired,  the  general 
lawornations  obtained  as  between  France  and  the  United  States,  accord- 
ing to  wliich,  the  property  of  an  enemy  is  under  all  circumstances  a  legiti- 
mate object  of  seizare  and  contiscation.  Accordingly,  when  an  American 
had  laden  bis  goods  on  board  a  British  vessel,  he  could  not  complain  that 
his  voyage  was  broken  up  by  the  capture  of  the  vessel ;  and  for  the  same 
reason  a  British  cargo  would  authorize  the  arrest  and  temporary  detention 
of  an  American  vessel.  Still,  according  to  the  law  of  nations,  the  prop- 
erty of  the  nentral  would  not  be  affected  in  either  of  these  cases  by  its 
association  with  that  of  a  belligerent.  The  American  cargo  would  be 
restored,  and  the  American  ship  released  as  soon  as  she  could  be  unladen. 
The  exceptions  to  this  rule  were  founded  on  the  alleged  misconduct  of  the 
neutral.  If  he  endeavoured  to  mask  the  property  of  the  enemy,  by  com- 
mingling it  with  his  own  or  by  otherwise  investing  it  with  a  neutral 
garb,  he  was  punished  for  the  deception  by  a  forfeiture  of  his  national 
claim  to  immanity.  Thus,  where  a  Swedish  ship  which  l)a<l  been  pur- 
chased by  an  American,  entered  a  port  under  the  dominion  of  P^anco  then 
at  war  with  Sweden,  and  exhibited  simulated  American  papers  to  protect 
herself  from  capture  as  an  enemy,  her  cargo  belonging  to  the  same  Ameri- 
can was  held  justly  liable  to  condemnation. 

'*5th.  The  absence  of  appropriate  documents  to  establish  the  American 
character  of  a  vessel  or  its  cargo,  constituted  another  sufhcient  ground 
for  its  arrest  and  detention.  But  it  was  held  by  the  board  that  the  defi- 
ciency was  not  per  ee  a  ground  for  condemnation.  The  seventeenth  article 
of  the  treaty  of  1800 provided  that  such  cases  should  be  examined  by  a  proper 
tribunal,  and  that  their  neutrality  might  be  sufficiently  established  '  by 
other  proofs  admissible  by  the  nsage  of  nations.'  The  absence  of  a  simi- 
lar provision  in  the  treaty  of  1778,  connected  with  a  stipulation  that  ncni- 
trals  should  in  times  of  war  be  provided  with  certain  national  documents, 
had  given  room  for  a  diflTorent  decision  by  the  French  courts.  But  the 
commissioners  were  of  opinion  that,  independent  of  the  treaty  of  1800, 
and  of  course  after  it  had  expired,  secondary  proofs  of  nationality  could 
not  be  rejected  in  ordinary  cases  without  violating  the  law  of  nations. 
The  eleventh  article  of  the  French  regulations  of  26th  July  1778,  which 
ordained  that  ^regard  should  be  had  only  to  tlie  documents  found  on 
board'  at  the  time  of  capture,  was  regarded  as  itself  an  interpolation  in 
the  code  of  public  law  which  no  nation  had  authority  to  make.  It  was 
unnecessary  to  appeal  on  this  point  to  the  unvarying  ruhfs  of  other  coun- 
tries. The  very  words  of  the  treaty  of  1800  recognize  that  other  proofs 
are  'admissible  by  the  usage  of  nations,'  and  give  to  the  treaty  provision 
a  merely  declarative  character.  Whatever  may  have  been  at  one  time 
contended  in  the  United  States,  the  piinciple  is  too  clear  for  argument 
now,  that  a  nation  cannot  modify  her  expressed  compacts  nor  those  which 
are  implied  by  the  general  usage,  without  the  assent  of  the  parties  by 
whose  concurrence  they  were  originally  established. 

"The  Berlin  decree  was  held  by  the  commissioners 
Berlin  Decree.  to  present  no  justification  for  the  acts  of  France,  so 
far.  1.  As  it  interdicted  to  Americans  the  trade  with 
England  in  goods  not  contraband  and  to  ports  not  actually  blockaded; 
2.  As)  it  interdicted  to  them  the  trade  in  English  manufactured  goods;  3. 
As  it  condemned  American  ships  for  carrying  British  property;  and  4.  As 
it  condemned  American  property,  because  found  on  board  British  vessels, 
or  having  been  under  the  protection  of  British  convoy. 

Milan  D  d         ^*^*  There  was  one  class  of  cases  within  the  opera- 

&M!A^tur"  "*  ^^^^  ®^  ^^^  Milan  decree  which  was  held  to  furnish  no 
'^***  ground  of  complaint.  It  was  that  of  captures  made  by 
France  of  American  vessels  while  in  the  possession  of  English  captors, 
after  a  forcible  detention  of  more  than  twenty-lour  hours.  It  is  indeed 
somewhat  doubtful  whether  the  French  law  of  recaptures  was  at  all 
changed  by  the  decree.  According  to  long  established  regulations,  a 
French  vessel  after  twenty-four  hours'  possession  by  an  enemy  becomes 
absolutely  the  property  of  a  French  recaptor,  and  is  not  restored  on  sal- 
vage.   The  same  rule  has  always  been  applied  to  the  i)roperty  of  allies  of 
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France,  when  recaptured  from  her  enem^'.  .  But  as  to  neutrals ;  from  the 
year  1779  the  usage  for  many  years  was  to  restore  recaptured  neutral  ves- 
sels, provided  they  were  not  laden  with  contrahand,  or  otherwise  in  cir- 
cumstances to  incur  the  hazard  of  confiscation  (dans  le  cos  d'  etre  confisqu6) 
by  the  enemy. 

'^It  was  perhaps,  because  this  hazard  was  supposed  to  attach  to  all  neu- 
trals when  captured  under  the  earlier  orders  in  council  of  Great  Britain, 
that  the  council  of  prizes  at  first,  in  the  early  part  of  the  present  century, 
pronounced  the  condemnation  of  recaptured  vessels,  with  innocent  car- 
goes. Such  was  the  case  of  the  George,  Eveleih,  captured  by  the  British 
m  January  1808,  recaptured  by  a  French  privateer  in  February,  and  con- 
demned in  July  following,  on  the  express  ground  of  the  recapture,  as  well 
as  for  a  breach  of  the  Milan  decree.  But  as  all  such  eases  were  covered  by 
the  language  of  that  decree,  the  idea  of  a  'visit  from  a  British  cruiser' 
being  included  in  that  of  capture  by  such  a  cruiser,  the  French  courts, 
after  the  decree  had  been  promulgated,  generally  referred  to  it  as  their 
authority  for  pronouncing  condemnation. 

''It  is  not  necessary  to  seek  through  the  various  and  confiioting  usages 
of  different  nations  fur  a  general  law  on  the  subject  of  recaptures,  nor  to 
inquire  whether  the  Milan  decree,  in  this  application  of  its  provisions, 
violated  the  rights  of  neutrals.  Under  what  circumstances  the  recaptur- 
ing cruiser  is  bound  to  investigate  the  title  by  which  his  enemy  held  pos- 
session of  the  prize,  and  how  far  the  principles  differ  under  which  an 
eighth,  a  third,  the  half,  or  the  whole  of  the  neutral's  property  is  con- 
demned without  reference  to  any  act  of  his,  might  at  one  time  have  been 
topics  of  difficulty  as  well  as  interest.  But  the  act  of  Congress  'provid- 
ing for  salvage  in  cases  of  recapture'  (1800,  ch.  14,  sec.  3),  and  which  our 
highest  court  has  applied  to  oases  of  neutral  and  belligerent  property  alike, 
has  decided  the  only  question  which  could  properly  claim  the  notice  of 
the  commissioners.  This  act  provides  that  property  belonging  to  subjects 
of  a  foreign  state  shall,  when  recaptured  by  vessels  bearing  American  com- 
missions, be  either  restored  or  condemned,  on  the  same  terms  and  by  the 
same  rule  as  would  be  applied  by  that  foreign  state  to  American  property 
in  similar  circumstances.  Thus  adopting  the  principle  of  reciprocity,  we 
have  admitted  the  right  of  other  nations  to  legislate  on  the  subject  as  they 
see  fit,  and  cannot  complain  of  the  manner  in  which  the  discretion  is  exer- 
cised. Whatever  may  be  their  law,  it  is  for  the  time  our  own:  we  deal 
with  their  citizens  as  they  deal  with  ours.  It  is  unnecessary  therefore,  to 
inquire  whether  the  French  law  of  recaptures  is  of  ancient  standing,  or  a 
consequence  of  the  Milan  decree,  nor  whether  it  is  essentially  reasonable 
or  just:  our  inquires  are  at  an  end,  when  we  have  ascertained  what  it  is. 
No  reclamation  can  be  founded  upon  its  application  to  the  case  of  an 
American  citizen." 

Assuming  that  an  unlawful  act  on  the  part  of  France 
Charaotorof  Injuneg  was  established,  was  it  injurious  to  the  claimant,  and 
was  the  injury  susceptible  of  pecuniary  reparation? 
The  board  did  not  deem  it  necessary,  says  Mr.  Kane,  to  distinguish  be- 
tween cases  in  which  the  act  of  France  constituted  the  essential  wrong, 
and  those  iu  which  the  injury  was  plainly  and  immediately  consequential, 
as  where  a  vessel  unlawfully  captured  was  wrecked  in  the  hands  of  the 
captors,  or  damaged  or  vexatiously  detained.  So,  in  the  peculiar  circum- 
stances before  the  board,  under  which  capture  was  almost  equivalent  to 
condemnation,  salvage  was  allowed  for  the  recapture  of  neutral  property.' 
On  the  same  principles,  claims  were  allowed  for  ransoms  paid  to  avert  con~ 
fiscation.  Usually,  however,  it  was  requisite  to  show  that  the  injury  was 
directly  referable  to  France.  It  was  also  necessary  to  show  that  the  wrong 
was  not  of  form,  merely,  but  of  substance.  Irregularities  in  procedure, 
where  no  injustice  was  done,  were  not  regarded. 


^  The  War  OnsJean,  2  Rob.  299;  The  Sansom,  6  Rob.  410;  Talbot  v.  Seaman, 
1  Cranch,  37. 
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As  to  the  acts  by  which  the  rights  of  an  American 
Claimt  Senonnoad.  citizen  to  indemnity  might  be  invalidated;  Mr.  Kane 
discnssed,  first,  the  acts  of  the  United  States,  and  next 
the  acts  of  the  citizen  himself.  The  most  important  act  of  the  United 
States  in  this  relation  was  the  renunciation  of  claims  by  the  convention 
conclnded  September  30,  1800.  Mr.  Kane,  speaking  for  himself  both  as 
to  "facf  and  as  to  ''argument/'  says  that  "in  general/'  indemnities 
''  dne  or  claimed  "  before  July  31,  1801,  the  date  of  the  exchange  of  the 
ratifications  of  the  convention  at  Paris,  were  understood  to  have  been 
renounced,  on  tlie  ground  that  "a  treaty  has  effect  from  the  date  of  its 
final  ratification,"  and  therefore  that  the  claims  which  were  released  were 
those  that  existed  at  that  date.  The  obvious  consequence  of  the  assump- 
tion that  the  convention  was  to  be  considered  as  having  taken  eflfect,  in 
respect  of  its  renunciations,  at  the  date  of  its  ratification  and  not  of  its 
conclusion,  was  to  invalidate  a  number  of  claims.  From  the  exclusion  of 
claims  that  arose  prior  to  the  date  of  ratification,  an  exception  was  made 
in  respect  of  property  which  France  was  obliged  by  Article  IV.  of  the 
convention  of  1800  either  to  restore  or  to  pay  for,  but  which  was  not  pro- 
vided for  by  the  convention  of  1803.  Where  restoration  had  become 
impossible,  as  by  recapture,  France  was  not  held  liable. 

In  considering  the  claims  under  Article  IV.  of  the 
Prooft  of  Ownership,  convention  of  1800,  the  question  arose  as  to  whether  it 
was  necessary  that  the  claimant  should  have  demanded 
restitution  of  or  compensation  for  his  property  from  the  French  Govern- 
ment, supported  by  the  proofs  of  ownership  which  that  article  prescribed — 
a  passport  and  a  certificate  of  cargo.  On  this  question  the  board  granted 
a  rehearing,  but  adhered  to  its  decision  that  the  proofs  of  ownership  pre- 
scribed by  the  article  were  essential  to  substantiate  the  claim.  The  pass- 
port and  certificate  of  cargo  prescribed  by  the  convention  of  1800  were 
the  same  aa  those  specified  in  the  treaty  of  amity  and  commerce  of  1778, 
and  the  board  held  them  to  be  exclusive  proofs  of  ownership.  This  quea- 
tion,  it  may  be  observed,  was  distinct  from  that  of  the  condemnations  for 
want  of  a  rSle  d'^quipage. 

The  principal  cases  in  which  claims  were  held  to 
Obm  of  Insurers,  have  been  invalidated  by  the  claimants  themselves 
were  those  in  which  there  was  an  omission  to  seek  the 
relief  provided  by  the  convention  of  1800,  either  by  failure  to  bring  the 
case  before  the  proper  tribunal  or  to  produce  the  necessary  proofs,  or  in 
which  the  claimant  had  accepted  an  indemnity,  though  au  insufiicient  one, 
from  France;  or,  most  numerous  of  all,  in  which  the  loss  was  borne  by 
insurers.  In  the  last  case  the  insurer  was  treated  as  having  acquired  2>ro 
tanto  an  interest  in  the  fund;^  but  if  he  happened  to  be  a  foreigner  ho 
was  held  to  be  excluded  by  alienage,  and  his  payment  for  the  loss  operated 
as  ''an  absolute  relief  to  the  fund.'' 


» "  Special  agreements,  however^" says  Mr.  Kane,  "distributed  the  inter- 
ests in  some  cases  difierently.  An  insurer  sometimes  became  invested  by 
contract,  like  another  purchaser,  with  the  whole  claim  of  his  assured,  and 
sometimes  the  claim  to  indemnity  was  under  a  compromise  surrendered 
by  the  insurer.  But  even  in  these  cases  the  principle  underwent  no  modi- 
fication. The  rights  under  the  treaty  were  still  held  to  have  vested  in  the 
party  who  was  substantially  injured  by  the  act  of  France;  and  if  either 
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In  restTictiug  awards  to  the  loss  aetnally  smitaliied 
MeMore  of  Damages,  by  claimants,  without  interest,  Mr.  Kane,  though  he 
seeks  to  jnstify  the  rule  in  point  of  law,  substantially 
admits  that  the  action  of  the  board  was  influenced  by  the  disproportion 
of  the  fund  to  the  amount  of  the  claims.  The  rules  actually  applied  by 
the  board  in  determining  the  amounts  to  be  awarded  are  explained  by 
Mr.  Kane  as  follows : 

''I.  In  the  ordinary  cases  of  seizure  and  confiscation,  the  loss  to  the 
American  citizen  consisted  in  the  value  of  his  property  at  ttie  time  it  was 
unlawfully  taken  from  him,  and  the  expenses  which  he  incurred  in  a  rea- 
sonable eltbrt  to  defend  or  reclaim  it. 

'*1.  Where  the  property  was  seized  on  shore,  at  the  place  to  which  it 
was  destined,  and  where  it  had  a  deiined  marketable  price,  that  was 
adopted  as  the  criterion  of  its  value.  It  was  ascertained  by  reference  to 
prices  current  and  letters  of  the  day,  or  accounts  of  sales  effected  before 
the  seizure.  Evidence  such  as  this  formed  by  much  the  most  satisfactory 
basis  for  the  awards  of  the  board. 

"The  sales  which  took  place  under  the  authority  of  the  French  Govern- 
ment, whether  before  or  after  the  iinal  conliscatiou,  were  rejected  from 
consideration.  They  were  substantially  prize  sales,  and  their  prices  were 
influenced  by  causes,  with  which  the  value  of  the  property  while  in'  the 
hands  of  the  owner  had  no  connexion.  Sometimes  the  nature  of  the  cargo 
seized  was  such,  that  its  introduction  into  the  market  by  ordinary  com- 
merce was  absolutely  prohibited.  The  exclusion  from  Europe  of  the  pro- 
ductions of  British  colonies  was  the  great  purpose  of  the  continental  sys- 
tem of  Napoleon,  and  formed  the  excuse  for  some  of  the  heaviest  seizures 
of  American  jiroperty.  But,  once  sold  as  prize,  colonial  produce  was 
admitted  for  consumption  wherever  that  system  prevailed.  It  is  obvious 
that  the  price  in  these  cases  was  enhanced  by  the  privilege  which  the  gov- 
ernment sale  conferred.  In  every  instance  a  custom-house  seizure  of  neu- 
tral property,  by  proclaiming  the  hazards  to  which  its  importation  was 
exposed,  and  so  deterring  others  from  the  perils  of  competition,  exagger- 
ated the  price  for  which  it  sold.  Sometimes,  on  the  other  hand,  the  sale 
was  made  in  a  remote,  a  glutted,  or  an  otherwi.Me  inappropriate  market ; 
and  the  proceeds  fell  short  of  the  cost.  The  lo^s  to  the  American  citizen 
by  the  confiscation  of  his  property,  and  tho  receipts  into  the  French 
Treasury  from  the  sale  of  it,  were" therefore  affected  by  circumstances 
altogether  different,  and  could  approach  each  other  only  by  accident. 

"2.  Where  the  property  of  an  American  citizen  was  seized  on  the  ocean, 
a  different  method  of  ascertaining  its  value  was  necessarily  resorted  to. 
Recourse  was  had  in  such  cases  to  its  last  known  value  and  to  the  circum- 
stances which  had  afterwards  increased  or  impaired  it. 

''The  vessel  was  generally  estimated  at  her  cost  to  the  owner,  deducting 
a  reasonable  percentage  for  her  subsequent  depreciation.  The  expense  of 
constructing  her,  as  entered  in  the  builder's  books  of  account,  and  the 
price  paid  for  her  by  the  claimant,  or  that  for  which  an  interest  invher  had 
been  sold  to  others,  were  of  course  safe  guides  to  her  value  at  a  certain 
time.  The  valuation  sometimes  found  in  the  charter  parties,  and  that 
stipulated  in  policies  of  insurance  or  embargo  bonds,  were  also  valuable, 
though  rarely  to  be  accepted  as  conclusive;  and  even  modern  depositions 
were  sometimes  resorted  to. 


the  insurer  or  his  assured  obtained  an  award  for  more  than  he  had  lost  it 
was  only  as  assignee  for  the  other's  interest.  The  spes  recuperandi  was  not 
held  to  be  the  indispensable  companion  of  a  valid  reclamation.  The 
former  passes  by  cession,  and  only  as  a  consequence  of  abandonment;  the 
latter  was  recognized  wherever  a  loss  had  been  paid^  whether  partial  or 
total.  In  the  case  before  the  supreme  court  of  New  York  (8  Johns,  237) 
the  insurer  received  neither  abandonment  nor  cession,  but  he  had  the 
title  to  indemnity ;  the  spe»  recuperandi  did  not  pass  to  him,  but  he  ac- 
quired the  right  of  reclamation."  ^  t 
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"These  proofs  of  valae  however  were  rarely  full,  and  sometimes  a,-  of 
them  were  wanting.  Aware  that  this  might  probably  be  the  case,  the 
board  at  an  early  day  invited  the  gentlemen  who  represented  claims  before 
them,  to  aid  them  in  collecting  information  as  to  the  cost  of  constrncting 
vessels  of  different  classes,  in  the  several  building  districts  of  the  United 
States,  during  the  periods  embraced  in  its  Investigations,  and  to  ascertain 
from  the  insurance  offices  and  other  proper  sources  the  rate  at  which  stic*h 
vessels  depreciated  as  they  grew  older.  Several  gentlemen  were  kind 
enough  to  take  upon  themselves  portions  of  this  labour.  My  deceased 
friend,  Alexander  Stewart,  Jun.,  of  Philadelphia,  whose  name  will  recall 
to  the  circle  which  knew  him  all  that  is  indefatigable,  accurate,  and  just 
in  mercantile  character,  devoted  to  it  the  industry  of  several  months;  ex- 
amining the  books  of  builder's,  merchants  and  insurers,  where  these  were 
accessible  to  him ;  gathering  facts  and  estimates  from  intelligent  residents 
of  other  cities  by  correspondence;  collating  his  materials,  and  presenting 
their  results  in  a  tabular  form. 

"The  seizure  and  description  of  the  vessel,  its  place  of  construction,  and 
its  age  were  except  in  a  few  cases  of  foreign  built  vessels  dotennined  easily 
by  the  register;  and  the  proximate,  or  rather  the  probable  value  was  then 
fixed  by  reference  to  the  general  table  of  information  which  had  been  col- 
lected on  the  subject.  This  result  was  compared  with  the  proofs  in  each 
case;  and  the  table  was  made  more  accurate  for  future  use  by  the  repeated 
tests  which  were  thus  applied  to  it. 

"The  cargo  when  taken  at  sea  was  estimated  at  its  price  in  the  market 
from  which  it  came,  and  the  different  charges  which  had  contributed  to 
increase  its  value.  The  bills  of  parcels  of  the  claimants,  their  invoices — 
taking  care  to  strike  out  the  debentures  on  foreign  merchandize  where 
th«*y  appeared  to  be  included  in  the  price — the  sworn  value  in  the  mani- 
fests of  exportation,  and  a  comparison  of  these  in  some  cases  with  other 
similar  documents  relating  to  other  shipments,  or  with  prices  current  of 
the  day,  enabled  the  board  to  fix  the  original  cost  with  reasonable  cer- 
tainty. 

"To  this  were  added  the  ordinary  brokerage  on  the  purchase  of  the 
goods — whether  it  was  actually  paid  by  the  claimant,  or  the  transaction 
was  effected  by  his  personal  agency — the  expenses  of  shipment,  and  the 
fair  and  ordinary  premium  of  insurance  for  the  immediate  voyage,  ascer- 
tained at  the  time  of  shipment  and  calculated  to  cover.  This  premium 
was  regarded  as  a  sufficiently  exact  equivalent  for  the  hazards  of  the  voy- 
age, and  as  indicating  definitely  the  increase  of  value  which  was  gained 
by  encountering  them.  It  was  therefore  allowed,  without  inquiring 
whether  the  risk  had  been  transferred  by  contract  to  an  insurer,  or  was 
borne  by  the  owner  himself. 

"As  the  vessel  was  the  subject  of  specific  allowance,  and  wages  arc  not 
due  unless  the  voyage  be  completed ;  and  as  freight  is  ma<le  up  only  of  these 
and  of  the  profit  of  the  ship  owner  on  the  capital  invested  in  his  ship ;  it 
would  seem  at  first  view  that  the  rule  which  excludes  a  claim  for  prospec- 
tive profits  should  also  apply  to  one  for  freight.  Hut,  as  the  premium  of 
insurance  represents  the  increase  of  value  which  is  communicated  to  goods 
by  the  hazards  they  have  enconntered,  so  freight  or  the  cost  of  carrying 
them  indicates  the  increase  of  value  they  derive  from  their  change  of  place. 
There  is  only  this  difference  between  the  two:  that  the  right  to  the  full 
premium  is  fixed  from  the  commencement  of  the  risk,  while  the  freight  is 
not  finally  earned  till  the  cargo  arrives  at  the  port  of  delivery.  Both  con- 
tribute to  the  value  of  the  goods  at  the  time  of  capture,  the  prcininni 
having  imparted  its  efitire  amount,  as  a  charge  incurred  at  the  time  of 
shipment;  the  freight  imparting  such  a  share  of  its  stipulated  amount  as 
is  proportioned  to  the  part  of  the  voyage  performed,  pro  rata  itineris 
peracti, 
^  "  In  estimating  the  pro  rata  freight,  the  board  was  guided  by  the  prac- 
tice which  obtains  in  most  of  our  commercial  cities  iu  the  adjuKtment  of 
average  losses,  and  fixed  it  at  two-thirds  of  the  full  freight  on  the  imme- 
diate voyage. 

"Yet,  though  the  freight  was  allowed  only  as  an  element  in  the  value  of 
goods,  it  was  not  always  or  even  generally  awarded  to  the  owner  of  them. 
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The  qaestlon  remained  as  in  all  other  cases  to  be  settled  by  facts:  Was  he 
the  party  substantially  aggrieved?  If  he  had  paid  the  freiffht,  as  was 
sometimes  the  case  under  special  contracts^  he  received  it  bacK  under  the 
treaty ;  if  he  had  not,  the  award  was  made  in  favour  of  the  ship  owner,  as 
the  real  loser. 

'^3.  Other  cases  presented  themselves  in  still  different  aspects.  Some- 
times the  seizure  took  place  while  the  vessel  was  in  the  act  of  entering 
her  port  of  destination ;  sometimes  after  she  had  arrived  there,  but  before 
the  cargo  was  unladen ;  sometimes  after  a  partial  delivery.  The  question, 
ill  what  manner  the  property  should  be  estimated  in  these  cases ;  whether 
according  to  the  market  value  abroad,  or  the  cost  at  home  with  the 
charges  of  shipment  and  freight ;  was  often  embarrassing  from  the  diffi- 
culty of  distinguishing  in  principle  between  them.  Vessels  in  the  same 
trade  were  taken  possession  of  under  the  same  pretext,  often  in  sight  of 
one  another,  when  the  forbearance  of  a  few  hours  would  have  made  their 
circumstances  identical. 

''The  distinction  which  was  adopted  divided  them  into  two  clasaea, 
depending  on  the  fact  of  the  voy&fre  being  legally  completed,  or  otherwise : 
and  as  according  to  the  mercantile  law  full  freight  is  earned  only  when 
the  voyage  is  complete,  the  rules  established  by  the  courts  on  the  subject 
of  freights  determined  for  the  board  its  mode  of  estimating  the  value  of 
these  cargoes.  Thus  it  was  held,  that  the  domestic  value  must  be  the 
basis  of  estimation  in  all  cases  where  the  vessel  had  not  actually  entered 
the  port  before  capture :  but  where  she  had  entered  it,  and  was  preveute<l 
from  delivering  her  cargo  by  the  act  of  the  French  Government,  the  voyage 
was  held  to  be  complete,  freight  earned,  and  the  value  of  property  abroad 
became  the  measure  of  the  award.  (See  the  case  of  Morgan  i*.  The  Insur- 
ance Company  of  North  America,  4  Dall.  455.) 

"4.  A  small  class  of  cases  remained  to  which  neither  of  these  rules  of 
estimation  would  apply.  They  were  those  in  which  the  cargo  was 
acquired  princii)ally  by  the  skill,  enterprize  and  labour  of  the  claimants, 
and  the  application  of  moneyed  capital  had  contributed  verv  little  to  its 
value.  Such  were  the  cases  of  vessels  engaged  in  the  fisheries,  or  in 
whaling  or  sealing  voyages.  In  these,  for  want  of  a  rule  of  more  probable 
accuracy,  the  cargoes  on  board  at  the  time  of  capture  were  valued  at  the 
prices  which  they  would  have  realized  in  the  markets  to  which  they  were 
destined. 

''To  each  of  the  awards  which  have  been  described  was  added  a  reason- 
able but  guarded  allowance  for  the  expenses  attending  a  reclamation 
immediately  after  the  capture,  where  it  was  shown  that  they  had  been 
paid  by  the  claimant.  These  were  a  proper  consequence  of  the  wrongful 
act  of  France ;  and  indeed  it  would  generally  have  formed  a  just  objection 
to  any  claim  against  her,  that  it  had  not  been  prosecuted  at  the  time 
when  it  arose. 

"II.  The  only  awards  that  are  not  explained  by  the  preceding  remarks, 
belong  to  cases  where  the  property  seized  was  not  finally  conhscated,  or 
where  a  portion  of  its  proceeds  was  restored  to  the  owner. 

"  1.  We  have  intimated  already,  that  where  a  vessel  was  conducted  into 
a  port  as  ^vize  to  a  French  cruiser,  a  reasonable  detention  for  the  purpose 
of  determining  her  character  formed  no  ground  of  complaint  against  the 
nation.  This  is  obviously  true^  if  the  arrest  was  justitied  by  circum- 
stances of  suspicion;  and  even  if  it  was  plainly  tortious,  it  was  the  act 
of  individual  wrong  doers  only,  until  it  received  the  sanction  of  the 
government. 

"  2.  Where  the  release  justly  claimable  was  ve^atiously  withheld,  com- 
pensation was  awarded  to  the  ship  owner  for  the  wages  of  his  crew,  for 
the  expenses  of  supporting  them,  and  for  the  damage  incurred  by  the  ves- 
sel during  detention.  If  however  a  condemnation  supervened,  the  items 
of  wages  and  damage  were  omitted  in  the  calculation :  wages,  because  in 
such  case  they  were  not  payable;  and  damage  to  the  vessel,  because  it 
was  merged  in  the  general  allowance  of  her  value  at  the  time  of  capture. 
This  class  of  awards  was  generally  described  as  the  allowance  for  demur- 
rage; but  the  loss  of  interest  on  the  capital  invested  in  the  ship,  which 
forms  the  most  important  element  in  the  charge  commonly  known  by  that 
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name,  was  not  recogDized  as  a  subject  of  claim  before  tbe  board.  In  fact, 
as  soon  as  it  was  determined,  for  reasons  which  ha^i«  been  stated,  that  in- 
terest was  not  to  form  a  substantive  part  of  the  award  in  each  case,  it 
became  necessary  to  reject  it  from  the  elementary  compntations.  But  for 
this,  tbe  interest  accruing  on  the  cost  of  a  cargo  would  have  entered  into 
the  estimate  of  its  value  when  captured  at  sea. 

''  In  like  manner  an  allowance  was  made  to  the  owner  of  the  cargo  for 
tbe  damage  it  sustained  by  an  unwarrantable  delay  of  restoration. 

**  3.  Where  the  property  was  recaptured  from  the  French  and  restored 
to  the  owner  on  payment  of  a  salvage,  the  amount  so  paid  was  plainly  the 
measure  of  the  owner's  damages. 

^'  4.  So,  too,  where  the  property  was  ransomed  from  the  captors,  the 
owner's  loss  was  the  price  which  he  paid  for  the  ransom.  This  of  course 
fiuppfwes  that  there  had  been  no  change  of  its  value  in  the  intervening 
time:  if  it  was  injured  while  in  the  captor's  possession,  or  if  on  the  other 
hand  it  became  more  valuable  in  consequence  of  some  act  of  theirs,  the 
circumstance  as  it  affected  the  amount  of  loss  to  the  claimant,  was  re- 
garded in  tbe  formation  of  the  award. 

''5.  This  was  indeed  the  spirit  of  the  distinction  between  the  two  classes 
of  ransoms  and  compromises.  In  the  former,  the  property  was  restored 
soon  after  the  seizure,  and  before  its  value  was  materially  altered.  The 
latter  were  contracts,  entered  into  after  the  property  haa  been  brought 
into  port,  and  to  be  carried  into  effect  after  a  judicial  proceeding  or  by 
means  of  one.  The  part  restored  wan  to  be  invested  with  the  character  of 
prize  goods,  and  to  be  sold  under  the  sentence  of  a  court  in  the  market  to 
which  it  had  been  carrie<l  by  the  captors;  or  elne,  the  whole  was  to  bo 
sold  together  as  prize,  and  the  contract  was  for  the  restitution  of  a  share 
of  the  proceeds. 

"The  effect  of  this  was  sometimes  to  diminish,  but  generally  to  augment 
greatly  the  value  of  the  property.  It  happened  not  infrequently,  that  the 
claimant,  who  had  relinquished  to  the  captors  a  third  or  even  a  half  of  his 
property,  found  himself  much  more  than  indemnified  by  tbe  immense 
profits  which  a  prize  sale  in  a  prohibited  market  enabled  him  to  realize  on 
the  rest.  The  board,  as  we  have  seen,  found  itself  obliged  to  disregard 
the  result  of  prize  sales  in  other  cases;  and  there  was  no  reason  for  a  dis- 
tinction in  favour  of  these.  The  only  fair  course  was  to  calculate  the 
indemnity  as  in  an  ordinary  case  of  confiscation,  and  to  deduct  from  this 
the  sums  received  by  the  claimant  under  the  compromise:  the  balance,  if 
any,  was  the  amount  to  be  awarded. 

'*6.  In  a  considerable  number  of  cases,  the  captured  property  was 
restored  to  the  claimant,  on  his  giving  bond  in  a  sum  e<iual  to  its  esti- 
mated value  to  abide  the  event  of  proceedings  before  the  courts  of  prize. 
Such  a  transaction  however  had  no  effect  upon  the  award  of  the  commis- 
sioners. The  wrong  to  tbe  party  was  still  the  original  capture:  the 
bargain  expressed  in  his  bond  was  voluntary  on  his  part,  and  was  in  fact 
nothing  else  than  a  conditional  purchase,  to' become  absolute  in  the  event 
of  a  condemnation.  Whether  in  the  result  this  contract  enabled  him  to 
make  a  profil  or  whether  it  only  served  to  increase  his  loss,  the  only  injury 
which  he  could  complain  of  against  France  was  the  capture  and  condemna- 
tion of  his  property. 

'*  To  the  awards  in  these  cases  also,  were  added  the  reasonable  expenses 
of  the  reclamations  before  the  French  courts."  ^ 


Ut  appears  that  John  H.  Wheeler,  of  Murfreesboro,  North  Carolina, 
was  in  the  first  instance  appointed  clerk  to  the  board  whose  history  liaH 
just  been  narrated.  (Mr.  Brent  to  Mr.  Wheeler,  July  19, 1832,  MS.  Dom. 
Let.  XXV.  138.) 

In  the  Beminiscences  of  James  A.  Hamilton  there  is  a  letter  from  Mr. 
Rives,  dated  March  24,  1831,  during  the  negotiation  of  the  convention, 
suggesting  that  a  number  of  the  leading  claimants  should  say  what  sum 
would  in  their  opinion  be  admissible  as  a  minimun.  (Reminiscences,  201. 
See,  also,  pp.  238-240.) 
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CHAPTEE  C. 

INDEMNITY  UNDER  THE  FLORIDA  TREATY. 

It  has  been  seen  that  the  jurisdiction  of  the  commis- 

^■T  ^*^^tL?''.*^    sion  under  Article  XXI.  of  the  treaty  of  1795  between 

the  United  States  and  Spain  was  limited  to  losses 

occurring  during  what  was  called   ''the  late  war  between  Spain  and 

France.''    Peace  between  those  powers  having  been  made  in  1795,  war 

broke  out  between  Spain  and  Great  Britain  in  the  following  year. 

On  the  21st  of  June  1797  Mr.  Pickering,  who  was 
Piebsnug'taaporton  ^^^^  Secretary  ot  State,  laid  before  the  President  a 
DdpreoAtionst 

report  concerning  depredations  on  the  commerce  of 

the  United  States  by  the  armed  vessels  of  Spain,  Great  Britain,  and  France 
since  the  Ist  of  October  1796.  In  this  report  only  one  case  of  capture 
under  color  of  authority  of  Spain  was  particularly  cited;  but  it  was 
stated  that  there  had  "probably  been  a  number  of  captures  by  Spanish 
cruisers,  although  not  particularly  specified, 'the  consul  of  the  United 
States  in  oge  of  the  ports  of  Spain  having  informed  that  almost  daily  Amer- 
ican vessels  were  taken  and  brought  in  by  French  and  Spanish  priva- 
teers." ^ 

On  the  20th  of  April  1802  President  Jefferson,  in 
MadiMn's  S«port     response  to  a  resolution  of  the  House  of  Representa- 
tives, oommunicated  to  that  body  a  report  of  Mr.  Mad- 
ison, as  Secretary  of  State,  containing  further  information  in  regard  to 
Spanish  spoliations.'    By  this  report  the  spoliations  since  October  1, 1796, 
appeared  to  fall  into  six  classes : 

1.  Vessels  taken  at  sea  and  brought  into  Spanish  ports  by  the  French. 

2.  Vessels  similarly  treated  by  the  Spaniards. 

3.  Vessels  seized  in  Spanish  territory,  and  either  condemned  there  or 
sent  to  French  ports  by  the  French. 

4.  Vessels  seized  or  detained  by  the  Spaniards  in  Spanish  ports. 

5.  Cargoes,  belonging  to  citizens  of  the  United  States,  seized  or  embar- 
goed by  the  Spaniards  on  American  vessels. 

6.  Cargoes,  belonging  to  citizens  of  the  United  States,  seized  by  the 
Spaniards  on  foreign  vessels  other  than  American. 

By  far  the  greatest  number  of  complaints  were  said  to  fall  within  the 
first  and  third  classes,  comprising  captures  and  condemnations  by  the 
French.' 

>  Am.  State  Papers,  For.  Rel.  II.  28. 

•Id.  440. 

3Id.445-i58. 
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When  Charles  Pinckney  was  sent  as  minister  to 
Pinokiiey's  Instrnotions.  Spain  in  June  1801,  he  was  '^  instructed  to  urge  par- 
ticularly ou  the  Spanish  Government  redress  for  such 
of  our  citizens  as  have  suffered  from  captures  made  hy  privateers  unlaw- 
fully cruising  out  of  Spanish  ports,  and  from  wrongful  condemnations, 
hoth  hy  Spanish  tribunals  and.hy  decisions  of  French  consuls,  within 
Spanish  jurisdiction/'  He  was  forewarned  that  the  Spanish  Government 
meant  ''to  turn  us  over  for  redress  to  the  French  republic  in  all  cases 
where  the  prizes  have  been  taken  under  French  commissions  or  been 
condemned  by  French  consuls;"  and  was  directed  to  ''combat  such  an 
idea"  with  arguments  drawn  from  sources  in  his  possession,  and  with 
appeals  "to  the  principles  and  motives  which  ought  to  direct  the  conduct 
of  a  wise  and  just  government."  For  the  purpose  of  adjusting  the  qnes- 
tions  at  issue,  he  was  instructed  to  x)ropo8e  arbitration  by  a  board  of 
commissioners  such  as  that  under  Article  XXI.  of  the  treaty  between  the 
United  States  and  Spain  of  1795,  or  those  under  Articles  VI.  and  VII.  of 
the  Jay  Treaty.^ 

Many  of  the  attacks  on  the  commerce  of  the  United 
Spanish  Blockades.  States  that  were  begun  or  consummated  in  Spanish 
jurisdiction  by  persons  acting  under  the  authority  of 
France  occurred  during  the  "misunderstanding"  between  the  United 
States  and  the  French  republic  which  was  terminated  by  the  convention 
of  September  30,  1800.  Numerous  seizures  were,  however,  made  by  the 
Spaniards  during  1800  and  1801  under  a  proclamation  issued  on  the  15th 
of  February  1800,  on  which  day  the  Spanish  minister  of  state  announced 
that  the  King,  in  consequence  of  the  "scandalous  traffic"  whi^h  many  of 
his  subjects  carried  on  with  Gibraltar  in  neutral  vessels,  and  for  the  pur- 
pose of  making  reprisals  against  the  enemies  of  his  Crown,  had  declared 
the  ports  of  Cadiz  and  St.  Lucar  de  Barrameda  to  be  blockaded,  and  had 
also  thought  proper  to  declare  that  from  that  day  Gibraltar  should  be  con- 
sidered as  blockaded,  and  that  all  neutral  vessels  going  thither  should  be 
held  to  be  legitimate  prize. ^  While  Gibraltar  was  little  resorted  to  for 
the  purposes  of  trade,  American  vessels  engaged  in  commerce  with  the 
Mediterranean  were  very  generally  instructed  to  touch  there,  since  in 
consequence  of  its  situation  it  was  much  used  by  vessels  as  a  port  of  call, 
not  only  for  the  purpose  of  getting  information,  but  also  for  the  purpose  of 
obtaining  the  convoy  of  national  ships  against  the  Barbary  corsairs.  The 
blockade  in  question,  at  the  time  when  it  was  proclaimed,  was  protested 
against  by  the  ministers  of  the  neutral  powers  at  Madrid  on  the  ground 
that  it  was  not  warranted  by  the  real  state  of  Gibraltar.  It  was  subse- 
quently stated  that  the  force  by  which  the  blockade  was  alleged  to  be 
maintained  was  stationed  at  Algeciraa,  and  was  for  the  most  part  kept  at  a 
distance  from  Gibraltar  by  a  superior  naval  force  which  it  could  not  with- 
out manifest  danger  venture  to  approach ;  that,  after  the  issuance  of  the 
proclamation,  the  port  of  Algeciras  was  itself  entered  and  attacked  by  a 
British  fleet,  and  that  since  this  occurrence  no  proclamation  had  been 
made  declaring  the  blockade  to  be  renewed.^ 
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While  the  twenty-tttst  article  of  the  treaty  with 
^°^^**toi^*  ^^*  Spain  of  1795  was  referred  to  as  a  model,  it  was 
pointed  oat  to  Mr.  Pinckney  that  its  provisions  were 
in  some  respects  incommensurate  with  the  relief  now  sought  to  he  ob- 
tained. They  related  solely  to  vessels  and  cargoes  which  had  been  taken 
(apresado)  by  Spanish  subjects  during  the  period  covered  by  that  treaty. 
The  new  complaints  comprehended  not  only  captures  or  condemnations 
by  the  French  in  violation  of  Spanish  neutrality,  but  also  claims  for  the 
attachment  of  property  under  fiscal  regulations,  for  unjust  criminal  prose- 
cutions, for  the  seizure  of  property  in  port  on  suspicion  of  being  enemy's 
property,  and  for  losses  suffered  by  American  citizens  under  tender  laws 
by  which  they  were  required  to  accept  payment  'Mn  a  depreciated  medium 
for  specie  contracts."  Mr.  Pinokney  was  therefore  instructed  to  propose 
an  article  that  would  include  all  claims  for  losses  sustained  by  the  citi- 
zens of  the  United  States,  since  the  exchange  of  the  ratifications  of  the 
treaty  of  1795,  ''from  the  uigust  seizure  or  detention  of  their  persons, 
vessels,  and  effects,  or  otherwise,  under  color  of  authority  from  His  Catho- 
lic Majesty,"  with  such  reasonable  exceptions  as  the  Spanish  Government 
might  desire  to  make.  But  in  case  that  government  should  oppose  any 
general  provision,  he  was  anthorized,  after  securing  a  reference  to  com- 
missioners mutually  chosen  of  as  many  cardiual  subjects  as  possible,  to 
agree  to  submit  the  remainder  to  two  or  three  Spanish  ofiBcials,  to  bo 
named  in  the  agreement,  whose  award  should  not  be  final  unless  the 
claimant  should  within  a  given  time  signify  his  assent  to  it.  **  In  this 
way,"  said  Mr.  Madison,  ''was  settled  a  considerable  number  of  our 
smaller  claims  on  Great  Britain  for  illegal  captures,  the  King's  advocate- 
general  and  doctor  of  civil  law  making  the  awards,  which  were  generally 
satisfactory,  and  it  is  believed  always  accepted."  > 

Mr.  Pinckney  prepared  a  draft  of  a  convention  in 
Pinekney's  Pir«t  Pro-  conformity  with  his  instructions  and  submitted  it  to 
'      '  the  Spanish  minister  of  state.    It  included  claims  not 

only  for  spoliations  by  Spanish  subjects,  but  also  for  spoliations  that  were 
effected  or  consummated  within  the  Spanish  jurisdiction  by  citizens  of 
France.  In  answer  to  objections  made  to  the  inclusion  of  claims  of 
the  latt4fr  class,  Mr.  Pinckney  argued  that  the  permission  to  French  cit- 
izens ''  to  arm  and  equip  their  privateers  in  Spanish  ports,  and  condemn 
and  sell  the  vessels  they  had  taken  under  the  authority  of  French  consu- 
lates exercising  the  powers  of  courts  of  admiralty,"  rendered  the  Spanish 
Government  responsible  for  the  losses  so  occasioned  to  innocent  and  neu- 
tral traders;  that  when,  at  the  commencement  of  the  war  between  England 
and  France  a  similar  use  was  made  of  American  ports,  the  United  States 
interfered  to  prevent  it,  and  agreed  to  make  compensation  for  vessels  and 
cargoes  that  were  brought  in  and  condemned ;  and  that,  having  ])nrHuod 
this  policy  toward  other  nations,  the  United  States  had  a  right  to  expect 
the  observance  of  a  similar  conduct  toward  themselves. 

The  Spanish  minister  of  state  replied  '' that  certainly 

ObjeetionB  of  Spain,    it  was  very  honorable  and  generous  in  the  American 

Government  to  do  this ;  but  he  did  not  conceive  they 

were  bound  to  do  it  by  the  laws  of  nations,  or  agreeably  to  the  di(>tates  of 
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jastice;  that  His  Majesty  had  fally  consideTed  the  subject,  and  was  ready 
to  submit  all  the  captures,  deteutioDS,  or  other  acts  committed  by  Spanish 
subjects  to  arbitration,  but  that  he  could  not  consent  to  do  so  with  respect 
to  the  captures  by  French  priv^ateers/'  Not  long  afterward  Mr.  Pinckney 
learned  from  a  member  of  the  diplomatic  corps  at  Madrid  that  the  Swedes 
and  Danes  and  various  other  nations  had  numerous  claims  on  the  Spanish 
Government,  similar  to  those  of  the  United  States,  and  that  they  were 
awaiting  the  issue  of  the  negotiations  between  the  United  States  and 
Spain  before  pressing  their  demands.  This  circumstance  strongly  mili- 
tated against  the  American  claims,  since  of  all  the  demands  of  foreign 
nations  againsfc  Spain,  which  aggregated  an  enormous  amount,  those 
growing  out  of  the  violation  of  Spanish  neutrality  by  the  French  priva- 
teers fitted  out  in  Spanish  ports  formed  by  far  the  greater  part  J 

For  several  weeks  the  progress  of  the  negotiations 
Convention  between  the  United  States  and  Spain  was  stayed  by 

the  discussion  of  the  claims  originating  in  captures 
and  condemnations  made  under  French  commissions.  But  on  the  11th  of 
August  1802,  no  agreement  in  regard  to  those  claims  having  been  reached, 
Mr.  Pinckney  signed  with  Don  Pedro  Cevallos,  the  Spanish  minister  of 
state,  a  convention  by  which  it  was  agreed  that  a  board  of  five  commis- 
sioners should  be  constituted,  to  sit  at  Madrid,  for  the  purpose  of  adjust- 
ing all  claims  arising  "from  excesses  committed  during  the  late  war,  by 
individuals  of  either  nation,  contrary  to  the  law  of  nations,  or  the  treaty 
existing  between  the  two  countries.''  In  order,  however,  to  avoid  any 
prejudice  to  the  claims  for  acts  of  the  French,  there  was  inserted  in  the 
convention,  at  the  instance  of  Mr.  Pinckney^  a  stipulation  to  the  effect 
that  each  government  should  be  understood  to  reserve  to  itself,  its  citi- 
zens, or  subjects,  the  right  to  bring  forward,  at  such  time  as  might  be 
most  convenient  to  them,  "the  claims  originating  from  the  excesses  of 
foreign  cruisers,  agents,  consuls,  or  tribunals,"  in  the  territory  of  the  other 
government. 

In  explaining  his  reasons  for  signing  this  convention 
Pinckn6y».j:xpUna.   ^^  pinckney,  in  a  dispatch  of  August  15, 1802,*  stated 

that  since  the  7th  of  the  preceding  October  the  num- 
ber of  vessels  seized  or  detained  with  their  cargoes  by  the  Spaniards  was 
101,  to  which  were  to  be  added  12  vessels  taken  jointly  by  the  French  and 
Spaniards,  and  12  cargoes  seized  or  embargoed  by  Spain.  In  a  few  of 
these  cases  the  vessel  or  cargo  had  been  acquitted,  but  in  every  case  there 
arose  a  claim  for  damages.  Moreover,  besides  the  claims  for  captures,  it 
was  reported  that  there  were  many  claims,  aggregating  a  large  amount, 
arising  from  the  excesses  of  individuals,  particularly  in  South  America. 
All  these  claims  Mr.  Pinckney  believed  to  be  embraced  by  the  con- 
vention, and  he  did  not  feel  himself  warranted  in  withdrawing  them 
from  immediate  adjustment  on  account  of  the  French  spoliations,  which 
there  was  little  doubt  that  Spain  would  in  the  future  agree  to  arbitrate. 
Out  of  the  whole  number  of  vessels  captured  by  the  French  Mr.  Pinckney 
stated  that  only  71  had  been  condemned,  and  it  was  not  unlikely  that, 
when  the  true  amount  was  ascertained  for  which  the  citizens  of  the  United 
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States  might  have  a  rij^ht  to  compensation,  the  claims  arising  from  the 
acts  of  the  B^reuch  might  prove  to  he  less  than  those  arising  from  the 
excesses  of  Spanish  suhjectsJ  In  a  subsequent  dispatch^  Mr.  Piuckney, 
referring  to  the  reluctance  of  the  Spanish  Government  to  arbitrate  the 
spoliations  by  the  French,  said:  ''They  (the  Spaniards)  complaiil  of  it  as 
one  of  the  hardest  cases  that  can  possibly  occur ;  that  their  situation  was 
well  known;  just  emerging  from  a  war  with  France,  in  which  they  were 
pressed  to  the  last  extremities;  obliged  to  suffer  the  French  Government 
and  consuls  to  do  as  they  pleased  in  their  ports,  for  fear  of  renewing  the 
war  by  refusing  and  irritating  them;  to  be  thus  mortified  by  these  viola- 
tions of  their  territorial  sovereignty  by  a  power  they  could  not  resist,  and 
to  be  obliged,  after  all,  to  pay  for  those  prizes,  not  one  shilling  of  which 
even  went  into  the  pockets  of  the  King  or  his  subjects,  appeared  to  them 
to  be,  as  they  have  often  said,  one  of  the  hardest  cases  that  could  occur. 
Mr.  Cevallos  or  the  government  here  do  not  confess  this  to  be  the  motive; 
their  pride  would  not  suffer  them  to  avow  it.  They  say  the  laws  of  nations 
or  the  treaty  do  not  oblige  them ;  but  the  true  reason,  I  believe,  I  have 
stated  above.'' 

Mr.  Pinckney's  convention  was  laid  before  the  Senate 
Portpooaineat  of  Action  ^^  ^^^  United  States  on  the  11th  of  January  1803,  but 
by  *Kft  Senate. 

when  the  session  closed  in  March  no  final  action  on  it 

had  been  taken.  It  was  found  that  while  a  majority  was  willing  to  acqui- 
esce in  its  ratification,  the  two-thirds  required  by  the  Constitution  could 
not  be  obtained;  and  the  consideration  of  the  convention  was  postponed 
till  the  next  session  in  order  that  another  effort  might  be  made  to  secure 
the  inclusion  of  the  claims  growing  out  of  the  acts  of  the  French. ^ 

When  Mr.  Pinckney  again  brought  forward  these 
Further  Hefotiatioiis.  claims,  the  Spanish  Government,  while  still  denying 
that  they  were  well  founded  in  international  law,  also 
set  up  in  answer  to  them  the  convention  between  the  United  States  and 
France  of  September  30,  1800.  By  the  second  article  of  this  convention 
the  claims  of  France  against  the  I'nited  States  growing  out  of  the  treaties 
of  1778,  and  the  claims  of  the  United  States  against  France  growing  out 
of  the  spoliation  of  American  vessels  and  cargoes  by  persons  acting  under 
French  commisisons,  were  mutually  postponed^  and  in  the  exchange  of 
the  ratifications  they  were  mutually  renounced.  It  was  maintained  by  the 
the  Spanish  Government  that  if  any  obligation  had  rested  on  Spain  in  re- 
spect of  spoliations  by  the  French,  she  was  absolved  from  it  by  the  renun. 
elation  of  the  claims  against  France.  The  obligation  of  Spain  in  respect 
of  such  spoliations  could  not,  said  Seuor  Cevallos,  have  been  more  than 
the  secondary  or  conditional  obligation  of  suretyship,  which  is  released 
by  the  discharge  of  the  principal  debtor.  This  being  so,  it  was  indubita- 
ble that  the  United  States  in  renouncing  their  claims  against  France,  the 
principal  debtor,  had  released  Spain  from  any  liability  for  the  acts  of  the 


*  The  increase  here  indicated  in  the  proportion  of  the  Spanish  captures 
and  condemnations  was  mainly  due  to  the  adjustment  of  the  relutions 
between  the  United  States  and  France  by  the  convention  of  September 
30,  1800,  and  the  operation  of  the  Spanish  decrees  of  blockade. 
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French.  In  support  of  this  position  Seuor  Cevallos  adduced  an  opinion 
given  hy  certain  eminent  American  lawyers  adverse  to  the  liability  of  a 
government  for  acts  of  hostility  committed  within  it«  jariadiction  by  the 
agents  of  a  friendly  power  against  foreigners,  such  government  being 
unable  lo  prevent  the  acts  in  question.  In  answer  to  this  argument  Mr. 
Pinckney  maintained  (1)  that,  in  respect  of  the  acts  of  the  French  for  which 
it  was  sought  to  hold  Spain  liable,  Spain  and  not  France  was  the  principal 
debtor;  (2)  that  the  reuunciaton  under  the  convention  between  the  United 
States  and  France  of  1800  extended  only  to  spoliations  for  which  France  and 
not  Spain  was  primarily  liable;  and  (3)  that,  in  supposing  that  the  gov- 
ernment within  whose  jurisdiction  the  hostile  acts  were  committed  was 
unable  to  prevent  them,  the  question  submitted  to  the  American  lawyers 
assumed  that  Spain  was  unable  to  prevent  the  acts  complained  of,  an 
assumption  which  was  yet  to  be  proved. ^ 

When  Congress  reassembled  the  President  commn- 

1      ^  ^^^  uicated  these  discussions  to  the  Senate,  in  order  that 

Senate. 

it  might  judge  whether  they  oftered  such  a  prospect 

of  obtaining  the  arbitration  of  the  French  seizures  and  condemnations 
as  would  justify  a  longer  suspension  of  the  claims  for  which  Spain  con- 
ceded her  obligation  to  make  indemnity.'^  Under  the  circumstances  the 
Senate  took  up  the  convention  and  ratified  it,  and  it  was  returned  to 
Pinckney  with  instructions  to  exchange  the  rat ifi cations.  =^ 

But  in  the  mean  time  the  cession  of  Louisiana  by 
Ezohanffe  of  Ratiflca-  France  to  the  United  States  had  completely  altered  the 
tions  Buspended. 

relations  between  the  latter  country  and  Spain.    Apart 

from  the  fact  that  the  cession  was  highly  repugnant  to  Spanish  feelings^  a 
controversy  immediately  arose  as  to  the  eastern  limits  of  the  territory. 
On  the  strength  of  Livingston's  statement  that  the  cession  included  West 
Florida,  the  United  States  claimed  to  the  river  Perdido,  while  Spain  denied 
their  right  to  any  territory  eastward  of  the  Iberville.*  In  consequence  of 
this  dispute  Spain  declined  to  exchange  the  ratifications  of  the  convention 
of  1802,  and  Monroe  was  sent  to  Madrid  on  a  special  mission  to  endeavor 
to  settle,  jointly  with  Pinckney,  the  question  both  of  limits  and  of  in- 
demnities. Spain  was,  however,  practically  forbidden  by  France  to  grant 
any  redress  for  acts  of  spoliation  by  French  subjects,  and  she  was  sus- 
tained in  her  position  respecting  the  eastern  boundaries  of  Louisiana  by 
Talleyrand's  explicit  declaration  that  the  territory  lying  to  the  eastward 
of  the  Mississippi  and  the  Iberville  and  south  of  the  thirty-second  degree 
of  north  latitude  belonged  to  Florida,  and  was  not  included  in  the  cession 

»  Am.  State  Papers,  For.  Rel.  II,  596-606. 

3  In  this  relation  the  President  suggested  that  as  the  settlement  of  the 
boundaries  of  Louisiana  would  require  a  new  negotiation  with  Spain,  the 
claims  not  embraced  in  the  Pinckney  convention  might  be  included  in 
those  discussions.  An  instruction  to  Pinckney  of  February  6,  1804,  de- 
clares that  the  suggestion  that  France  was  appealed  to  for  redress  in 
respect  of  those  claims  was  unfounded.  (Am.  State  Papers,  For.  Rel.  VI. 
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to  the  United  States.^  The  United  States  and  Spain  also  differed  as  to 
the  we^eru  limits  of  Loaisiana,  the  former  claiming  to  the  Rio  Bravo, 
and  a  complaint  had  arisen  as  to  Article  XXII.  of  the  treaty  between  the 
Unit«d  Sti&tes  and  Spain  of  1795.  By  that  article  the  King  of  Spain  granted 
to  the  citizens  of  the  United  States,  for  the  space  of  three  years,  a  right  to 
deposit  their  merchandise  and  effects  at  New  Orleans  and  export  them 
thence  withont  payment  of  duty,  and  if  at  the  expiration  of  that  period 
tlic  permission  was  found  not  to  have  been  prejudicial  to  the  interests  of 
Spain  he  promised  to  continue  it,  or  else  to  assign  another  place  on  the 
Mississippi  for  an  equivalent  establishment.  The  privilege  of  deposit 
at  New  OrJeaus  was  permitted  to  continue  till  October  16, 1802,  when  the 
Spanish  intendente  of  Louisiana  declared  it  to  be  suspended.^  In  the 
following  April  it  was  restored  by  order  of  the  King  of  Spain,^  but  the 
United  States  had  presented  certain  claims  for  losses  alleged  to  have 
been  occasioned  by  its  suspension. 

After  a  long  discussion  in  which  Monroe  and  Pinckney 
Buipentioii  of  Biplo-   ^  ^^  ^^^  claims  of  the  United  States  in  respect  of 
BUtfao  aelfttioiis.  ,  .«»■•. 

spoliations,  the  suspension  of  the  deposit  at  New  Or- 
leans, and  the  limits  of  Louisiana,  and  proposed  a  treaty  for  the  cession 
by  Spain  of  the  Floridas  and  part  of  Texas,  and  for  the  establishment  of  a 
commission  for  the  adjustment  of  the  spoliation  and  New  Orleans  claims, 
they  presented  on  May  12,  1805,  the  nltimate  conditions  on  which  they 
were  authorized  to  adjust  the  several  points  in  dispute.  If  Spain  wonld 
cede  the  Floridas,  carry  into  effect  the  convention  of  1802,  and  accept  the 
Colorado  as  the  boundary  of  Texas,  the  United  States  would  establish  a 
district  of  thirty  leagues  on  the  American  side  of  the  Colorado,  to  remain 
nentral  and  unsettled ;  would  assume  the  claims  for  spoliations  committed 
by  the  French  within  the  jurisdiction  of  Spain ;  and  wonld  relinquish  all 
claim  to  compensation  for  the  suspension  of  the  right  of  deposit  at  New 
Orleans.  On  the  15th  of  May  Cevallos  rejected  this  proposition,  on  the 
ground  that  the  things  that  were  represented  as  concessions  on  the  part 
of  the  United  States  were  in  reality  nothing  but  admissions  that  the  pre- 
tensions of  the  latter  government  were  unfounded.  On  the  18th  of  May 
Monroe  asked  for  his  passports,  which  were  immediately  granted.'*  A 
few  months  later  Pinckney  retired.  He  was  succeeded  by  George  W. 
Erviug,  with  the  rank  of  charg6  d'affaires.  In  1808  diplomatic  relations 
between  the  two  countries  were  broken  off. 

After  the  renewal  of  the  war  in  Europe,  on  the  ter- 
^•**^  *'lS?™^  **'  mination  of  the  Peace  of  Amiens,  Spain,  falling  niore 

and  more  into  the  power  of  Napoleon,  was  forced  to 
aid  in  the  execution  of  his  continental  system.  On  the  19th  of  February 
1807  the  prince  generalissimo  of  the  marine  issued  at  Aranjuez,  in  the 
name  of  the  King,  a  decree  in  imitation  of  that  of  Berlin.  It  declared 
that  Spain  was  forced  by  Great  Britain  to  take  part  in  the  war  by  out- 
rages against  humanity  and  policy;  that  all  English  property  found  at 
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8  Am.  State  Papers,  For.  Rel.  II.  469. 

3  Adams's  History  of  the  United  States,  II.  3. 

« Am.  State  Papers,  For.  Rel.  II.  667. 
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sea  would  be  confiscated,  even  though  it  was  on  board  a  neutral  vessel 
and  consigned  to  Spanish  subjects;  that  all  merchandise  met  with  at  sea, 
though  on  board  neutral  vessels,  would  be  confiscated,  whenever  it  was 
destined  for  the  ports  of  England  or  the  British  Isles;  and  finally  that  His 
Maj(?st.v,  conforming  himself  to  the  ideas  of  his  ally,  the  Emperor  of  the 
French,  ]>roclaimed  the  Berlin  decree  to  be  in  force  in  Spain. > 

On  January  3,  1808,  another  royal  decree  was  issued, 
Decree  of  January  8,  ^^  which,  after  referring  to  the  Milan  decree,  it  wa4s 
declared:  1.  That  every  vessel  which  had  been  visittnl 
by  an  English  ship,  or  had  touched  at  a  British  port,  or  paid  any  duty  to 
the  British  Government,  should  be  considered  as  denationalized  and  be 
treated  as  English  property.  2.  That  such  vessels  were  to  be  considered 
as  good  prize.  3.  That  the  British  Isles  were  in  a  state  of  blockade,  and 
that  every  vessel  coming  from  a  British  port,  or  from  a  country  occupied 
by  British  troops,  should  be  deemed  good  prize. ^ 

On  the  15th  of  the  following  June  Joseph  Bonaparte  was  crowned  at 
Bayonne  as  King  of  Spain. 

When  the  war  in  Europe  was  brought  to  a  close  and 
evo  o  pamt  o  -  ^jpjQj^jjj^j^j  relations  between  the  United  States  and 
onies  in  Amenca.  ^ 

Spain  were  restored  a  new  source  of  complaints  against 

the  latter  country  had  come  into  existence  in-  the  revolt  of  the  Spanish 
colonies  in  America.  This  revolt,  originally  undertaken  as  a  loyalist  pro- 
test against  the  alien  government  in  Spain,  had  continued  with  varying 
fortunes  till  its  character  as  a  movement  for  independence  became  too 
strongly  fixed  to  be  altered. 

Spain,  in  her  efforts  to  subdue  the  colonies,  at  times 
jj  adopted  measures  to  which  other  powers  were  unable 

to  assent.  Chief  among  these  were  decrees  by  which 
she  sought  to  interdict  commerce  with  Spanish- American  ports  not  in  her 
control — decrees  which,  though  in  form  proclamations  of  blockade,  were 
justified  as  municipal  regulations  for  the  enforcement  of  the  laws  of  the 
Indies  forbidding  foreign  powers  to  trade  with  the  colonies  of  Spain.  In 
the  case  of  the  revolt  in  St.  Domingo,  France  had  asserted. a  similar  pre- 
tension, and  the  United  States  had  not  only  ac(][uiesced  in  but  had  helped 
to  enforce  it;  not,  however,  because  the  pretension  was  well  founded,  but 
because  the  revolt  was  regarded  with  disfavor.  In  the  case  of  the  Span- 
ish-American revolt,  the  pretension  was  dealt  with  as  a  question  of  law 
{ind  was  denied.  It  was  brought  to  the  attention  of  the  United  States  in 
1815,  when  the  Chevalier  Don  Luis  de  Onis,  then  Spanish  minister  at 
Washington,  on  the  5th  of  September  announced  that  the  captain-general 
of  Caracas,  Lieut.  Gen.  Don  Pablo  Morillo,  the  commander  of  the  expe- 
dition against  Carthagena,  was  about  to  decree  a  blockade  of  the  ports  of 
the  viceroyalty  of  Santa  Fe,  including  Carthagena,  and  that  every  neutral 
vessel  found  on  those  coasts  would  be  considered  good  prize.  On  March 
2,  1816,  he  further  stated  that,  Carthagena  having  been  compell6<l  to  sur- 
render, (leneral  Morillo  had  on  December  19  decided  to  continue  the  block- 
ade from  Santa  Marta  to  the  River  Atrato,  and  had  given  orders  that  if 
any  vessel  should  be  met  with  south  of  the  mouths  of  the  Magdalena  or 
north  of  the  parallel  of  Cape  Tiburon  on  the  Mosquito  shore,  and  between 

>  Am.  State  Papers,  For.  Rel.  III.  293. 
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the  uieridians  of  those  points,  she  would  be  declared  good  prize,  whatever 
her  destination;  but  that  the  ports  of  Santa  Marta  and  Porto  Jiello  would 
be  open  to  the  commerce  of  neutrals.  Against  this  measure  Monroe,  on 
March  20,  1816,  protested  on  the  ground  that,  while  it  declared  a  roast  of 
several  hundred  miles  to  be  in  a  state  of  blockade,  ade<|uate  means  for 
enforcing  it  did  not  exist.  De  Onis  replied  that  there  were  only  three 
porta  of  entry  on  the  coast  in  question,  and  that  a  squadron  had  saileil 
from  Cadiz'to  enforce  the  blockade;  but  he  also  argued  that  the  measure 
amounted  merely  to  an  enforcement  of  the  laws  relatin*):  to  the  Indies,  by 
which  foreign  vessels  found  near,  or  evidently  shaping  their  t-ourse  toward, 
the  Spanish  colonies  were,  unless  specially  licensed  to  trade  with  theui, 
liable  to  confiscation.  On  July  20,  1816,  instructions  were  sent  to  Mr. 
Erving,  then  minister  of  the  United  States  at  Madrid,  in  regard  to  vessels 
which  had  been  seized  at  Carthagena  and  to  citizens  of  the  United  States 
who  had  been  imprisoned  there.  TJie  citizens  had  been  released,  but  the 
vessels  had  not  been.  It  seems  that  the  ve8^el8  were  seized  under  the 
decree  of  December  15,  1815.  In  June  1816  a  Mr.  Hughes  was  sent  hy 
the  United  States  to  Carthagena  for  the  purpose  of  reclaiming  the  prop- 
erty that  had  been  seized.  lie  was  compelled  to  return  unsatisfied.  There 
had  been  at  least  three  vessels  brought  into  Carthagena,  one  into  Santa 
Marta.  one  into  Santa  Margarita,  and  one  into  Puerto  Cabello.' 

Meanwhile  a  negotiation,  conducted  sometimes  at 
PropoMls  of  John  Washington  and  sometimes  at  Madrid,  was  entered 
upon  for  the  settlement  of  all  differences  between  the 
two  governments.-  Little  progress,  however,  was  made  till  1818.  On 
January  16  in  that  year  John  Quincy  Adams,  then  Secretary  of  State,  pro- 
posed to  the  Chevalier  de  Onis  the  following  terms,  which  do  not  materi- 
ally differ  from  those  offered  by  the  United  States  in  1805 : 

"  1.  Spain  to  cede  all  her  claims  to  territory  eastward  of  the  Mississippi. 

"2.  The  Colorado  from  its  mouth  to  its  source,  and  from  thence  to  the 
northern  limits  of  Louisiana,  to  be  the  western  boundary ;  or,  to  leave 
ThAt  boundary  unsettled  for  future  arrangement. 

**3.  The  claims  of  indemnities  for  spoliations,  whether  Spanish  or 
French,  within  Spanish  jurisdiction,  and  for  the  suppression  of  the  de- 
poeite  at  New  Orleans,  to  be  arbitrated  and  settled  by  commissioners,  in 
the  manner  agreed  upon  in  the  unratitied  convention  of  1802. 

*'4.  The  lands  in  East  Florida,  and  in  West  Florida,  to  the  Perdido,  to 
be  made  answerable  for  the  amount  of  the  indemnities  which  were 
awarded  by  the  commissioners  under  this  arbitration;  with  an  ojitioii  to 
the  United  States  to  take  the  lands  and  pay  the  de1)ts,  or  to  sell  the  lands 
for  the  payment  of  the  debts,  distributing  the  amount  recreived  e<iual>ly, 
according  to  the  amount  of  their  li(iuidated  claims,  among  the  claimants. 
No  grants  of  land  subsequent  to  the  11th  of  August  1802  to  be  valid. 

'*5.  Spain  to  be  exonerated  from  the  payment  of  the  debts,  or  any  part 
of  them." 

January  24,  1818,  De  Onis,  replying  to  this  communi- 
Oe  Onis's  Counter  ,.  1.        ,         i    i     ir*     i-o      •' 

_^  cation,  offered  on  behalf  ot  Spam: 

1.  To  cede  the  Floridas,  the  United  States  agreeing 
U*  establish  as  the  boundary  between  I^ouisiana  and  the  Spanish  posses- 
sions one  of  the  branches  of  the  Mississijjpi,  either  that  of  Lafourche*  or 

*  Am.  State  Papers,  For.  Rel.  III.  156. 
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of  the  Atchafalaya,  or  else  to  adopt  as  a  basis  of  settlement  the  uii  pasti- 
detis  of  1763. 

2.  To  ratify  the  convention  of  1802,  with  certain  modifications. 

3.  To  assist  the  United  States  in  obtaining  indemnity  from  France  for 
spoliations  committed  by  French  privateers  and  consuls  on  the  coasts  and 
in  the  ports  of  Spain. 

4.  To  require  from  the  United  States  an  engagement  to  enforce  by 
effective  measures  its  neutral  obligations  in  the  contest  between  Spain 
and  Spanish  America. 

These  proposals  and  counter  proposals  were  followed 
Subsequent  Negoti-  ^^  ^  j^^^  discussion  of  the  subject  of  limits.  On  July 
9,  1818,  however,  the  King  of  Spain  ratified  the  con- 
vention of  1802,  and  in  the  autumn  De  Ouis  received  full  instructions  on 
all  points  nt  issue.  On  the  24th  of  October  he  submitted  certain  proposi- 
tions, which  embraced  the  cession  of  the  Floridas  and  the  mutnal  renun- 
ciation of  claims,  with  a  stipulation  that  the  United  States,  besides 
certifying  that  they  had  not  received  compensation  from  France  for  any 
of  the  claims  against  Spain,  should  present  an  anthentio  statement  of  the 
prizes  condemned  by  French  consuls  in  Spain  and  of  their  true  value,  in 
order  that  Spain  might  claim  the  return  of  the  amount  from  France.  Do 
Onis  also  proposed  that  the  treaty  of  1795  should  be  confirmed  and  pre- 
served in  full  force,  except  as  to  that  part  of  Article  XV.  which  stipulated 
that  free  ships  should  make  free  goods. 

Mr.  Adams,  replying  on  the  31st  of  October,  said  that  the  renunciation 
of  the  United  States  would  be  understood  to  extend: 

1.  To  all  claims  provided  for  in  the  convention  of  1802. 

2.  To  all  claims  for  captures  by  French  privateers,  and  condemnations 
by  French  consuls,  in  Spanish  jurisdiction. 

3.  To  all  claims  for  indemnities  for  the  suppression  of  the  right  of  de- 
posit at  New  Orleans  in  1802. 

4.  To  claims  against  Spain  which  had  been  presented  to  the  Department 
of  State  at  Washington,  or  to  the  minister  of  the  United  States  in  Spain, 
since  the  date  of  the  convention  of  1802. 

In  answer  to  the  proposal  to  confirm  the  treaty  of  1795,  Mr.  Adams, 
while  assenting  generally,  observed  that  the  second,  third,  fourth,  and 
twenty- first  articles,  and  the  second  clause  of  the  twenty-second  article 
had  either  been  fully  executed  or  had  been  rendered  inoperative  by  subse- 
quent events.  Whatever  related  to  limits  or  to  the  navigation  of  the 
Mississippi  had  been  extinguished  by  the  cession  of  Louisiana  by  Spain 
to  France  and  then  by  France  to  the  United  States,  with  the  exception  of 
the  line  between  the  United  States  and  the  Floridas,  which  was  now  to  Yh* 
annulled  by  the  cession  of  those  provinces.' 

On  the  22d  of  February  1819  a  treaty  in  this  sense, 

The  Florida  Treaty,  ceding  the  Floridas,  making  the  Sabine  the  western 
limit  of  Louisiana,  and  renouncing  claims,  was  con- 
cluded ;  but  the  ratifications  were  not  exchanged  till  the  22d  of  February 
1821.  Apparently  the  principal  cause  of  this  delay  was  a  question  concern- 
ing certain  large  grants  of  land  in  Florida,  made  by  the  King  of  Spain  to 
the  Duke  of  Alagon,  the  captain  of  his  guards,  the  Count  of  Punon  Rostro, 
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one  of  bis  chamberlainSi  and  Mr.  Vargas,  treasarer  of  the  honsehold.  It 
seeius  that  the  petitions  of  the  Duke  of  Alagon  and  the  Coaut  of  I^uDon 
Rostro  were  presented  to  the  King  in  November  1817;  that  in  December 
the  King  decided  that  the  grants  should  be  made;  and  that  the  royal 
letters  patent  were  issued  in  February  1818.^ 

The  petition  of  Mr.  Vargas  seems  to  have  been  made  January  26,  1818, 
and  the  letters  patent  bore  date  March  10,  1818.- 

By  the  eighth  article  of  the  treaty  it  was  provided  that  all  grants  of 
land  made  before  January  24,  1818,  by  His  Catholic  Majesty,  or  by  hiH 
lawful  authorities,  in  the  territories  ceded  to  the  United  States,  should  be 
ratified  and  confirmed;  but  all  grants  of  land  '^made  since  the  said  24th 
of  January  1818,  when  the  first  proposal,  on  the  part  of  His  Catholic 
Majesty,  for  the  cession  of  the  Floridas  was  made,"  were  declared  to  be 
'*nulland  void."3 

When  the  treaty  was  signed,  the  three  grants  in  question  were  known  in 
the  United  States  by  rumor,  and  were  understood  by  the  negotiators  to  be 
included  in  the  annulment;  but  in  order  that  the  question  might  not  be 
left  undetermined,  Mr.  Forsyth,  who  was  sent  as  minister  to  Hpain  for  the 
purpose  of  exchanging  the  ratifications  of  the  treaty,  was  instructed  to 
present  on  that  occasion  a  declaration  to  the  effect  that  the  grants  were 
so  inclnde<l.  The  Spanish  Government  objected  to  the  declaration  as  an 
attempt  to  alter  the  treaty,  and  returned  one  of  Mr.  Forsyth's  notes 
because  of  the  harshness  of  its  language;  but  early  in  1820  it  sent  (yen. 
Don  Francisco  Dionisio  Vives  to  Washington  with  instructions  to  obtain 
certain  ''explanations.''  In  a  note  of  April  14, 1820,  General  Vives,  besides 
repeating  the  objection  to  the  declaratiou,  referred  to  the  ''scandalous 
system  of  piracy ''  carried  on  from  the  United  States  againnt  the  Spanish 
possessions  and  the  property  of  Spanish  subjects ;  and  asked  that,  in  order 
to  prevent  further  unlawful  annaments,  the  United  States  would  pledge 
itself  to  cause  its  territory  to  be  respected.  He  also  asked  that  the 
United  States  would  agree  not  to  form  any  relations  with  the  revolution- 
ary colonies  in  the  Spanish  provinces.  Mr.  Adams,  while  .assuring  Gen- 
eral Vives  that  the  United  States  maintained  an  impartial  neutrality  in 
the  contest  between  Spain  and  her  colonies,  dechired  it  to  be  a  necessary 
consequence  of  that  condition  of  things  that  the  government  conid  not 
engage  not  to  form  any  relations  with  those  provinces.  As  to  the  grants 
of  land,  Mr.  Adams  insisted  on  their  nullity. 

_    _    ^.       .  ^  On  October  5,  1820,  the  Cortes  in  secret  session  ad- 

AtttlflCMlOII  01  %Ml 

Tr«atv.  vised  the  cession  of  the  Floridas,  and  declared  the 

grants  in  question  null  and  void;  and  it  was  on  this 
basis  that  the  ratifications  of  the  treaty  were  exchanged  on  the  22d  of  the 
following  February.* 


'  The  patent  to  the  Count  of  Punon  Rostro  bears  date  February  6,  1818. 
(Am,  StAte  Papers,  For.  Rel.  IV.  524.) 

« Am.  State  Papers,  For.  Kel.  IV.  510. 

^The  proposal  referred  to  was  that  made  by  the  Chevalier  de  Onis  in  his 
note  to  Mr.  Adams  of  January  24,  1818.  (Am.  State  Papers,  For.  Rel.  IV. 
464.) 

*Am.  State  Papers,  For.  Rel.  IV.  612,626,  650,  701.  For  the  purpose  of 
settling  land  titles  under  Article  VIII.  ofthe  treaty,  Congress  provided  for 
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15 V  Artiflc  IX.  of  the  treaty,  the  contracting  parties 
Mutual  Renunciations  *      .  ,.,,,.''..       ,  ... 

of  Claims.  mutujill v  renounced  '•  all  ehiinis  tor  duniages  or  injuries 

which  they  themselves,  as  well  as  their  respective  eiti- 
/en.s  and  8uhje<ts,''  had  surtV'.red  prior  to  the  date  of  its  8i<;iiature;  and  in 
order  that  there  mii;Iit  he  no  doiiht  as  to  what  this  engagement  compre- 
hended it  wjis  declared  that  the  renunciation  of  the  Tnited  States  would 
extend : 

1.  To  all  the  injnrieH  menthmed  in  the  convention  of  1802,  which  was 
declared  to  he  annulled.' 

2.  To  all  claims  on  aeeonnt  of  prizes  made  by  French  privateers,  and 
<'()n<leraned  hy  French  consuls,  within  the  territory  and  Jurisdiction  of 
Spain. 

3.  To  all  claims  of  indemnities  on  account  of  the  snsitension  of  the  right 
of  deposit  at  New  Orleans  in  ISOi. 

4.  To  all  clainisof  citizens  of  the  Fuited  States  upon  the  Government  of 
Spain,  arising  from  the  unlawful  sei/nres  at  sea,  and  in  the  ports  and 
territories  of  Spain  or  the  Spanish  ccdonies. 

r>.  To  all  claims  of  citizens  of  the  Ignited  States  upon  the  Spanish  Gov- 
ernment, statements  of  which,  soliciting  the  interposition  of  the  Govern- 
ment of  tln)  Tnited  States,  had  been  presented  to  the  Department  of  State, 
or  to  the  minister  of  the  Fnited  States  in  Spain,  since  the  date  of  the 
convention  <»f  1X02,  and  until  the  sl<;nature  of  the  present  treaty. 

The  renunciation  of  His  Cntholic  Majesty  was  declared  to  extend: 

1.  To  all  the  injuries  mentioned  in  the  convention  of  Augnst  11,  1802. 

2.  To  the  sums  advanced  hy  His  Catholic  Majesty  for  the  return  of 
Captain  I'ikc  Irom  the  Provincias  Interuas.- 


the  a])pointmeut  of  a  board  of  three  commissioners.  For  legislation  on 
the  subjei't,  see  acts  of  May  8,  1822,3  Stats,  at  L.  709;  February  28, 1824, 
4  Id.  6;  March  3,  isi;'),  I.i.  102;  April  22,  1826,  Id.  156;  Februarys,  1827, 
Id.  202;  May  ii2. 1S28,  Id.  284;  May  26,  1S30,  Id.  405;  January  23, 1832,  Id. 
196.  For  n<»tes  of  judicial  decisions  on  the  same  subject,  see  Treaties  and 
Conventions  between  the  I'nited  States  and  other  rowers,  1776-1887,  pp. 
1391-1397,  1398. 

'  The  ratilications  of  the  convention  of  1802  were  exchanged  at  Washing- 
ton Dcceuiber21,  1818,  and  it  was  proclaimed  on  the  following  day.  Owing 
to  the  pendency  of  a  more  compreliensive  settlement,  no  steps  were  taken 
to  carry  it  into  eilevt. 

-'  In  July  181)6  Lieut.  Zebulon  Montgomery  Pike  set  out  from  St.  Louis 
on  an  expedition  to  f  he  sources  of  tlie  Red  River.  Having  got  hy  mistake 
within  the  Ixmnds  of  Mexico,  he  was  conducted  by  the  Mexican  military 
autliorities  to  Santa  F«'*,  where  he  arrived  March  3,  1807.  He  was  hospi- 
tsibly  trcau'd,  but  was  sent  under  e8<*ort  to  Chihuahua  to  appear  before 
the  <'oniinan<ling  general  tiiere.  On  the  2d  of  April  he  reached  Chihuahua 
!ind  appeared  before  (General  Salccdo,  who  after  a  few  days  deciiled  to 
return  him  to  the  United  States,  under  es<*ort,  by  vi^ay  of  Texas.  He  left 
Chihuahua  April  28,  and  arrived  at  Natchitoches  Jiily  1,  1807.  (Coues's 
Kxi)editions  of  Zebulon  Montnomery  Pike,  11.  595-717;  Sparks's  Am.  Biog- 
rai>hy,  V.,  2d  series,  259-279. ; 
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3.  To  all  injuries  caused  by  the  expedition  of  Miranda  whicb  was  iittod 
out  and  equipped  at  New  York.' 

4.  To  all  tlaima  of  Spanish  subjects  upon  the  Government  of  the  United 
States  arising  from  unlawful  seizures  at  sea  or  within  the  ports  and  terri- 
torial jurisdiction  of  the  United  States. 

5.  To  all  claims  of  Spanish  subjects  against  the  United  States  in  which 
the  interposition  of  the  Spanish  Government  had  been  solicited  before  th<» 
date  of  the  treaty,  and  since  the  date  of  the  convention  of  1802,  or  which 
had  been  ma<le  to  the  department  of  foreign  affairs  of  His  Majesty  or  to 
his  minister  in  the  United  States. 

In  addition  to  these  renunciations^  stipulations  were  made  in  regard  to 
claims  arising  out  of  certain  military  operations  in  the  Floridas.  These 
stipulations  will  be  discussed  in  the  next  chapter. 

By  Article  XI.  of  the  treaty  the  United  States,  exon- 
AMumptionof  Ciuims  ^^jj^j^g  Spain  from  all  demands  for  the  American 
claims  that  had  been  renounced,  undertook  ''  to  make 
satisfaction  for  the  same,  to  an  amount  not  exceeding  five  millions  of  dol- 
lars/' and  for  this  purpose  to  appoint  a  commission  of  three  citizens  of  the 
Ignited  States,  which  should,  within  three  years  from  its  first  meeting, 
"receive,  examine,  and  decide  upon  the  amount  and  validity  of  all  the 
claims  included  within  the  descriptions  above  mentioned."  The  article 
further  provided : 

''The  said  Commissioners  shall  be  authorized  to  hear  and  examine,  on 
oath,  every  question  relative  to  the  said  claims,  and  to  receive  all  suitable) 
authentic  testimony  concerning  the  same.  And  the  Spanish  Government 
shall  furnish  all  such  documents  and  elucidations  as  may  be  in  their  pos- 
session, for  the  adjustment  of  the  said  claims,  according' to  the  principles 
of  justice,  the  laws  of  nations,  and  the  stipulations  of  tlie  treaty  between 
the  two  parties  of  27th  October  1795;  the  said  documents  to  be  specilieil, 
when  demanded,  at  the  instance  of  the  said  Commissioners. 

"The  payment  of  such  claims  as  may  be  admitted  and  adjusted  by  the 
said  Commissioners,  or  the  major  part  of  them,  to  an  amount  not  exceeding 
five  millions  of  dollars,  shall  be  paid  by  the  United  States,  either  immedi- 
ately at  their  Treasury,  or  by  the  creation  of  stock,  bearing  an  interest  of 

■  Francesco  de  Miranda,  commonly  known  as  General  Miranda,  was  a 
native  of  Caracas,  who  came  to  the  United  States  in  the  latter  part  of 
1805  for  the  purpose  of  organ^'ing  an  expedition  against  the  Spanish 
dominions  in  South  America.  He  sailed  from  New  York  in  February  1806 
on  the  ship  Leander,  and  after  procuring  two  schooners  at  Jaemel  pro- 
ceeded to  the  northern  part  of  South  America.  On  arriving  ofl'  that  coast 
the  schooners  were  captured  by  the  Spaniards;  the  Leander -with  Miranda 
on  board  escaped.  On  the  schooners  were  thirty-six  American  (Citizens 
who  had  sailed  on  the  Leander  from  New  York,  but  who  were  transferred 
to  the  schooners  at  Jaemel.  They  were  tried  at  Puerto  Cabello  on  a  charge 
of  piracy,  and  on  conviction  were  confined  in  prison  at  Carthagena.  They 
alleged  that  they  were  entrapped  into  accompanying  Miranda  from  New 
York  by  false  statements,  and  that  when  they  became  cognizant  of  his 
designs  they  were  forcibly  prevented  from  leaving  his  service.  They 
sought  and  obtained  the  interposition  of  the  United  States  for  the  pur- 
pose of  securing  their  release.  (Am.  State  Papers,  For.  Kel.  III.  256; 
Adams's  History  of  the  United  States,  III.  189,  209,  238;  Lloyd's  Trials  of 
William  S.  Smith  and  Samuel  G.  Ogden,  in  July,  1806;  New  York,  1S07.) 
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six  per  ceot  per  annunii  payable  from  the  proceeds  of  sales  of  public  lands 
within  the  territories  hereby  ceded  to  the  United  States,  or  in  snob  other 
manner  as  the  Congress  of  the  United  States  may  prescribe  by  law. 

''The  records  oi  the  proceedings  of  the  said  Commissioners,  together 
with  the  vouchers  and  documents  produced  before  thorn,  relative  to  the 
claims  to  be  adjusted  and  decided  upon  by  them,  shall,  after  the  close  of 
their  transactions,  be  deposited  in  the  Department  of  State  of  the  United 
States;  and  copies  of  them,  or  any  part  of  them,  shall  be  furnished  to  the 
Spanish  Government,  if  required,  at  the  demand  of  the  Spanish  Minister 
in  the  United  States.'' 

For  the  purpose  of  carrying  this  article  into  effect 

*  ti  *^h"  T '  t^T"  Congress  passed  an  act,  which  was  approved  March  3, 
1821,  by  which  provision  was  made  for  the  appoint- 
ment of  three  commissioners,  each  at  a  salary  of  $3,000  a  year ;  of  a  secre- 
tary, versed  in  French  uiid  Spanish,  at  a  salary  of  $2,000;  and  of  a  clerk, 
at  a  salary  of  $1,500.'  By  an  act  of  May  24,  1824,  ^  provision  was  made  for 
the  payment  by  the  Treasury  of  the  awards  of  the  commissioners  to  an 
amount  not  exceeding  $5,000,000. 

March  31,  1821,  President  Monroe  appointed  as  com- 

Appointment  of  Com-  njjggion^rs  Hugh  Lawson  White,  of  Tennessee ;  William 

King,  of  Maine,  and  John  W.  Green,  of  Virginia.    Mr. 

Green,  however,   did   not  serve,   and  the  President,   on  May  9,   1821, 

appointed  in  his  stead  Littleton  Waller  Tazewell,  of  Virginia.    Tobias 

Watkins  was  appointed  as  secretary,  and  Joseph  Forrest  as  clerk. 

Though  Mr.  White  had  never  before  held  office  under  the  United  States, 
he  had  repeatedly  served  in  the  legislature  of  Tennessee,  and  was  twice  a 
justice  of  the  supreme  court  of  that  State.  In  1822  he  was  selected  by  the 
governor  of  Kentucky  as  one  of  the  commissioners  to  adjust  the  military 
land  claims  of  Virginia.  In  1825  he  was  elected  to  the  Senate  of  the 
United  States,  where  ho  served  as  chairman  of  the  Committee  on  Indian 
Affairs,  a  subject  of  which  he  had  formerly  gained  some  knowledge  by 
serving  under  General  Sevier  in  the  Cherokee  war.  He  opposed  the 
Panama  Mission.'* 

Mr.  King  was  a  native  of  that  part  of  Massachusetts  which  became  the 
State  of  Maine.  Before  the  separation  he  served  in  the  legislature  of 
Massachusetts.  He  was  a  member  of  the  convention  that  formed  the  con- 
stitution of  Maine,  and  afterward  became  governor  of  the  State. 

Mr.  Tazewell  was  a  native  of  Virginia  and  a  graduate  of  William  and 
Mary  College.  He  was  admitted  to  practice  law  in  1796  and  became  a 
member  of  the  Virginia  house  of  delegates.  Elected  to  Congress  in  1800 
as  a  Republican,  he  voted  for  Jefferson  as  President.  From  1802  to  1821 
he  practiced  law  at  Norfolk.  Like  Mr.  W^hite,  he  was  chosen,  after  his 
service  on  the  Spanish  commission,  to  the  United  States  Senate.  He  was 
reelected,  but  resigned  in  1834.  He  was  a  member  of  the  constitntional 
convention  of  Virginia  of  1829.  He  was  once  governor  of  the  State,  but 
resigned  before  the  expiration  of  his  term.** 


'  3  Stats,  at  L.  639.  For  further  appropriations  see  acts  of  April  30, 1822, 
3  Stats  at  L.  673;  March  3,  1823,  3  Id.  762. 

'4  Stats,  at  L.  33. 

3  A  Memoir  of  Judge  White,  with  Selections  from  his  Speeches  and  Cor- 
respondence, by  Mrs.  Scott,  one  of  his  descendants ;  Philadelphia,  1856. 

^  Grigsby's  Discourse  on  the  Life  and  Character  of  the  Hon.  Littleton 
Waller  Tazewell.    Norfolk,  1860. 
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The  commissioners  held  their  sessions  "in  a  building 
Orcanisatioiiof  Com-   ^^  Capitol  Hill,  formerly  occupied  by  Congress."    On 


June  9, 1821,  they  appeared  before  the  Hon.  Bnckner 
Thurston,  one  of  the  associate  Justices  of  the  supreme  court  of  the  District 
of  Columbia,  and  each  took  the  following  oath :  ''  I  do  solemnly  swear  that 
I  will  truly,  faithfully,  and  diligently  discharge  the  duties  of  my  office,  to 
the  best  of  my  knowledge  and  abilities,  and  that  I  will  support  the  con- 
stitution of  the  United  States.''  Messrs.  Watkins  and  Forrest  also  ap- 
peared, and  each  took  the  same  oath. 

On  June  14,  the  board — 

KolM  of  ProMdnre.  ««Ord«r«f,  that  aU  persons  having  claims  under  the 
Treaty  of  Amity,  Settlement  and  Limits,  between  the 
United  States  of  America  and  his  Catholic  Majesty,  concluded  at  Wash- 
ington the  22nd  day  of  February  1819,  which  are  to  be  received  by  the 
Commission,  do  file  a  memorial  of  the  same  with  the  Secretary  of  the  Board, 
to  the  end  that  they  may  be  hereafter  duly  examined,  and  the  validity  and 
amount  thereof  decided  upon,  according  t<>  the  suitable  and  authentic  tes- 
timony concerning  them,  which  may  be  hereafter  required.  The  said 
memorial  must  be  addressed  to  this  Board;  must  set  forth  minutely  and 
particularly  the  various  facts  and  circumstances  whence  the  right  to  prefer 
such  claim  is  derived,  and  must  be  verified  by  the  affidavit  of  tne  claimant. 

"And  in  order  that  claimants  may  be  informed  of  what  is  now  consid- 
ered by  the  Commission  as  essential  to  be  averred  and  established,  before 
any  such  memorial  can  be  received  by  this  Board,  it  is  further — 

*'  Ordered,  that  each  claimant  shall  declare  in  his  said  memorial  for  and 
in  behalf  of  whom  the  said  claim  is  preferred:  and  whether  the  amount 
thereof,  and  of  every  part  thereof,  if  allowed,  does  now,  and  at  the  same 
time  when  the  said  claim  arose  did,  belong  solely  and  absolutely  to  the  said 
claimant,  or  to  any  other,  and  if  any  other,  what  person.  And  in  cases  of 
claims  preferred  for  the  benefit  of  any  other  than  the  claimant,  the  memo- 
rial to  be  exhibited  must  further  set  forth  when,  why,  and  by  what  means, 
such  other  has  become  entitled  to  the  amount,  or  any  part  of  the  amount, 
of  the  said  claim. 

**  The  memorial,  required  to  be  exhibited  by  all  claimants,  must  also  set 
forth,  and  certainly  declare,  whether  the  claimant,  as  well  as  anv  other 
for  whose  benefit  the  claim  is  preferred,  is  now,  and  at  the  time  when  the 
said  claim  arose  was,  a  citizen  of  the  United  States  of  America;  where  he 
is  now,  and  at  the  time  the  said  claim  arose  was,  domiciliated;  and,  if 
any,  what  change  of  domiciliation  has  since  taken  place. 

"  The  said  memorial  must  also  set  forth  whether  the  claimant,  or  any 
other  who  may  have  been  at  any  time  entitled  to  the  amount  claimed,  or 
any  part  thereof,  hath  ever  received  any,  and  if  any  what,  sum  of  money, 
or  other  equivalent,  or  indemnification,  for  the  loss  or  iii^ury  sustained, 
satisfaction  for  which  is  therein  asked. 

"And,  that  time  may  be  allowed  to  claimants  to  prepare  and  file  the 
memorials  above  mentioned,  it  is  further — 

'^  Ordered,  that  when  this  Board  shall  adjourn  to-day,  it  will  adjourn  to 
meet  again  on  the  10th  day  of  September  next;  at  which  time  it  will  pro- 
ceed to  decide,  whether  any  memorials  which  may  have  been  filed  with 
the  Secretary,  in  pursuance  of  the  above  orders,  shall  be  received  for  ex- 
amination. 

*•  Ordered,  that  a  oopv  of  these  proceedings  be  published  by  the  Secretary 
of  this  Board,  in  all  the  public  Gazettes  in  which  the  laws  of  the  United 
States  are  usually  printea.  And  thereupon  the  Board  adjourned  to  Mon- 
day the  10th  day  of  September  next. 

"  H.  L.  Whitr. 
"William  Kino. 
"LiTT.  W.  Tazkwell. 

"AUest, 

"T.  Watkins,  Secretary." 
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On  January  29, 1822,  the  following  additional  rule  was  made: 

^' Ordered f  that  after  the  memorial  is  set  down  for  examination,  either 
on  motion  of  the  claimant,  or  under  the  rule  of  this  Hoard,  no  document 
or  other  evidence  bo  added  t-o  thoHe  filed  with  the  Secretary,  excej»t  by 
.special  leave  of  the  Hoard;  and  that  no  paper  once  filed  by  a  claimant 
shall  thereafter  be  withdrawn  without  such  leave."' 

On  June  8,  1824,  the  board  adjourned  sine  die,  after 

omp  •  oa  o      «      havinff  been  in  session  for  the  full  treaty  period  of  three 

Board's  Labors.  '^  .         .  ,  ,        ^-     .         , 

yearn      In  announcing  its  adjournment,  the  ^latianai 

Intelligencer  said :  ^*The  praise  of  ability,  assiduity,  and  devotion  to  busi- 
ness will  be  conceded  to  this  board;  and  it  is  admitted  that  the  President 
could  not  have  made  a  more  judicious  choice  of  persons  to  execute  this 
arduous  trust.''  Mr.  Tazewell  said  that  the  commissioners,  in  order  to 
accomplish  their  work  with  facility,  took  lodgings  in  the  same  boarding 
house,  and  labored  together  indefatigably.- 

When  the  board  adjourned  there  were,  among  the 

The  Meade  Claim,  claims  rejected  for  want  of  proof,  eight  in  respect  of 
which  certain  evidence  requested  from  the  Spanish 
(tovernment  had  not  been  obtained.^  Of  these  claims  the  principal  one  was 
that  of  Richard  \V.  Meade,  in  which  the  sum  of  $491,153.33  was  demandeil 
partly  as  compensation  for  supplies  furnished  to  the  Spanish  Government, 
and  partly  as  damages  for  unlawful  arrest  and  imprisonment.  In  respect 
of  both  these  subjects  Mr.  Meade  had  secured  the  diplomatic  interposition 
of  the  United  States;  but  pending  the  negotiations  which  resulted  in  the 
treaty  of  1819,  he  informed  the  Secretary  of  State  of  the  United  States  that 
it  had  been  intimated  to  him  that  if  he  would  advance  a  further  sum  of 
money  to  the  Spanish  Government  he  might  obtain  a  grant  of  land  in 
Florida  snfiicient  to  cover  all  his  claims.  The  Secretary  of  State  replied 
that  if  the  cession  of  the  Floridas  was  concladed,  it  w^ould  be  provided 
that  all  grants  after  a  certain  time  should  be  null  and  void.  Mr.  Meade 
then,  on  January  17,  1819,  filed  his  claims  with  the  Department  of  State 
for  such  protection  as  the  Government  might  think  proper  to  grant.  Pre- 
viously, to  that  time,  however,  he  had  sought  from  the  King  of  Spain  the 
appointment  of  a  commission  to  examine  and  liquidate  his  claims.  On  the 
7th  of  May  1819,  in  the  third  month  after  the  signature  of  the  treaty,  such  a 
commission  was  appointed;  and  on  the  19th  of  May  1820,  after  examining 
the  original  documents  which  the  claimant  had  submitted,  the  commission 
rendered  an  award  in  his  favor  for  the  sum  of  $373,879.83,  which  included 
his  unliquidated  contract  claims,  fourteen  in  nniuber,  with  interest  to  the 
date  of  li([uidation,  and  a  gross  sum  as  damages  for  his  arrest  and 
imprisonment. 

Hy  the  sixteenth  article  of  the  treaty  of  February  22,  1819,  it  was  pro- 
vided that  the  ratifications  of  the  treaty  should  be  exchanged  within  six 

'  On  February  27, 1822,  the  minutes  of  the  board  state  that  the  commis- 
sioners on  that  day  adjourned  till  the  following  day  as  ''a  manifestation 
of  the  deep  sense  they  entertain  of  the  loss  which  the  nation  has  sustained 
in  the  death  of  William  Piukney,"  and  to  enablt>  them  to  join  in  paying 
the  last  tribute  of  respect  to  his  memory. 

^Scott's  Memoir  of  .ludge  White,  33. 

MI.  Poc.  212.  '20  Cong.  1  sefs. 
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months  from  the  time  of  itn  signature,  or  sooner  if  possible.  The  exchange 
did  not,  as  we  have  seen,  take  phico  till  two  years  after  the  signature. 
This  circumstance  necessitated  the  resubmission  of  the  treaty  to  the  Sen- 
ate, in  order  that  the  period  for  tbe  CKchange  of  the  ratifications  might 
be  extended.  Availing  himself  of  this  opportunity,  the  claimant  sought 
to  have  the  treaty  amended  so  that  it  might  not  include  his  claim,  which, 
being  embraced  in  the  fifth  renunciation  of  Article  IX.,  was  one  of  the 
claims  which  the  United  States  undertook  by  Article  XI.  to  satisfy  to  an 
amount  not  exceeding  )^, 000,000.  The  treaty,  however,  wa.s  not  amended ; 
and  when  the  commissinners  were  appointed  to  carry  Article  XI.  into 
effect,  Mr.  Meade  presented  to  them  a  memorial  in  which  he  asked  that 
Jiis  claim  be  treated  as  liquidated,  and  that  an  award  be  made  in  his  favor 
for  the  amount  allowed  him  by  the  Spanish  commission,  without  regard 
to  the  pro  rata  allowance  which  might  be  made  to  the  general  mass  of 
claimants  before  the  board. 

The  commissioners  were  at  first  inclined  to  reject  Mr. 
QneBtion  a»  to  Contract  Meade's  claim  altogether,  on  the  ground  that,  as  a  large 
part  of  it  wns  for  supplies  furnished  to  the  Spanish 
Government  to  enable  it  to  carry  on  the  war  with  Napoleon,  it  was  inad- 
missible because  of  its  contractual  antl  unneutral  origin.  In  this  sense 
the  commissioners  addressed  to  Mr.  Adams  the  following  letter: ' 

Washington,  6th  March  1S2;3. 

**Sir:  Several  claims  of  indemnity  have  been  presented  to  this  ]$oard 
by  citizens  of  the  United  States,  for  losses  sustained  by  reason  of  the 
breach  of  contracts  entered  into  with  them  by  the  Government  of  Spain. 
In  most,  if  not  all  of  these  contracts,  the  citizen  stipulates  to  perform 
acts  for  Spain,  which,  as  a  subject  of  a  neatral  state,  he  conld  not  have 
performed  without  transgressing  the  acknowledged  belligerent  rights  of 
other  nations  with  whom  Spain  was  then  engaged  iii  open  war;  acts, 
therefore,  which  would  have  subjected  him  to  the  just  application  of  the 
laws  of  war,  and  justified,  nay,  probably  required,  the  United  States  to 
abandon  such  citizen  to  the  fate  of  war,  without  making  any  reclamation 
in  his  behalf.  It  is  for  the  performance  of  such  acts  thnt  Spain  has  con- 
tracted to  make  compensation. 

"In  support  of  these  claims,  it  is  contended,  that  it  was  distinctly 
understood  by  the  high  contracting  parties  to  the  late  Treaty,  that  claims 
of  this  description  were  to  be  included,  <and  were  intended  to  be  provided 
for  implicitly  by  the  fifth  renunciation  of  the  9th  article,  within  the  words 
of  which  all  such  are  found;  and,  in  proof  of  this  assertion,  a  letter  from 
the  Minister  of  Spain,  as  well  as  the  enclosed  document,  has  been  placed 
before  this  Hoard. 

"The  Commissioners  feel  inclined,  at  present,  to  construe  this  article  of 
the  lYeaty  in  a  different  mode;  and  to  reject  all  such  claims  as  those  above 
described'.  But  as  such  a  construction,  if  contrary  to  the  intent  of  the 
high  contracting  parties,  as  is  suggested,  may  possibly  impair  the  faith  of 
the  United  States,  and  lead  to  consequences  violating  even  their  peace, 
the  Commissioners  beg  leave  to  submit  to  yon  the  propriety  of  adopting 
some  course,  which  may  bring  before  them  any  document  "or  suggestion 
by  which  the  object  and  intent  of  the  United  States,  in  concluding  this 
treaty,  may  be  disclosed  more  fully  than  they  are  now  exhibited  by  the 
article  before  mentioned. 

"If  the  President  is  content  to  adopt  that  construction  of  the  treaty, 
which  the  Commissioners,  as  at  present  advised,  are  disposed  to  give  it, 
no  suggestion  need  be  made  to  them.     But  if  this  should  not  be  the  case, 

'  H.  Rep.  58, 20  Cong.  1  sess. 
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as  nothing  will  most  probably  operate  to  change  the  opinion  which  the 
Commissioners  are  disposed  at  present  to  entertain  vpon  this  subject,  but 
a  clear  communication  that  such  a  construction  would  be  violative  of  the 
intention  of  the  high  contracting  parties,  it  will  be  necessary  that  a  com- 
munication to  this  effect  should  be  made  to  them.  The  mode  of  making 
it  is  submitted  to  the  President. 

''The  want  of  any  representative  of  the  United  States  before  this 
Board,  has  constrained  the  Commissioners  to  adopt  the  course  they  have 
thus  pursued,  with  a  full  knowledge  of  all  the  objections  which  apply  to 
it,  not  only  as  tbey  refer  to  the  President,  but  to  tne  Board  itself. 

"  We  have  the  honor  to  be,  &c. 

"H.  L.  White. 

"Wm.  Kino. 

"L.  W.  Tazbwbll. 

"  The  Hon.  The  Secretary  op  State." 

To  this  letter  Mr.  Adams  made  the  following  reply: 

*' Department  op  State, 

''  Washinffton,  9th  March  182t, 
"  H.  L.  White,  Wm.  King,  and  L.  W.  Tazewell,  Esqs., 

'*  Commissioners  under  the  11th  article  of  the  Florida  Treaty. 

'*  Gentlemen  :  In  reference  to  the  letter  which  I  have  had  the  honor  of 
receiving  from  you,  dated  the  5th  inst.,  I  am  directed  by  the  President  of 
the  United  States  to  inform  you,  that,  in  providing  for  the  claims  of  the 
citizens  of  the  United  States  upon  Spain,  by  the  treaty  of  22d  February 
1819,  it  was  not  understood  or  intended  by  the  Government  of  the  United 
States,  nor,  as  is  believed,  by  the  other  party  to  the  treaty,  that  claims 
arising  from  contract,  as  they  existed  at  the  time  of  the  signature  of  the 
treaty,  should  be  excluded  from  the  benefit  of  the  treaty.  The  claima 
intended  to  be  provided  for,  were  those  specially  enumerated  in  the  renun- 
ciations, and  embraced  all  claims,  statements  of  which,  soliciting  the  inter- 
position of  the  Goremment,  had  been  presented  to  the  Department  of  State,  or 
to  the  Minister  of  the  United  States  in  Spain,  since  the  convention  of  180S,  and 
until  the  date  of  the  signature  of  the  treaty. 

**Ati  there  is  no  limitation  in  the  words  of  this  renunciation,  with  regard 
to  the  nature  of  the  transactions  in  which  the  claims  originated,  whether 
by  contract  or  by  tort,  so  none  was  intended.  They  were  claims,  of  all  of 
which  it  was  believed  that  the  only  possible  chance  of  obtaining  aiijf  sat- 
isfaction to  the  claimants,  consisted  in  the  execution  of  the  treaty. 

^*0f  the  absolute  obligation  of  this  Government  to  interpose  in  behalf 
[of]  their  fellow- citizens,  possessing  such  claims,  and  imploring  the  aid 
of  their  country  to  obtain  satisfaction  for  them,  no  very  subtle  or  puno- 
tilious  scrutiny  had  been  made.  It  was  the  need  of  the  claimant,  and  not 
the  legal  classitication  of  his  claim,  for  which  the  assistance  of  his  Gov- 
ernment had  been  solicited.  The  delay  or  denial  of  justice,  which  it  was 
desirable  to  remedy,  was  the  same,  whether  it  was  for  a  wrong  committed, 
or  a  contract  broken.  The  claimants  have  alike  been  promised,  that  at 
the  negotiation  of  the  treaty,  their  claims  would  be  considered,  and 
endeavors  made  to  provide  for  them,  in  common  trith  others. 

**  Whether  among  the  contracts  provided  for,  there  were  some  upon  which 
the  Government  of  the  United  States,  but  for  the  treaty,  must  have  even- 
tually abandoned  the  claimants  to  the  fate  of  war,  was  never  a  subject  of 
inquiry.  Those  claims,  it  is  presumed,  were  not  the  less  valid  against 
Spain,  nor  were  their  prospects  of  real  satisfaction  bv  Spain  in  Auy  other 
manner,  believed  to  be  different  from  the  rest.  Tne  Government  was 
indeed  aware  that  the  abstract  right  to  its  interposition,  of  citizens  who 
had  suffered  by  acts  of  foreigners,  without  any  co-operation  of  their  own, 
was  more  clear  and  imperative  than  that  of  others  who  had  voluntarily 
staked  their  property  upon  the  good  faith  of  Spain ;  and,  in  the  course  of 
the  negotiation,  a  proposal  was  made  to  omit  the  renunciation,  which 
included  the  latter  class  of  these  claims.  It  was,  however,  finally  agreed 
to,  with  the  ftill  understanding,  that  all  the  claims  should  have  the  same 
benefit  of  the  provisions,  be  subjected  to  the  same  investigation,  and  be 
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decided  upon,  not  by  any  Bubseqnent  transaction  between  the  claimant 
and  the  Spanish  Government,  but  by  the  CommiBsioners,  in  the  manner 
prescribed  by  the  treaty,  and  upon  such  proof  as  they  should  think  proper 
to  require,  for  asoertaining  its  amount  and  ralidity.  Of  the  right  to  include 
such  claims  in  the  provisions  of  the  treaty,  in  cases  wherein  the  interfer- 
ence of  the  Government  hail  been  solicited  by  the  claimants  themselves, 
and  their  claims  had  at  their  own  desire  been  made  a  subject  of  negotia- 
tion, no  doubt  was  entertained.  It  is  sanctioned  equally  by  the  moral 
principles  applicable  to  public  law,  and  by  the  frequent  practice  of  other 
civilized  nations,  as  well  as  by  more  than  one  example  in  our  own  history. 
If  indeed  no  such  ri^ht  existed,  and  the  two  Governments  were  not  com- 
petent to  make  and  accept  such  renunciation,  it  was  certainly  neither 
made  nor  intended.  But  that  a  Government,  negotiating  for  the  claims 
upon  another  Power  of  its  citizens,  at  their  own  entreaty,  is  not  compe- 
tent to  compound  for  them,  upon  terms  as  favorable  as  it  can,  consistently 
with  its  duties  to  the  rest  of  its  own  nation,  secure,  is  a  doctrine,  cer- 
tainly not  contemplated  at  the  negotiation  of  the  treaty,  and  now  believed 
to  be  without  warrant,  either  in  tne  law  or  usages  of  nations. 

''To  ascertain,  in  the  manner  stipulated  by  the  treaty,  and  in  no  other, 
the  full  amount  and  ralidity  of  these  claims,  as  existing  on  the  day  of  the 
signature  of  the  treaty,  the  commission  instituted  under  the  11th  article 
of  the  treaty  was  provided.  How  far  contracts,  under  the  special  circum- 
stances mentioned  in  your  letter,  as  applying  to  some  of  those  which  have 
been  presented  to  the  board,  were  ralid  contracts,  it  is  the  peculiar  prov- 
ince of  the  Commissioners  to  decide.  The  Executive  Government  had  not 
the  means  of  judging  of  the  validity  of  any  of  them ;  and  of  their  amount, 
it  conld  form  no  other  than  a  gross  estimate.  Hut  it  fully  believed,  that 
the  snni  stipulated  for  the  payment  of  them,  would  be  adequate  to  the  full 
satisfaction  of  every  valid  claim  embraced  by  the  treaty,  whether  the  claim 
had  originated  in  contract  or  in  wrong. 

''I  have  the  honor  to  be,  with  great  resi>ect,  gentlemen, 
**  Your  very  humble  and  ob*t  serv't, 

**JoHN  QuiNCY  Adams."' 

Afterreceivingthis  letter,  the  commissioners  resumed 
BejeotionofHr.HMdA^^j^^  consideration  of  Mr.  Meade's  case;  and  on  April  16, 
Uauidfttod  Dflouuid.  ■*  -■  • 

1823,  they  decided.  Judge  White  delivering  an  elaborate 

opinion,'  that  they  had  no  jurisdiction  of  the  claim  as  a  liquidated  de- 
mand against  Spain,  resting  on  the  award  of  the  royal  commission  in  1820. 
By  the  treaty  as  well  as  by  the  act  of  Congress  passed  to  carry  it  into 
effect,  they  were  required  to  ascertain  the  **  validity  and  amount''  of  claims. 
By  this  language  they  held  that  they  were  required  to  treat  claims  as 
unliquidated,  and  that  they  were  precluded  from  admitting  the  litiuida- 
tion  of  1820  as  the  basis  of  allowance,  both  because  it  was  subsequent  to 
the  conclusion  of  the  treaty  and  because  it  was,  as  to  the  United  States, 
rei  inter  alios  acta.  They  therefore  determined  that  the  original  documents 
must  be  produced  before  them  in,  order  that  they  might  ascertain  the 
validity  and  amount  of  the  claim. 

Previously  to  this  time  Mr.  Meade  had  written  to 
FaUure  of  the  OUim.  the  Spanish  minister  at  Washington  in  regard  to  ob- 
taining the  documente,  but  had  received  an  unfavorable 
response.     On  the  13th  of  May  1823,  however,  Mr.  Nelson,  the  newly 

^See  Reminiscences  of  James  A.  Hamilton,  57.  Mr.  Hamilton  states 
that  he  was  instrumental,  as  counsel  for  one  of  the  claimants,  in  bring- 
ing about  the  disposition  of  the  contract  question,  in  the  manner  above 
narrated. 

-  H.  Report  58,  20  Cong.  1  sess. 


Digitized  by 


GoogU 


4506        INTERNATIONAL  ARBITRATIONS. 

appointed  minister  of  the  United  States  to  Spain,  was  instructed  to  apply 
for  the  papers.  On  arriving  at  Cadiz  he  was  unable  to  enter,  owing  to  the 
blockade  of  the  port  by  a  French  squadron;  and  it  was  not  till  December 
19,  1828,  that  he  was  able  to  make  a  formal  application  to  the  Spanish 
Government  for  the  documents.  The  government  acceded  to  his  request, 
but  intimated  that  there  would  be  some  delay  in  furnishing  the  documents 
on  account  of  the  great  quantity  of  them  and  the  confusion  into  which  the 
public  offices  had  been  thrown  by  the  removal  of  the  government  from 
Seville  to  Cadiz.  Intelligence  to  this  effect  was  received  in  Washington 
only  a  few  days  before  the  expiration  of  the  coiuniission,  and  on  May  2{>, 
1824,  ten  days  before  that  event,  Mr.  Meade's  claim  was  rejected  for  want 
of  sufficient  evidence  to  establish  its  validity.' 

The  Supreme  Court  of  the  United  States  has  held  tliat 
Awards  Inoonelusiveu  ^^^  awards  of  the  commissioners  under  Article  XL, 
though  final  and  conclusive  as  to  the  rejection  or 
admission  of  any  claim,  were  not  conclusive  as  to  conflicting  interests  in 
the  sum  awarded;  that  after  the  validity  and  amount  of  the  claim  had 
been  ascertained  by  the  award  of  the  commissioners,  the  rights  of  the 
claimants  to  the  fund,  after  it  had  passed  into  their  hands,  were  determiu- 
aide  by  the  established  courts  of  justice  in  the  ordinary  course  of  judicial 
proceedings;  and  that  a  right  to  compensation  from  Spain,  held  by  an 
iindevwrit<'r  under  an  abandonment  by  his  insured,  for  damages  and 
injuries  arising  from  an  illegal  capture,  passed  to  the  assignees  of  the 
underwriter  under  the  i)rovi8ion8  of  the  United  States  Bankrupt  Law  of 
April  4, 1800.^ 

In  a  case  rejected  by  the  board,  it  was  held  that  the 
•Finality  of  Board's     claimant,  by  failing  to  apply  to  the  l)oard  for  a  rehear- 
ing, had  precluded   himself  from  obtaining  Congres- 
sional relief,  though  he  may  have  acted  on  the  assumption  that  such  an 
application  made  to  the  commission  in  another  but  separate  case  would 
embrace  his  claim. => 


<  Efforts  were  subsequently  made  by  Mr.  Meade  and  his  heirs  to  obtain 
<-ompensation  from  the  United  States,  and  the  claim,  after  having  been 
made  the  subject  of  many  ('ongressioual  reports,  was  referred  to  the 
Court  of  Claims  "  for  adjudication  thereof,  pursuant  to  the  authority  con- 
feiTcd  upon  said  court  by  any  existing  law  to  examine  and  decide  claims 
against  the  United  States,  referred  to  it  by  Congress."  (Joint  Resolution 
of  July  25,  1866,  14  Stats,  at  L.  611.)  The  Court  of  Claims  held,  Nott,  J., 
dissenting,  that  the  case  having  been  dismissed  by  the  board  of  comntis- 
sioners  under  the  act  of  1821,  the  court  had  no  power  under  the  acts  defin- 
ing its  jurisdiction  to  reopen  it.  (Meade  r.  United  States,  2  Nott  A 
Huntington,  224.)  This  judgment  was  affirmed  by  the  Supreme  Court. 
(Meade  r.  United  States,  9  Wallace,  691.) 

•  Comegiffi  v.  Vasse^  1  Peters,  193.  It  may  be  observed  that  the  award  of 
the  <'ommissioners  in  this  case  was  made  to  the  assignees,  and  that  the 
money  was  paid  to  them  by  tlie  United  States.  Subsequently  this  action 
was  brought  against  them  by  the  underwriter  to  recover  back  the  money, 
oil  the  ground  that  the  <laini  against  Spain,  held  by  him  under  the  aban- 
donment, did  not  pass  to  his  assignees  under  the  bankrupt  law.  In  fact, 
the  award  of  the  commissioners  was  sustained. 

J  H.  Report  55,  20  Cong.  2  sess. 
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When  the  board  adjourned  its  records  and  papers 
Custody  of  the  Board's  ^^pg  j^  accordance  with  the  treaty  depoHited  in  the 
Department  of  State.  Attorney-General  Taney  advised 
that  the  Secretary  of  State  coald  not  legally  deliver  the  papers  up  to  tlio 
claimants,  and  that  an  act  of  Congress  authorizing  such  delivery  would 
constitute  a  violation  of  the  treaty.' 

On  June  8,  1824,  the  day  of  their  final  adjournment, 
Commissioners  Final  ^^^  commissioners  made  the  following  report: 

"To  the  honorable  the  Secretary  of  State  of  the  U.  S.: 

'*The  undersigned  Commissioners,  citizens  of  the  Uuited  States,  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
having  at  length  performed  the  duties  with  which  they  were  charged, 
under  and  by  the  11th  Article  of  the  Treaty  of  Amity,  Settlement  and 
LimitH,  concluded  at  Washington,  between  the  United  States  of  America, 
and  his  Catholic  Majesty,  on  the  22d  day  of  February  1819,  now  beg  leave 
to  present  an  account  of  their  proc^>«ding8  in  the  following  Rej)ort. 

"  The  undersigned  having  received  their  appointments  as  Commission- 
ers aforesaid,  from  the  President  of  the  U.  S.,  in  conformity  to  the  lltli 
Article  of  the  Treaty  aforesaid,  and  having  been  required  to  repair  to  tiie 
City  of  Washington,  in  order  there  to  organize  a  board,  immediately  com- 
plied with  this  direction.  After  their  arrival  in  this  city  on  the  8th  day 
of  June  1821,  they  wore  instructed  by  a  communication  of  that  date, 
addressiid  to  them  by  the  Honorable  John  Quincy  Adams,  Secretary  of 
State  of  the  U.  S.,  'immediately  to  form  themselves  into  a  board  and  to 
commence  the  discharge  of  the  important  duties  incident  to  the  high 
trust  committed  to  them.'  Whereupon,  on  the  9th  day  of  the  same  month, 
they  did  form  themselves  into  a  board,  by  taking  an  Oath  for  tlie  faithful, 
diligeut  discharge  of  their  duties,  beiore  the  Honorable  Buckner  Thurn- 
ton,  one  of  the  Associate  .Tudges  of  the  District  of  Columbia,  conform- 
ably to  the  provisions  of  the  said  Treaty. 

"The  Commission  being  thus  organized,  forthwith  proceeded  to  adopt 
such  rules  and  forms  of  proceeding  as  seemed  best  adapted  to  attain  the 
objects  of  its  creation ;  and  the  following  mode  was  established  as  that 
proper  to  be  pursued.  An  Order  was  made,  whereby  all  persons  having 
claims  under  the  Treaty  aforesaid  were  required  to  filo  a  memorial  of  the 
same  with  the  Secretary  of  the  board,  to  the  end  that  they  might  be  there- 
after duly  examined,  and  the  validity  and  amount  thereof  decided  upon, 
according  to  the  suitable  and  authentic  testimony  concerning  the  same, 
which  might  be  required.  Such  memorials  were  directed  to  be  addroHHeil 
to  the  Commission ;  to  set  forth  minutely  and  particularly  tho  various 
facts  and  cironmstances  from  which  the  right  to  prefer  such  claim  was  de- 
rived; and  to  be  verified  by  the  affidavit  of  the  claimant.  And  that 
claimants  might  be  notified  [of]  what  was  considered  by  the  Commission 
as  necessary  to  be  stated  and  so  established,  before  any  claim  could  bo 
received  for  examination y  A  particular  description  was  given  of  the  aver- 
ments recpiired,  wanting  which  they  were  informed  that  no  memorial 
would  be  so  received,  A  copy  of  these  orders  was  directed  to  lie  publishcil 
in  all  the  gazettes  in  which  the  laws  of  the  U.  S.  were  usually  printed,  for 
the  information  of  all  persons  who  might  be  interested.  And  that  all 
claimants  might  know  and  conform  themselves  to  these  directions,  the 
board  on  the  14th  of  June  J821,  after  making  these  orders,  adjourned  to 
meet  again  in  the  month  of  September  then  next  ensuing. 

'*On  the  10th  of  September  1821,  the  Commission  again  assembh'd  in 
pursuance  of  its  adjournment.  At  this  period  they  found  302  memorials 
had  betjn  filed  with  the  Secretary,  conformably  to'  the  orders  before  re- 
ferred to.  All  these  memorials  were  read,  considered  and  disposed  of 
during  this  session,  as  to  [the]  board  seemed  right;  and  then  th<^  ('oramis- 
sion,  havinp^  nothing  further  before  it,  adjourned  on  the  26th  of  September 


'  2  Op.  515. 
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until  the  ensuing  January,  with  a  view  of  allowing  farther  time  to  claim- 
ants, to  renew  any  applications  which  might  have  been  refused,  because 
of  their  not  conforming  to  the  orders  herein  before  referred  to,  or  to  pre- 
sent new  claims  which  might  not  yet  have  been  exhibited. 

^'  During  this  session  the  Commission  having  received  sundry  memorials 
for  examination  of  the  proofs  which  mi^ht  be  offered  thereafter  to  support 
the  same,  it  became  necessary  to  prescribe  the  course  proper  to  be  adopted 
in  relation  to  the  exhibition  of  such  proofs.  An  order  was  therefore  made 
directing  that  all  memorials  which  had  been  or  might  thereafter  be  re- 
ceived, should  be  set  down  for  eramination  after  the  expiration  of  six 
months  from  the  date  of  their  reception,  but  that  if  any  claimant  desired 
his  memorial  to  be  set  down  before  the  expiration  of  that  period,  this 
misfht  be  done  at  any  time,  upon  application  for  that  purpose;  and  if,  after 
the  lapse  of  the  six  months  aforesaid,  any  claimant  coula  show  good  canse 
why  his  memorial  should  not  be  then  set  down,  upon  application  made 
and  such  cause  shown  further  time  would  be  allowed  for  the  exhibition  of 
proofs.  During  this  session,  also,  the  commission  having  suspended  its 
decision  as  to  some  memorials  which  had  been  presented,  m  order  to  allow 
itself  more  time  for  conHldering  the  important,  novel  and  difficult  ques- 
tions they  presented,  an  order  was  made  (upon  the  application  of  the 
memorialists)  that  every  claimant  might  be  permitted  to  support  his  claim 
by  the  arguments  of  counsel,  provided  all  such  argnmente  were  committed 
to  writing  and  tiled  with  the  Secretary.  And  berore  its  adjournment,  the 
Commission  made  a  second  order,  again  requiring  all  claimants  to  exhibit 
their  claims  before  the  next  scHsion,  which  order  was  also  directed  to  be 
published  for  the  information  of  all  to  whom  it  might  apply. 

*^0n  the  7th  of  January  1822,  the  CommiNsion  again  assembled  in  pur- 
suance of  its  adjournment.  At  this  period  they  found  768  new  memorials 
had  been  filed  witli  the  Secretary,  conformably  to  the  former  orders  before 
referred  to.  All  tliese  memorials  were  read  aud  considered,  and,  together 
with  most  of  those  the  decision  as  to  which  had  been  before  suspended, 
were  during  the  session  disposed  of,  as  to  the  board  seemed  right.  And 
then  the  Commission  having  nothing  further  before  it,  adjourned  on  the 
lUh  of  March  until  the  ensuing  June,  in  order  to  allow  more  time  to  claim- 
ants to  present  their  applications.  With  a  view  to  induce  them  to  do  so,  the 
Commission  before  adjourning  made  a  third  order,  again  requiring  all  claim- 
ants  to  exhibit  their  claims  before  the  next  session ;  notifving  them  in  it, 
that  after  that  period  no  memorial  would  be  received,  without  good  cause 
Khown  why  the  same  had  not  been  before  exhibited,  in  pursuance  of  the 
repeated  orders  requiring  the  same  to  be  presented.  And  this  order  was 
direeted  to  be  published  for  their  information  and  government. 

''On  the  11th  of  June  1822  the  Commission  again  assembled  ia  pur- 
suance of  its  adjournment.  At  this  period  they  found  534  new  memorials 
ha<l  been  filed  with  the  Secretary,  conformably  to  the  former  orders  before 
referred  to.  All  these  memorials  were  read  and  considered,  and,  together 
with  all  others  not  before  acted  upon,  were  during  this  session  disposed  of 
as  to  the  board  seemed  right. 

''  Hesides  these  claims,  20  other  memorials  (accompanied  by  satisfactory 
reasons  for  the  delay  in  not  presenting  them  before)  were  also  received, 
read,  considered,  and  disposed  of  in  like  manner.  The  period  of  six  months 
having  now  ela])sed,  since  many  of  the  meqiorials  had  been  received,  the 
Commission  during  this  session  also  proceeded  (in  pursuance  of  their  order 
before  referred  to)  1o  set  down  for  examinatiwi  all  such,  to  postpone  the  set- 
ting down  of  which  no  good  cause  was  shown.  And  [it]  likewise  proceeded 
to  the  examination  of  all  the  cases  so  set  down  (except  when  good  canse 
was  shown  for  a  continuance),  allowing  or  disallowing  the  cases  so  examined, 
as  to  the  board  seemed  right,  and  directing  the  cases  allowed  as  valid  to  be 
deferred  until  a  further  time,  when  the  amount  of  the  same  would  be  ad- 
justed and  finally  ascertained.  Having  then  nothing  further  before  it, 
the  Commission  adjourned  on  the  2nd  of  July  1822,  until  the  ensuing 
October,  with  the  view  of  allowing  further  time  to  the  claimants,  where 
claims  had  been  received  for  examination,  to  collect  the  proofs  in  support 
of  the  same. 
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''As  maoh  more  than  three  years  had  now  elapsed  since  the  date  of  the 
aforesaid  Treaty,  nearly  eighteen  months  had  expired  since  its  ratification 
by  both  of  the  high  contracting  parties,  and  more  than  a  year  had  passed 
since  the  organization  of  this  board,  during  which  last  period  three  sev- 
eral orders  had  been  uttered  by  it,  at  dlifereot  times,  requiring  claimants 
to  exhibit  their  claims,  the  undersigned  believe  they  might  have  been 
well  justified  in  closing  the  door  at  this  time,  against  the  reception  of 
any  new  claims;  and  might  with  much  propriety  have  dedicated  all  the 
residue  of  the  time  prescribed  in  the  Treaty  to  the  examination  and  adjust- 
ment of  such  as  had  been  received.  Hoping,  however,  that  with  proper 
diligence  this  laborious  task  might  be  performed  within  the  remaining 
term,  and  desirous  not  to  debar  any  of  their  fellow-citizens  of  the  relief 
to  which  they  might  possibly  be  entitled,  the  Commission  still  continued 
their  last  order,  authorizing  the  presentation  of  claims  at  any  time;  and 
requiring  only,  that  the  claims  presented  should  be  accompanied  by  proper 
evidence  to  explain  why  they  ha<l  not  been  before  preferred.  Under  this 
order,  at  the  next  and  each  succeeding  session  of  the  board,  new  memorials 
have  been  presented  to  the  number  of  1859,  all  of  which  nave  been  read, 
considered;  and  disposed  of,  as  to  the  board  seemed  right.  Nor  has  the 
reception  of  any  claim  been  refused  at  any  time,  upon  the  mere  ground  of 
its  coming  too  late,  until  the  31st  of  May  last. 

''On  the  15th  of  October  1822,  the  Commission  again  assembled  in  pur- 
suance of  its  adjournment.  At  this  session  the  board  proceeded  as  before 
to  set  dowii  for  examination  all  such  memorials  as  had  been  received  six 
months  previously,  except  those  in  which  |B;ood  cause  was  shown  for  post- 
ponement. Having  thus  arranged  its  business,  the  board  next  proceeded 
to  examine  the  proofs  exhibited  in  support  of  the  several  cases  so  set  down 
for  exanaination,  except  such  as  applied  to  claims  for  the  continuance  of 
which  some  suflScient  reason  was  assigned.  And  having  disposed  of  all 
these  as  before,  the  Commission,  haying  nothing  further  before  it,  again 
adjourned  on  the  22nd  of  November  1822,  until  the  ensning  February,  for 
the  same  cause  before  stated. 

"On  the  18th  of  February  1823  the  Commission  again  assembled  in 
pursuance  of  its  adjournment,  and  having  arranged  and  disposed  of  all 
the  business  before  it  as  at  the  preceding  session,  adjourned  on  the  18th 
day  of  April  1823  until  the  ensuing  *lulyy  for  the  same  cause  before  stated. 
During  this  session  the  Commission  found  itself  under  the  necessity  of 
adopting  some  rule  which  might  expNsdite  the  business  before  it.  The  term 
prescribed  by  the  Treaty  was  drawing  fast  to  a  close — much  remained  to 
be  done  to  complete  the  performance  of  the  duties  committed  to  the  board, 
and  its  progress  in  this  task  was  retarded,  not  only  b^  the  apparent  delay 
of  the  claimants  in  setting  down  for  examination  claims  which  had  been 
received,  but  also  bv  the  interruption  which  the  presentation  and  recep- 
tion of  new  memorials  incessantly  produced.  Many  of  the  claims  were 
intimately  connected.  Altho'  preferred  by  different  persons,  they  yet 
depended  upon  the  selfsame  facts,  the  evidence  of  which  was  often  to  be 
sought  and  collected  by  piecemeal  from  several  diiferent  cases.  Whenso- 
ever therefore  one  claim  was  set  for  examination,  if  any  other  growing  out 
of  the  same  circumstances  was  not  acted  upon  in  like  manner,  the  board 
was  under  the  necessity  either  of  examining  the  same  voluminous  mass  of 
proof  again  and  again,  or  of  postponing  the  examination  of  cases  which 
were  ready  until  others  could  be  made  so.  Besides,  in  cases  depending 
(aft  sometimes  occurred)  upon  parol  proof  only,  there  was  obvious  impro- 
priety in  deciding  anything  until  the  whole  proof  which  could  be  adduced 
was  brought  forward.  These  considerations  induced  the  Commission  be- 
fore it  adjourned  to  make  a  new  order,  by  Avhich  it  announced  its  deter- 
mination, at  its  next  session,  to  set  down  for  examination  all  memorials 
withont  distinction,  which  had  been  filed  six  months;  and  re(|uired  all 
new  memorials  to  be  accompanied  (when  presented  for  reception)  with 
the  proof  relied  upon  to  support  the  same ;  and  that  such  memorials, 
when  received,  should  be  immediately  set  down.  This  order  the  Commis- 
sion directed  to  be  published  as  before,  for  the  information  of  all  who 
might  be  affected  by  it. 

5627— VOL.  5 8 


Digitized  by 


Googl( 


4510  INTERNATIONAL   ARBITRATIONS. 

"Ou  the  15th  day  of  July  1823  the  CommisBion  again  assembled  in  jmr- 
siiance  of  its  adjournment,  and,  acting  according  to  the  determination 
expressed  in  their  last  order,  arranged  and  disposed  of  all  the  business 
before  it  as  at  the  preceding  session,  and  then  adjourned  on  the  5th  day 
of  August  1823  until  the  ensuing  November,  for  the  same  cause  stated. 
During  this  session  it  became  obvious  that  the  business  before  the  Board 
could  not  possibly  be  completed,  if  much  further  indulgence  was  granted 
to  the  applicunts,  by  postponing  the  examination  of  the  cases  set  down ; 
the  board  therefore  aunounced  most  distinctly  its  purpose  of  examining 
every  case,  in  its  order,  at  their  next  session,  and  of  then  finally  disposing 
of  it. 

"On  the  12th  of  November  1823  the  Commission  again  assembled  in 
pursuance  of  its  adjournment,  and,  finding  it  impossible  to  complete  its 
business  without  a  continued  session,  it  has  had  no  recess  since  that  day. 
AIL  the  cuses  being  now  set  down  for  examination,  the  board  for  the  pur- 
pose of  affording  the  longest  possible  period  for  preparation  to  sucii  of 
the  claimants  as  might  not  yet  have  obtained  the  proper  proofs,  commenced 
with  examining  only  such  cases  a«  were  voluntarily  offered  to  them  for 
examination  by  the  claimants  themselves.  Having  disposed  of  all  those, 
the  examination  of  the  remaining  cases,  in  the  regular  order  in  which  they 
stood  upon  the  calendar,  was  next  gone  into  and  completed,  altho'  in  many 
of  these  the  parties  were  not  prepared,  and  had  no  proof  whatsoever. 
The  only  exception  permitted  to  this  course  was  in  those  cases  in  which 
applications  for  documents  had  been  made  to  the  Spanish  Government  in 
pursuance  of  the  11th  Article  of  the  Treaty.  All  these  cases  were  suf- 
fered to  remain  unexamined,  until  a  very  recent  period,  inasmuch  as  no 
negligence  could  be  properly  imputed  to  the  claimants  for  not  exhibiting 
such  proofs.  This  process  of  examining  memorials  and  jironounciug  upon 
their  validity,  according  to  the  nature  of  the  proofs  offered  to  sustain 
them,  which  process  the  board  had  commenced  in  June  1822,  and  had  con- 
tinued at  every  succeeding  session  as  the  claimants  were  prepared,  or  the 
nature  of  the  duties  confided  to  the  Commission  had  permitted,  was  not 
completed  until  the  25th  of  January  18-4.  Indeed  since  that  period  several 
new  memorials  have  been  presented,  received,  and  allowed  or  rejected. 
Having  linished  this  part  of  its  duty,  the  board  next  commenced  the  labor 
of  adjusting  and  asartain intf  the  amount  of  the  claims  which  had  been 
received,  examined  and  allowed  as  valid.  This  task  occupied  the  board 
with  but  little  intermission  ever  afterwards,  and  when  completed  ought 
probably  to  have  ended  it«  labors.  But  inasmuch  as  many  of  the  claim- 
antH  ha<l  been  forced  by  the  rules  adopted  by  the  Commission  to  set  down 
cases  for  examination,  at  a  time  when  they  had  not  obtained  any  proof  to 
sustain  them;  and  as  consequently  there  were  some  rejected  merely  for 
the  want  of  proof,  the  board,  before  entering  upon  the  business  of  ascer- 
taining amounts,  made  an  order,  whereby  permission  was  given  to  all 
claim  mts  who  wished  their  claims  re-examined  to  file  a  petition  for  tiiat 
purpose,  accompanied  by  any  new  proof  they  might  have  procured  aftiT 
the  first  decision.  This  order  was  made  on  the  31st  of  December  1823, 
and  limited  the  time  for  exhibiting  such  petitions  to  the  17th  of  the  fol- 
lowing mouth.  As  the  object  of  this  order  was  merely  to  enable  the  Com- 
mission to  complete  its  duties  within  the  time  prescribed  by  the  Treaty, 
so  soon  as  it  was  seen  that  this  might  be  accomplished  without  a  strict 
adherence  to  either  the  letter  or  intert  of  the  rule,  but  little  regard  was 
paid  to  it  by  the  board.  Applications  for  the  re-examination  of  e\ery 
kind  of  claim  have  been  received,  altho'  not  offered  until  aft^r  the  time 
limited.  New  evidence  has  been  suffered  to  be  introduced  up  to  the  last 
moment  possible,  and  new  arguments  have  been  received,  and  attentively 
considered,  upou  almost  every  proposition,  the  assumption  or  application 
of  which  had  at  first  caused  the  rejection  of  any  case  what49oever.  In 
short,  the  board  having  once  yielded  to  this  departure  from  its  rule,  was 
under  the  necessity  of  re-examining  more  than  once  almost  every  case  which 
had  been  rcjecte<l,  and  reconsidering  many  of  the  memorials  which  weie 
at  first  refused.  The  undersigned  do  not,  however,  regret  this  additional 
labor,  since  it  has  served  in  some  instances  to  change  the  opinion  which 
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had  been  at  rtrat  eutertaiued,  both  as  to  the  rejection  and  aduiission  of 
many  claims. 

**  The  undersigned  have  felt  it  a  duty  they  owed  not  let<8  to  themselves 
than  to  the  high  contructiiig  parties  in  the  Treaty,  .some  of  the  provUions 
of  which  they  nave  been  appointed  to  carry  into  ext^cution,  to  exhibit  this 
summary  of  the  modes  of  proceeding  they  thought  proper  to  adopt.  Con- 
firmed as  it  will  be  fonnd  to  be  by  the  Jonmal  and  Kecord  of  tlieir  ju'o- 
ceedings  which  accompany  this  report,  they  ventiin*  to  ho])e,  that  botli 
the  high  contracting  parties  under  whose  authority  they  have  acted;  will 
see  in  it.  that  every  proper  opportiiLity  has  been  offered  t<»  those  who 
might  have  claims  under  this  Treaty  to  exhibit  them:  that  ample  time 
and  fair  occasion  has  been  allowed,  to  support  such  claims  as  were  exhib- 
ited, both  by  proof  and  argument;  and  tnat  if  any  of  the  demands  which 
have  been  examined  have  been  either  rejected,  curtailed,  or  improperly 
admitted,  such  errors  cannot  have  resulted  from  any  want  of  patient 
labor,  or  proper  r.ttcution,  in  those  composing  this  Conmiis.sion.  In  the 
variety,  novelty,  and  intrinsic  ditticnlty  of  tlie  multitude  of  questions 
which  have  been  presented  for  the  determination  of  this  board,  there  exist 
so  many  causes  for  distinisting  the  correctness  of  its  decisions,  that  the 
undersigned  dare  not  flatter  thi'mselves  they  have  not  often  erred.  The 
very  great  probability  that  such  errors  may  have  been  committed  would 
certainly  givo  them  much  pain,  but  for  tlie  confidence  they  feel  that  they 
have  faithfully  discharged  all  their  duties,  according  to  the  best  of  their 
imperfect  skill  and  ability. 

"  In  order  that  each  of  the  high  contracting  parties  might  be  enabled  to 
understand  the  precise  gronnd  upon  which  every  determination  of  this 
Commission  has  proceeded,  either  in  rejecting,  receiving,  allowing,  disal- 
lowing, or  in  ascertaining  nnd  fixing  the  amount  of,  every  claim  that  has 
been  submitted  to  its  consideration,  the  undersigned  would  willingly  have 
stated  in  their  records,  and  would  here  rei:eat,  every  principle  the  board 
has  asserted,  and  the  mode  in  which  it  has  been  applied  to  each  claim. 
But  the  limited  period  allowed  by  the  Treaty  fori  he  ])erformanee  of  all 
the  duties  committed  to  its  charge,  rendered  this  impossible.  More  than 
1,800  cases,  eaeh  involving  many  and  very  distimt  propositions,  have  been 
determined  by  this  board — most  of  these  cases  dill'ered  so  much  from  all 
others,  «'ither  in  the  nature  or  extent  of  the  principles  applicable  to  their 
decision,  that  they  admitted  no  useful  classification  of  this  kind — and  to 
have  made  a  special  and  detailed  report  of  the  facts  and  principles  of  each 
would  have  been  a  task,  the  perfermance  of  which  was  seen,  at  a  very 
eaily  period,  to  be  utterly  incomjtatible  with  the  completion  of  the  duties 
of  the  board  within  the  time  prescribed.  It  occuire<l  to  the  boanl,  too, 
that  in  the  progress  of  its  work  it  was  highly  probable,  as  new  <ases  wer<i 
presented,  new  facts  might  be  disclosed,  and  new  information  furnished, 
which  ought  to  and  would  occasion  a  revision  ami  reversal  ormodilica- 
tion  of  any  principle  which  might  at  first  seem  to  be  cone<t,  in  relati<»n 
to  any  particular  case.  The  Commission  therefore  abstained  at  first  from 
asserting  any  general  rules  of  decision,  except  in  terms  so  broad  and  com- 
prehensive as  to  leave  the  board  free  to  ai>ply  them  as  the  facts  might  at 
last  require.  These  facts  were  collected  and  deduced  from  the  evidence 
found  not  in  any  one,  but  often  from  very  many  diHerent  cases,  as  well  as 
from  other  sources.  To  have  referred  generally,  therefore,  to  (be  evidence 
in  any  given  case  for  its  facts,  would  have  been  otten  delusive;  and  to 
have  stated  this  evidence  in  each  would  necessarily  have  lead  to  endless 
repetition,  and  imposed  a  task  of  almost  interminable  labor.  The  Com- 
mission for  these  reasons,  in  recording  any  of  their  decisions,  forebore  to 
insert  in  their  journal  the  reasons  which  were  considered  as  jnstifving 
an<l  requiring  them— altho'  such  reasons  were  always  slated  orally  at  tlio 
time.  Uy  the  party  to  be  afiected  by  th»*m,  in  order  that  he  might  have  an 
opportunity  <»f  repelling  them  thereafter  by  new  eviilence  or  argument. 
if  he  thought  proper  to  make  such  an  attempt.  And  now  on  looking  back 
U])on  their  work  when  it  is  completed,  the  Commission  can  (»nly  slate  its 
mere  outline,  and  refer  for  their  rules  of  determination  to  the  following 
general  principles,  from  which  they  have  never  knowingly  departed. 
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*  In  determining  as  to  the  reception  of  any  memorial,  the  board  has 
ever  assumed  the  facts  stated  therein,  and  verilied  by  the  affidavit  of  the 
claimant,  to  be  true.  If  these  facts  made  sach  a  case  as  seemed  to  be  em- 
braced by  any  of  the  renunciations  enumerated  in  the  9th  Article  of  the 
treaty,  or  if  any  doubt  existed  upon  this  point,  the  memorial  was  received ; 
otherwise  it  was  rejected.  When  the  proofs  offered  to  support  any  claim 
received  for  exiimination  came  to  be  examined,  if  the  testimony  (being 
suitable  and  authentic)  satisfactorily  made  out  and  established  the  same 
case  recited  in  the  nieuiorlal,  without  any  material  alteration  or  variation 
of  its  facts,  the  memorial  was  thereupon  allowed  as  valid.  But  if  the 
proof  exhibited  did  not  satisfactorily  establish  the  facts  stated  in  the 
memorial,  or,  establishing  these  facts,  disclosed  others  which,  if  known 
before,  would  have  occasioned  its  rejection,  or  if  such  circumstances  were 
discovered  in  any  other  manner,  the  claim  was  not  allowed. 

''In  determining  what  cases  were  embraced  within  the  renunciations  of 
the  9th  Article  of  the  Treaty  aforesaid,  the  Commission  has  seldom  found 
much  difficulty,  except  in  relation  to  those  which  were  supposed  to  be 
provided  for  by  the  4th  and  5th.  In  relation  to  the  last,  the  Commission 
adopted  the  following  principles:  That  it  was  not  sufficient  to  entitle  an 
applicant  to  the  benefits  of  this  Treaty,  for  him  to  assert  and  show  that, 
being  a  citizen  of  the  U.  S.,  he  had  presented  a  statement  of  his'  claim 
upon  the  Spanish  Government  to  some  of  the  functionaries  therein  men- 
tioned and  within  the  time  described,  soliciting  in  such  statement  the  in- 
terposition of  the  Government  of  the  U.  S.  The  failure  to  have  presented 
such  a  statement,  to  such  officers,  within  the  time  prescribed,  was  consid- 
ered as  a  sufficient  cause  to  justify  and  require  the  rejection  of  all  claims 
that  were  not  provided  for  by  any  other  of  the  renunciations  than  the 
tilth.  Hut,  to  bring  such  claims  within  the  provisions  of  this  renunciation, 
it  was  necessary  to  show  that  the  claim  which  had  been  so  presented  was 
in  itself  a  good  claim.  And  in  deciding  u]>on  the  character  of  such  claims, 
the  Commission  has  considered  none  as  good,  but  such  as  the  Spanish  Gov- 
ernment ought  to  have  satisfied,  if  this  Treaty  ha<l  never  been  concluded. 
And  in  determining  upon  the  liability  of  the  Spanish  Government  under 
such  supposed  circumstances,  the  Commission  have  uniformly  taken  as 
their  guide  the  laws  of  nations,  and  the  stipulations  of  the  I'reaty  con- 
cluded between  the  U.  S.  and  Spain  on  the  27th  of  October  1795.  Acting 
in  pursuance  of  this  general  rule,  the  Commission  has  refused  to  receive 
as  good  claims  against  Spain  any  of  those  which  sought  redress  for  the 
numerous  wrongs  and  injuries  inflicted  by  the  power  of  France,  upon  the 
rights  of  citizens  of  the  U.  S.,  within  the  ancient  limits  of  old  Spam,  dur- 
ing the  period  intervening  between  the  invasion  and  expulsion  of  the 
French  armies  in  1813.  The  general  principles  of  the  public  law  were  not 
couHidered  as  imposing  a  liability  upon  any  nation  for  wrongs  done  to 
others  within  its  territory  by  its  own  open  enemy.  Nor  did  the  Treaty  of 
1795  impose  upon  Spain  any  obligation  to  do  more  than  to  endeavor  by  all 
means  in  her  power  to  protect  and  defend  American  eflects,  which  should 
be  within  the  extent  of  her  jurisdiction,  and  to  use  all  her  efforts  to  re- 
cover and  cause  the  same  to  be  returned,  if  taken  within  the  same — obli- 
gations which,  as  tbey  regard  the  cases  now  referred  to,  no  doubt  existed 
with  the  Commission  Spain  felt  and  would  have  satisfied,  if  within  her 
ability  so  to  do. 

**  While  engaged  in  determining  upon  the  extent  of  the  liability  of  the 
Spanish  Government,  if  this  Treaty  had  never  been  concluded,  the  under- 
signed were  deeply  impressed  with  the  delicacy  of  their  situation.  As  Amer- 
ican citizens  they  could  but  sympathize  witb  their  countrymen  for  the  in- 
juries they  had  sustained  in  many  cases,  Avbere  very  equivocal  evidence  bad 
been  regarded  by  the  Spanish  tribunals  as  conclusive  to  establish  facts, 
which,  when  assumed,  would  fully  show  the  propriety  and  rectitude  of  Span- 
ish adjudication  and  Spanish  procedure.  And  they  could  not  but  doubt  in 
other  caaes  the  correctnens  of  some  of  tbe  principles  asserted  by  the  Spanish 
authorities  as  being  deducible  from  the  laws  of  nations  and  the  Treaty  of 
1795,  as  well  as  the  construction  sometimes  given  by  the  Spanish  tribunals 
to  their  owu  municipal  regulations.  In  all  such  cases, however,  the  under- 
signed have  struggled  to  suppress  every  sentiment  which  citizens  of  a 
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nation,  the  rights  of  whose  people  have  been  so  extinguished,  would  nat- 
urally entertain ;  and,  endeavoring  to  review  these  proceediiies  with  the 
impartial  eye  of  those  utterly  indifferent  to  the  causes  which  produced 
them,  the  Commission  has  pursued  this  course.  In  relation  to  facts  as- 
serted by  the  Spanish  courts,  and  deduced  by  them  from  testimony  equiv- 
ocal, doubtful,  or  contradictory,  this  Commission  has  never  felt  itself  at 
liberty  to  rely  upon  its  own  opinion  as  to  these,  even  where  that  opinion 
might  probably  have  been  different,  if  derived  solely  from  the  same  evi- 
dence; nor  has  it  permitted  the  introduction  of  new  proof  here,  to  affect 
Spanish  decisions  given  under  a  different  state  of  circumstances,  fairly 
exhibited.  The  principle  which  has  governed  this  board  in  all  such  cases 
has  been,  that  if  this  Treaty  had  never  been  made,  the  Spanish  Govern- 
ment ought  not  to  have  been  liable  even  for  the  errors  of  its  ordinary 
courts  (whether  these  were  errors  of  fact  or  law)  unless  such  error  was 
evident,  palpable,  **ei  in  re  minime  dubia^';  when,  and  when  only,  they 
would  cease  to  be  mere  errors,  and  assume  the  appearance  of  premeditated 
wrongs.  Confiding,  therefore,  in  all  the  facts  asserted  by  the  Spanish 
tribunals  when  derived  from  testimony  equivocal,  doubtful,  or  contradic- 
tory; confiding  nlso  in  the  expositions  made  by  these  tribunals  of  their 
own  laws;  and  even  yielding  sometimes  to  the  supposed  correctness  of 
Spanish  adjudications,  altho^founded  upon  assumed  principles  of  public 
law  of  very  questionable  existence;  this  Commission  has  in  no  instance 
regarde<I  a  claim  as  good  against  Spain,  when  opposed  to  such  decisions 
of  its  own  courts,  or  considered  a  seizure  as  unlawful,  when  sanctioned  by 
the  unreversed  judgment  of  such  a  forum,  so  deduced.  And  it  has  only 
pursued  a  different  course  when  the  determination  of  the  Spanish  tribu- 
nals was  founded  upon  doctrines  of  public  law,  to  which  enlightened 
nations  have  not  generally  yielded  a  willing  assent,  or  upon  principles  in 
diametrical  opposition  to  the  Treaty  of  1795.  Having  once  adopted  this 
rule  of  respect  ibr  S])anish  adjudications  in  oases  where  this  board  might 
probably  have  pronounced  a  different  opinion,  if  it  had  felt  itself  at 
liberty  to  decide  at  all,  the  Commission  has  of  course  been  com])elled  to 
admit  as  good  some  claims  founded  upon  the  reversal  of  such  adjudica- 
tions, concerning  which  equal  difficulty  might  otherwise  have  been  felt,  if 
such  decrees  had  never  been  passed. 

"  As  to  the  claims  supposed  to  be  comprehended  within  the  2nd  renun- 
ciation of  the  9th  Article  of  the  Treaty,  the  undersigned  have  to  state  that 
the  construction  given  by  the  Commission  to  that  renunciation  has  not 
confined  it  to  cases  denoted  by  the  mere  terms  therein  used.  These  would 
include  none  other  than  condemnations  by  'French  consuls  within  the 
territory  and  jurisdiction  of  Spain.'  The  board,  however,  has  considered 
the  term  *  Consuls '  here  introduced,  as  merely  descriptive  of  the  persons 
who  for  the  most  part  exercised  the  French  prize  jurisdiction  in  foreign 
states,  where  it  was  suffered  at  any  time  to  be  exercised,  and  not  as  intended 
to  confine  the  claims  here  provided  to  condemnations  b^  such  officers  only. 
It  has  been  regarded  rather  as  an  example  than  as  a  limitation ;  and  there- 
fore the  Commission  has  received  and  allowed  many  claims,  founded  upon 
oondeninations  in  the  territories  of  Spain,  uttered  by  other  French  agents 
than  those  denominated  '  Consuls,'  believing  that  the  injury  designed  to 
be  here  provided  for  was  that  which  was  produced  by  the  Act  of  Spain  in 
suffering  French  jurisdiction  to  be  exercised  within  her  territory,  no  mat- 
ter by  what  appellation  this  jurisdiction  might  be  designated.  So,  too, 
the  terms  'territory  and  jurisdiction  of  Spain,' according  to  a  strict  inter- 
pretation of  them,  might  possibly  be  confined  to  places  appertaining  to 
Spain  absolutely  and  exclusively.  But  the  board  has  considered  itself  at 
liberty  to  regard  the  terms  as  intended  to  be  understood  in  a  different 
sense;  and,  construing  them  as  meaning  to  declare  the  liability  of  Spain 
for  all  condemnations  by  French  tribunals  suffered  to  exert  authority 
within  the  limits  of  the  countries  subject  at  the  time  to  her  power,  the 
board  has  not  hesitated  to  receive  and  to  allow  all  claims  for  such  con- 
demnationSy  uttered  in  the  city  of  Santo  Domingo  prior  to  the  year  1801. 
For  altbo'  by  a  Treaty  concluded  between  France  and  Spain  many  years 
antecedent  to  this  period,  the  Spanish  part  of  the  Island  of  Hispaniola 
was  ceded  by  Spain  to  France,  yet  until  January  1801  the  possession  of 
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this  territory  was  never  surrendered  to  France  in  pursnance  of  that 
Treaty;  but  t\\v  8]>anish  power  and  authority  continued  to  he  exerted 
rhcie  as  he  lore. 

"A  class  of  oases  cmbraoiu^  very  many  claims^  similar  to  each  other  in 
some  particulars,  have  been  a^aiu  aiul  again  pressed  upon  the  Commission 
in  every  sta^e  of"  its  proceeding,  and  preserted  in  every  possible  aspect 
whieh  the  learning,  ingenuity  and  zeal  of  their  advocates  could  discern. 
The  board,  however,  felt  itself  constrained  to  reject  most  of  them.  The 
eases  alluded  to  are  those  of  captures  made  by  French  privateers,  where 
the  prizes  were  carried  within  the  territory  and  jurisdiction  of  Spam  and, 
rtltljo'  not  eondenined  by  any  tiubnnal  then  existing,  were  nevertheless 
there  disposed  of  by  the  captors.  This  description  comprehends  a  very 
large  proportion  of  all  the  claims  that  have  been  exhibited  to  the  board, 
as  well  in  number  as  amount. 

*'  It  is  not  probahly  comprehended  by  the  terms  used  in  any  of  the  renun- 
ciations of  the  Treatty  v whatever  latitude  of  construction  may  bo  given  to 
thes(^  terms),  unless  it  may  be  the  5th,  and  but  a  part  of  the  cases  referred 
to  can  be  atle.cted  by  this  renunciation,  since  there  are  but  few  of  them 
coniparatively,  statements  of  which,  soliciting  the  interposition  of  the 
Government  of  the  F.'S.,  have  been  presented  within  the  period,  or  to  the 
functionaries,  therein  mentioned.  This  circumstance  operated  with  great 
force  upon  the  Couimissiim  in  producing  the  opinion  they  have  expressed. 
The  attention  of  the  high  contracting  parties  had  been  obviously  <lrawn 
to  the  subject  of  captures  o!"  American  vessels  made  by  French  privateers, 
where  the  prizes  had  been  conducted  within  the  Spanish  territory.  The 
alleged  facts  attending  many  of  these  cases  had  been  laid  before  them  in 
statements  soliciting  the  interposition  of  the  Government  of  the  U.  S. 
And  as  the  Treaty  had  notwithstanding  (in  the  2nd  renunciation  of  the 
9th  article)  expressly  limited  the  claims  on  account  of  French  captures, 
by  the  fact  of  French  condemnation  within  the  Spanish  territory,  it  could 
not  readily  be  conceived  that  so  large  a  class  of  American  sufferers  as  those 
whose  claims  were  not  comprehended  within  this  2nd  renanciation.  would 
have  been  left  altogether  unprovided  for,  unless  of  purpose.  Many  con- 
Ki(lerati<ms  operated  to  confirm  this  opinion.  Spain  most  probably  never 
would  have  consented  to  acknowledge,  or  the  U.  S.  have  pressed,  her  lia- 
bility for  acts  done  by  France,  unless  these  acts  were  done  in  violation  of 
some  duty  which  Spain  had  taken  upon  herself,  and  the  observance  of 
which  forbade  her  to  suffer  such  acts  to  be  performed.  None  could  con- 
tend rightfully,  however,  that  it  was  any  violation  of  the  general  duties 
whi<'h  one  nation  owes  to  any  other,  to  sufler  the  cruisers  of  a  co-belliger- 
ent and  allied  nation  (as  France  then  was)  to  send  their  prizes  into,  and 
to  use,  her  ports  and  harbours  for  all  purposes  of  safety  or  convenience. 
And  if  Spain  had  contracted  any  particular  obligation  with  the  I  J.  S.  not 
to  suflier  this  to  be  done  in  relation  to  their  vessels,  which  might  be  cap- 
tured by  any  other  nation,  such  obligation  was  to  be  sought  for  in  the 
Treaty  of  1795.  That  Treaty,  however,  merely  provided  'that  each  party 
should  endeavor  by  all  means  in  their  power,  to  protect  and  defend  all 
vessels  and  other  effects,  belonging  to  the  citizens  or  subjects  of  the  other, 
which  should  be  within  the  extent  of  their  jurisdiction,  by  sea  or  by  land; 
and  tliat  they  should  use  all  their  effoit^,  "to  recover  and  cause  to  be  re- 
sti)red  to  the  right  owners,  their  vessels  and  effects,  which  might  have 
been  taken  from  them,  within  the  extent  of  tbeir  said  jurisdiction.'  The 
latter  part  of  this  provision  obviously  applies  to  vessels  and  effects  taken 
within  the  extent  of  the  territories  of  the  contracting  parties,  and  has  no 
application  therefore  to  cases  like  these,  in  which  the  captures  were  all 
ma<le  on  the  high  seas,  or  beyon<l  such  jurisdiction.  And  the  former  part, 
while  it  imposes  upon  the  contracting  parties  the  obligation  to  endeavor 
by  all  means  in  their  power  to  protect  and  defend  all  vessels  and  other 
etlects  belonging  to  the  citizens  or  subjects  of  either,  which  should  be 
within  the  extent  of  the  jurivsdiction  of  the  other,  by  sea  or  by  land,  neither 
l)inds  them  t<»  dispossess  a  belligerent  captor  of  his  prize,  nor  to  exert  the 
power  of  wresting  from  the  court  of  such  captor  the  high  and  responsible 
authiuity  of  deciding  upon  the  legality  of  the  ca})ture.  The  vesvsels  and 
other  effects  belonging  to  the  citizens  oi*  subjects  of  either  of  the  contract- 
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ing  parties,  oaptared  'jure  belir  by  the  cruiHers  of  any  third  natioa,  were 
.  to  be  protected  and  defended,  while  they  continued  to  be  within  the  ter- 
ritories of  the  other;  but  the  captor  might  leave  the  territory  to  which 
he  had  resorted  whenever  he  thought  fit,  takiug  with  him  his  prize,  even 
before  its  condemnation  anywhere.  And  if  this  was  condemned  by  any 
competent  tribunal  before  it  left  sueh  territory,  it  theienpon  ceased  tu  he- 
long  to  its  former  owner,  whose  rights  being  extiuguished  by  such  con- 
demnation, the  '  ca»u9  fcederU'  then  ceased  to  exist,  and  the  obligation  to 
apply. 

''This  interpretation  of  the  Treaty  of  1795  induced  the  Commisnion  to 
reject  all  cases  of  French  captures,  where  the  prize  was  carried  within  the 
Spanish  territory,  in  which  there  existed  regular  French  condemnations, 
by  competent  tribunals,  within  the  French  territory,  and  where  no  act  was 
done  or  snftered  by  Spain  prior  to  such  condemnation,  contrary  to  her 
obligation  to  protect  and  defend  the  property  while  it  continued  American 
once  within  her  jurisdiction.  There  remained,  however,  a  large  number 
of  claims  of  the  description  referred  to  above,  in  which  no  French  con- 
demnations were  produced,  and  to  which  the  rule  last  mentioned  would 
not  apply.  The  greater  part  of  these  grew  out  of  voyages  undertaken  by 
citizens  of  the  U.  $.,  to  or  from  the  ports  of  Hispaniola,  then  commonly 
designated  as  Brigand  ports.  As  to  such  of  these  as  were  undertaken  after 
the  commencement  of  the  act  of  Congress  passed  on  the  28th  of  February 
1806,  suspending  the  commercial  intercourse  between  the  U.  8.  and  these 
ports,  the  Commission  could  feel  no  hesitation.  It  has  never  considered 
itself  bound  to  regard  those  as  citizens  of  the  U.  S.,  intended  to  be  pro- 
tected by  any  part  of  this  Treaty,  who  engaged  in  a  commerce  forbidden 
by  the  laws  of  their  own  country,  or  who  sought  to  shroud  their  true  char- 
acter or  pursuits  by  any  false  and  fraudulent  covering  whatsoever.  This 
rule  of  exclusion,  however,  the  undersigned  are  pleased  to  be  able  to  state, 
has  not  appne<i  to  many  of  the  cases  before  them.  Another  rule,  furnished 
by  this  Treaty  itself,  has  been  held  to  exclude  all  the  other  claims  which 
grew  out  of  voyages  to  the  ports  of  Hispaniola,  closed  by  the  French 
arretes  of  the  22nd  of  June  and  9th  of  October  1802  and  March  1st,  1804, 
which  voyages  commenced  after  a  notice  of  those  arrcU's  was  had  in  the 
ports  of  the  United  States.  The  Commission,  considering  the  ancient  state 
of  things  as  remaining  unaltered,  and  the  sovereign  power  of  France  over 
her  colony  of  Hispaniola  as  still  subsisting,  at  the  time  these  and  other 
decrees  were  uttered  by  that  sovereignty,  which  forbid  all  trade  with  the 
ports  described,  felt  itself  bound  to  regard  all  such  voyages  (to  or  from 
these  prohibited  ports)  illegal  as  against  France.  France  undeniedly  pos- 
sessi^d  the  legitimate  right  of  enforcing  her  own  laws,  so  far  an  they  related 
to  her  own  dominions,  and  none  could  claim  the  privilege  of  violating 
them.  Whatever  may  have  been  the  loss  imposed,  therefore,  upon  an 
American  citizen,  for  £is  actual  or  intended  violation  of  these  known  laws, 
he  has  no  just  cause  of  complaint  against  the  power  he  meant  to  offend; 
nor  would  his  own  state  properly  aid  or  in  any  way  support  the  cause  of 
such  of  its  guilty  citizens,  by  reclamation  against  the  sovereign  ofi'ended 
by  his  misdeed.  And  if  for  these  reasons  the  sufferer  or  his  government 
had  no  just  cause  of  complaint  against  France,  the  actual  author  of  the 
loss,  it  would  be  difficult  to  show  how  Spain  could  be  held  accountable 
therefor  by  either.  Nay,  the  14th  article  of  this  Treaty  itself  seemed  to 
the  Commission  conclusive  npon  this  point.  Why  should  Spain  thereby 
re(|uirc  to  have,  and  the  U.  S.  agree  to  present  to  her,  an  authentic  state- 
ment of  the  claims  provided  for  by  this  Treaty  for  the  injuries  they  suf- 
fered from  France,  that  Spain  may  avail  herself  of  the  same,  if,  as  the 
argument  supposes,  France  bad  done  no  injury  and  was  not  accountable 
to  any  for  that  which  her  cruisers  had  done  in  this  respect f    . 

''These  principles,  altho'  they  operated  to  the  exclusion  of  most  of  the 
cases  embraced  within  the  description  above  referred  to,  did  not  a])ply  to 
all  the  claims  on  account  of  prizes  made  by  French  privateers,  which 
were  said  to  have  been  carried  and  disposed  of  within  the  territory  and 
jurisdiction  of  Spain,  without  any  condemnation.  Other  cases  remained 
of  fair  and  proper  voyages,  forbidden  by  no  law  whatever,  and  growing 
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out  of  an  open  and  perfectly  innocent  trade.  For  the  protection  and  de- 
fense of  such,  Spain  was  bound  unquestionably  to  exert  all  the  means  in 
her  power  while  within  the  extent  of  her  jurisdiction.  And  wheresoever 
any  sale,  or  other  improper  disposition  of  prizes  of  this  description,  has 
been  proved  to  be  made  within  the  Spanish  territory,  to  the  injury  of ' 
the  right  owner,  being  a  citizen  of  the  U.  8.,  and  within  the  knowledge 
of  any  proper  officer  of  the  Spanish  Government,  the  Commission  bus 
held  Spaiu  liable,  and  therefore  allowed  the  claim.  In  order  to  fix 
such  liability  upon  any  sure  and  reasonable  basis,  however,  the  board 
has  considered  it  right  to  require  of  the  claimants  in  all  cases,  that  the 
transaction  complained  of  was  made  known  to  some  proper  officer  of  the 
Spanish  Government,  and  its  interposition  required,  except  where  the  oc- 
currence was  one  so  open  and  flagrant  as  to  furnish  evidence  in  itself  that 
it  must  have  been  known  to  and  approved  by  the  Spanish  Government  of 
the  place. 

^^lu  adjusting  the  amount  of  the  claims  allowed,  the  Commission  has 
adopted  these  principles.  Regarding  the  fund  provided  by  the  Treaty  as 
desipied  to  indemnify  claimants  for  actnal  losses  sustained,  and  not  to 
realize  profits  which  might  or  might  not  have  been  made,  the  board  has 
generally  taken  up  the  voyage  at  its  commencement,  and  allowed  the 
value  of  the  vessel  and  car^o  at  that  time.  To  the  value  of  the  vessel, 
two-thirds  of  a  fair  freight  ior  the  passage  in  which  the  loss  occurred  haa 
been  added.  A  fair  premium  of  Insurance  for  the  risk  of  such  a  passage 
has-been  also  added  to  each  of  these  insurable  subjects.  And  the  costs 
and  expenses,  incurred  in  defraying  their  rights,  have  been  allowed  to  all 
claimants  who  have  paid  such,  and  have  offered  any  evidence  from  which 
the  sums  so  paid  might  be  inferred.  Such  has  been  the  general  mode  of 
estimating  the  quantum  of  loss  to  be  indemnified,  in  most  of  the  cases 
where  the  loss  has  been  total.  In  those  where  the  loss  has  been  partial, 
and  in  a  few  where  the  loss  has  been  total,  to  which  the  rules  now  stated 
could  not  apply,  different  principles  of  adjustment  analogous  to  thene 
have  been  resorted  to,  the  board  taking  care  to  modify  these  principles  to 
suit  the  facts  existing  in  each  particular  ease.  Thus  a  reasonable  charter 
has  sometimes  been  given  in  lieu  of  ft'eight  strictly  so-called,  where  the 
precise  voyage  was  not  fixed.  And  a  fair  demurrage  has  been  applied  as 
the  standard  of  damage  produced  by  the  illegal  detention  of  a  vessel. 
And  here  the  undersigned  feel  it  their  duty  to  state  that  more  than  one 
moiety  of  the  amount  of  all  the  claims  allowed,  and  a  larger  proportion  of 
those  rejected,  have  been  preferred  by  underwriters.  As  the  loss  by  them 
complained  of  resulted  directly  and  immediately  from  their  own  contract, 
and  was  to  be  traced  to  the  illegal  acts  of  others  only  remotely  through 
that  contract;  and  as,  for  entering  into  this  contract,  they  had  received  a 
valuable  consideration,  in  the  premium  paid  for  taking  upon  themselves 
the  very  risk  which  had  produced  their  loss,  the  Commission  at  a  very 
early  stage  of  their  proceeding  decided  that  no  underwriter  as  such  had 
any  claim  upon  this  fund  provided  by  the  Treaty.  The  claims  of  Ameri- 
can citizens,  therefore,  who  came  before  the  board  claiming  for  the  losses 
they  had  sustained  by  insuring  the  property  of  foreigners,  which  had 
been  illegally  taken  by  France  or  Spain,  were  never  received.  And  it  was 
only  when  the  American  citizen,  who  had  sustained  a  loss  provided  for  by 
the  Treaty,  having  been  indemnified  against  this  loss  by  an  American 
underwriter,  had  abandoned,  or  was  bound  to  abandon  and  assign  hi^ 
interest  in  the  subject  insured  to  the  assurer,  that  the  claims  of  under 
writers  have  ever  been  received.  But,  claiming  as  assignees  of  a  party 
who  had  a  good  claim,  these  their  derivative  claims  have  always  bein 
allowed  for  the  sum  by  them  insured  and  paid,  where  that  sum  did  not 
exceed  the  true  value  of  the  subject  insured,  according  to  the  principle:^ 
settled  by  the  board,  for  ascertaining  this  value,  as  above  stated. 

^'In  making  such  allowances  to  underwriters,  the  Commission  was  well 
aware  that  its  effect  would  be  to  allow  them  more  than  tliey  had  lost,  by 
the  amount  of  the  premium  received  from  the  party  insured,  which  pre- 
mium be  had  voluntarily  paid  and  must  have  lost  in  any  event.  So,  too,  in 
making  the  allowance  of  freight,  the  CommiHsion  was  well  aware  that  the 
full  wages  of  seamen  had  not  been  paiti,  probably,  in  any  of  the  cases 


\ 


Digitized  by 


Googl( 


THE  FLORIDA  TREATY.  4517 

where  sneh  flight  was  fiplveii.  Bat,  in  these  and  many  other  cases  which 
occurred,  the  board,  having  ascertained  the  fnll  amonnt  of  the  lose,  dis- 
tribnted  this  amount  so  ascertained  amongst  the  different  parties  claiming 
it  before  them,  and  seeming  to  have  a  right  to  receive  it  (no  matter  in 
what  character),  without  aeciding,  or  believing  itself  possessed  of  the 
authority  to  decide,  upon  the  merits  of  conflicting  claims  to  the  same  sub- 
ject. To  whom  of  rigbt  the  sum  thus  awarded  when  paid  may  belong,  or 
for  whom,  how,  or  in  what  degree,  the  receiver  ought  to  be  regarded  as  a 
Trustee  of  the  sum  received,  were  questions  depending  upon  the  munici- 
pal laws  of  the  different  States  of  the  Union,  the  application  of  which  to 
the  facts  existing  in  any  case  the  board  did  not  feel  itself  authorized  to 
make,  and  therefore  abstained  irom  instituting  any  enquiry  as  to  the  facts 
necMsary  to  such  a  decision.  These  remarks  the  Commission  think  it 
proper  thus  to  make,  lest  their  award  may  be  considered  as  barrings  and 
finally  settling  pretensions  into  which  this  board  have  in  truth  neither 
made,  nor  believe  itself  authorized  to  make,  any  examination  whatever: 
but  have  purposely  left  open,  for  the  adjudication  of  others,  who  will 
have  better  means  of  ascertaining  the  facts. 

**  Having  thus  stated  the  general  principles  which  the  Commission  has 
thought  it  right  to  adopt  and  to  apply,  in  receiving,  examining,  and  de- 
ciding upon  the  amount  and  validity  of  all  the  claims  that  have  been 
exhibited  before  it,  the  undersigned,  with  d  view  of  showing  what  these 
claims  were,  have  caused  to  be  siibioined  snndrj^  schednles.  The  first  of 
these,  marked  A,  exhibits  a  list  of  a'll  the  memorials  which  have  ever  been 
presented  to  the  Commissi  on^  except  those  which  merely  asked  for  re- 
examination. In  this  list  the  memorials  are  numbered  progrestfiively  from 
1  to  1859,  in  the  order  in  which  they  were  presented.  It  contains  the 
name  of  the  memorialist  and  the  name  of  the  vessel  referred  to  (when  sncli 
is  the  case),  and  designates  which  of  these  memorials  the  Commission 
refused  to  receive  for  examination,  for  the  reasons  hereinbefore  stated. 

"  The  second  sched ale,  marked  B,  exhibits  a  list  of  all  the  memorials  afore- 
said which  were  received  and  examined.  In  this  list  these  memorials  are 
distinguished  by  the  numbers  annexed  to  them  in  the  schedule  A,  and  are 
arranged  under  the  names  of  the  different  vessels  to  which  they  refer, 
where  they  do  so  refer,  and  by  that  of  the  memorialists  where  no  particniar 
reference  is  made  to  any  vessel.  In  this  list  are  also  designatea  all  those 
memorials  which  the  Commission  refused  to  allow  as  valid,  for  some  of  the 
reasons  hereinbefore  stated. 

'*  The  third  schednle,  marked  C,  exhibits  a  statement  of  the  several  sums 
allowed  for  the  loss  sustained  in  each  of  the  cases  mentioned  in  the  sched- 
nle B,  and  therein  not  noted  as  having  been  disallowed,  together  with 
the  aggregate  amonnt  of  all  these  several  allowances,  viz:  the  sum  of 
$5,454,545.13,  and  likewise  the  different  memorialists  to  whom  that  sum 
has  l>een  awarded  and  distributed. 

"And  the  fonrth  schedule,  marked  D,  exhibits  a  list  of  the  sums  allowed 
in  schedule  C,  distributed  amongst  the  different  parties  in  interest,  or 
their  proper  representatives,  according  to  their  different  claims.  These 
sums  of  course  correspond  in  their  amount  with  those  stated  in  the 
preceding  schedule;  and  this  schedule,  marked  D,  the  Commissioa 
exhibit-s  as  its  final  award,  in  which  is  ascertained  the  full  amount  and 
validity  of  all  the  claims  exhibited  to  it,  for  which  Spain  was  liable  to 
citizens  of  the  U.  S.,  and  to  which  the  renunciations  contained  in  the 
Treaty  of  1819  extend. 

"In  order  to  enable  the  U.  S.  to  comply  completely  with  the  provisions 
of  the  14th  Article  of  this  Treaty,  and  to  present  to  Spain  an  authentic 
statement  of  the  prizes  made  from  citizens  of  the  U.  S.  by  French  privateers, 
for  which  injuries  Spain  was  regarded  by  the  Comiiiivssion  as  having  been 
liable,  the  undersigned  have  annexed  hereto  a  fifth  schedule,  marked  £ 
(extracted  from  that  marked  C),  in  which  is  contained  a  list  of  all  the  vessels 
of  the  U.  S.  captured  by  French  privateers,  for  which  any  allowance  has 
been  made  by  this  board,  and  of  the  trne  valne  so  allowed.  For  the  par- 
ticolars  of  such  captures,  the  Commission  begs  leave  to  refer  to  the 
vouchers  and  docnments  produced  before  the  Commissionerfl,  relative  to 
the  clAims  on  this  account.    These  vouchers  and  documents,  together  with 


Digitized  by 


Googl( 


4518  INTERNATIONAL   ARBITRATIONS. 

the  records  of  their  proceedings,  the  UDdersigned  Commissioners  have 
directed  their  Secretary  to  deposit  in  the  Department  of  State  of  the  U.  S. 
in  purMiiance  of  the  provisions  of  the  11th  Article  of  the  Treaty  aforesaid. 

''The  nndersigned  will  add  nothing  further  than  to  say,  that  as  the  full 
amount  of  the  sums  allowed  to  the  different  claimants  is  $5,4M,545. 13, 
while  the  Treaty  limits  the  extent  of  the  liability  of  the  U.  S.  'to  an 
amount  not  exceeding  five  millions  of  dollars/  the  Commission  found  it 
necessary-  to  abate  each  claim  allowed  'prorata.'  This  ratable  abate- 
ment of  each  claim  according  to  its  amonnt  equals  8^  per  cent.  So  that 
the  claimants,  instead  of  receiving  the  full  amount  of  their  respective 
claims  an  allowed,  will  be  entitled  to  receive  only  the  balance,  after  this 
per  centage  is  deducted.  The  schedule  D  will  show  the  full  amount  of 
the  claim  allowed,  the  amonnt  after  the  abatement,  being  the  balance  due 
the  claimants,  which  is  the  snm  awarded  by  this  board  to  them  respectively. 
This  schedule  1>  is  in  addition  to  the  documents  the  Commission  have 
believed  it  to  be  their  duty  to  furnish,  for  the  purpose  of  showing  the 
sums  awarded,  and  to  whom  due.  And  as  it  has  been  merely  extracted 
from  the  journal  of  its  proceedings,  which  will  be  lodged  with  the  Depart- 
ment of  State,  the  schetlule  itself  may  be  transferred  by  it  to  the  Department 
of  the  Treasury,  as  a  guide  to  direct  its  payments.  And  the  Commission 
would  recommend  its  speedy  publication  for  the  information  of  all  those 
whom  it  may  concern,  or  the  adoption  of  any  other  mode  which  the 
proper  officers  of  the  IT.  S.  may  think  more  convenient  for  the  attainment 
of  this  object. 

"All  of  which  is  respectfully  submitted. 

•'Washington,  8th  June,  1824. 

"H.  L.  White. 
"W.  King. 
**LiTT.  Tazewell.' 

"Attest: 

"T.  Watkixs.'' 


^This  report  was  published  in  the  Xational  Government  Journal,  June 
26,  1824,  and  a  list  of  the  awards  in  the  next  number.  The  following 
papers  of  the  commission  are  in  the  Department  of  State:  1.  Journal. 
2.  Register  of  claims  received.  3.  Claims  adjudged.  4.  Claims  adjudged: 
awards  and  decisions.  5.  Claims  admitted.  6.  Report  of  Commissioners, 
with  a  list  of  awards.  There  is  also  a  thin  quarto  volume,  containing  an 
alphabetical  list  of  the  names  of  claimants,  which  was  begun  but  not 
completed. 
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EAST  AND  WEST  FLORIDA  CLAIMS. 

Acting  on  the  nasurance  of  Livingston  and  Monroe 
anestxMi  a*  to  Wast   ^^^^  Weat  Florida  was  comprised    in  the  cession  of 
Florida. 

LoaisiaDa,^  Congress,  in  extending  the  customs  laws 

over  the  ceded  territory,  authorized  the  President,  whenever  he  should 
deem  it  expedient  to  do  so,  to  erect  **the  hay  and  river  Mobile"  and  the 
adjacent  territory  into  a  separate  district."^  When  the  Spanish  Govern- 
ment x>rotested  against  this  measure,  assurances  were  given  that  the 
United  States,  reserving  their  claims  in  that  quarter  as  a  subject  of  discus- 
sion and  arrangement  with  Spain,  meditated  in  the  mean  time  no  act  in- 
consistent with  the  peace  and  friendship  existing  between  the  two  nations.^ 
In  the  summer  of  1810,  however,  while  the  Spanish  monarchy  wa«  in  the 
throes  of  dissolution,  a  revolution  occurred  in  West  Florida.  Baton  Rouge 
was  seized,  and  a  convention  was  held  by  which  the  independence  of  the 
province  was  declared  and  an  application  made  for  its  admission  into  the 
American  Union.-*  The  I^resident  repulsed  this  application,  but  determined 
to  take  possession  of  the  territory  as  part  of  the  Louisiana  purchase.  It 
was  accordingly  occupied  by  the  American  forces,  but  only  as  far  as  the 
River  Pearl.  The  territory  between  that  stre&m  and  the  Perdido  was  per- 
mitted still  to  remain  iu  the  possession  of  Spain.'' 

On  the  3d  of  January  1811  President  Madison  sent  to 
^^K^'^tFi  ^'*^"*  ^'ongress  a  secret  message  in  wiiich  ho  recommended 
the  expedieni'y  of  authorizing  the  Kxecutive  to  take 
ti».mporary  possession  of  any  part  of  the  Floridas,  in  pursuance  of  arrange- 
ments with  the  Spanish  authorities;  or  without  such  arrangements,  iu  case 
tliose  authorities  should  be  subverted  and  there  should  be  apprehen.sion  of 
the  occupancy  of  the  territory  by  another  foreign  power.  Acting  on  this 
message, Congresvs,  in  secret  session,  on  the  11th  of  January,  ''taking  into 
view  the  peculiar  situation  of  Spain  and  her  American  provinces,"  and 
"the  influence  w^hich  the  destiny  of  the  territorj'  adjoining  the  southern 
border  of  the  United  States  may  have  upon  their  security,  tranquillity, 
and  commerce,"  resolved  that  the  United  States  could  not ''  without  serious 

'Am.  State  Papers,  For.  Rel.  II.  564. 

-2  Stats,  at  L.  254. 

^Message  of  President  Jefferson  to  Congress,  November  8, 1804,  Am.  State 
Papers,  For.  Rel.  I.  63. 

•Am.  State  Papers,  For.  Rel.  III.  394-400. 

•Am.  State  Papers,  For.  Rel.  III.  539;  Adams's  History  of  tlie  United 
States.  V.  305-315. 
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inqnietude  see  <iny  part  of  said  territory  pass  into  the  hands  of  any  foreign 
power/'  and  that  '^a  due  regard  to  their  own  safety''  compelled  them  ''to 
provide,  under  certain  contingencies,  for  the  temporary  occupation  of  the 
said  territory,"  the  territory  so  occnpied  to  be  held  **  subject  to  future 
negotiation."  As  to  West  Florida,  Congress  had,  as  we  have  seen,  already 
empowered  the  Executive  to  exercise  acts  of  possession;  but  as  East 
Florida  unquestionably  still  belonged  to  Spain,  it  was  necessary  to  confer 
upon  the  President  special  powers  in  regard  to  that  province  in  order  to 
insure  the  object  expressed  in  the  resolution.  Congress  therefore  author- 
ized the  President  to  take  possession  of  and  occupy  all  or  any  part  of  East 
Florida,  ''  in  case  an  arrangement  has  been,  or  shall  be,  made  with  the 
local  authority  of  the  said  territory,  for  delivering  up  the  possession  of 
the  same,  or  any  part  thereof,  to  the  United  States ;  or  in  the  event  of  an 
attempt  to  occupy  the  said  territory,  or  any  part  thereof,  by  any  foreign 
government."  For  the  purpose  of  occupying  and  holding  the  territory,  the 
President  was  authorized  to  employ  the  Army  and  Navy  of  the  United 
States;  and  the  sum  of  $100,000  was  appropriated  **  for  defraying  such  ex- 
penses as  the  President  may  deem  necessary  for  obtaining  possession  as 
aforesaid,  and  the  security  of  the  said  territory." ' 

January  26, 1811,  Mr.  Monroe,  as  Secretary  of  State, 

inatraetioiiB  to  Mat-  instructed  Gen.  George  Matthews  and  Col.  John  McKee, 
thewt  and  HoKee. 

as  commissioners  for  carrying  the  act  of  Congress  into 

effect,  to  repair  to  East  Florida  with  all  possible  expedition,  keeping  their 
mission  secret ;  and  if  they  should  find  Governor  Folk  or  the  local  authority 
existing  there  inclined  to  surrender  the  province  in  an  amicable  manner, 
they  were  to  accept  the  abdication  in  behalf  of  the  United  States,  and,  if 
necessary,  agree  to  restore  the  country  at  a  future  period  to  the  lawful 
sovereign.  The]^  were  authorized,  if  necessary,  to  assume  the  debts  due 
by  Spain  to  the  inhabitants  of  the  territory;  to  guarantee  titles  to  land; 
to  permit  the  Spanish  civil  functionaries  to  retain  their  offices,  and,  if 
necessary,  to  advance  a  reasonable  sum  for  the  transportation  of  the 
Spanish  troops.  If  no  such  arrangement  could  be  made  they  were  in- 
structed to  keep  on  the  alert,  and  on  the  first  undoubted  approach  of  a 
foreign  power  to  take  possession  of  the  territory.  In  that  event  they 
were  to  exercise  a  sound  discretion  as  to  making  promises,  taking  care  to 
commit  their  government  no  further  than  necessary.  A  similar  course 
was  enjoined  in  regard  to  that  part  of  West  Florida  still  lield  in  the  name 
of  Spain.' 

It  does  not  appear  that  McKee  acted  under  this  com- 
AotioB  of  Matthewa.  mission ;  but  Matthews  accepted  it,  repaired  to  (he 
Florida  frontier,  and  took  up  his  residence  at  St. 
Marys.  He  found,  however,  that  the  governor  and  local  authorities  were 
loyal  to  Spain,  and  not  inclined  to  deliver  up  the  territory;  nor  was  there 
any  sign  of  an  attempt  on  the  part  of  any  foreign  power  to  seize  it;  and 
the  general  contentment  of  the  inhabitants,  arising  from  the  agricultural 
prosperity  of  the  country,  was  enhanced  by  the  profits  of  the  vastly 
increased  tfade  which  the  United  States  nonimportation  act  diverted  to 
the  neighboring  province  and  of  which  Fernandina,  on  Amelia  Island, 


1 3  Stats,  at  L.  471 ;  Am.  State  Papers,  For.  Rel.  III.  571. 

^  H.  Report  99,  20  Cong.  2  sess. :  Am.  State  Papers,  For.  Rel.  III.  571. 
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WM  the  chief  entrepot.  Neverthelees,  there  was  along  the  border  a  certain 
element,  largely  composed  of  persons  who  had  emigrated  from  the  neigh- 
boring States,  which,  though  incompetent  to  effect  a  revolution  without 
external  aid,  was  willing  to  undertake  a  revolt  if  properly  supported. 
This  support  Matthews  promised,  and  on  March  14,  1812,  more  than  a  year 
after  his  mission  began,  a  party  of  men,  supplied  with  arms  partly  from 
the  United  ^States  arsenal  at  Point  Peter,  assembled  at  Roses  Bluif,  across 
the  river  from  St.  Marys,  and  raised  the  standard  of  revolt  against  the 
government  of  East  Florida.  On  the  16th  of  March  they  attacked  the 
town  of  Femandina.  Coincidently,  several  United  States  gunboats  took 
a  position  opposite  the  town,  and  the  Spanish  commaudaut,  having  been 
informed  that  they  intended  to  assist  the  insurgents,  surrendered  to  the 
latter,  who  took  possession  of  the  place  and  raised  the  ''patriot  flag.'' 
The  next  day  General  Matthews  crossed  the  river  with  a  detachment  of 
the  regular  army  and  took  formal  possession  of  the  town  in  the  name  of 
the  United  States,  subject  to  the  President's  approval.  Within  a  few 
days  the  insurgents,  accompanied  by  a  body  of  United  States  regulars 
and  some  volunteers  from  Georgia,  set  out  for  St.  Augustine.  Their  pro- 
cedure was  systematic.  Marching  a  little  in  advance  of  the  American 
forces,  the  insorgents  would  take  possession  of  the  country  and  raise  the 
''patriot  flag/'  and  then  in  the  character  of  '<tbe  local  authorities,''  sur- 
render the  territory  to  General  Matthews,  who  would  receive  possession 
of  it  in  the  name  of  the  United  States.  In  this  way  he  received  possession 
of  the  country  all  the  way  to  St.  Augustine,  to  which  place  siege  wis 
laid  in  the  latter  part  of  March. 

The  measures  adopted  by  General  Matthews  for  ob- 
B«ToeatioB  of  Mat-  taiuiug  possession  of  Amelia  Island  and  other  parts  of 
thews'!  Pow«r«.  j,^^.  pi^j^ida  were  disavowed  by  the  United  States,  and 
his  powers  were  revoked.  Governor  Mitchell  of  Georgia  was  appointed 
to  succeed  him,  with  instructions  to  withdraw  the  American  troops  and 
restore  to  the  Spanish  authorities  the  country  thus  taken  from  tbem. 
Monroe,  referring  to  the  employment  of  American  troops  to  dispossess  the 
Spanish  authorities  by  force,  said :  ''  I  forbear  to  dwell  on  the  details  of  this 
transaction,  because  it  is  too  painful  to  recite  them.''  At  the  same  time 
Governor  Mitchell  was  directed  to  obtain  from  the  Spanish  authorities 
''the  most  satisfactory  assurance"  with  respect  to  the  immunity  of  those 
inhabitants  who  had  acted  with  General  Matthews.  This  proved  to  be  a 
troublesome  subject  of  negotiation,  and  together  with  certain  other  causes 
operated  to  postpone  the  final. evacuation  of  the  province  till  May  1813.' 

The  transaction  thus  briefly  narrated  was  attended 

^"^^BMt niridir*'  ^****  lamentable  results  to  the  inhabitants  of  East 

Florida.    A  Judge  of  the  United  States,  charged  with 

the  duty  of  investigating  the  subject,  described  the  injuries  inflicted  by 

the  invaders  in  the  following  terms : 

''The  dfffloulty  of  obtaining  supplies  for  such  a  force  led  them  at  once 
to  look  to  the  resources  of  the  country ;  and  the  large  droves  of  cattle 
with  which  the  country  then  abounded  were  immediately  and  unhesita- 
tingly seized  upon  to  relieve  their  necessities,  and  foraging  parties,  con- 
sisting both  of  regular  troops  and  patriots,  were  sent  out  in  all  directious 


>  Am.  State  Papers,  For.  ReL  III.  543, 544, 545, 571. 
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to  collect  cattle  and  other  means  of  subsistence  for  the  army.  These  forag 
ing  parties  most  jjenerally  consisted. of  the  patriot  or  volunteer  troops, 
KometinH'S  under  the  command  of  a  regular  otticer,  but  the  fruits  of  their 
expeditions  were  usually  shared  by  the  American  and  patriot  troops  indis- 
rriniinately.  The  cattle  which  they  drove  into  camp,  or  collected  and 
retained  at  the  posts  and  stations  in  the  country,  to  be  used  from  time  to 
time  as  they  were  wanted,  were  used  by  the  regulars  as  well  as  the  volun- 
teer troops  and  patriots.  *  *  *  Besides  the  camp  of  the  American  and 
patriot  troops  before  St.  Augustine,  there  were  also,  from  time  to  time, 
several  other  camps  and  stations  about  the  country  occupied  by  United 
States  troo])S  or  volunteers  and  patriots,  from  whence  marauding  and  for- 
aging parties  were  constantly  going  forth ;  and  in  the  course  of  the  summer 
and  fall  almost  every  plantation  and  farm  had  been  visited  and  plun- 
dered. Most  of  them  had  been'abandoned  by  their  owners,  but  whether 
abandoned  or  not,  the  foraging  parties  usually  helped  themselves  to  what 
they  wanted  or  could  find.  The  corn  on  hand  in  the  corn  houses,  of  the 
])reviou8  year's  crop,  was  eagerly  sought  for  and  used  up ;  the  fences  thrown 
down,  and  the  growing  crops  exposed  to  destruction,  as  well  as  used  or  fed 
upon  hy  their  horses;  movable  property  of  every  description  plundered  or 
destroyed,  and  buildings  and  ^nces  burned,  sometimes  from  design  (es- 
]>e<ialiy  when  the  owners  were  particularly  loyal  to  the  Spanish  Govern- 
ment), and  often  by  accident,  from  camp  fires,  or  negligence  in  occupying 
tlie  buildings;  and  the  cattle  and  hogs  in  the  ranges  killed  or  driven  off 
to  the  camps  of  the  invading  army.  And  this  state  of  things  continued, 
but  growing  daily  worse  and  worse,  until  the  American  troops  were 
finally  withdrawn  from  the  province  in  May  1813. 

**  During  this  time,  however,  and  before  the  evacuation  of  the  province, 
other  American  troops  came  into  it  besides  those  which  have  talready  been 
mentioned  as  having  made  the  first  incursion;  some  small  parties  or 
companies  of  regulars  or  volunteers  joined  the  forces  before  St.  Augustine; 
and  in  the  summer  or  fall  of  1812  Colouel  Newnan  entered  the  province 
with  a  battalion  or  detachment  of  volunteers,  and  after  remaining  a  short 
time  on  the  St.  John's  river  made  an  expedition  into  the  interior  against 
the  Seminole  Indians.     »     *     * 

'^V  detail  of  some  of  the  more  revolting  instances  of  robbery  and  plun- 
der au<l  wanton  destruction  on  the  one  hand  that  occurred  during  this 
period,  or  of  individual  cases  of  hardship,  ruin,  and  beggary  on  the  other, 
is  hardly  called  for,  and  ])erhaps  not  proper  in  this  general  statement, 
though  they  might  tend  much  to  illustrate  the  genersu  character  of  the 
injuries  of  that  period.  Suttiee  it  to  say  that  before  or  when  the  Uniteil 
States  troops  finally  evacuated  the  country,  the  whole  inhabited  part  of 
the  province  was  in  a  state  of  utter  desolation  and  ruin.  Almost  every 
building  outside  of  the  walls  of  St.  Augustine  wjyj  burned  or  destroyed ; 
farms  and  plantations  laid  waste;  cattle,  horses,  and  hogs  driven  off  or 
killed,  and  movable  property  plundered  or  destroyed;  and  in  many  in- 
stances slaves  dispersed  or  abducted.  So  far  as  the  destruction  of  prop- 
erty of  every  kind  was  concerned,  the  desolation  of  the  Camatic  by 
Hyder  All  was  not  more  terrible  and  complete." ' 

.  In  1814,  during  the  war  between  the  Tnited  States 

Florida  in  1814.  *°*^  Great  Britain,  General  Jackson,  having  destroyed 
the  power  of  the  Creek  Indians,  determined  to  reoccupy 
Mobile,  which  had  been  occupied  by  the  Tnited  States  during  the  war  and 
then  abandoned,  and  to  seize  Pensacola,  which  had  been  the  principal 
source  of  supplies  of  the  Creeks  in  their  hostilities  with  the  I'^uited  States. 
In  this  design  he  was  confirmed  by  the  fact  that  the  waters  of  the  Gulf  of 
Mexico  were  becoming  the  theater  of  active  military  demonstrations  on 
the  part  of  the  British.  Early  in  July  1814  he  gave  orders  for  the  reoccu- 
patiou  of  Mobile  Point.     In  the  following  month  Major  Nicholls,  an  Irish 

'  Brons(m,  J.,  Case  of  Ferreira,  S.  Misc.  Doc.  45,  34  Cong.  3  sess.  46,  47. 
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officer,  with  a  force  of  marines  seized  Fort  Barrancas,  six  miles  below  I*en- 
sacola,  and  began  to  collect  a  force  of  Creeks,  at  the  same  time  x)roclaim- 
ing  his  intention  to  invade  Louisiana;  and  in  September  a  British  force 
attempted  to  reduce  Fort  Bowyer,  which  had  been  established  by  the 
United  States  at  the  entrance  of  Pensacola  Bay  in  1813.  The  attempt 
failed,  and  early  in  November  1814  Jackson  marched  to  Pensacola  and  took 
possession  of  the  place— a  step  which  led  to  the  immediate  evacuation  of 
Fort  Barrancas  by  the  British.  In  his  dispatches  General  .Jackson  praised 
the  correct  conduct  of  his  troops,  bnt,  as  a  matter  of  course,  the  march  of 
a  considerable  military  force,  only  a  part  of  which  was  composed  of  regu- 
lars, and  of  which  a  portion  was  made  up  Of  friendly  Indians,  was  attended 
with  some  depredations  on  private  property.* 

December  26,  1817,  Mr.  Calbonn,  who  was  then  Sec- 

^II^'^I^W*****  '"®'****^  ®^  War,  ordered  General  Jackson  to  Fort  Scott, 
Georgia,  to  take  command  of  the  forces  of  the  United 
States  against  the  hostile  Seminole  Indians.  General  Jackson  reached 
Fort  Scott  on  the  9th  of  March,  and  on  the  following  day  assumed  com- 
mand. On  the  25th  of  March,  writing  to  Mr.  Calhoun,  be  reported  that 
'Hhe  Indians  had  demanded  arms,  ammunition,  and  provisions,  or  the  pos- 
session of  the  garrison  of  St.  Marks  of  the  commandant,"  and  that  the 
goYemor  of  Pensacola  had  said  he  '' presumed  possession  would  be  given 
from  inability  to  defend  it.*'  ''The  Spanish  Government  is  bound  by 
treaty,"  said  General  Jackson,  commenting  on  this  situation,  "to  keep  her 
Indians  at  peace  with  us.  They  have  acknowledged  their  incompetency 
to  do  this,  and  are  consequently  bound  by  the  law  of  nations  to  yield  uh 
all  facilities  to  reduce  them.  Under  this  consideration,  should  I  be  able, 
I  shall  take  possession  of  the  garrison  as  a  depot  for  my  supplies,  should 
it  be  found  in  the  hands  of  the  Spaniards,  they  having  supplied  the  In- 
dians; hut  if  in  the  hands  of  the  enemy  I  will  possess  it  for  the  benefit 
of  the  United  States,  as  a  necessary  position  for  me  to  hold,  to  give  peace 
and  security  to  this  frontier,  and  put  a  final  end  to  the  Indian  warfare  in 
the  South."  (general  Jackson  also  stated  that  he  had  ordered  supplies  for 
Fort  Crawford  by  water,  and  had  written  to  the  governor  of  PeuHacola 
that  if  he  interrupted  their  passage  he  should  "view  it  as  aiding  our 
enemy  and  treat  it  as  an  act  of  hostility.''  Immediately  after  writing 
this  letter,  General  Jackson  began  an  active  movement  against  the  In- 
dians, whom  he  attacked  and  drove  before  him ;  and,  believing  that  some 
of  the  hostiles  had  fled  to  St.  Marks,  he  directed  his  ur'rch  to  that  fortress. 
"As  advised,"  he  said,  "I  found  that  the  Indians  and  negroes  combined 
and  demanded  a  surrender  of  that  work;  the  Spanish  garrison  was  too 
w^eak  to  defend  it,  and  there  were  circumstances  reported  producing  a 
strong  conviction  in  my  mind  that,  if  not  instigated  by  the  Spanish  author- 
ities, the  ludians  had  received  the  means  of  carrying  on  the  war  from  that 
quarter;  foreign  agents  who  have  been  long  practicing  their  intrigues  and 
villanies  in  this  country,  had  free  access  into  the  fort;  St.  Marks  was 
necessary  as  a  depot,  to  insure  success  to  my  operations.  These  considera- 
tions determined  me  to  occupy  it  with  an  American  force."    The  fortress 


'H.  Report  99,  20  Cong.  2  sess. ;  Adams's  History  of  the  United  States, 
VIII.  317-330;  Am.  State  Papers,  Mil.  Aff.  I.  698-708. 
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was  accordingly  occnpied;^  and  Greneral  Jackson,  having  heard  that  the 
Indians  at  war  with  the  United  States  had  free  access  to  Peusacola,  deter- 
mined to  make  a  movement  west  of  the  Appalachicola  and,  if  the  report 
proved  to  he  correct^  occupy  Pensacola.  On  the  21st  of  May  ho  entered 
and  occupied  the  fort  of  St.  Michael  commanding  that  town ;  hut  the  fort 
made  only  a  show  of  resistance.  The  governor  of  Pensacola  had  previously 
retired  to  Fort  Carlos  deBaranyas;  and  General  Jackson  now  demanded 
of  him  the  surrender  hoth  of  this  fortress  and  of  the  town.  The  demand 
was  refused,  and  on  the  25th  of  May  the  fortress  was  hesieged.  It  sur- 
rendered on  the  evening  of  the  27th  after  having  made  a  spirited  resist- 
ance. In  August  1818  the  United  States  ordered  St.  Marks  and  Pensacola, 
with  the  Barangas,  to  he  restored  to  Spanish  authority.'  Daring  these 
operations  of  the  United  States  forces  against  the  Seminoles  much  property 
of  Spanish  suhjects  was  plundered  and  destroyed.  Spain  protested  againnt 
General  Jackson's  course,  and  demanded  indemnity.  The  United  States, 
while  ordering  the  captured  places  to  he  evacuated,  assumed  respousihility 
for  his  acts.' 

The  ninth  article  of  the  treaty  hetween  the  United 

tr^ruL^M"^**  ^^^  *^^  ®P*^   ^^  ^^^^  ^l^'^  ^^^  *^®  following 
stipulations : 

''And  the  high  contracting  parties,  respectively,  renounce  all  claim  to  in- 
demnities for  any  of  the  recent  events  or  transactions  of  their  respective 
commanders  and  officers  in  the  Floridas. 

'^  The  United  States  will  cause  satisfaction  to  be  made  for  the  injuries, 
if  any,  which,  by  process  of  law,  shall  he  established  to  have  been  sufferea 
by  the  Spanish  officers,  and  individual  Spanish  inhabitants,  by  the  lat^) 
operations  of  the  American  army  in  Florida.^' 

In  his  annual  message  of  December  3, 1822,  President 
I«fpsUtionbyOongr«M.  Monroe  recommended  that  legislation  be  adopted  to 
carry  the  foregoing  stipulations  into  effect  by  vesting 
the  necessary  power  in  the  district  court  of  the  United  States  at  Pensacola 
or  in  some  special  tribunal.  By  an  act  of  March  3,  1823,  Congress  author- 
ized and  directed  the  judges  of  the  superior  courts  at  St.  Angnstlne  and 
Pensacola  ''to  receive  and  adjust  all  claims,  arising  within  their  respec- 
tive jurisdictions,  of  the  inhabitants  of  said  territory,  or  their  represent- 
atives, agreeably  to  the  provisions  of  the  ninth  article  of  the  treaty  with 
Spain,  by  which  the  said  territory  was  ceded  to  the  United  States."  By 
the  second  section  it  was  provided  that,  in  all  cases  in  which  the  judges 
should  decide  in  favor  of  the  claimants,  *'the  decisions,  with  the  evidence 
on  which  they  are  founded,  shall  be  *  »  ♦  reported  to  the  Secretary  of 
the  Treasury,  who,  on  being  satisfied  that  the  same  is  [«ic]  just  and  equita- 
ble, within  the  provisions  of  the  said  treaty,  shall  pay  the  amount  thereof 


'Among  the  persons  found  in  the  fortress  was  an  Englishman  named 
Arbuthnot,  who,  with  another  Englishman  named  Ambrister,  captured 
near  "Bowlegs  town,"  was,  by  order  of  General  Jackson,  tried  by  a  court- 
martial  and  executed  for  exciting  "savage  and  negro  war.''  (Wharton's 
Int.  Law  Digest,  I.  sec.  348a ;  Parton's  Life  of  Andrew  Jackson,  ch.  34 ;  Am. 
State  Papers,  Mil.  Aflf.  1. 207,  et  seq.) 

« Am.  State  Papers,  Mil.  Aflf.  1. 690-696. 

3  Am.  State  Papers,  For.  ReL  IV.  496, 776-808. 
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to  the  person  or  persons  in  whose  favor  the  same  is  adjudged."  >  Where 
the  decision  was  adverse  to  the  claimant,  no  further  proceedings  were 
authorized. 

When  the  judges  came  to  execute  this  statute,  claims 
Claiflu  Prior  to  1818   ^^^^  made  before  them  for  losses  occasioned  by  the 
Keieeted    by    the  *' 

Tre«»iiry.  ^^^  invasions  of  1812-13,  1814,  and  1818;   and  such 

claims  in  each  class  as  were  established  by  the  proofs 
were  allowed  and  certified  to  the  Secretary  of  the  Treasury.  The  judge 
for  East  Florida,  at  St.  Augustine,  allowed  many  of  the  claims  of  1812-13; 
and  the  judge  for  West  Florida,  at  Pensacola,  allowed  claims  not  only  of 
1818,  but  also  of  1814.  The  claims  of  1814  were  43  in  number,  and  their 
nominal  amount  was  $84,970.63.  The  judge  for  West  Florida,  before  whom 
they  were  preferred,  awarded  upon  them  in  all  $72,639.06.  He  disallowed 
$12,331.56,  for  insufficiency  of  proof.*  When  the  decisions  in  favor  of  the 
claimants  were  reported  to  the  Secretary  of  the  Treasury,  Mr.  Crawford, 
who  then  held  that  office,  set  aside  all  the  awards  for  1814,  on  the  ground 
that  General  Jackson's  entrance  into  West  Florida  was  justified  by  the 
law  of  nations,  and  that  the  claims  were  not  within  the  treaty.  In  the 
exercise  of  a  similar  discretion  Mr.  Rush,  as  Secretary  of  the  Treasury,  in 
1826  rejected  the  claims  for  losses  by  the  invasion  of  East  Florida  in 
1812-13,  on  the  ground  that  the  ''late''  operations  of  the  American  army 
in  Florida,  mentioned  in  the  treaty,  meant  only  the  operations  of  1818  and 
comprehended  none  of  an  earlier  date. 

In  passing  upon    the  cases  before  him  Mr.   Rush 
DecUioM  on  Various  rejected  certain  claims  for  the  loss  of  slaves  on  the 
^       *  following  grounds : 

*'  It  is  not  believed  that  the  words  or  intention  of  the  ninth  article  of 
the  treaty  wUl  warrant  a  confirmation  of  the  judge's  decision  in  these 
cases.  The  slaves  had  all  left  their  masters  prior  to  the  invasion  of  1818, 
and  were  a  part  of  the  community  of  Suwanee  Indians  for  the  time  being — 
at  least  when  that  invasion  took  place.  Those  who  were  killed  by  the 
attack  on  that  Indian  settlement,  or  who  were  blown  up  at  the  negro  fort, 
must  necessarily  be  lost  to  their  ownera ;  and  as  to  those  who  were  taken 
prisoners,  the  owners  must  be  left  to  such  remedies  for  recovering  posses- 
sion of  them  as  the  common  course  of  law  would  afford.  On  these 
grounds,  if  on  no  other,  the  cases  are,  one  and  all,  excluded  from  confir* 
mation." 

Other  claims  were  rejected  by  Mr.  Rush,  in  which  it  appeared  by  the 
evidence  that  the  damages  and  losses  were  occasioned  by  hostile  Indians 
who  were  opposed  to  the  American  army.  Mr.  Rush  rejected  these  claims 
on  the  ground  that  their  allowance  would  involve  *'  a  forced  construction 
of  the  treaty,  the  principle  of  which,  if  admitted,  might  open  a  door  to 
numerous  and  remote  claims  never  within  the  contemplation  of  the  con- 
tracting parties.'' 3 

1 3  Stats,  at  L.  768. 

«  S.  Ex.  Doc.  391, 29  Cong.  1  sess. ;  S.  Rept.  482, 29  Cong.  1  sess. 

»H.  Doc.  67,  24  Cong.  2  sess.  The  blowing  up  of  the  "negro  fort," 
mentioned  by  Mr.  Rush,  took  place  in  1816.  The  fort  in  question  was 
erected  by  the  British  during  the  war  of  1812,  at  Bonavista,  on  the  eastern 
branch  of  the  Appalachicola  River,  15  miles  above  its  mouth  and  120  milas 
east  of  Pensacola.  After  the  close  of  the  war  it  was  used  by  Indians 
5627 — ^VOL.  5 ^9 
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From  the  executive  decisions  rejecting  the  claims 

Appeal  of  GlusBAnta  to  p^or  to  1818,  en  »MW«e,  the  claimants  appealed  to  Con- 

ongresft.  grees.    They  pointed  out  that  the  word  "late"  was 

not  in  the  Spanish  text  of  the  treaty.    The  English  and  Spanish  texts  of 

the  two  paragraphs  in  question  are  as  follows : 

"And  the  high  contracting  parties/  "Las  altas  partes  contratantes, 

respectively,  renounce  all  claim  to  renuncian  reciprocamente  todoe  sus 

iudemnities  for  any  of  the  recent  derechos<'tindemnizacionesporqual- 

events  or  transactions  of  their  re-  quiera  de  los  ultimos  acontecimieu- 

spective  commanders  and  officers  in  tosytransaccionesdesusrespectivos 

the  Floridas.  comandantes     y    oficiales    en    las 

"  The  United  States  will  cause  sat-  Floridas. 

isfactiou  to  bo  made  for  the  injuries,  "  Y  los  Estados  Unidos  satisfar^n 

if  any,  which  by  process  of  law  shall  los  prejuicios,  si  los  hubiese  habido, 

be  established  to  have  been  suffered  que  los  habitantes  y  oficiales  EspaQ- 

by  the  Spanish  o dicers  and  Individ-  oles  justifiquen    legalmente   haber 

ual  Spanish  inhabitants  by  the  late  sufrido  por  las  operaciones  del  Exer- 

operatious  of  the  American  army  in  cito  Americano  en  ellas.'' 
Florida." 

It  was  pointed  out  by  Mr.  Joseph  M.  White,  the  delegate  from  Florida, 
in  an  argument  submitted  to  the  Committee  on  Foreign  Affairs  in  1826, 
that  no  word  corresponding  to  late  was  to  be  found  in  the  Spanish  draft  of 
the  treaty.  It  was  also  urged  by  him  that  instead  of  the  word  "Florida," 
which  is  found  in  the  English  draft,  the  Spanish  has  the  words  "en  ellas," 
referring  by  necessity  to  "las  Floridas,"  and  consequently  including  both 
East  and  West  Florida,  which  would  not  have  been  the  case  had  it  been 
intended  to  provide  exclusively  for  the  losses  of  1818,  which  were  almost 
wholly  confined  in  West  Florida. 

By  a  report  of  March  10,  1826,  the  Committee  on 
AdTone  Reports.  Foreign  Affairs  reported  adversely  to  the  claimants.^ 
The  report  stated  that  the  Secretary  of  the  Treasury, 
before  excluding  the  claims  of  1812-13  and  1814,  applied  to  the  Chief 
Magistrate,  under  whom  the  treaty  was  framed,  and  was  confirmed  by  him 
in  the  opinion  that  Article  IX.  embraced  no  claims  prior  to  1818.  As  to 
the  English  and  Spanish  texts  of  the  treaty,  the  committee,  while  admit- 
ting that  the  word  "  late  "  was  not  in  the  Spanish  text,  maiutained  that 
this  did  not  alter  the  seuse  of  the  stipulations;  that  though  the  word 
"operaciones"  was  not  qualified  by  any  term  corresponding  to  the  word 
"  late,"  yet  the  two  clauses  were  connected  in  the  Spanish  text  by  the 
conjunction  "  y,"  and  that  the  term  "  ultimos  "  in  the  first  paragraph  neces- 
sarily limited  the  sense  of  the  word  "operaciones"  in  the  second.    These 


and  fugitive  slaves  as  a  rendezvous  and  stronghold.  General  Jackson  on 
April  23,  1816,  demanded  of  the  governor  of  Pen  sacola  the  "prompt  inter- 
ference of  the  Spanish  authorities  to  destroy  or  remove  from  our  frontier 
this  banditti."  The  governor,  while  concurring  in  General  Jackson's 
view  as  to  the  character  of  the  establishment,  stated  that  he  was  unable 
to  act  in  the  matter  without  orders  from  his  captain-general,  to  whom  he 
had  written  on  the  subject  nearly  two  months  previously.  The  fort  was 
attacked  by  United  States  forces  July  27,  1816,  and,  a  hot  shot  entering 
the  magazine,  was  blown  up  and  completely  destroyed.  (Am.  State  Papers, 
For.  Rel.  IV.  555-560.) 
^H.  Keport  112, 19  Cong.  1  sess. 
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views  were  formally  adopted  by  the  Committee  on  the  Judiciary  in  the 
next  House  of  Represeatatives.^ 

February  26,  1829,  Mr.  Everett,  from  the  Commit- 
^^  ^hiTai'*  ^^^^'  *®®  ^^  Foreign  Affairs,  made  an  elaborate  report  in 
^  favor  of  the  payment  of  the  excluded  claims,  accompa- 

nied with  a  bill  for  that  purpose.'  The  committee  would,  said  Mr.  Everett, 
ftrbear  to  pursue  a  verbal  discussion  of  the  treaty  as  being  necessarily  un- 
uitisfiietoiy  in  its  nature.  The  renunciation  and  the  stipulation  for  indem- 
nity seemed  to  be  coeztenfli  ve ;  and  this  being  so,  if  the  losses  sustained  by 
the  Spanish  inhabitants  in  1812  and  1814  were  not  provided  for,  then  Spain 
had  not  renounced  her  claims  on  the  United  States  for  those  loHses.  This 
would  be  to  suppose  that  a  considerable  and  not  the  least  embarrassing 
part  of  the  controversy  between  the  two  govemment«  remained  unsettled 
by  the  treaty  of  1819,  though  it  was  intended,  and  in  its  preamble  it  was 
declared,  ta  be  a  settlement  of  '*  all  their  differences  and  pretensions.'* 
While  the  American  Executive  regarded  the  stipulation  for  indemnity  as 
extending  only  to  the  cases  in  1818,  it  was  evident  that  the  inhabitants  of 
East  and  West  Florida  understood  it  to  extend  to  the  losses  in  1812  and 
1814,  since  all  but  five  of  the  cases  presented  tro  the  judge  of  the  superior 
court  of  East  Florida  were  for  losses  sustained  in  1812-13.  The  committee, 
said  Mr.  Everett,  had  come  to  the  conclusion  that  the  claims  of  1812-13 
and  of  1814  were  entitled  to  the  favorable  consideration  of  Congress.  The 
claims  of  1812-13  appeared  to  be  highly  meritorious.  An  agent  of  the 
United  States,  clothed  with  large  discretionary  powers  and  with  the  con- 
trol of  funds  from  the  public  treasury,  and  having  a  force  of  United  States 
troops,  approached  and  entered  Florida.  It  was  natural  that  the  inhab- 
itants should  repose  great  confidence  in  his  promises  of  protection. 
Although  his  movements  were  disavowed  by  the  Executive,  their  most 
important  results  were  to  a  certain  extent  sanctioned  by  the  pccupation 
of  the  province,  on  behalf  of  the  United  States,  for  a  twelvemonth  after 
General  Matthews  was  superseded.  The  transaction  was  one  no  doubt  of 
a  peculiar  nature,  not  likely  to  occur  again  in  onr  history,  and  difiicult 
to  be  adjusted,  in  all  its  consequences,  on  ordinary  principles  of  legisla- 
tion. Thecommittee  were  disposed  to  recommend  a  liberal  course ;  and  this 
they  did  with  the  more  confidence  as  the  amount  involved,  though  highly 
important  to  individuals,  in  its  Importance  to  the  United  States  bore  no 
comparison  with  the  beneficial  consequences  of  the  cession  of  Florida. 
The  case  of  the  claimants  of  1814  was,  said  Mr.  Everett,  somewhat  differ- 
ent; but  it  api>ealed,  in  the  judgment  of  the  committee,  in  a  high  degree 
to  the  equity  of  Congress.  The  Government  of  Spain  was  in  1814  at  peace 
with  that  of  the  United  States;  but  the  authorities  of  West  Florida  were 
unable,  had  they  been  disposed,  to  prevent  the  violation  of  their  territory 
by  the  hostile  arms  of  Great  Britain,  aimed  against  the  United  States.  In 
this  situation  of  things  the  American  commander,  without  express  author- 
ity from  his  government,  but  in  the  exercise  of  a  wise  discretion  for  the 
public  good,  found  it  necessary  to  invade  a  province  whose  political  situa- 
tion was  so  anomalous.  The  committee  found  it  stated  by  the  delegate 
from  Florida,  whose  means  of  information  were  ample,  'Hhat  it  was 


»H.  Report  16,  20  Cong.  1  sess. 
^H.  Report  99,  20  Cong.  2  sess. 


Digitized  by 


Googl( 


4528  INTERNATIONAL   ARBITRATIONS. 

proved  by  all  the  witnesses  examined  that  every  effort  was  made  by  the 
commanding  general  and  his  officers  to  preserve  the  property  of  the  inhab- 
itants inviolate."  It  was,  however,  in  the  nature  of  things  that  some 
losses  should  have  been  sustained  by  the  inhabitants  of  a  character  enti- 
tled to  equitable  compensation.  The  committee  could  not  but  think  that 
the  situation  of  provinces  circumstanced  as  were  the  Floridas  was  entitled 
to  great  tenderness,  looking  at  them  as  distant  appendages  of  a  weak  gov- 
ernment unable  to  viudicate  their  neutrality ;  occupied  against  the  law  of 
nations  by  the  enemy  of  the  United  States,  and  thus  necessarily  exposed 
to  the  hostile  approach  of  an  American  force ;  acquired  by  the  American 
Government  as  an  indemnity  for  wrongs  inflicted  by  the  Spanish  Govern- 
ment, from  which  the  Floridas  derived  no  benefit,  and  shortly  afterward 
admitted  into  the  political  family  of  the  Union.  The  committee  deemed 
it  expedient  by  the  adoption  of  a  liberal  policy  to  remove  forever  any 
remaining  ground  of  irritation  and  discontent. 

Owing  to  the  lateness*  of  the  session  no  action  was  taken  on  Mr.  Everett's 
bill. 

February  9,  1830,  Mr.  Archer,  then  chairman  of  the 
Mr.  Areher'8  Reports.  Committee  on  Foreign  Affairs,  reported  a  bill  to  allow 
tho  claims  of  1812-13,  but  not  those  of  1814.»  He 
excluded  the  claims  of  1814  partly  on  the  ground  of  Article  V.  of  the 
treaty  with  Spain  of  1795,  by  which  the  contracting  parties  pledged 
themselves  *'to  restrain  by  toTce  all  hostilities  on  the  part  of  the  Indian 
nations  living  within  their  boundaries."  On  January  20, 1832,«  and  March 
25, 1834,3  }|Q  presented  a  similar  recommendation  from  the  same  committee, 
on  each  occasion  with  a  bill  to  give  it  effect. 

On  June  26,  1834,  the  bill  became  a  law.  *    By  the 
Provision  for  East  Flor-  e  j,\  •  xxio  x  if  j.r,     rr, 

ida  01  •  provisions  of  this  act  the  Secretary  of  the  Treasury 

was  ''authorized  and  directed  to  pay  »  *  ♦  the 
amount  awarded  by  the  judge  of  the  superior  court  at  St.  Augustine 
*  *  ^  for  the  losses  occasioned  in  East  Florida  by  the  troops  in  the 
service  of  the  United  States  in  the  years  1812  and  1813  in  all  cases  where 
the  decision  of  the  said  judge  shall  be  deemed  by  the  Secretary  of  the 
Treasury  to  be  just;"  and  the  judge  of  the  superior  court  at  St.  Augustine 
was  ''authorized  to  receive,  examine,  and  arljudge  all  cases  of  ^claims  for 
losses  occasioned  by  the  troops  aforesaid  in  1812  and  1813  not  heretofore 
presented  to  the  said  judge  or  in  which  the  evidence  was  withheld  incon- 
sequence of  the  decision  of  the  Secretary  of  the  Treasury  that  such  claims 
were  not  provided  for  by  the  treaty  of  February  22,  1819."  One  year  wae 
allowed  for  the  presentation  of  such  claims.  It  was  also  provided  that  in 
no  case  should  an  award  be  made  or  paid  where  the  claimant  was  not  at 
the  time  of  his  loss  an  actual  subject  of  Spain. 

Uuder  this  act  many  claims  were  adjudicated;  and 
Atjyudioation  of  Claims,  when  Florida  was  admitted  to  the  Union,  the  unfinished 

business  pending  before  the  judge  at  St.  Augustine  in 
relation  to  the  East  Florida  claims  was  transferred  to  the  judge  of  the  dis- 


» H.  Report  176,  21  Cong.  1  sess. 
sH.  Report  223,  22  Cong.  1  sess. 
3H.  Report  64,  23  Cong.  2  sess. 
'6Stats.  atL.  569. 
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trict  conrt  of  the  United  States  for  the  northern  dUtrict  of  Florida  J 
Sabeeqnently  the  district  Judge  was  specially  authorized  to  receive  and 
adjudicate  certain  claims,  among  which  was  that  of  Ferreira,  administra- 
tor of  Pas8.«  From  1823  to  1849  the  judges  allowed  on  the  claims  of  1812- 
1813  upward  of  a  million  dollars,  exclusive  of  interest. 

When  the  Secretary  of  the  Treasury  came  to  exercise 
AetioBof  ^«  ^MsiiiT  ^-^^  authority  conferred  upon  him  in  respect  of  the 
payment  of  the  awards,  his  Department  subjected 
them  to  a  reexamination.  The  rules  of  decision  adopted  by  Mr.  Rush 
were  acquiesced  in,  Mr.  Woodbury,  the  Secretary  of  the  Treasury,  deem- 
ing himself  to  be  unauthorized  '*  to  revise  or  overrule  the  same  without 
the  special  authority  of  law  to  that  effect.'  The  Treasury  Department 
also  held  that  there  were  three  descriptions  of  cases,  included  in  the  claims 
for  losses  in  1812-13,  in  which  the  provisions  of  the  act  of  1834  did  not  war- 
rant an  allowance :  1.  Where  the  loss  sustained  was  shown  by  the  evidence 
to  have  been  occasioned  by  the  acts  of  Indians  hostile  to  the  Spanish  Gov- 
ernment, but  not  cooperating  with  the  American  army.  2.  Where  it  ap« 
peared  that  the  claimants  hail  joined  the  '*  patriot"  troops  who  were  act- 
ing in  hostility  to  the  Spanish  authorities,  and  the  property  was  taken 
and  destroyed  by  the  Spanish  forces.  3.  Where  the  loss  was  shown  to 
have  been  occasioned  by  hostile  Indians  opposed  to  the  troops  of  the 
United  States.  Claims  were  also  rejected  where  the  losses  were  shown  to 
have  been  occasioned  not  by  the  direct  acts  of  the  United  States  troops, 
but  by  the  acts  of  lawless  inhabitants  of  Florida  who  took  advantage  of 
the  disturbed  situation  of  the  province,  arising  from  the  presence  of  an 
invading  army,  to  commit  depredations.  Mr.  Woodbury  being  of  opinion, 
however,  that  injuries  of  this  class  might  ''be  fairly  deemed  as  consequen- 
tial, suggested  the  propriety  of  a  special  statutory  provision  for  them.''^ 
It  was  advised  by  Attorney-General  Grundy  that  the  United  States  was 
lK)und  to  make  compensation  to  claimants  under  the  treaty  for  slaves  car- 
ried away  or  killed  by  the  United  States  forces  and  thus  totally  lost  to 
their  owners,  as  well  as  for  the  detention  of  slaves  that  were  wrongfully 
taken  but  afterward  restored.'*  Attorney-General  Cushing  advised  that 
the  extraordinary  expenses  incurred  by  a  claimant  in  living  at  St.  Marys, 
whither  he  retired  after  the  destruction  of  bis  property,  were  too  remotely 
consequential  to  form  a  subject  of  comx>ensation  under  the  article.'^ 

In  respect  of  these  rules  of  decision  no  general  con- 
^lllTh^^hr^sl'^**'"  *''0'^®'sy  <>ccurred.  In  most  cases  the  principal  amount 
^  '    allowed  by  the  judges  was  paid.^    But  against  the  Treas- 

ury's action  on  the  question  of  interest,  a  general  complaint  arose.  The 
rale  of  the  judges  in  making  up  their  awards  was  to  allow  damages  to  the 
amount  of  the  value  of  the  property  at  the  time  of  the  injury,  and  to  add 
to  this,  as  satisfaction  for  the  loss  of  the  use  and  profits  of  the  property, 


» Act  of  February  22,  1847,  9  Stats,  at  L.  130. 

>  Act  of  March  3, 1849,  9  Stats,  at  L.  788. 

3  H.  Doc.  67, 24  Cong.  2  sess. 

<  H.  Doc.  67, 24  Cong.  2  sess. 

«3  0p.  389. 

«6Op.530. 

7  S.  Ex.  Doc.  158, 48  Cong.  1  sess.  12-17. 
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interest  at  the  rate  of  5  per  cent  during  the  period  when  no  provision  of 
law  existed  for  the  presentation  and  payment  of  the  claims.  On  Decem- 
ber 20;  1836,  Mr.  Woodbary,  in  deciding  upon  the  claim  of  John  Gianopoli, 
which  was  the  first  one  disposed  of  by  the  Treasury,  allowed  it  ''  with  the 
exception  of  interest,  which  it  is  believed  has  not  been  allowed  in  claims 
similarly  situated." 

This  decision  was  contested  by  the  claimants  on  vari* 
Oontentionof  Claim-   ^^^  grounds.    They  contended  (1)  that  the  Secretary 

of  the  Treasury  exceeded  his  authority  under  the  act 
of  1834  in  assuming  to  revise  the  '^ amount"  of  the  award;  (2)  that  the 
word  '' legalmente,"  for  which  the  words  ''process  of  law"  stood  as  the 
equivalent  in  the  English  text  of  the  treaty,  required  a  judicial  as  distin- 
guished from  an  executive  determination  of  the  claims;  and  (3)  that 
while  the  action  of  the  Secretary  of  the  Treasury  was  based  solely  on  his 
view  of  the  usage  of  his  Department  in  respect  of  domestic  claims,  the  law 
of  nations,  as  well  as  the  treaty,  required  the  allowance  of  interest  as  part 
of  a  just  indemnity. 

In  a  report  of  January  15, 1839,  Mr.  Woodbury  stated 
^" xSiuo^d*"*'    *^**  *^®  amount  of  the  claims  paid  by  the  Treasury  up 

to  that  time  was  about  $285,000,  and  that  the  amount  of 
the  awards  then  pending  but  not  disposed  of  was  about  $250,000.  If  inter- 
est was  allowed  from  the  date  of  the  injury,  as  was  generally  done  by  the 
judges,  it  would  amount  probably  to  $500,000  more.  Mr.  Woodbury  fur- 
ther stated  that  the  Treasury  Department  had  acted  on  the  theory  that 
its  duty  was  not  a  formal  one,  and  suggested  that  if  Congress  should 
think  the  awards  of  the  judges  ought  to  be  final,  it  should  change  the  law 
''so  as  to  require  simply  that  the  amount  of  the  award  for  principal,  or  for 
principal  and  interest,  as  deemed  most  proper  by  Congress,  shall  in  all 
cases  be  paid  on  its  presentment  to  the  Treasury  Department.  It  is 
believed,"  he  added,  ''that  no  allowance  for  interest  has  been  heretofore 
approved  by  the  department." ' 

From  first  to  last  the  sums  awarded  by  the  judges  as  interest  amounted 
to  almost  the  same  as  the  sums  awarded  as  principal — the  sums  allowed 
as  principal,  in  the  cases  in  which  interest  was  awarded,  amounting  to 
$1,089,747.91,  while  the  total  of  interest  was  $1,199,668.58.  The  whole 
amount  allowed  and  paid  by  the  Treasury  was  $1,024, 741. 44.^ 

As  early  as  December  3, 1849,  Mr.  Calderon,  the  Span- 
Later  DUcnMWMj)f    jgjj  minister  at  Washington,  presented  the  question  of 

interest  to  the  United  States,  at  the  same  time  declar- 
ing that  he  believed  the  "judgments  of  the  courts  to  be  in  conformity 
with  the  express  stipulations  of  the  treaty  and  the  public  law  which  con- 
trols such  decisions."  ^  October  22, 1869,  the  question  wae  again  presented 
by  Mr.  Lopez  Roberts,  then  Spanish  minister  to  the  United  States.  In 
the  mean  time  it  has  been  the  subject  of  many  reports  and  opinions  in 
the  various  departments  of  the  government.  In  1851  the  Supreme  Court 
of  the  United  States  decided  that  it  had  no  jurisdiction  to  entertain  an 
appeal  from  the  decision  of  the  judge  of  the  district  court  of  the  United 

1  S.  Ex.  Doc.  97, 25  Cong.  3  sess. 

«  S.  Ex.  Doc.  158, 48  Cong.  1  sess.  12-17. 

3  S.  Ex.  Doo.  205, 46  Cong.  2  sees. 
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States  for  the  northern  district  of  Florida,  proceedin<]^  nnder  the  act  of  1834.^ 
In  1857  the  Conrt  of  Claims  held,  Scarbnrgh,  J.,  dissenting,  that  it  coald 
afford  DO  relief.-  It  was  held  by  several  Attorneys-General  that  the  matter 
vas,  as  to  the  execntive  department,  in  the  absence  of  new  legislation,  res 
j^ieata,^  And  snoh  was  the  answer  made  by  Mr.  Fish,  as  Secretary  of 
State,  to  Mr.  Lopez  Roberts.^  '^I  will  not  enter  into  the  question,''  said 
Mr.  Fish,  **  whether  that  decision  [of  Mr.  Woodbury  in  1836]  was  correct  or 
errooeons,  for  the  precedent  has  been  so  often  and  so  long  permitted  to 
control  the  disposition  of  *  *  *  claims  under  the  nintb  article  of  the 
treaty  of  1819  as  to  preclude  the  executive  branch  of  this  govemment 
from  disregarding  or  reversing  it.  The  judicial  branch  has  declared  itself 
incompetent  to  deal  with  the  subject.  It  has  thus  become  a  practical 
necessity  to  await  further  legislation  by  Congress  before  taking  any  fresh 
action  in  relation  to  these  claims.^' 

On  March  1, 1880,  President  Hayes  invited  the  attention  of  Congress  to 
the  subject  ;'^  and  on  the  13th  of  the  next  May  he  communicated  to  the 
Senate  a  report  of  the  Secretary  of  State  with  various  documents.^  On 
March  1,  1881,  Mr.  Morgan,  from  the  Committee  on  Foreign  Relations, 
reported  to  the  effect  that  ''  Congress  should  not  interfere  to  discuss  or 
decide  a  question  which,  for  the  present,  at  least,  should  be  open  to  the  con- 
sideration of  the  executive  branch  or  of  the  treaty-making  power.'' ^  On 
the  14th  of  the  preceding  month  Mr.  Hemdon,  from  the  Committer  on 
Foreign  Affairs,  reported  a  bill  to  authorize  the  Secretary  of  the  Treasury 
to  pay  the  claims  for  interest."  Further  papers  on  the  subject  were  com- 
municated by  President  Arthur  to  the  Senate  April  18,  1884.^ 


'  United  States  v,  Ferreira,  13  Howard,  40. 

Case  of  Robert  Harrison,  S.  Mis.  Doc.  45,  34  Cong.  3  sess. 

3  Op.  677 ;  4  Op.  286;  5  Op.  333 ;  6  Op.  533. 
<  March  8, 1871,  S.  Ex.  Doc.  205, 46  Cong.  2  sess. 
»S.  Ex.  Doc.  101, 46  Cong.  2  sess. 
«  S.  Ex.  Doc.  205, 46  Cong.  2  sess. 
7  S.  Rep.  922,  46  Cong.  3  sess. 
«  H.  Report.  227,  46  Cong.  3  sess. 
»  S.  Ex.  Doc.  158, 48  Cong.  1  sess. 
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CHAPTER  E. 

THE  VAN  NESS  CONVENTION. 

After  the  comprehensive  settlement  between  the 
Hew  Claims  Against  u^jted  States  and  Spain  by  the  treaty  of  1819,  claims 
aj^ainst  the  latter  government  continued  to  arise  in 
consequence  of  the  war  between  Spain  and  her  American  colonies.  In- 
deed, on  the  3d  of  March  1819,  ten  days  after  the  conclnsion  of  the  treaty, 
the  President  approved  an  act  of  Congress  which  was  passed  with  partic- 
ular reference  to  the  privateers  that  then  scoured  the  seas,  some  in  the 
name  of  Spain  and  others  in  the  name  of  her  enemies,  depredating  on 
neutral  commerce.  By  this  act  the  President  was  anthorized  to  employ 
the  public  armed  vessels  of  the  United  States  ''in  protecting  the  mer- 
chant vessels  of  the  United  States  and  their  crews  from  piratical  aggres- 
sions and  depredations.'*' 

Subsequently  certain  decrees  were  issued  by  the 
Decrees  of  Blookade.  Spanish  commanders  which  neutral  powers  deemed  ob- 
jectionable. On  the  6th  of  June  1821  Field  Marshal 
La  Torre  gave  notice  that  all  the  ports  and  coasts  of  the  provinces  of 
Maracaibo,  Coro,  and  Barcelona  would  be  considered  as  under  blockade  ;> 
and  in  1822  General  Morales  declared  a  blockade  of  the  ports  of  Terra 
Firma,  embracing  the  coasts  of  the  mainland  bordering  on  the  Spanish 
Main.  According  to  the  report  of  an  American  naval  officer  the  Spanish 
naval  forces  in  those  seas  consisted  at  the  time  of  a  44-ton  frigate,  a  brig, 
and  a  schooner,  which  were  employed  in  furnishing  supplies  to  Porto 
Cabello.  As  it  was  impossible  with  thes6  vessels,  even  if  they  had  not 
been  otherwise  employed,  to  blockade  a  coast  1,200  miles  in  extent,  priva- 
teers were  fitted  out  at  Porto  Rico  to  capture  ships  sailing  to  and  from  the 
Interdicted  ports.  The  proceedings  of  these  privateers,  as  well  as  of  the 
tribunals  before  which  they  brought  their  captures,  gave  rise  to  numerous 
complaints  and  protests.'  Nevertheless,  that  these  measures  did  not  suf- 
fice to  break  up  the  prohibited  intercourse  is  shown  by  the  fact  that  on 
September  15,  1822,  General  Morales  issued  at  Maracaibo  a  new  decree, 
leveled  against  foreigners  entering  the  ports  of  the  Spanish  Main  in  spite 
of  the  blockade,  and  declaring  that  they  should,  if  found  to  be  implicated 
in  the  rebellion,  suffer  death,  while,  if  merely  found  in  the  country  pos- 
sessed by  the  enemy,  they  would  be  punisiiable  with  hard  labor  for  three 


'  3  SUts.  at  L.  510. 

«  Br.  and  For.  State  Papers,  X.  944. 

3  Br.  and  For.  State  Papers,  IX.  982, 987, 999. 
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years  and  confiscation  of  their  property.  By  a  royal  order  of  December 
22;  1822,  Morales  was  directed  to  revoke  this  decree,  which  he  did  on  the 
8th  of  the  ensuing  February.^ 

The  measures  of  the  Spanish  commanders,  though  in 
Position  of  Spain,     form  decrees  of  blockade,  were  hardly  defended  as  such 

by  the  Spanish  Government.  The  argument  of  block- 
ade, which  was  blended  in  the  defense  of  General  MorUlo's  decrees  of 
1815  and  1816,  was  now  practically  abandoned.  In  a  note  to  Mr.  Adams 
of  November  11,  1822,  Mr.  Anduaga,  the  Spanish  minister  at  Washington, 
maintained  that  Spain,  so  long  as  she  refused  to  recognize  the  self-styled 
governments  of  Spanish  America  and  continued  the  effort  to  bring  them 
back  to  their  duty,  might  employ  for  that  purpose  all  the  means  aUowed 
by  her  laws  and  previously  respected  by  other  nations.  "What,"  he 
inquired,  ''did  those  laws  prescribe  before  the  insurrection  f  The  entire 
prohibition  of  all  foreign  commerce  in  the  Spanish  provinces  of  America."* 
Great  Britain  demanded  redress  for  the  injuries  to 
Ang  o-Spiuush  Conven-  Bri|;igjj  property,  and  ordered  her  naval  forces  to  make 

reprisals  on  Spanish  property .^  On  March  12,  1823, 
however,  she  concluded  with  Spain  at  Madrid  a  convention,  which  pro- 
vided for  a  claims  coiimiission  to  sit  in  London,  and  to  consist  of  two 
members  from  euch  nation.  If  any  difference  arose  on  which  they  were 
equally  divided,  it  was  to  be  referred  to  the  Spanish  envoy  in  London  and 
a  law  officer  of  the  Crown;  and  if  they  could  not  agree,  to  one  of  them  to 
be  determined  by  lot.^  It  is  not  strange  that  ''great  and  almost  insuper- 
able difficulties  presented  themselves  in  respect  to  carrying  this  conven- 
tion into  effect;"  and  on  October  28,  1828,  a  new  convention  was  signed 
by  which  Spain  agreed  to  make  good  the  sum  of  £900,000  in  specie  in  full 
of  the  English  claims  registered  by  the  mixed  commission,  and  Great 
Britain  agreed  to  make  good  the  sum  of  £200,000  for  the  Spanish  claims 
similarly  registered.  The  payments  by  Spain  were  to  be  made  in  redeem- 
able inscriptions.'^ 

In  April  1823  Mr.  Nelson,  then  appointed  minister  of 
Prawntation  of  Amen,  ^j^^  United  States  to  Spain,  was  instructed  to  prcsa  the 

American  claims.  In  January  1824,  immediately  after 
his  arrival  at  Madrid,  he  presented  the  subject  to  the  Spanish  Government; 
but  as  there  was  no  information  in  regard  to  the  claims  at  Madrid,  the 
Spanish  Government  instructed  the  authorities  at  Havana  to  report  upon 
them.  In  April  1825  Mr.  Alexander  Everett,  who  had  been  appointed  to 
succeed  Mr.  Nelson,  was  instructed  to  continue  the  negotiations.  He  pro- 
posed a  convention  similar  to  that  which  Spain  concluded  with  Great 
Britain  in  1823,  but  the  Spanish  Government  declined  the  proposal  on 


'  Br.  and  For.  State  Papers,  X.  938.  In  revoking  the  decree  General 
Morales  published  a  law  of  the  Cortes  of  June  27,  1821,  inviting  immi- 
gration to  South  America.  See  a  decree  of  the  Cortes  of  January  22, 1822, 
in  relation  to  trade  with  Cuba.     (Br.  and  For.  State  Papers,  X.  865.) 

«Br.  and  For.  State  Papers,  IX.  784,  788. 

»Br.  and  For.  State  Papers,  IX.  897. 

*  Br.  and  For.  State  Papers,  XL  44. 

*  Br.  and  For.  State  Papers,  XV.  900. 
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the  gronnil  that  the  conYention  was  extorted  from  her  during  the  brief 
reign  of  a  faction^  and  was  unjust.^ 

October  2,  1829,  Mr.  Van  Bnreu,  then  Secretary  of 
ono  .  ftn  g^^^  instructed  Mr.  C.  P.  Van  Ness,  who  had  been 
appointed  minister  to  Spain,  to  endeavor  to  secure  the 
payment  of  a  gross  sum,  and  if  he  should  be  unable  to  do  so,  to  endeavor 
to  arrange  for  a  mixed  commission.^  In  the  following  May  Mr.  Van  Ness 
took  up  the  negotiations  on  these  lines,  and  made  a  general  presentation 
of  the  claims.' 

The  Spanish  minister  of  state,  denying  the  liability 
s^paaia]!  Gontentioas.  of  Spain,  maintained : 

1.  That  the  '^unsupported  blockades''  of  General 
Morales  were  to  be  considered  not  as  blockades  in  the  ordinary  sense,  but 
merely  as  a  mode  which  that  commander  and  others,  left  as  they  were  to 
themselves  and  harassed  by  the  enemy,  adopted  for  the  purpose  of  inti- 
mating to  foreign  nations  that  the  laws  relating  to  the  Indies,  prohibiting 
trade  with  the  colonies,  were  in  full  force.  He  contended  that  the  royal 
order  of  December  22, 1822,  by  which  the  blockade  of  General  Morales  was 
revoked,  was  not  an  admission  that  the  measure  was  illegal;  that  the 
concession  of  trade  with  the  colonies  began  on  the  9th  of  February  1824, 
when  the  royal  decree  to  that  effect  was  issued ;  and  that  the  armistice 
between  Generals  Morillo  and  Bolivar  in  1820  was  not  a  recognition  of  the 
independence  of  the  territory  occupied  by  the  latter  and  did  not  admit 
free  trade  with  such  territory.  As  to  the  blockade  of  the  Spanish  Main, 
Spain  could  recognize  no  responsibility.  The  United  States  had  recognized 
the  independence  of  Colombia,  and  the  King  could  not  consent  to  be  prose- 
cuted as  King  of  the  Spanish  Main  by  a  government  which  no  longer 
recognized  him  as  the  sovereign  of  it. 

2.  That  the  convention  of  1823  with  Great  Britain  could  not  be  recog- 
nized as  a  precedent. 

3.  That  though  Spain  had  not  resorted  to  recriminations,  nor  reverted 
to  the  charge  that  citizens  of  the  United  States  had  added  fuel  to  the 
insurrection  in  Spanish  America,  it  was  notorious  that  as  early  as  1806  the 
traitor  Miranda  found  protection,  troops,  and  resources  in  New  York  for 
the  purpose  of  revolutionizing  Venezuela.  Were  not  privateers  fitted  out 
and  manned  in  the  United  States  f  Was  it  possible  to  estimate  the  losses 
of  Spain  from  the  early  recognition  or  the  approbation,  encouragement, 
and  support  of  the  Spanish  American  insurgents  in  the  United  States  f 

While  declining  on  these  grounds  to  recognize  the 

ti*ti*  ^     *^*'  ^'^^^^  "  ^*  masse/'  the  minister  of  state  expressed  his 

readiness  to  consider  on  the  merits  any  claim  of  an 

American  citizen  against  the  Government  of  Spain  for  injuries  done  by 

Spanish  cruisers,  or  for  the  unlawful  detention  of  property  by  the  Spanish 

authorities.^    Though  this  expression  was  scarcely  considered  reconcilable 

1 S.  Ex,  Doc.  147, 23  Cong.  2  sess. ;  Br.  and  For.  State  Papers,  XVIII.  2. 
«  S.  Ex.  Doc.  147, 23  Cong.  2  sess. 

'Mr.  Van  Ness  to  the  Spanish  minister  of  state.  May  8, 1830,  S.  Ex.  Doc. 
147, 23  Cong.  2  sess. 
*  S.  Ex.  Doc.  147, 23  Cong.  2  sess. 
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with  the  refusal  to  entertain  the  claims  as  a  whole,  since  most  of  them 
were  foanded  on  ipjnries  done  by  Spanish  crnisers  and  the  detention  of 
property  by  Spanish  authorities  on  various  pretexts  deemed  to  be  illegal, 
the  United  States  interpreted  it  as  an  offer  of  a  basis  of  negotiation;  and 
Mr.  Van  Ness  was  instrncted  accordingly.^  Moreover,  the  admission  that 
the  blockades  were  "  unsupported ''  did  not  escape  notice  as  an  indication 
that  the  Spanish  Government  was  disposed  to  discnss  the  claims  on  legal 
grounds. 

But,  owing  in  the  main  to  official  changes  in  the 
Appointment  of  Kr.  Zoa.  Spanish  Government,  and  especially  to  the  death  of  the 
minister  of  state,  another  year  elapsed  before  anything 
substantial  was  accomplished.  In  October  1832,  however,  after  at  least 
two  persons  had  conducted  the  office  in  an  ad  interim  capacity,  Don  Fran- 
cisco de  Zea  Bermudez,  then  Spanish  minister  in  London,  was  appointed 
minister  for  foreign  affairs.  He  arrived  at  Madrid  on  the  28th  of  Novem- 
ber, and  entered  on  the  duties  of  his  office  on  the  29th.  On  the  30th  he 
received  the  foreign  ministers,  and,  in  speaking  to  Mr.  Van  Ness,  himself 
introduced  the  subject  of  the  claims.  A  special  messenger  from  the  United 
States  was  then  waiting  at  Madrid  to  receive  the  final  answer  of  the  Span- 
ish Government. 

In  December  1832  Mr.  Van  Ness,  in  a  note  to  Mr. 
Hoto  of  Kr.  Yftn  Hom.  Zea,  set  forth  the  claims  of  the  United  States,  thus : 

'* These  claims  have  arisen  as  follows: 

''First.  From  captures  and  condemnations  of  vessels  and  their  cargoes, 
the  property  of  citizens  of  the  United  States,  by  the  agents  of  Spain,  in 
oases  where  the  seizures  were  not  only  without  foundation,  but  where  the 
proceedings  to  obtain  condemnations  were  wholly  irregular  and  void. 

''Second.  From  the  improper  conduct  or  neglect  of  the  civil,  militarv, 
or  judicial  authorities,  in  cases  in  which  vessels  and  their  cargoes  illegally 
captured  were  acquitted,  but  in  which  the  property  had  been  delivered  to 
the  oaptors,  either  without  security  or  upon  such  as  was  notoriously 
incom[)etent. 

"Third.  From  seizures  of  property  belonging  to  citizens  of  the  United 
States  by  the  commanding  officers  of  the  Spanish  army  in  Peru,  for  the 
use  of  the  army. 

"Fourth.  From  the  illegal  conduct  of  Spanish  agents  in  regard  to 
American  vessels  and  their  cargoes  arriving  in  Spanish  ports,  as  well  as 
in  regard  to  the  persons  and  property  of  American  citizens  permanently 
or  temporarily  residing  within  the  Spanish  dominions. 

"Fitth.  From  the  omission  on  the  part  of  the  Spanish  Government  to 
furnish  documents,  properly  applied  for,  to  substantiate  claims  according 
to  the  stipulations  of  the  treaty  with  Florida. 

"The  nominal  amount  of  these  claims  is  about  two  million  five  hundred 
thousand  dollars,  exclusive  of  interest,  and  they  may  be  settled  in  either 
of  the  two  following  modes,  as  shall  be  preferred  on  the  part  of  Spain.'' 

Having  thus  described  the  claims,  Mr.  Van  Ness  proposed  the  following 
modes  of  settlement : 

"  First.  By  a  convention  for  the  establishment  of  a  mixed  commission, 
to  meet  at  Washington,  with  authority  to  examine  and  decide  upon  the 
mutual  claims  of  the  parties,  and  to  strike  the  balance,  which  shall  be 

Said  by  the  debtor  party  within  one  year  after  the  close  of  the  commission. 
»r,  

'  Mr.  Livingston,  Sec.  of  State,  to  Mr.  Van  Ness,  October  17, 1831,  S.  Ex. 
Doc.  147,  23  Cong.  2  sess. 
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"Second.  By  a  conyention  stipulating  for  the  payment  of  a  gross  sum 
as  the  balance  to  the  United  States;  the  amount  to  be  paid  in  five  annual 
installments,  the  first  of  which,  if  it  shonld  be  desired  by  this  govern- 
menty  to  be  delayed  until  two  years  after  the  signing  of  the  oonyention, 
and  all  bearing  an  interest  of  4  per  cent  per  annum,  the  payments  to  be 
made  at  Paris  or  London.'' 

In  January  1833  Don  Jos^  de  Heredia,  formerly  min- 

^tt^^mr^  ^®*®'  ***  ***®  United  States,  was  appointed  to  confer 

with  Mr.  Van  Ness.  They  discussed  the  subject  of  a 
gross  sum,  but  were  unable  to  agree.  On  May  18  Bir.  Zea  wrote  to  Mr. 
Van  Ness,  offering  ''  the  sum  of  $500,000,  or  10,000,000  of  reals,  to  be  paid 
at  once  in  inscriptions  of  an  equal  value  on  the  great  book  of  the 
consolidated  debt  of  Spain,  bearing  an  interest  of  5  per  cent,''  in  full  pay- 
ment of  all  claims  of  the  United  States  from  the  year  1819  to  the  day  of 
ratification  of  the  convention.  On  May  24  Mr.  Van  Ness  replied  that 
this  was  in  effect  an  offer  to  pay  the  sum  proposed  in  the  5  per  cent 
stock  of  the  Spanish  Government,  which  was  then  worth  50  per  cent  in 
Madrid.  In  Paris,  if  the  interest  was  payable  there,  it  was  worth  76  per 
centy  at  which  rate  the  offer  amounted  to  about  $380,000.  Mr.  Van  Ness 
also  referred  to  the  terms  granted  to  Great  Britain  by  the  convention  of 
1828,  by  which  the  stock  issued  by  Spain  in  payment  of  the  British  claims 
was  made  redeemable  at  55  for  the  first  four  years,  and  at  60  after  that 
period.  In  the  form  annexed  to  the  treaty  with  Great  Britain,  the  inscrip- 
tions ^rere  described  as  ''Consolidated  Annuities  (Benta  Anual  Canaoli- 
^ada),  payable  in  London,  inscribed  on  the  great  book  of  the  consolidated 
debt  of  Spain;"  and,  in  the  last  clause,  it  was  declared:  *'The  Spanish 
Government  reserves  to  itself  the  right  of  redeeming  this  debenture,  by 
payment  in  London,  during  the  four  years  succeeding  the  date  hereof,  at 
the  rate  of  55  per  cent,  or,  at  any  subsequent  period,  at  the  rate  of  60  per 
cent  on  the  nominal  amount,  giving,  in  either  case,  six  months'  notice  in 
the  London  Gazette."  ^  On  June  6  Mr.  Zea,  while  deprecating  the  allusion 
to  the  English  debt,  raised  his  offer  to  $600,000,  but  declined  to  alter  the 
tenns  of  payment. 

When  Mr.  Van  Ness's  report  of  these  negotiations 
^s^rSlToift^*     ^*®  received,  Mr.  McLane,  then  Secretary  of  State, 

replied  that  the  President  was  willing  to  receive 
$600,000  as  compensation  for  the  claims,  and  to  receive  it  in  Spanish 
stock,  if  such  an  amount  were  obtained  as  would  realize  that  sum.  If, 
however,  after  full  and  proper  exertions,  such  a  settlement  seemed  hope- 
less, Mr.  Van  Ness  was  instructed  that  he  might  finally  accept  the  **  six 
hundred  thousand  dollars  in  inscriptions  of  stock,  upon  the  terms 
offered  by  Mr.  Bermudez,  it  being  understood  that  the  interest  will  be 
payable  in  Paris."  And  it  would  be  proper  in  any  event,  said  Mr.  Mc- 
Lane, ''  to  endeavor  to  ^x  upon  some  definite  period  for  the  reimbunie- 
ment  at  Paris  or  even  at  Madrid"  of  such  amount  of  the  stock  as  Spain 
might  ultimately  agree  to  give— a  promise  that  would  augment  its  mar- 
ket value;  and  he  suggested  for  the  purpose  a  term  of  ten  or  fifteen 
years.  A  definite  period  of  payment  was  not,  however,  said  Mr.  McLane, 
to  be  absolutely  insisted  upon,  so  as  to  endanger  the  success  of  the  nego- 
tiation in  other  respects. 


» Br.  and  For.  State  Papers,  XV.  900, 907. 
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On  the  receipt  of  these  instmotiens,  Yan  NesB  had  several  interviews 
with  Mr.  Zea ;  bat  owing  to  the  death  of  the  King,  from  whom  he  had 
hoped  nltimately  to  obtain  a  larger  snm,  Mr.  Van  Ness  had  detocaiaAd  to 
accept  the  offer  that  had  already  been  made.  Nevertheless,  on  the  90ih  «£ 
November,  as  a  tinal  effort,  he  wrote  to  Mr.  Zea,  asking  for  better  terms 
and  inquiring  whether  the  Queen  Regent  would  consent  ''to  make  the 
stock  which  had  been  offered  in  payment  redeemable  at  certain  fixed 
periods,"  say  ten  or  fifteen  years.  On  the  20th  of  December  Mr.  Zea  re- 
plied that  the  Queen,  being  obliged  to  abide  by  the  decision  of  her  de- 
ceased sponseron  the  subject,  cuuld  not  depart  from  the  proposition  made 
on  the  9th  of  June.  "  Her  Majesty,*'  said  Mr.  Zea, ''  can  neither  augment 
the  offer  of  twelve  millions  of  reals  vcUou  in  inscriptions  at  five  per  cent 
interest  on  the  great  book  of  the  consolidated  debt  of  Spain,  nor  make 
them  redeemable  within  any  fixed  time.''  A  misunderstanding  arose  as  to 
the  place  of  payment  of  the  interest,  but  it  was  finally  decided  that  it 
should  be  Paris. ^  And  in  order  to  give  the  inscriptions  a  currency  beyond 
ordinary  inscriptions,  Mr.  Van  Ness  secured  the  insertion  in  them  of  the 
statement  that  they  were  issued  in  pursuance  of  a  convention  with  the 
United  States. 

On  these  terms  Mr.  Van  Ness  signed  with  Mr.  He- 

Bignatw  oMhe  Con-  ^^^-^^^  February  17,  1834,  a  convention,  by  which  the 

contracting  parties  renounced,  released,  and  canceled 

all  claims  which  either  might  have  upon  the  other,  of  whatever  class, 

denomination,  or  origin  they  might  be,  from  the  22d  of  February  1819  till 

the  date  of  Hignatiire. 

By  Article  I.  of  the  convention  the  Government  of 

Exeoation  of  the  Con-  ^^^  United  States  undertook  to  distribute  the  insorip- 

▼OlIuOll. 

tions,  or  the  proceeds  of  them,  among  the  claimants 
entitled  thereto,  in  such  manner  as  it  might  deem  just  and  equitable.  In 
order  to  perform  this  obligation  Congress,  by  an  act  of  June  7,  1836,'  au- 
thorized the  President  to  apppoint  one  commissioner,  a  secretary  versed 
in  English  and  Spanish,  and  a  clerk,  at  salaries,  respectively,  of  $3,500, 
$2,000,  and  $1,500  a  year.  This  act  directed  that  the  inscriptions  should  be 
deposited  iu  the  United  States  legation  at  Paris  till  the  President  should 
otherwise  order;  and  the  Secretary  of  the  Treasury  was  authorized  to 
cause  moneys  paid  from  time  to  time  under  the  convention  to  be  received 
and  accounted  for  at  Paris,  and  then  remitted  to  the  United  States  and 
deposited  in  the  Treasury.  The  Secretary  of  the  Treasury  was  also  au- 
thorized to  distribute  in  ratable  proportions  among  persons  in  whose  favor 
awards  were  made  any  monej  received  into  the  Treasury  under  the  act, 
and  to  cause  certificates  to  be  made  to  awardees  showing  the  proportions 
to  which  they  were  entitled. 

June  29,  1836,  the  President  appointed,  by  and  with 
Appointment  Of  Com.  ^^^  advice  and  consent  of  the  Senate,  Louis  D.  Henry, 

of  North  Carolina,  as  commissioner;  John  J.  Mum- 
ford,  of  New  York,  as  secretary ;  and  Cornelius  Van  Ness,  of  the  District 
of  Columbia,  as  clerk. '    On  July  30,  1836,  they  all  met  in  Washington 

» S.  Ex.  Doc.  147, 23  Cong.  2  sess. 
9  5Stats.  atL.  34. 

3  In  January  1837  Mr.  Van  Ness  waa  succeeded  as  clerk  by  William  A, 
Weaver. 
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and  took  an  oath  before  a  JoBtice  of  the  peace  well  and  faithfully  to  per- 
form the  duties  of  their  respective  offices.  The  board  having  thus  qual- 
ified^  Mr.  Henry  informed  Mr.  Forsyth,  then  Secretary  of  State,  of  his 
readiness  to  receive  communications;  and  in  reply ,  Mr.  Forsyth  sent  him 
the  Joomals  of  the  commission  under  Article  XI.  of  the  treaty  of  1819  for 
inspection. 
RniA    f  PmoMi  ^^'  ^^^'y  *^®^  adopted  the  following  rules,  evi- 

dently based  on  those  of  the  earlier  commisHion : 

**  Orderedj  That  all  persons  having  claims  under  the  Convention  between 
the  United  States  and  Spain,  concluded  at  Madrid  on  the  17th  day  of 
February  1834,  which  are  to  be  received  by  the  Board,  do  tile  a^emorial 
of  the  same  with  tho  Secretary  of  this  Board,  to  the  end  that  they  may 
hereafter  be  duly  examined,  and  the  validity  and  the  amount  thereof  be 
decided  upon  according  to  the  merits  of  the  Hcveral  cases,  and  the  suitable 
and  authentic  testimony  concerning  them  which  may  be  furnished  iii  sup- 
port thereof.  The  said  memorial  must  be  addressed  to  this  Board ;  it 
must  set  forth  minutely  and  particular  the  varioas  facts  and  circnmstauceB 
whence  the  right  to  prefer  such  claim  is  derived;  it  must  be  veritied  by 
the  affidavit  of  the  claimant. 

''And,  in  order  to  prevent  unnecessary  delay,  and  to  expedite  the  busi- 
ness of  this  Board,  it  is  further— 

''  Ordered,  That  all  the  proof  necessary  and  sufficient  to  support  the 
claims  aforesaid,  be  filed  with  the  Secretary  of  the  Board  at  the  time  of 
filing  the  respective  memorials  thereof,  or  on  or  before  the  first  Monday 
of  December  next,  to  which  day  this  Board  will  adjourn. 

"And  in  order  that  claimants  uia^  be  informed  of  what  is  now  consid- 
ered by  the  Commissioner  as  essential  to  be  averred  and  established,  be- 
fore any  such  memorial  can  be  received  by  this  Board,  it  is  further — 

^^  Orderedj  That  each  claimant  shall  declare,  in  his  said  memorial,  for, 
and  in  behalf  of,  whom  the  said  claim  is  preferred,  and  whether  the 
amount  thereof,  and  of  auj^  part  thereof,  if  allowed,  does  now,  and  at 
the  time  when  the  said  claim  arose,  did  belong  solely  and  absolutely  to 
the  said  claimant,  or  to  any  other,  aud  if  any  other,  what  person.  And 
in  cases  of  claims  preferred  for  the  benefit  of  any  other  than  claimant,  the 
memorial  to  be  exhibited  must  further  set  forth,  when,  why,  and  by 
what  means,  and  for  what  consideration,  such  other  has  become  entitled  to 
the  amount,  or  any  part  of  the  amount  of  said  claim. 

''The  memorial  required  to  be  exhibited  b^  all  claimants  must  also  set 
forth  and  certainly  declare  whether  the  claimant,  as  well  as  any  other 
for  whose  benefit  the  claim  is  preferred,  is  now,  and  at  the  time  when  the 
said  claim  arose,  was,  a  citizen  of  the  United  States  of  America;  where  he 
is  now,  and  at  the  time  when  the  said  claim  arose,  was  domiciliated,  and 
if  any,  what  change  of  domiciliation  has  since  taken  place. 

"The  said  memorial  must  also  set  forth  whether  the  claimant,  or  any 
other  who  may  have  been  at  any  time  entitled  to  the  amount  claimed,  or 
any  part  thereof,  hath  ever  received  any,  and  if  any,  what  sum  of  money, 
or  other  eq^uivalent  or  indemnification,  by  way  of  insurance  or  otherwise, 
for  loss  or  ii^ury  sustained,  satisfaction  for  which  is  therein  asked ;  and  if 
any  such  payment  or  indemnification  has  been  made,  to  set  forth  when  and 
from  whom  the  same  was  received.  And  that  time  may  be  allowed  to  cl  aim- 
ants  to  prepare  and  file  the  memorials  above  mentioned,  and  the  necessary 
proof,  it  is  further 

"  Orderedj  That  when  the  Board  shall  close  its  present  sebsion,  it  adjourn 
to  meet  again  on  the  first  Monday  of  December  next,  at  which  time  it  will 
proceed  to  decide  whether  the  memorials  filed  with  the  Secretary  are  in 
conformity  to  the  foregoing  Orders,  and  to  pass  upon  the  proof  and  validity 
of  such  ot  them  as  may  be  found  in  conformity  to  these  orders. 

^*  Ordered,  That  the  Secretary  of  this  Board  do  cause  three  hundred 
copies  of  the  above  orders  to  be  printed  for  the  use  of  the  claimants;  and 
also  that  the  publishers  of  the  Laws  of  the  United  States,  at  Washington  ; 
Portland,  in  Maine;  Portsmouth,  in  New  Hampshire;  Boston,  in  Mtissa- 
chusetts;  Trovideuce,  in  Khode  Island;  Hartford,  in  Connecticut;  New 
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York,  in  the  State  of  New  York;  Philadelphia,  in  Pennsylvania;  Balti- 
more, in  Maryland;  Richmond,  in  Virginia;  Raleigh,  in  North  Carolina; 
Savannah,  in  Georgia;  New  Orleans,  in  Loaisiana;  and  also  the  National 
Intelligencer,  in  Washington,  and  the  Commercial  Advertiser^  in  Salem,  Massa- 
chusetts, be  requested  to  pnblish  this  notice  three  times  a  week  for  six 
consecntive  weeks,  and  three  times  in  the  first  week  of  November  next.'' 

On  the  3d  of  August  an  order  was  made,  authorizing  the  secretary  to 
permit  claimants  or  their  agents  to  examine  and,  if  needful,  copy  any 
paper  in  his  possession ;  but  it  was  provided  that  no  paper  should  be 
taken  or  copied  out  of  the  office  of  the  commission. 

The  board  held  four  sessions.  The  first  session  lasteil 
Sessions  of  tho  Board,  from  July  30  to  August  3, 1836,  when  an  adjournment 
was  taken  till  the  first  Monday  in  December  in  order 
that  claimants  might  have  an  opportunity  to  file  memorials.  On  Decem- 
ber 6,  the  day  appointed,  the  board  met  again,  and  the  commissioner 
extended  the  time  for  filing,  amending,  and  verifying  memorials  till  Feb- 
ruary 1,  1837. 

.  ^     .      ^  _.  Early  in  January  1837  the  commissioner  addressed  to 

Eztdasion  of  Time. 

the  Secretary  of  State  the  following  letters : 

"Office  of  thk  Commissioner  Under 

"the  Convention  with  Spain, 

"  Washington^  January  4, 18S7, 
"Sir:  At  the  time  of  my  acceptance  of  the  office  of  commissioner  under 
the  convention  between  the  United  States  and  Spain,  I  was  induced  to  be- 
lieve that  its  duties  could  be  discharged  within  the  period  fixed  by  Con- 
gress; but  such  is  the  variety,  voluminousness,  and  intricacy  of  the  cases 
already  presented,  that  I  am  persuaded  it  is  beyond  both  my  physical 
and  mental  ability  to  bring  the  commission  to  a  satisfactory  close  within 
the  period  prescribed.  This  inability,  instead  of  being  diminished,  will 
probably  be  augmented  by  the  addition  of  more  and  larger  claims  npon 
the  fund;  inde^,  the  information  on  this  subject  now  in  my  possession 
reduces  my  apprehension  to  certainty.  It  may  have  been  and  doubtless 
was,  supposed  by  many  that  the  amount  of  the  fund  gave  sure  indication 
of  the  nature  and  number  of  the  claims ;  but  this  is  wide  of  the  fact,  since 
in  amount  they  already  far  exceed  the  fund,  and  in  number  and  complexity 
surpass  any  estimate  I  have  seen. 

*'In  conclusion,  so  positive  am  I  of  the  insuperable  impediments  to 
which  I  have  adverted,  that  you  will  do  me  a  favor  by  an  early  communi- 
cation to  the  President  of  my  earnest  wish  that  the  time  may  bo  extended 
by  Congress,  or  some  other  person  joined  with  me  in  the  commission. 
"  I  am,  sir,  with  great  respect, 

"Louis  D.  Henry." 
"To  the  Hon.  John  Forsyth, 

**  Secretary  of  State."  * 


"Office  of  the  Commissioner  Under 

"the  Convention  with  Spain, 

"  Washington,  January  6, 1837. 
"Sir:  Referring  to  the  communication  I  had  the  honor  of  addressing 
to  you  on  the  4th  instant,  it  may  be  proper  to  add,  for  the  information  of 
the  President,  that  of  fifby-five  memorials  already  presented  I  have  sus- 
pended twelve,  on  account  of  various  informalities  and  want  of  conform- 
ity to  the  orders  adopted  and  officially  published  on  the  30th  of  July  last; 
rejected  three,  as  evidently  possessing  no  claim  upon  the  fund ;  and  allowed 


1 H.  Ex.  Doc.  73, 24  Cong.  2  sess. 
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*  me  to  be  withdrawn  hj  the  memorialist.  Man  j  other  claimants  having 
fiolieited  an  extension  of  the  time  assigned  for  the  presentation  of  memo- 
rials, on  the  allegation  of  their  ntter  inability  otherwise  to  procure  from 
foreign  countries  indispensable  doonnients,  the  order  of  July  was,  at  their 
instance,  modified  by  the  extension  of  the  time  to  the  1st  of  February  next ; 
but  the  order  is  in  force  in  reference  to  all  others. 

''In  several  of  the  suspended  cases,  also,  the  claimants  can  not  procure 
the  requisite  documents  in  time  to  enable  me  to  pass  upon  them  equitably ; 
indeed y  there  is  not  a  single  instance  in  nvhich  the  claimant  has  signified 
his  willingness  to  have  his  case  set  down  for  hearing :  some  of  the  claim- 
ants require  time  to  procure  evidence  from  England,  France,  Spain,  South 
America,  and  the  West  Indies. 

*'The  amount  of  claims  presented  thus  far,  by  memorial,  exceeds  the 
fund,  and  the  amount  of  claims  of  which  notice  has  been  given,  and  part 
of  the  proofs  in  support  of  which  are  now  on  file  in  this  office,  reaches 
Heveral  millions  beyond  the  fund.  It  is  out  of  my  power  to  decide  upon 
the  validity  of  the  mass  of  these  claims,  until  not  only  the  memorials  shall 
have  been  filed,  but  all  the  proofs  before  ine. 

''The  reason  for  the  suspension  of  most  of  the  memorials  has  been  the 
insufficiency  of  the  accompanying  evidence  by  which  the  claims  were 
supported;  and  I  do  not  doubt  that,  on  reasonable  indulgence  being  given 
as  to  time,  the  necessary  proofs  will  be  furnished.  It  strikes  me  to  be 
premature  to  express  a  confident  opinion  as  to  what  range  the  claims  may 
take  nnder  the  convention;  certain  it  is.  that  much  of  the  embarrassment 
now  felt  by  me  on  this  i>oint  will  be  removed  should  the  President  recom- 
mend, and  Congress  adopt,  either  of  the  alternatives  proposed  in  my  note 
of  the  4th  Instant  to  the  department. 

'•  With  great  respect,  I  remain,  sir,  your  most  obedient  servant, 

"Louis  D.  Henry." 

'*Hon.  John  Forsyth, 

''Secretary  of  State.'' ^ 

These  letters  were  duly  communicated  to  Congress,  and  the  term  of  the 
commission,  which  was  at  first  limited  to  a  year  from  the  first  meeting  in 
Wushington,  was  extended  till  February  1,  1838.* 

February  8,  1837,  the  board  adjourned  till  May  22, 
Printtplas  of  Bedflioii.  when  it  reconvened  for  its  third  session.  This  ses- 
sion closed  July  12,  when  an  adjournment  was  taken 
to  November  23,  to  afibrd  claimants  further  time  for  filing  roemorialH  and 
proofs.  On  July  10,  two  days  before  this  adjournment,  the  commissioner 
published  the  following  principles  and  rules  on  which  all  accounts  were 
to  be  taken,  under  decisions  allowing  claims : 

''First.  As  to  vessels:  The  value  of  every  vessel  must  be  estimated  nt 
her  actual  cost  to  the  owner,  where  that  can  be  ascertained;  and  if  not 
ascertained,  her  value  at  the  commencement  of  the  voyage  will  be  deemed 
to  be  her  trne  value,  deducting  therefrom  a  reasonable  percentage  for 
subsequent  deterioration. 

"To  her  value  thus  allowed,  add  two-thirds  of  a  fair  freight,  where  the 
voyage  was  vot  completed, 

<<  In  cases  of  capture  and  release,  where  doubts  exist  as  to  the  probable 
grounds  of  capture,  nothing  is  to  be  allowed  for  the  detention  of  the  ves- 
sel  after  capture,  unless  the  delay  has  been  unreasonable,  and  then  only 
for  the  wages  of  the  crew — expenses  of  their  support— and  damages 
incurred  by  the  vessel  during  the  detention. 

"  Second.  As  to  careo :  In  cases  where  the  cargo  has  been  taken  at  sea,  the 
invoice  cost  will  be  deemed  to  be  its  true  value,  adding  thereto  the  usual 
and  ordinary  shipping  charges — the  customary  brokerage  on  the  purchase 


» H.  Ex.  Doc.  73, 24  Cong.  2  sess. 

2Act  of  June  7, 1837, 5  Stats,  at  L.  179. 
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of  the  goods — and  a  reasonable  or  fair  premium  of  insurance  for  the  par- 
ticular voyage,  said  premium  to  be  rated  with  that  usual  or  current  at 
the  time  of  the  shipment;  and  this  premium  is  to  be  allowed  whether  the 
owner  was  his  own  insurer  or  not. 

'*  Where  the  property  was  seized  on  shore  at  the  place  of  destination,  and 
the  market  price  there,  at  the  time  of  seizare,  can  be  satisfactorily  ascer- 
tained, that  price  shall  be  the  criterion  of  value.  If  from  any  cause  such 
market  price  cannot  be  ascertained,  recourse  must  be  had  to  the  actual 
cost  and  charges  as  in  other  cases. 

''Third.  Charges  and  expenses,  in  defending  the  property,  whether  ves- 
sel or  cargo,  will  be  allowed  where  they  have  been  actually  paid,  in  all 
cases  where  there  has  been  a  reasonable  eftbrt  to  defend  or  reclaim  the 
subject. 

"Fonrth.  Where  the  property  was  recaptured,  and  restored  on  pay- 
ment of  salvage,  the  amount  so  paid,  with  incidental  expenses,  is  to  be 
allowed.  In  oases  of  Ransom,  the  actual  sum  paid  is  to  be  allowed,  and 
where  the  property  has  been  sold  after  capture,  and  a  proportion  of  its 
proceeds  given  up  as  the  price  of  a  partial  restitution,  the  sum  so  given 
U2>  is  to  be  deducted  from  the  indemnity  to  be  allowed. 

''Fifth.  As  to  freight:  A  fair  premium  of  insurance  is  to  be  allowed  on 
freight,  as  on  other  insurable  interests. 

"Sixth.  In  the  distribution  of  the  amount  awarded,  reference  is  to  be 
had  only  to  the  claimant's  actual  loss.  Nothing  is  to  be  allowed  for  profits 
or  anticipated  gains.  Whatever  he  has  received  under  contracts  of  insur- 
ance, is  to  be  deducted  from  the  award  in  his  favor ;  but  where  insurers 
are  claimants,  their  claims  are  generally  to  be  allowed  for  the  sums  €Lctually 
paid,  except  in  cases  of  loss  especially  adjusted  between  the  parties,  and 
then  the  intention  of  the  parties  at  the  time  of  settling  their  contracts  is 
to  be  carried  into  efieot." 

November  23  the  board  met  for  its  fourth  session, 
Final  Report.  which  continued  till  January  31,  1838,  when  the  term 
of  its  existence  being  about  to  expire,  the  board,  hav- 
ing disposed  of  the  business  before  it,  directed  the  secretary  to  transmit 
all  books,  papers,  and  documents  relating  to  the  commission  to  the  Depart- 
ment of  State,  and  then  adjourned.  The  commissioner  made  the  following 
report : 

"The  undersigned  commissioner,  a  citizen  of  the  United  States,  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  under  the  act  of  Congress  approved  the  7th  of  June  1836,  entitled 
'An  act  to  carry  into  effect  a  Convention  between  the  United  States  and 
Spain,  concluded  at  Madrid,  on  the  17th  day  of  February,  A.  D.  1834,'  has 
the  honor  to  submit  to  the  Secretary  of  State  the  following  Report. 

"The  board  was  duly  organized  pursuant  to  the  said  act,  on  the  30th  of 
July  1836.  The  journal,  or  record,  of  its  proceedings,  which  accompanies 
this  report,  will  show  fully  the  manner  in  which  it  was  organised,  and 
the  various  orders,  rules,  and  regulations,  which  it  adopted  from  time  to 
time,  for  the  just  and  orderly  government  of  its  proceedings,  to  which 
the  commissioner  begs  leave  to  refer. 

"The  action  of  the  undersigned  upon  the  cases  submitted  to  his  con- 
sideration, comprehended  three  stages.  The  first  stage  was  the  exami- 
nation of  memorials;  the  second,  the  examination  of  the  proofs  filed  to 
substantiate  the  allegations  of  the  memprials;  and  the  third,  and  last,  was 
the  adjustment  of  the  awards  in  the  allowed  cases.  In  this  order  he 
therefore  begs  leave  to  present  a  general  outline  of  the  principles  which 
regulated  his  determinations. 

"  In  the  examination  of  memorials,  the  facts  stated  therein,  and  verified 
by  the  affidavit  of  the  claimant,  were  assumed  by  him  to  be  true.  If  the 
case  presented  by  the  memorial  was  embraced  by  the  renunciations  of 
the  third  article  of  the  convention  of  the  17th  February  1834,  unless  a 
strong  doubt  existed,  the  memorial  was  received ;  otherwise,  it  wiis rejected. 

''This  course  involved  the  necessity  of  settling  the  proper  coustructioi| 
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of  that  article,  as  to  what  claims  were  to  be  considered  as  comprehended 
within  its  renanciations. 

**  By  the  third  article,  Spain  and  the  United  States  reciprocally  renonnce 
all  elaiwu  which  either  may  have  upon  the  other,  of  whatever  class,  denam- 
iuaiiom  or  ort<^ii,  they  may  be,  from  the  22d  Febrnary  1819  until  the  time 
of  signing  the  convention.  No  enumeration  of  these  claims  is  afforded 
by  the  treaty.  Language  thus  broad  and  comprehensive  admitted  of  the 
greatest  latitude  of  interpretation,  and  admonished  the  undersigned  of 
the  high  respousibility  involved  in  affixing  to  it  a  legitimate  construction. 

"This  question  occasioned  to  him  the  most  serious  embarrassment,  as 
upon  its  right  determination  must  depend  the  fact  whether  the  fund 
obtained  under  the  convention  from  Spain  should  prove  available  or  delu- 
sive as  an  indemnity  to  rightful  claimants,  or  be  frittered  away  amoug 
the  mass  of  illegitimate  pretenders. 

''That  a  general  error  existed  in  the  public  mind  as  to  the  right  con- 
struction of  the  third  article  was  evident  to  the  undersigned,  from  the  very 
miscellaneous  character  of  the  claims  preferred  for  his  couHideration — pre- 
senting every  imaginable  shade  of  grievance  and  in^jury,  whether  springing 
from  contracts,  spoliations,  or  the  enforcement  of  Spanish  municipal  laws. 
This  error  no  doubt  had  its  foundation  in  the  latitude  of  phraseology  em- 
ployed in  the  third  article,  undefined  by  any  specification  of  the  renuncia- 
tions it  was  meant  to  embrace. 

''The  undersigned  is  aware  that  he  must  have  disappointed  the  hopes 
of  many  confident  claimants,  in  determining,  as  he  did,  to  place  a  restrict 
ive  interpretation  upon  this  article.  On  tbis,  however,  as  upon  all  other 
questions  of  doubt,  involving  principles  of  decision,  the  undersigned  took 
as  guides  to  a  right  judgment  the  laws  of  nations,  the  stipulations  of 
treatif«  between  the  United  States  and  Spain,  and  the  correspondence 
between  the  two  governments,  which  led  to  the  conclusion  of  t)te  conven- 
tion, as  far  as  they  were  applicable  to  the  cases  before  him,  and  never 
permitted  himself  to  range  in  the  wide  field  of  unrestricted  opinion.  This 
coarse  was  dictated  not  only  by  a  just  distrust  of  his  own  judgment,  but 
by  the  more  important  consideration,  that  he  was  unaided  by  the  argu- 
ments of  counsel,  or  by  the  cooperation  of  an  assistant  commissioner,  and 
that  there  was  no  appeal  from  his  decisions. 

"The  construction  adopted  by  the  undersigned  restricted  the  broad 
langoaf^e  of  the  third  article  to  the  recognition  of  such  cases  only,  as  would 
have  formed  valid  reclamations  against  Spain,  on  the  part  either  of  the 
United  States  or  her  citizens,  had  the  convention  of  17th  February  1834 
never  been  concluded. 

"  To  establish,  therefore,  the  validity  of  a  claim,  it  was  necessary  to 
show  that  the  aggrieved  party  was  a  citizen  of  the  United  States,  and 
entitled  to  the  protection  of  his  government,  at  the  time  of  the  wrong 
complained  of:  that  the  claim  had  never  become  the  property  of  a  for- 
eigner, by  which  its  national  character  was  considered  as  forever  for- 
feited ;  that  the  wrong  complained  of  was  a  clear  violation  of  the  laws 
of  nations  or  of  treaty  stipulatious  between  the  United  States  and  S^ain ; 
that  it  was  authorized  by  Spain,  or  directly  sanctioned  by  her  authorities, 
civil,  military,  or  judicial;  that  the  injurv  was  not  the  loss  of  expected 
gainSf  and  that  the  claim'remained  in  full  force  against  Spain  at  the  date 
of  the.convention  of  the  17th  of  February  1834. 

"  Under  this  construction  a  class  of  claims  was  admitted  which  deserves 
a  particular  notice,  not  only  on  account  of  the  principles  involved,  but  on 
account  of  the  magnitude  of  the  claims  themselves. 

"These  were  claims  which  had  their  origin  before  the  22d  February 
1819,  the  date  of  the  Florida  treaty,  and  were  included  within  some  of 
the  renunciations  of  the  ninth  article  of  the  said  treaty— where  it  appeared 
the  claimants  had  preferred  their  claims  before  the  board  organized  under 
the  said  treaty;  that  they  were  in  want  of  documents,  which  were  in 
the  possession  of  Spain,  indispensable  to  establish  their  claims  before  said 
l)oard;  had  made  proper  application,  in  the  mode  designated  by  the  said 
treaty,  to  obtain  said  documents,  but  had  failed  to  obtain  them  owing 
to  the  omission  of  Spain  to  furniHh  them  within  the  time  prescribed  for 
^be  action  of  the  board^  in  violation  of  the  obligations  imposed  upon 
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hor  by  the  eloveDth  article  of  the  Florida  treaty,  whereby  the  claims 
were  disallowed  b^  the  commissioners  acting  under  that  treaty. 

'*  The  renunciations  of  the  convention  of  the  17th  February  1834,  it  is 
true,  are  limited  to  cases  since  the  22d  February  1819,  and  the  claims  in 
question  were  renounced  by  the  United  States,  by  the  ninth  article  of  the 
Florida  treaty,  hut  as  Spain  obligated  herself  to  the  United  States,  by  the 
eleventh  article  of  that  treaty,  to  furnish  the  documents  and  elucidations, 
when  properly  demanded,  which  should  bo  necessary  for  the  adjustment 
of  these  claims  by  the  Florida  board,  the  failure  on  her  part  to  furnish 
them,  whereby  the  claims  were  rejected,  was  considered  as  constituting  a 
valid  reclamation  against  her  on  the  part  of  the  United  States,  as  trustee 
for  and  in  hehalf  of  these  vei'y  claimants.  The  fund  obtained  under  the  con- 
vention of  February  1834  was  given  by  Spain  in  part  to  remunerate  the 
losses  occasioned  by  her  breach  of  the  eleventh  article  of  that  treaty. 
These  claimants  were  the  aggrieved  parties,  and,  to  the  extent  of  their 
losses,  the  equitable  owners  of  said  fund.  The  right  of  reclamation  for 
this  breach  accrued  to  the  United  States  since  the  22d  of  February  1819, 
und  enured  to  the  benefit  of  these  claimants  as  rightful.participants  of  the 
fand:  so  that  by  adopting  the  construction  referred  to,  the  language  of 
the  tiiird  article  of  the- convention,  which  confined  its  renunciations  to  a 
designated  period  of  time,  was  reconciled  with  the  justice  and  equity  of 
the  claims  themselves.  This  opinion,  moreover,  was  fortified  by  the  cor- 
respondence between  the  two  governments,  which  induced  this  conven- 
tion, by  which  it  will  appear  that  the  United  States  preferred  this  class 
of  claims  to  Sx)aiir  for  indemnification,  and  enforced  her  demands  with 
a  confidence  of  manner  which  attested  the  sincerity  of  her  motives  and 
the  justice  of  the  claim. 

**  While,  however,  this  class  of  claims  was  recognized  as  embraced  by  the 
third  article  of  the  convention,  it  was  held  that,  to  entitle  them  to  be 
allowed,  they  must  possess  the  following  qualifications,  viz. :  That  the 
claimant  had  submitted  his  claim,  in  the  proper  manner,  to  the  Florida 
board;  that  it  was  disallowed  for  the  want  of  documents  and  elucida- 
tions which  were  in  the  possession  of  Spain,  and  which  were  indispensa- 
bly necessary  to  establish  its  validity;  that  a  specific  application  had 
been  made  to  obtain  them,  through  the  channel  designated  by  the  Florida 
treaty;  and  that  our  government  had  made  a  demand  upon  Spain  for 
them,  within  a  reasonable  time  before  the  expiration  of  the  time  limited 
for  the  sitting  of  the  Florida  board;  and  finally,  that  it  was  not  only 
embraced  by  some  of  the  renunciations  of  the  ninth  article  of  the  Florida 
treaty,  but  that  it  was  a  good  and  valid  claim  under  that  treaty,  and  as 
such  ought  to  have  been  allowed  by  the  tribunal  which  adjudicated  claims 
under  the  treaty,  had  the  required  documents  lieen  furnished. 

''But  few,  however,  of  this  class  of  claims  were  presented  to  the  under- 
signed for  consideration,  and  not  more  than  one  or  two  possessed  the 
requisite  qualifications  to  entitle  them  to  a  favorable  reception. 

''  The  next  stage  in  the  progress  of  the  commission  was  the  examination 
of  memorials  on  their  proofs.  Each  claimant  was  required  to  produce  the 
highest  evidence,  which  the  nature  of  his  claim  admitted,  to  establish 
the  allegations  of  his  memorial.  Where  such  evidence  could  not  be  pro- 
duced from  loss  or  accident,  and  from  no  fault  imputable  to  the  claimant, 
or,  where  any  reasonable  efibrt  had  been  made  to  procure  it,  without 
avail,  secondary  evidence  was  admitted  with  very  great  caution. 

**ln  every  case  resting  upon  the  condemnation  of  Spanish  tribunals, 
the  decree  of  condemnation  properly  authenticated  was  considered  as 
indispensable  evidence,  unless  where  it  indubitably  appeared  that  timely 
and  vigorous  efi'orts  had  been  made  to  procure  it,  but  without  success. 

''Although  the  undersigned  recognized  the  principle  of  public  law  as 
well  established,  that  the  captor's  nation  is  not  to  be  held  responsible  but 
for  the  decisions  of  its  highest  tribunals,  appointed  to  investigate  ques- 
tions of  prize  of  war,  yet  when  it  appeared  to  be  the  uniform  course 
of  the  Spanish  tribunals  of  every  grade,  during  the  period  of  time  in 
which  the  canes  arose  that  came  under  his  consideration,  to  condemn  the 
property  of  our  citizens  na  prize  of  war,  upon  the  nioHt  groundless  and  friv- 
olous pretenses,  in  contravention  of  well-established  principles  of  inter- 
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'national  law  and  treaty  stipulatioDS  applioable  to  the  cases,  and  in  ntter 
disregard  of  those  forms  of  procedure,  adopted  by  the  aoiversal  usage  of 
civilized  nations,  to  secure  a  fair  hearing  to  claimants,  and  to  IoimI  an 
appeal  with  costs  too  oppressive  to  be  borne,  he  did  not  require  the  claim- 
ant to  show  that  he  had  prosecuted  an  appeal  from  the  inferior  to  the 
supreme  tribunals  of  Spain,  as  indispensable  to  the  validity  of  his  claim. 
Cases  did  sometimes  occur,  although  rarely,  where  the  proceedings  of  the 
Spanish  conrts  were  marked  by  a  just  regard  to  the  claims  of  humanity 
and  public  law.  These  exceptions  established  the  propriety,  inculcated  by 
the  principles  of  international  law,  of  confiding  m  the  oecisions  of  the 
legitimate  prize  tribunals  of  Spain,  where  nothing  appeared  to  impugn 
them  for  palpable  errors  of  law  or  fact.  But,  where  it  appeared  that 
there  had  been  "a  refusal  of  justice— palpable  and  manifest  injustice,  and 
a  gross  violation  of  forms,''  in  cases  involving  little  doubt,  those  decisions 
were  regarded  only  as  colorable,  and  the  case  was  thrown  open  for  a  full 
investigation  upon  its  merits. 

''The  proofs  tiled  with  memorials  under  the  same  spoliations,  were  al- 
ways collated  with  each  other,  as  well  as  with  any  evidence  that  was  fur- 
nished from  the  Department  of  State;  and  cases  of  different  spoliations 
which  had  their  origin  about  the  same  period  of  time,  and  under  similar 
circumstances,  were  often  compared  with  each  other,  with  the  view  of 
testing  the  justice  of  the  complaint,  and  guarding  against  imposition  or 
mistake. 

'' Notwithstanding  all  this  precaution,  the  undersigned  cannot  flatter 
himself  but  that  his  unaided  research  has  been  fraught  with  a  multiplicity 
of  error.  His  aim  has  been  to  do  justice  and  equity  where  he  was  not  too 
strongly  overruled  by  the  law  of  the  case. 

''The  undersigned  next  proceeded  to  ascertain  the  amounts  due  to  the 
respective  claimants,  whose  claims  he  had  allowed  as  valid.  In  adjusting 
the  amount  to  be  awarded  to  each,  he  adopted  as  a  controlling  principle, 
that  the  fund  obtained  by  the  convention  with  Spain  was  intended  only 
as  an  indemnification  for  actual  losses  sustained,  and  not  as  recompense  for 
the  loss  of  expected  profits  or  gains.  The  rules  and  principles  established 
for  making  up  the  awards  will  be  found  recorded  fully  ana  at  large  in  the 
ioumal  of  his  proceedings,  under  date  of  the  10th  of  July  1837,  to  which 
he  here  begs  leave  to  reter.  They  were  those  which  had  been  generally 
adopted  by  other  successive  boards  of  a  like  nature,  had  been  reported 
to  the  government  from  time  to  time,  and  were  supposed  to  be  sanctioned 
by  its  acquiescence,  as  no  instance  was  known  to  him  in  which  they  had 
been  repudiated.  That  his  own  j  udgment  did  not  concur  in  all  these  prin- 
ciples he  is  free  to  avow,  but  being  avouched  by  the  high  authority  of 
so  many  distinguished  jurists,  with  the  implied  approbation  of  the  gov- 
ernment, they  acquired  the  force  of  precedents  whioti  he  did  not  feel  him- 
self at  liberty  to  disregard. 

"A  brief  summary  of  them  will  only  here  be  presented. 

"As  to  vessels,  their  actual  cost  to  the  owners  was  allowed,  when  it 
could  be  ascertained;  and  where  it  could  not,  their  value  at  the  commence- 
ment of  the  voyage,  deducting  a  reasonable  percentage  for  subsequent 
deterioration.  The  tables  of  Alexander  Stewart,  Junior,  of  Philadelphia, 
compiled  at  the  instance  of  the  French  commission,  were  generally  used 
to  ascertain  this  deterioration. 

"To  the  value  of  the  vessel  was  added  two- thirds  of  a  fair  freight, 
where  the  voyage  was  not  completed,  with  insurance  to  cover. 

"  In  cases  of  improper  and  unreasonable  detention,  allowance  was  only 
made  for  the  wages  of  the  crew,  expenses  for  their  support,  and  damages 
incurred  by  the  vessel  during  such  detention. 

"As  to  the  cargo,  the  invoice  value  was  taken  to  be  the  true  value  in  all 
cases,  save  where  it  was  seized  on  shore,  at  the  place  of  destination,  to  which 
was  added  the  usual  shipping  charges,  the  customary  brokerage  on  the 
purchase  of  the  goods,  and  a  reasonable  or  fair  premium  of  insurance  to 
cover,  on  the  particular  voyage.  When  seized  on  shore,  at  the  place  of 
destination,  and  the  market  price  could  be  satisfactorily  ascertained,  that 
was  allowed,  as  the  true  criterion  of  value ;  if  it  could  not  be  ascertained, 
recourse  was  had  to  the  actual  cost  and  charges. 
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'' Charges  and  expenses  In  defending  the  property,  T^here  reasonable 
evidence  was  afforded  of  actual  payment,  were  also  allowed.  In  the  dis- 
tribution of  the  amounts  awarded  under  each  spoliation,  the  sum  which 
any  claimant  had  received  under  contracts  of  insurance  was  deducted 
from  the  gross  amount  awarded  him,  and  where  insurers  were  claim- 
ants they  were  generally  allowed  what  they  had  actually  paid,  except 
in  cases  of  loss  especially  adjusted  between  the  parties,  and  then  the 
intention  of  the  parties  at  the  time  of  settling  the  adjustment  was  carried 
into  effect. 

*^  Havins  thus  stated  the  general  principles  by  which  the  undersigned 
was  ^ided  in  deciding  upon  the  validity  and  amount  of  claims  presented 
for  his  consideration  and  the  distribution  of  the  awards,  he  herewith  sub- 
joins a  descriptive  list  of  the  several  books  prepared  under  his  direction, 
in  which  his  proceedings  have  been  recorded,  and  which  accompany  this 
report. 

''A.  Journal  of  the  proceedings  of  the  board. 

"  B.  A  list  of  all  the  memorials  presented,  numbered  from  1  to  102,  and 
a  list  of  awards. 

''  C.  A  list  of  the  several  awards  made  by  the  undersigned,  arranged 
under  the  heads  of  the  vessels,  which  were  the  subjects  of  spoliations,  or 
from  which  the  property  had  been  seized,  or  in  which  it  had  been  trans- 
ported. 

''D.  A  book  of  'Orders'  published  for  the  information  of  claimants. 

''  From  these  it  will  appear  that  the  number  of  memorials  was  one  hun- 
dred and  two :  that  the  number  of  awards  [was  68,  there  being  34  rejec- 
tions] ;  and  that  the  amount  awarded  to  claimants  nuder  the  rules  and 
Erinciples  adopted  by  the  commissioner  for  adjusting  awards  is  four 
undred  and  sixty-six  thousand  eight  hundred  and  nine  and  -ffij  Dollars, 
t-o  which  was  added  by  order  of  the  commissioner  (see  order  of  31st  Jan- 
uary 1838)  twenty- eight  and  a-half  percentum,  making  the  total  amount 
awarded  to  claimants,  five  hundred  and  ninety-nine  thousand  eight  hun- 
dred and  fifty  ^^  Dollars. 

"Approved. 

"  LouiB  D.  Hknky. 

"Attest: 

"  John  J.  Mumford,  Secretary," 

Of  the  34  claims  that  were  rejected,  5  were  disallowed 
lUjeotad  Claims.  for  invalidity,  15  for  want  of  proof,  2  for  defective 
averments,  3  for  defective  averments  and  want  of  proof, 
3  for  defective  averments  and  invalidity,  aud  1  for  want  of  proof  of  citi- 
zenship and  for  defective  averments,  while  3  were  withdrawn.  One  was 
rejected  for  special  reasons,  as  follows : 
' '  No.  102.  Ysabel  Leonard  and  John  B.  Leonard,  Executors  of  John  Leonard. 

"This  memorial  was  filed  on  Saturday  27th  January  1838,  at  i  past  3 
o'clock  P.  M.,  being  only  four  working  days  before  the  expiration  of  the 
Commission.  The  Memorial  was  considered  and  received  because,  although 
it  was  filed  at  so  late  a  day,  the  claimants  showed  good  and  suj^Mient  rea- 
Hons  why  it  was  out  of  their  power  to  file  it  at  an  earlier  day.  The  g^und 
upon  which  the  claimants  rested  their  right  to  a  reclamation  against. 
Spain  was  the  entire  ruin  or  breaking  up  of  John  Leonard's  vast  com- 
mercial establishment  in  Spain,  by  the  seizure  or  sequestration  of  his 
property,  under  a  Royal  Order  of  the  King  (which  commissioned  a  special 
court  or  Judge  to  entertain  an  action  iu  behalf  of  one  Thomdike,  against 
the  Testator  Leonard,  for  damages  which  he  (Thomdike)  alleged  he  had 
suffered  at  the  hands  of  Leonard,  by  reason  of  false  and  groundless  prose- 
cutions instigated  against  him  by  Leonard),  in  contravention  of  the  7th 
article  of  the  Treaty  of  1795. 

"The  proofs  in  this  case  were  voluminous  but  yet  imperfect,  owing  no 
doubt  to  the  confusion  into  which  Mr.  L.'s  papers  were  thrown  by  his 
death.  This  circumstauce,  together  wirh  the  want  of  time  at  the  closing 
hours  of  the  Commission  duly  to  consider  the  various  and  intricate  ques- 
tions connected  lYith  the  investigation  of  the  claim,  have  prevented  the 
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Commissioner  from  forming  as  confident  an  opinion  as  was  desirable,  upon 
the  merits  of  the  case.  He  had  only  time  to  record  this  brief  memorandum 
of  the  reasons  for  disallowing  the  claim.  The  principal  questions  to  be 
determined  were,  whether  it  were  competent  for  the  King  of  Spain  to 
appoint  a  special  tribunal  to  adjudicate  a  controversy  between  two  citi- 
7en8  of  the  United  States,  notwithstanding  the  7th  and  20th  ai-ticles  of 
the  Treaty  of  1795.  Next,  if  it  appeared  that  the  King  had  done  so,  at 
the  instance  of  the  Minister  of  the  United  States,  then  resident  near  his 
Court,  whether  the  United  States  were  not  estopped  from  settinff  up  any 
plea  against  the  Jurisdiction  of  the  court,  and  of  course  from  making  any 
reclamation  against  Spain  on  that  account.  And  lastly,  whether  the  pro- 
ceedings of  this  court  had  been  duly  conducted  under  the  authority  of 
law  and  according  to  its  duo  coarse,  in  the  same  way  that  justice  would 
haTe  been  dispensed  between  citizens  of  Spain. 

'*  Being  of  opinion  from  the  evidence  submitted  to  him  that  this  court 
had  been  appointed  at  the  special  request  of  the  Minister  of  the  United 
States,  and  therefore  that  our  Government  could  not  impugn  its  legality, 
the  Commissioner  could  not,  for  this  reason,  consider  that  this  claim 
would  have  been  valid  against  Spain.  If,  however,  the  Spanish  tribunal 
were  duly  constituted,  and  Mr.  Leonard  aggrieved  by  its  proceedings, 
yet,  as  his  representatives  have  not  furnished  an  exemplification  of  its 
whole  proceeaings  and  decrees,  in  the  suit  between  Thomdike  and  I^on- 
ard,  to  enable  the  Commissioner  to  pronounce  upon  their  regularity  and 
legality,  the  Claim  must  be  considered  as  invalid  under  the  convention  of 
17th  February  1834.    The  claim  is  therefore  disallowed. 

"  Jany.  SI,  1838.'' 

While  the  bill  to  carry  the  convention  into  eifect 


Payneiits  on  tha 
Awarda. 


was  pending  before  the  House  of  Representatives,  Mr. 

Cushing  said  'Hhat  he  desired  to  avail  himself  of  this 
occasion  to  express  his  strong  sense  of  the  justice  and  honor  exhibited  by 
the  Government  of  Spain  in  the  treaty  of  which  this  bill  was  the  con- 
summation. In  the  midst  of  national  calamities,  which  she  met  with  her 
characteristic  fortitude,  with  a  deadly  civil  war  raging  in  her  bosom,  and 
weighed  down  with  financial  embarrassments,  Spain  has  acknowledged 
and  satisfied  the  claims  of  our  citizens,  in  a  spirit  of  manly  promptitude 
and  frankness,  in  striking  contrast  with  the  conduct  of  some  other  Euro- 
pean powers  in  similar  matters.^'  '*The  long  continuance  of  the  internal 
condition  described  by  Mr.  Cushing  caused  a  suspension  of  payments  due 
under  this  treaty.  In  his  message  to  Congress  of  December  7,  1841,  Pren- 
ident  Tyler  said:  'The  failure  on  the  part  of  Spain  to  pay  with  punctual- 
ity the  interest  due  under  the  convention  of  1834,  for  the  Hettlemont  of 
claims  between  the  two  countries,  had  made  it  the  duty  of  the  Executive 
to  call  the  particular  attention  of  that  government  to  the  subject.  A 
disposition  has  been  manifested  by  it,  which  is  believed  to  be  entirely  sin- 
cere, to  fulfil  its  obligations  in  this  respect  so  soon  as  its  internal  condi- 
tion and  the  state  of  its  finances  will  permit.' 

**  'Mr.  Buchanan,  when  Secretary  of  State,  agreed  to  receive  an  annual 
payment  of  $30,000  at  Havana  in  full  of  the  interest  on  the  principal  pro- 
vided for  by  the  convention,  less  fifteen  hundred  dollars  for  what  was 
called  prompt  payment.  •  »  ♦  ^Vheu  the  payment  of  1862  was  about 
to  be  made,  the  question  arose  whether  it  should  be  demanded  in  coin  or 
whether  we  were  l>ound  by  the  act  of  Congress  of  the  25th  of  February 
1862  to  accept  the  same  in  the  currency  of  the  United  States.  The  latter 
alternative  was  reluctantly  acceded  to.'"^ 


'Davis's  Notes:  Treaties  and  Conventions  between  the  United  States 
and  other  Powers,  1776-1887,  p.  1361, 
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CHAPTER  F. 

THE  DANISH  INDEMNITY:   CONVENTION  OF  MARCH  28,  1830. 

Though  diplomatic  relatione  between  the  United 
lUierratioB  of  CUuma,  States  and  Denmark  were  early  established,  the  first 
treaty  entered  into  between  the  two  countries  was 
that  of  friendship,  commerce,  and  navigation,  which  was  concluded  at 
Washington  on  the  26th  of  April  1826.  On  the  day  preceding  its  signa- 
ture Mr.  Clay,  who  was  then  Secretary  of  State,  addressed  to  Mr.  Pederseu, 
the  minister  resident  of  Denmark  at  Washington,  with  whom  the  nego- 
tiations had  been  conducted,  a  note  in  which  he  stated  that  "  it  would 
havo  been  satisfactory  to  the  Government  of  the  United  States  if  Mr. 
Pederseu  had  been  charged  with  instructions,  in  the  negotiation  which 
has  just  terminated,  to  treat  of  the  indemnities  to  citizens  of  the  United 
States  in  consequence  of  the  seizure,  detention,  and  condemnation  of 
their  property  in  the  ports  of  His  Danish  Majesty.  But,''  continued  Mr. 
Clay,  <'  as  he  has  no  instnictions  to  that  effect,  the  undersigned  is  directed, 
at  and  before  proceeding  to  the  signature  of  the  treaty  of  friendship,  com- 
merce, and  navigation  on  which  they  have  agreed,  explicitly  to  declare 
that  the  omission  to  provide  for  those  indemnities  is  not  hereafter  to  l>e 
interpreted  as  a  waiver  or  abandonment  of  them  by  the  Government  of  the 
United  States,  which,  on  the  contrary,  is  firmly  resolved  to  persevere  in 
the  pursuit  of  them  until  they  shall  be  finally  arranged  upon  principles  of 
equity  and  justice.  And  to  guard  against  any  misconception  of  the  fact 
of  the  silence  of  the  treaty  in  the  above  particular,  or  of  the  views  of  the 
American  Government,  the  undersigned  requests  that  Mr.  Pederseu  will 
transmit  this  official  declaration  to  the  Government  of  Denmark."  Mr. 
Pederseu  acknowledged  the  receipt  of  this  note  and  promised  to  transmit 
it  to  his  government.^ 

The  claims  to  which  this  correspondence  related  had 
Origin  of  tlio  CUims.  their  origin  in  the  Napoleonic  wars.  On  the  14th  of 
September  1807  Denmark,  suddenly  forced  by  Great 
Britain  from  the  position  of  neutrality  from  which  Napoleon  had  already 
prepared  to  drive  her,  issued  instructions  to  her  privateers  to  bring  in 
for  abjudication  not  only  all  British  vessels  but  all  vessels  which  there 
was  ground  to  suspect  of  not  being  neutral.^  In  the  latter  part  of  1809 
American  merchants,  who  sidce  the  expiration  of  the  embargo  laws  had 
eagerly  returned  to  the  pursuit  of  foreign  commerce,  began  to  complain 
of  the  seizure  of  their  vessels  and  cargoes  by  the  Danish  privateers.  As 
early  as  July  19,  1809,  a  memorial  was  sent  from  Christiansand  to  the 
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President  of  the  United  States  by  the  masters  and  supercargoes  of  Ameri- 
<*.an  vessels  whose  voyages  had  thns  been  interrupted.^  In  the  following 
October  resolutions  on  the  subject  were  adopted  by  the  merchants  of 
Philadelphia.  Between  April  and  October  1809  many  American  vessels — 
reports  at  the  time  said  upward  of  fifty — were  seized  and  carried  into 
Danish  ports,  the  most  of  them  into  Copenhagen  and  Christiansand,  but 
some  into  Aulburg  and  Fladstraud.  Out  of  a  list  of  fifty,  twenty-one 
were  condemned,  but  in  some  of  the  cases  of  acquittal,  as  well  as  in  some 
of  the  cases  of  condemnation,  appeals  were  taken.^ 

March  28, 1810,  revised  instructions  to  Danish  priva- 

nva    ™f  ,g-^    ""  teers  were  issued,  by  one  clause  of  which  all  vessels 

were  declared  to  be  good  prize  **  which  have  made  use 

of  British  convoy  either  in  the  Atlantic  or  the  Baltic.'^'    Under  this 

clauHe  eighteen  American  vessels  were  seized  in  1810,  and  many  more  were 

captured  in  the  same  year  by  the  Danish  privateers  on  other  grounds. 

The  first  remonstrance  on  the  part  of  the  United 
RemonctraaoaA.  States  against  the  Danish  seizures  was  made  by  John 
Quincy  Adams,  who  in  September  1807,  while  on  his 
way  to  Russia  as  minister  of  the  United  States,  stopped  at  Christiansand 
and  there  received  information  of  the  extensive  attacks  to  which  American 
commerce  had  already  been  subjected.  Though  he  was  not  accredited  to 
the  Danish  courts  he  made  such  representations  as  were  admissible  on  the 
subject  of  the  seizures,  and  then  went  on  to  Russia.  More  than  a  year  and 
a  half  elapsed  before  the  United  States  were  represented  at  the  Danish 
court  by  a  minister. 

In  May  1811  Mr.  George  W.  Erving  arrived  in  Copen- 
iCiasion  of  Mr.  Exvinf .  hagen  as  special  minister  of  the  United  States.  His 
first  act  after  his  arrival  was  to  request  that  all  pro- 
ceedings in  the  American  prize  cases  might  be  suspended  till,  having  been 
presented  to  the  King,  he  should  be  able  to  enter  into  regular  communi- 
cation on  the  subject  with  Mr.  De  Rosenkrantz,  the  minister  for  foreign 
affairs;  and  on  the  6th  of  June  he  transmitted  to  Mr.  De  Rosenkrantz  two 
lints  of  vessels,  one  of  which  embraced  twelve  vessels,  taken  in  company 
with  a  fieet  under  the  convoy  of  a  British  gun  brig  and  sent  into  Chris- 
tiansand  by  five  Danish  men-of-war  in  July  1810.  The  other  list  embraced 
sixteen  vessels  against  which  suitH  were  then  pending  in  the  high  court  of 
admiralty  at  Copenhagen,  and  in  two  of  these  cases  the  sole  ground  of  com- 
plaint related  to  certificates  of  origin  given  by  French  consuls  in  the  United 
States.  It  had  been  the  practice  of  these  consuls  to  grant  certificates  of 
origin  to  American  vessels  bound  to  ports  in  France  or  in  neutral  or  allied 
countries.  In  1809  the  French  Government  directed  them  to  discontinue 
granting  such  certificates  except  to  vessels  bound  to  France.  This  order 
was  not  received  in  the  United  States  till  November  13, 1809,  and  it  was  in 
the  interval  between  its  issuance  in  France  and  its  reception  in  the  United 
States  that  the  two  certificates  in  question  were  granted.  The  King,  on 
being  informed  of  the  facts,  directed  that  certificates  of  origin  issued  by 
the  French  consuls  b(>fore  receiving  the  order  to  cease  granting  them 
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Bhoald  not  be  permitted  to  work  any  injury  to  tlie  yessels.  In  otiier  re- 
spects also  His  Miyesty  manifested  the  rectitude  of  his  intentions,  and 
seizures  of  American  vessels  by  the  Danish  privateers  were,  after  Mr. 
firving's  arrival  at  Copenhagen,  for  the  most  part  discoD tinned. 

In  a  dispatch  to  Mr.  Monroe  of  June  23, 1811,  Mr.  Erving  stated  that 
the  evils  which  American  commerce  had  suffered  in  Denmark,  though  very 
considerable,  were  yet  not  so  extensive  as  had  been  generally  believed. 
He  gave  the  whole  number  of  captures  in  1809  as  38,  of  which  12  were 
condemned.  In  1810  the  number  of  captures  was  122,  of  which  30  were 
condemned,  including  8  out  of  18  convoy  cases.  Thus  the  whole  number 
of  captures  in  1809  and  1810  was  160,  and  the  whole  number  of  condemna- 
tions was  i2,  of  which  12  were  not  genuine  American  cases.  Ninety-four 
vessels  had  been  released.  Twenty-four  cases,  including  the  10  undeter- 
minetl  convoy  cases,  were  still  pending  in  various  tribunals.  "Finally/' 
said  Mr.  Erving,  ''of  the  14  cases  (not  convoy  cases)  which  were  pending 
before  the  high  court  on  my  arrival,  4  have  been  acquitted.  And  though 
the  privateersmen  and  all  concerned  with  them  (and  the  ramifications  of 
their  business  are  immense)  have  made  every  effort  to  bring  on  condemna- 
tions, yet  the  tribunal,  otherwise  perhaps  well  disposed  to  proceed,  has 
been  steadily  held  back  by  the  government,  and  I  see  the  best  reason  to 
hope  that  at  least  8  of  the  remaining  10  cases  will  be  acquitted.  As  to  the 
convoy  cases  my  confideuce  is  not  so  strong,  yet  even  of  them  I  do  not 
despair.  The  ground  on  which  they  stand,  I  am  aware,  is  not  perfectly 
solid,  yet  I  did  not  feel  myself  authorized  to  abandon  them,  and  therefore 
have  taken  up  an  argument  which  may  be  difficult,  but  which  I  shall  go 
as  far  as  possible  in  maintaining.''  Mr.  Erving  further  stated  that, 
though  Mr.  De  Rosenkrantz  gave  him  reason  to  hope  for  the  King's  perse- 
verance in  the  change  of  system  which  had  so  happily  taken  place,  he 
discouraged  *'  any  expectation  of  indemnification  for  the  injuries  sustained 
by  our  commerce  under  that  which  now  appears  to  be  relinquished. 
Yesterday  he  told  me  very  explicitly,"  continued  Mr.  Erviug,  ''that 
against  the  definitive  decisions  of  the  high  court  I  must  not  hope  for  any 
redress.  He  trusted  that  for  the  future  we  should  not  have  any  cause  to 
complain,  but  for  the  past  there  was  no  remedy.  I  thought  it  not  oppor- 
tune to  enter  much  into  the  matter  at  that  time,  and  therefore  contented 
myself  with  some  general  protestations  against  his  doctrines."  ^  A  week 
after  this  dispatch  was  written  Mr.  Erving  complained  to  Mr.  De  Rosen- 
krantz that  the  tribunals,  in  their  determination  of  the  American  caaes, 
did  not  give  effect  to  the  "just  and  liberal  views"  of  the  King;  that  the 
high  court "  had,  in  a  multiplicity  of  cases,  «  •  «  entered  into  matters 
entirely  irrelevant  to  the  object  of  the  instructions; "  that  it  had  "  given 
weight  to  evidence  entirely  inadmissible,"  and  that  it  had  "  resorted  to 
pretexts  for  condemnation  entirely  insufficient."  As  an  example  he  pointed 
to  a  then  recent  decision,  by  which  he  said  that  a  valuable  American  ship 
was  condemned  on  the  mere  allegation  of  some  of  the  privateering  captors 
that  she  had  thrown  some  papers  overboard,  though  her  neutrality  and 
that  of  her  voyage  were  fully  established.  These  representations  were 
made  on  the  30th  of  June.  On  the  2d  of  July  condemnations  were  pro- 
nounced by  the  high  court  in  4  of  the  pending  convoy  cases.    As  this 
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action  was  taken  in  spite  of  Mr.  Erving's  requests  for  delay,  he  "  warmly 
remonstrated  against  this  precipitate  procedore,  and  the  determination 
taken  to  condemn  all  the  convoy  cases  without  admitting  any  justificatory 
pleas.''  The  Danish  Government,  however,  maintained  "that  neutral 
vessels  that  make  use  of  the  convoy  or  protection  of  the  vessels  of  war  of 
Great  Britain  are  to  be  considered  as  good  prize  if  the  Danish  privateers 
capture  them  under  convoy.''  Such  was  the  construction  given  by  Mr. 
De  Rosenkxantz  to  the  convoy  clause  of  the  instructions  of  March  28, 1810; 
a  clause  which,  as  thus  construed,  the  Danish  Government  refused  to 
modify.!  The  principle  on  which  the  clause  was  justified  was,  as  stated 
by  Mr.  De  Rosenkrantz,  ^'that  he  who  causes  himself  to  be  protected,  by 
that  act  ranges  himself  on  the  side  of  the  protector,  and  thus  puts  himself 
in  opposition  to  the  enemy  of  the  protector,  and  evidently  renounces  the 
advantages  attached  to  the  character  of  friend  to  him  against  whom  he 
seeks  the  protection.  If  Denmark  should  abandon  this  principle  the 
navigators  of  all  nations  would  find  their  account  in  carrying  on  the  com- 
merce of  Great  Britain  under  the  protection  of  British  ships  of  war,  with- 
out running  any  risk.  We  every  day  see  this  done,  the  Danish  Govern- 
ment not  being  able  to  place  in  the  way  of  it  any  obstacles.''  ^  In  con- 
testing this  principle  the  representatives  of  the  United  States  seem  to 
have  been  greatly  aided  by  its  very  literal  application  by  the  Danish 
tribunals,  so  that  the  mere  fact  of  being  found  in  the  company  of  vessels 
under  convoy  was  treated  as  a  sufficient  ground  for  condemnation. 
After  May  1811  few  American  vessels  were  molested  by  the  Danes.^ 

In  the  interval  between  Mr.  Erving's  special  mission 
Bubsequentjlegotia-  ^  Copenhagen,  which  ended  in  May  1812,  and  Mr. 
Clay's  correspondence  with  Mr.  Pedersen,  no  serious 
effort  was  made  to  bring  about  a  settlement  of  the  claims  for  Danish 
spoliations,  though  the  subject  was  not  permitted  to  fall  into  oblivion. 
In  the  autumn  of  1818  Mr.  George  W.  Campbell,  who  had  been  appointed 
minister  to  Russia,  stopped  on  his  way  at  Copenhagen,  and  in  an  interview 
with  Mr.  De  Rosenkrantz  stated  that  although  he  was  not  instructed  to 
renew  the  discussion  of  the  claims  at  that  time,  he  had  it  in  charge  to 
say  that  his  government,  entertaining  the  strongest  conviction  of  their 
justice,  could  not  think  of  abandoning  them.  In  1825  Mr.  Christopher 
Hughes,  jr.,  who  had  been  transferred  as  chargd  d'affaires  from  Sweden 
and  Norway  to  the  Netherlands,  was  instructed  on  his  way  from  Stock- 
holm to  The  Hague  to  call  at  Copenhagen  and  repeat  the  demand  for  sat- 
isfaction of  the  American  claims.  In  the  performance  of  this  duty  he 
presented  to  Count  Schimmelmann,  then  Danish  minister  for  foreign  af- 
fairs, on  the  5th  of  August  a  note  urging  that  an  indemnity  be  paid.  On 
the  17th  of  August  Count  Schimmelmann  replied,  again  setting  up  the 
irreversible  character  of  the  sentences  of  the  high  court  of  aiimiralty. 
Two  days  later,  however,  Mr.  Hughes,  in  a  report  to  his  government,  stated 
that  the  general  result  of  his  observations  during  his  short  stay  of  eight- 
een days  at  Copenhagen  was  that  there  did  exist  ''a  disposition  to  go 
into  an  examination  of  the  claims,  which  the  owners  of  them  may  per- 
haps turn  to  a  favorable  account — a  disposition  produced  by  views  and 
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calonlationB  of  the  importance  of  our  trade  and  of  the  benefits  to  be  de- 
rived from  a  commercial  convention/'  Bnt  he  altfo  stated  that  the  owners 
of  the  claims  ''most  consent  to  forget,  in  a  great  measure,  their  justice, 
and  to  take  np  the  subject  on  the  more  liberal  principle  of  compromise/' 
since  there  vras  **  neither  the  will  nor  the  ability  to  pay  the  whole.'' 

In  1827,  Henry  Wheaton  was  sent  to  represent  the 
Mr.  WheatoB'B  iCiasion.  United  States  at  the  Danish  court.  His  Instrnctions, 
which  were  signed  by  Mr.  Clay  on  the  31st  of  May, 
contained  an  ample  review  of  the  subject  of  claims.*  As  to  the  mode  of 
their  settlement,  Mr.  Clay  said  that  the  President  would  prefer  a  board  of 
commissioners  similar  to  that  under  Article  YII.  of  the  Jay  Treaty.  But 
if  efforts  in  that  direction  should  be  found  to  be  unavailing,  Mr.  Wheaton 
was  instructed  to  propose  as  a  compromise  the  payment  of  a  gross  sum, 
and  to  invite  the  Danish  Government  to  state  how  much  it  would  be  wil- 
ling, to  pay.  Its  statement  on  this  subject  he  was  to  receive  ad  referendum. 
It  was,  however,  to  be  understood  that  any  arrangement  arrived  at, 
whether  through  a  board  of  commissioners  or  by  compromise,  was  not  to 
he  considered  as  comprehending  the  claims  for  the  cargoes  of  the  ships 
Fair  Trader  and  Minerva  Smythy  and  the  brig  Ariel,  which  were  detained 
at  Kiel  in  1812  and  were  thought  to  present  peculiar  features  of  injustice; 
and  if  a  compromise  should  be  made  it  was  to  be  understood  as  eztin- 
gnishing  any  claims  of  Danish  subjects  upon  the  Government  of  the 
United  States.  * 

1  Early  in  1827  the  subject  of  claims  against  France,  Naples,  Holland, 
and  Denmark,  since  1S05,  was  agitated  in  Congress.  On  January  30  Mr. 
Clay,  in  response  to  a  resolution,  sent  to  the  Speaker  of  the  House  of  Kepre- 
sentatives  a  list  of  such  claims.  In  this  list  the  claims  against  Denmark 
aggregated  $2,662,280.36^.  (Am.  State  Papers,  For.  Rel.  Ill .  384,  505,  529. ) 
On  February  23  Mr.  Everett,  from  the  Committee  on  Foreign  Affairs,  re- 
ported that  the  committee  were  confident  that  executive  measures  would 
prove  successful  in  effecting  a  settlement,  and  that  till  such  measures  had 
1>een  exhausted  and  found  inadequate,  the  time  for  legislative  interference 
would  not  have  arrived.    (Am.  State  Papers,  For.  Rel.  III.  614. ) 

'There  were  three  vessels — the  Mercator,  the  Henry ,  and  the  Hendrick — 
alleged  to  be  the  property  of  Danish  subjects,  in  respect  of  which  claims 
against  the  United  States  arose  during  the  rupture  of  amity  between  the 
United  States  and  France  in  1798-1800.  The  Mercaior  and  the  Henry^  ap- 
pear to  have  been  captured  by  American  armed  vessels  on  suspicion  that 
they  were  in  reality  American  vessels  engaged  in  violating  the  noniuter- 
course  with  France.  The  Mercatar,  which  was  captured  on  a  voyage  from 
St.  Thomas  to  St.  Domingo,  was  said  to  be  the  property  of  a  citizen  of  the 
former  island.  (Am.  State  Papers,  For.  Rel.  III.  344;  H.  Doc.  249,  22 
Cong.  1  BOSS.)  The  Hendrickf  a  Danish  brigantine,  was  captured  by  a 
French  privateer  in  1799,  and  was  retaken  by  an  armed  vessel  of  the 
United  States  and  carried  into  a  British  island  where  she  was  adjudged  to 
be  neutral,  bnt  with  such  an  allowance  of  salvage  and  costs  as  absorbed 
nearly  the  whole  amount  of  the  sales  of  the  vessel  and  cargo.  (Am.  State 
papers,  For.  Rel.  II.  483.)  During  the  American  Revolutionary  war  tbe 
Danish  minister  for  foreign  affairs  made  an  application  to  Franklin,  who 
was  then  minister  of  the  United  States  at  Paris,  for  redress  in  the  case  of 
the  Danish  ship  Providentiaj  captured  by  an  armed  vessel  of  the  United 
States.    (Wharton's  Dip.  Cor.  Am.  Rev.  VI.  787. ) 
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On  the  26th  of  Jaly  1828,  Mr.  Wheaton  addreaaed  to  Count  Schimmel- 
mann  a  ^'oontidentlal  and  private  note,"  in  which,  after  quoting  the  assur- 
ances given  by  Mr.  De  Rosenkrantz  to  Mr.  Erving  on  the  8th  of  May 
1811,  that  the  Danish  Government  would  be  disposed  to  "  take  into  just 
consideration  '^  the  claims  of  the  United  States  when  a  general  maritime 
peace  should  have  been  restored,  he  proposed,  for  the  purpose  of  terminat- 
ing the  claims,  a  joint  commission,  or,  if  that  plan  should  be  repugnant  to 
the  Danish  Government,  a  settlement  of  the  claims  en  hloc.  Soon  afterward 
Mr.  Wheaton  brought  to  the  notice  of  Count  Schimmelmann  the  cases  of 
the  American  ships  Commerce  and  Hector,  which  were  captured  by  a  Rus- 
sian squadron  in  the  Mediterranean  in  1807  and  in  respect  of  which  the 
Emperor  of  Russia  had  made  reparation,  though  it  seemed  that  one  of  the 
ships  had  been  regularly  condemned  by  a  prize  court.  Great  delay,  how- 
ever, was  encountered  by  Mr.  Wheaton  in  having  the  subject  of  indemni- 
ties brought  before  the  King— a  delay  partly  duo  to  the  festivities  attend- 
ing the  marriage  of  the  King's  daughter.  Nevertheless,  on  the  29th  of 
December,  Count  Schimmelmann  made  known  the  fact  that  His  Miyesty, 
notwithstanding  the  rule  of  the  Danish  monachy  to  admit  no  modification 
or  annulment  of  a  sentence  pronounced  by  the  judicial  authorities,  unless 
in  the  case  of  a  pardon,  had  ordered  a  report  to  be  submitted  to  him  touch- 
ing the  alleged  injuries,  in  order  that  he  might  form  a  correct  judgment  on 
the  subject.  As  the  result  of  this  measure,  the  King  in  the  course  of  a 
few  days  appointed  Count  Schimmelmann  and  Mr.  De  Stemann,  the  min- 
ister of  justice,  as  commissioners  with  full  powers  to  treat;  and  the  regis- 
ter of  prize  proceedings  and  sentences,  which  had  previously  been  exhibited 
only  confidentially,  was  opened  to  Mr.  Wheaton's  official  inspection. 

In  the  summer  of  1829  Mr.  John  Connell,  who  was  agent  for  a  large 
number  of  claimants,  went  to  Copenhagen,  and  Mr.  Wheaton  was  author- 
ized to  consult  with  him  in  regard  to  a  compromise,  and  particularly  to 
be  guided  by  him  in  the  settlement  of  the  claims  which  he  represented. 
The  claimants  as  well  as  their  government  had  apparently  come  to  the 
conclusion  that  the  payment  of  a  lump  sum  offered  the  best  if  not  the 
only  hope  of  obtaining  an  indemnity.  Mr.  Wheaton  had  numerous  inter- 
views with  the  members  of  the  Danish  cabinet,  various  informal  confer- 
ences with  Count  Schimmelmann,  and  several  official  meetings  with  the 
Danish  commissioners.  On  the  27th  of  August  1829  the  Danish  commis- 
sioners offered  the  sum  of  500,000  marks  banco  of  Hamburg,  or  $175,000, 
a  mark  banco  of  Hamburg  being  worth  about  35  cents.  Mr.  Wheaton 
rejected  this  offer,  and  proposed  the  sum  of  3,000,000  marks  banco  of 
Hamburg,  or  $1,050,000.  As  the  Danish  commissioners,  in  spite  of  the 
apparant  concessions  of  the  King,  reverted  to  the  doctrine  that  the  deci- 
sions of  their  prize  courts  were  conclusive,  besides  maintaining  the 
objections  of  their  government  to  a  joint  commission,  this  wide  diver- 
gence of  views  as  to  the  amount  for  which  claims  might  be  compromised 
seemed  to  leave  little  room  for  a  rational  hope  that  a  settlement  could  be 
effected.  Indeed,  Mr.  Wheaton  informed  Count  Schimmelmann  that  he 
considered  the  negotiations  as  substantially  terminated.  Nevertheless, 
he  determined  to  place  on  record  a  formal  exposition  of  the  case  of  the 
United  States,  which  should  cover  all  the  points  in  controversy  and  leave 
as  little  occasion  as  possible  for  future  argiiinoiit.  This  he  did  in  a  paper 
of  great  power,  which  he  presented  to  the  Danish  commiBsioners  op  th^ 
^th  of  November. 
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In  this  paper  Mr.  Wheaton,  after  reviewing  prior 
efforts  to  effect  a  settlement  of  the  claims,  proceeded 
in  the  first  place  to  discuss  the  question  of  the  conclu- 
siveness of  the  sentences  of  prize  courts.  As  the  basis  of  this  discussion 
he  took  the  statement  of  the  Danish  position  made  by  Count  Schimmel- 
mann  to  Mr.  Hughes,  in  an  official  note  of  August  17,  1825.  In  this  state- 
ment Count  Schimmelmann  declared :  ''The  sentences  by  which  vessels, 
bearing  the  flag  of  the  United  States,  have  been  released  or  condemned  by 
the  pris^e  tribunals  or  high  court  of  admiralty,  are  without  appeal,  and 
can  not,  without  derogating  from  that  which  has  been  established  from 
the  remotest  times  in  the  Danish  monarchy,  be  altered  or  annulled;  no 
more  than  (might  be)  sentences  pronounced  by  the  courts  of  justice,  and 
by  the  tribunals  of  civil  and  criminal  cases;  and  the  King,  during  his 
reign,  has  followed,  in  every  case,  this  Invariable  rule,  and  has  not  exer- 
cised his  supreme  power,  excepting  to  mitigate  penalties  prescribed  by 
sentences,  conformably  to  the  laws,  or  to  pardon  .*'  Mr.  Wheaton  combated 
this  statement  as  proceeding  *'  upon  an  erroneous  conception,  both  of  the 
nature 'of  prize  jurisdiction  as  established  and  exercised  under  the  law 
of  nations,  and  of  the  demand  which  has  been  made  by  the  Government  of 
the  United  States  in  respect  to  the  judicial  proceedings  now  in  question." 
It  might,  said  Mr.  Wheaton,  be  ''the  law  of  the  Danish  monarchy  that 
the  sentences  of  the  ordinary  civil  and  criminal  tribunals,  constituted 
under  the  municipal  code  of  the  country,  and  exercising  jurisdiction  over 
its  own  subjects,  are  not  reexaminable  by  the  supreme  power  of  the  state; 
but  it  does  not  therefore  follow  that  the  sentences  of  the  prize  tribunals 
are  to  have  a  similar  conclusive  effect  upon  foreign  states  and  their  citi- 
zens.'^ Nor  was  such  an  effect  to  be  attributed  to  those  sentences  merely 
because,  in  the  arrangement  of  the  courts  of  justice  of  Denmark,  the  ap- 
pellate jurisdiction  in  matters  of  prize  was  invested  in  the  same  court  of 
last  resort  as  that  in  cases  arising  under  the  muncipal  law.  Though  there 
was  a  general  presumption,  which  ought  not  to  be  lightly  disregarded, 
that  the  sentences  of  the  ordinary  municipal  tribunals  of  a  country  were 
correct,  yet  it  did  not  always  prevent  a  foreigner  from  invoking  the  aid 
of  his  government  to  obtain  redress  for  a  sentence  plainly  against  right.^ 
.  But  even  supposing  the  unjust  judgments  of  municipal  tribunals  to  be 
conclusive,  there  was  evidently  a  wide  distinction  in  this  respect  between 
an  ordinary  tribunal  proceeding  under  the  municipal  law,  and  the  same 
or  another  tribunal  sitting  in  a  belligerent  state  and  professing  to  adminis- 
ter the  law  of  nations  to  foreigners  as  well  as  to  subjects.  "  The  ordinary 
municipal  tribunals,''  said  Mr.  Wheaton,  ''acquire  jurisdiction  over  the 
person  or  property  of  a  foreigner  by  his  consent,  either  expressed  by  his 
volnntarily  instituting  the  suit,  or  implied  by  the  fact  of  his  bringing  his 
person  or  property  within  the  country.  But  when  the  courts  of  prize  ex- 
ercise their  jurisdiction  over  vessels  and  cargoes  at  sea,  the  property  of 
foreigners  is  brought  by  force  within  the  territory  of  the  state  by  which 
those  tribunals  are  constituted."  The  institution  of  prize  tribunals,  said 
Mr.  Wheaton,  instead  of  being  intended  to  exempt  the  sovereign  of  the 
belligerent  nation  from  responsibility,  was  designed  to  ascertain  and  fix 


'  Grotins,  De  Jur.  B.  ac.  P.  lib.  3,  cap.  2,  sec.  5;  Bynkershoek,  Quaest. 
Jiir.  Pub.  lib.  1,  cap.  24;  Vattel,  liv.  2,  eh.  18,  sec.  350, 
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that  responsibility.  The  sovereign's  cruisers  were  responsible  to  him  alone ; 
and  so  long  as  seizures  were  regularly  made,  upon  apparent  grounds  of 
just  suspicion,  and  followed  by  prompt  adjudication  in  the  usual  mode, 
aLd  until  the  acts  of  the  captors  were  confirmed  by  the  sovereign  in  the 
sentences  of  the  tribunals  appointed  by  him  to  adjudicate  in  matters  of 
prize,  the  neutral  had  no  ground  of  complaint,  and  what  he  suffered  was 
the  inevitable  result  of  the  belligerent  right  of  capture.  But  the  mo- 
ment the  decision  of  the  tribunal  of  last  resort  had  been  pronounced 
against  the  claimant  (supposing  it  not  to  be  warranted  by  the  facts  of  the 
case,  and  the  law  of  nations  as  applied  to  those  facts),  and  justice  had 
thns  been  finally  denied,  the  capture  and  the  condemnation  became  the 
acts  of  the  state,  for  which  the  sovereign  was  responsible  to  the  govern- 
ment of  the  claimant.  In  the  celebrated  case  of  the  Silesian  loan,  the 
King  of  Prussia  stopped  the  payment  of  interest  on  a  loan  due  to  British 
subjects  as  an  act  of  reprisal  for  the  unjust  condemnation  of  Prussian 
vessels  by  the  British  prize  courts,  and  an  indemnity  was  paid  by  the 
British  Government  for  the  condemnations.'  Under  the  treaty  oi  1794 
between  the  United  States  and  Great  Britain,  a  board  of  commissioners 
was  constituted  to  determine  the  claims  of  citizens  of  the  United  States, 
growing  out  of  the  capture  and  condemnation  of  their  vessels  and  cargoes 
under  the  authority  of  the  British  Government.  In  the  course  of  the  pro- 
ceedings of  the  board,  an  objection  was  made  on  the  part  of  the  British 
Government  to  the  consideration  of  any  case  in  which  the  sentence  of 
condemnation  had  been  affirmed  by  the  lords  of  appeal  in  prize  causes. 
This  objection  was  overruled  by  the  board,  and  the  indemnities  that  were 
awarded  in  such  cases  were  promptly  paid  by  the  British  Government. 
By  the  treaty  of  1795  between  the  United  States  and  Spain  a  similar  com- 
mission was  constituted  for  the  purpose  of  determining  claims  on  account 
of  captures  and  condemnations  under  the  authority  of  Spain,  and  by  this 
commission  the  sentences  of  the  Spanish  admiralty  tribunals  were  not 
considered  as  an  obstacle  to  the  decision  of  the  claims  ''according  to  the 
merits  of  the  several  cases,  and  to  equity,  justice,  and  the  law  of  nations." 
Again,  provision  was  made  by  the  Florida  treaty  for  indemnifying  citiz<»ns 
of  the  United  States  for  unlawful  seizures  by  Spanish  cruisers,  and  it 
was  never  so  much  as  doubted  by  the  commissioners  appointed  by  the 
United  States  to  distribute  that  indemnity,  that  they  had  authority  to 
inquire  into  cases  where  the  capture  had  been  affirmed  by  the  final  decision 
of  the  competent  tribunal  of  Spain.  Further  examples,  continued  Mr. 
Wheaton,  it  would  be  superfluous  to  give.  Although  the  theory  of  the 
law  of  nations  supposed  the  prize  tribunals  of  the  belligerent  to  decide 
exactly  as  if  they  were  established  by  and  sitting  in  a  neutral  counti^y — 
that  is  to  say,  conformably  to  the  public  law  common  to  both  countries  — 
yet  it  was  common  knowledge  that  in  practice  such  tribunals  took  for 
their  guide  the  prize  ordinances  and  instructions  issued  by  the  belligerent 
sovereign,  without  stopping  to  inquire  whether  they  were  consistent  with 
the  paramount  rule.  This  being  so,  the  obvious  consequence  of  consider- 
ing their  sentences  as  conclusive  would  be  to  invest  the  belligerent  state 
with  legislative  power  over  the  rights  of  neutrals,  without  regard  to  the 
rules  of  the  law  of  nations.     Such  were  the  consequences  which  would 


» Vattel,  liv.  2,  ch.  7,  sec.  85. 
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inevitably  flow  from  such  a  misapplication  of  the  doctrine  of  the  conclu- 
siveness of  admiralty  sentences,  lliat  they  were  conclasive  on  the  question 
of  prize  or  no  prize,  so  as  to  effect  a  transfer  of  the  property  in  the  thing 
condemned  from  the  original  owner  to  the  captor,  was  a  principle  of  public 
law  undeniable  in  itself  and  necessary  to  peace  and  commerce.  It  seemed 
to  have  been  supposed  by  the  Danish  Government  that  the  demand  of  the 
United  States  was  for  a  judicial  revision  and  reversal  of  the  sentences  of 
condemnation  which  had  been  pronounced  in  its  tribunals,  as  the  United 
States  believed,  in  derogation  of  the  public  law.  This  supposition  was 
erroneous.  The  demand  of  the  United  States  ''was  for  the  indemnity  to 
which  the  citizens  of  the  United  States  were  entitled  in  consequence  of 
the  denial  of  justice  by  the  tribunals  in  the  last  resort,  and  of  the  responsi- 
bility thus  incurred  by  the  Danish  Government  for  the  acts  of  its  tribunals.'' 

Having  thus  endeavored  to  remove  the  preliminary  objection  of  Den- 
mark to  the  claims  of  the  United  States,  Mr.  Wheaton  next  proceeded  to 
examine  the  allegations  on  which  the  seizure  and  condemnation  of  the 
vessels  and  cargoes  sailing  under  the  American  flag  were  made  and  had 
been  attempted  to  be  justified.  Following  the  classification  made  in  his 
instructions,  he  said  that  these  allegations  were  "  principally  three :  1.  The 
possession  of  false  and  simulated  papers  by  which,  it  was  alleged,  an 
American  character  was  stamped  on  British  property ;  2.  Sailing  under 
British  convoy  whereby  it  was  alleged  our  vessels  lost  the  immunities  of 
our  flag  and  subjected  themselves  to  be  treated  as  British  property ;  and 
3.  The  possession  of  French  consular  certificates  of  origin  after  the  French 
consuls  were  forbidden  to  give  them,  except  to  vessels  sailing  direct  to 
French  ports.''  ^  As  to  the  first  of  these  allegations,  Mr.  Wheaton  de- 
clared ''  that  the  American  Government,  far  from  affording  any  favor  or 
protectiou  to  the  fraudulent  assumptions  of  its  flag  during  the  late  mari- 
time war  in  Europe,  would  have  been  the  first  to  denounce  and  punish 
them."  Into  the  particular  cases  in  which  the  Danish  authorities  alleged 
that  such  a  use  of  the  American  flag  was  made  he  would  not  enter.  These 
cases  bad  been  fully  discussed  by  Mr.  Erving  whose  arguments  could  not, 
said  Mr.  Wheaton,  in  his  opinion,  be  satisfactorily  refuted.  He  would 
therefore  proceed  to  consider  the  grounds  on  which  the  seizure  and  con- 
demnation of  property  confessedly  belonging  to  citizens  of  the  United 
States  had  been  attempted  to  be  justified  by  the  Danish  Government. 

This  involved,  said  Mr.  Wheaton,  the  second  Danish  allegation,  an  alle- 
gation which  had  been  applied  to  the  cases  included  in  the  list  (No.  1) 
inclosed  in  Mr.  Erving's  note  to  Mr.  De  Rosenkrantz  of  June  6, 1811.  In 
these  cases  the  property  was  condemned  under  the  royal  ordinance  of 
March  28, 1810,  clause  11,  Article  D,  which  declared  to  be  ''good  and  law- 
ful prize  such  vessels  as,  notwithstanding  their  flag  is  considered  neutral 
as  well  with  regard  to  Great  Britain  as  to  the  powers  at  war  with  the  same 
nation,  still,  either  in  the  Atlantic  or  Baltic,  have  made  use  of  English 
convoy."  Under  this  clause,  said  Mr.  Wheaton,  vessels  and  cargoes  were 
condemned  by  the  high  court  of  admiralty,  though  in  most  if  not  in  aU 
such  cases  there  was  satisfactory  proof  that  the  vessels  had  been  com- 
pelled to  join  the  British  convoy,  and  though  the  ordinance  in  question 


^Mr.  Clay,  Sec.  of  State,  to  Mr.  Wheaton,  May  31, 1827,  H.  Doc.  249,  22 
Cong.  1  sees. 
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was  unknown  at  St.  Petersburg  when  tbey  sailed  from  that  port.  Who- 
ever considered  the  geographical  position  of  the  Baltic  Sea,  its  outlets 
into  the  ocean^  and  the  winds  and  currents  by  which  its  navigation  was 
affected,  would  readily  perceive  how  difficult  it  must  have  been  for  neutral 
vessels  passing  during  the  late  war  through  the  narrow  and  sinuous  chan- 
nels to  avoid  becoming  entangled  in  the  numerous  convoys  of  the  enemy 
of  Denmark,  even  supposing  there  was  no  disposition  on  the  one  side  to 
receive,  and  on  the  other  to  impart,  protection  against  the  multiplied 
perils  of  those  times.  To  make  the  protection  accidentally  received  by 
or  forcibly  obtruded  upon  the  neutral,  under  these  circumstances,  aground 
of  confiscation,  was  an  injustice  strikingly  apparent.  But  it  was  less 
material,  said  Mr.  Wheaton,  to  dwell  on  this  aspect  of  the  case,  because 
the  United  States  wholly  denied  the  principle  on  which  the  clause  in 
question  was  founded.  This  clause,  as  construed  by  the  Danish  tribu- 
nals, involved,  so  Mr.  Wheaton  declared,  '*  the  application  of  a  principle 
(to  say  the  least)  of  doubtful  authority,  to  the  confiscation  of  neutral 
property  for  a  supposed  offense,  committed,  not  by  the  owner,  but  by  his 
agent,  without  the  knowledge  or  orders  of  the  owners,  under  a  belligerent 
edict,  retrospective  in  its  operation,  because  unknown  to  those  whom  it 
was  to  afiect."  As  interpreted  by  the  Danish  tribunals,  it  made  ''the 
fact  of  having  navigated  under  the  enemy's  convoy  *  *  »  perse,  a 
justifiable  cause  (not  of  capture  merely,  but)  of  condemnation  in  the  tribu- 
nals of  the  opposite  belligerent,  and  that  without  inquiring  into  the  proofs 
of  proprietary  interest,  or  the  circumstances  and  motives  under  which  the 
captured  vessel  had  joined  the  convoy,  or  into  the  legality  of  the  voyage, 
or  the  innocence  of  her  conduct  in  other  respects.''  A  belligerent  preten- 
sion so  harsh,  apparently  so  new,  and  so  important  in  its  consequences, 
said  Mr.  Wbeaton,  must,  before  neutral  nations  could  consent  to  it,  be  rig- 
orously demonstrated  on  the  authority  of  writers  and  the  usage  of  nations ; 
yet  no  expounder  of  the  law  of  nations  even  mentioned  it,  and  still  less 
could  it  be  asserted  that  any  neutral  nation  had  ever  acquiesced  in  it. 
Great  Britain  had  denied,  while  Denmark  had  asserted,  the  right  of  a  neu- 
tral state  to  resist  the  exercise  of  the  belligerent  right  of  visitation  and 
search  by  means  of  convoy  consisting  of  its  own  ships  of  war,  but  even 
the  records  of  the  British  courts  might  be  searched  in  vain  for  any  support 
of  the  pretension  that  the  fact  of  having  sailed  under  belligerent  convoy 
was  in  all  cases  and  under  all  circumstances  conclusive  cause  of  oondem 
nation.  The  American  vessels  in  question  were  engaged  in  their  accus- 
tomed and  lawful  trade  between  the  United  States  and  Russia ;  they  were 
unarmed  and  made  no  resistance  to  the  Danish  cruisers ;  they  were  captured 
on  the  return  voyage,  after  having  passed  up  the  Baltic  and  been  subjected 
to  an  examination  by  the  Danish  cruisers  and  authorities  by  which  their 
neutrality  was  established,  and  they  were  condemned  under  an  edict 
which  was  unknown  when  they  left  Cronstadt,  and  which,  unless  it  could 
be  shown  strictly  consistent  with  the  preexisting  law  of  nations,  must  be 
considered  as  an  unauthorized  measure  of  retrospective  legislation.  Being 
found  in  company  with  an  enemy's  convoy  might  indeed  furnish  a  pre- 
sumption that  the  captured  vessel  and  cargo  belonged  to  the  enemy,  but 
it  was  a  slight  presumption  only,  which  would  readily  yield  to  counter- 
vailing proof,  and  for  this  purpose  tbe  vessel  should  have  been  permitted 
to  show,  for  example,  that  she  had  been  compelled  to  join  the  convoy,  or 
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that  she  had  joined  it  not  to  protect  herself  from  examination  by  Danish 
cmisers  but  against  others  whose  notorious  conduct  and  avowed  princi- 
ples rendered  it  certain  that  captures  by  them  would  be  followed  by  con- 
demnation. Mr.  Wheaton  went  still  further  and  contended  that  siuce 
Denmark  had,  as  a  neutral,  asserted  the  right  to  protect  her  commerce 
against  belligerent  visitation  and  search  by  means  of  armed  convoys  of 
her  own  pnblie  ships,  she  could  not  consistently  assert  a  right  to  con- 
demn neutral  vessels  for  sailing  under  belligerent  convoy.  Great  Britain 
treated  navigating  under  the  convoy  of  a  neutral  ship  as  a  ground  of  con- 
demnation, because  it  tended  to  defeat  the  lawful  right  of  belligerent 
search  and  render  every  attempt  to  exercise  it  a  contest  of  violence.  But 
the  belligerent  had  a  right  to  resist;  and  the  masters  of  the  vessels  under 
his  convoy,  not  participating  in  his  resistance,  could  no  more  be  involved 
in  the  legal  consequences  of  resistance  than  could  the  neutral  shipper  of 
goods  on  a  belligerent  vessel  or  the  neutral  owner  of  goods  found  in  a 
belligerent  fortress.  The  right  of  capture  in  war  extended  only  to  things 
actually  belonging  to  the  enemy,  or  to  such  as  were  considered  as  con- 
structively belonging  to  him,  because  taken  in  a  trade  prohibited  by  the 
laws  of  war.  It  was  not  pretended  that  the  American  vessels  in  question 
were  actually  the  enemy's  property,  and  it  could  not  be  shown  that  they 
were  constructively  his.  If  they  had  been  armed,  and  had  thus  oon- 
tributed  to  augment  the  force  of  the  belligerent  convoy,  or  if  they  had 
actually  participated  in  battle  with  the  Dani&h  cruisers,  ihey  would  justly 
have  fallen  by  the  fate  of  war.  But  they  were  unarmed  merchantmen, 
whose  junction  with  the  British  convoying  squadron,  by  expanding  the 
sphere  of  its  protection,  tended,  to  weaken  it,  and  instead  of  participat- 
ing in  the  enemy's  resistance,  there  was  in  fact  no  battle  and  no  resist- 
ance, and  they  fell  a  defenseless  prey  to  the  force  of  the  assailants.  The 
alleged  illegality  of  the  conduct  of  the  neutral  masters  must  therefore  be 
referred  back  to  the  circumstance  of  their  joining  the  convoy.  Pursuing 
his  argument  from  this  point,  Mr.  Wheaton  said : 

"Bnt  why  should  this  circumstance  be  considered  illegal  any  more  than 
a  neutral  taking  shelter  in  a  belligerent  port,  or  under  the  guns  of  a  bel- 
ligerent fortress,  which  is  subsequently  invaded  and  taken!  The  neutral 
eannot  indeed  seek  to  escape  from  visitation  and  search  by  unlawful  means, 
either  of  force  or  of  fraud.  But  if,  by  the  use  of  any  lawful  and  innocent 
means,  he  may  escape,  what  is  to  hinder  his  resorting  to  such  means  for 
the  purpose  of  avoiding  so  vexatious  a  procedure f  Tue  belligerent  cruis- 
ers and  prize  courts  have  not  always  been  so  moderate  and  just  as  to  ren- 
der it  desirable  for  neutrals  voluntarily  to  seek  for  an  opportunity  of 
being  examined  and  judged  by  them.  And  if,  in  fact,  in  respect  to  the  trade 
of  the  Baltic  sea,  the  conduct  of  one  of  the  great  belligerent  powers  was 
more  favorable  to  neutral  commerce  than  that  of  the  other,  what  should 
prevent  the  neutral  irom  availing  himself  of  this  circumstance,  so  far  as 
he  might  without  infringing  an^  just  right  of  the  latter?  Upon  the  sup- 
position that  justice  was  administered  promptly,  impartially,  and  purely, 
in  the  prize  tribunals  of  Denmark,  the  American  ship^masters  could  have 
had  no  motive  to  wish  to  avoid  an  examination  by  Danish  cruisers,  since 
their  proofs  of  property  were  clear,  their  voyages  lawful,  and  they  were 
not  oonsoious  of  being  exposed  to  the  slightest  hazard  of  condemnation  in 
these  tribunals.  Indeed  some  of  these  vessels  had  been  examined  on  their 
voyage  np  the  Baltic,  and  acquitted  bv  His  Majesty's  tribunals.  Why, 
then,  should  a  guilty  motive  be  imputed  to  them,  when  their  conduct  can 
be  more  naturally  explained  by  an  innocent  one?  Surely,  in  the  multi- 
plied ravages  to  which  the  American  commerce  was  then  exposed  ^n  every 
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sea,  from  the  sweeping  decrees  of  confiscation  fulminated  by  the  great 
belligerent  powers,  the  condnct  of  these  |>artie8  may  be  sufficiently  'ac- 
counted for  without  resorting  to  the  supposition  that  they  meant  to  resist, 
or  even  to  evade,  the  exercise  of  the  belligerent  rights  of  Denmark.  Had 
they  Indeed  been  aware  of  the  vexations  delays,  the  heavy  expenses,  and 
the  arbitrary  fines,  to  which  they  were  exposed  in  the  Danish  tribunals, 
even  in  cases  where  restitution  was  finally  awarded,  and  still  more  if  they 
had  been  conscious  that,  where  condemnation  should  be  pronounced  by 
those  tribunals,  upon  grounds  ever  so  slight,  the  formal  sentences  thus 
rendered  would  be  considered  as  forming  a  perpetual  bar  to  any  subsequent 
appeal  to  the  equity  of  His  Majesty's  government,  they  might  have  shrunk 
from  the  hazard  of  such  fearful  consequences,  and  taken  shelter  in  the 
arms  of  that  power,  which  was  so  soon  to  become  the  enemy  of  their 
country,  rather  than  rely  upon  the  justice  of  a  state  with  which  she  had 
always  cultivated  the  most  amicable  relations.  On  the  other  band,  had 
they  known  of  the  existence  of  the  royal  ordinance  of  March,  1^10,  which 
made  the  fact  of  having  used  British  convoy  a  conclusive  cause  of  con- 
'demnation,  they  would  have  preferred  to  encounter  all  those  multiplied 
but  contingent  perils,  rather  than  the  certainty  of  the  fate  which  awaited 
them  on  capture  unaer  convoy.  So  that  the  innocence  of  their  motives, 
and  the  ^ood  faith  of  their  acts,  is  manifest  from  everv  view  of  their  con- 
duct, whilst  the  supposition  that  they  took  shelter  under  enemy's  convoy, 
because  they  were  carrying  an  enemy's  traffic,  is  contradicted  by  the  sat- 
isfactory proofs  which  they  furnished,  of  the  neutrality  of  their  property, 
and  the  lawfulness  of  their  voyages. 

''£ven  admitting,  then,  that  the  neutral  American  had  no  right  to  pnt 
himself  under  convoy,  in  order  to  avoid  the  exercise  of  the  right  of  visitation 
and  search  by  a  friend,  as  Denmark  professed  to  be,  he  had  still  a  perfect 
right  to  defend  Jiiimself  against  his  enemy,  as  France  had  shown  herself  to 
be,  by  her  conduct,  and  the  avowed  principles  upon  which  she  had  declared 
open  war  against  all  neutral  trade.  Denmark  had  a  right  tu  capture  the 
commerce  of  her  enemy,  and,  for  that  purpose,  to  search  and  examine  ves- 
sels under  the  neutral  nag,  whilst  America  had  an  equal  right  to  protect 
her  commerce  against  French  capture,  by  all  the  means  allowed  by  the 
ordinary  laws  of  war  between  enemies.  The  exercise  of  this  perfect  right 
was  wholly  unafiected  by  the  circumstance  of  the  war  existing  between 
Denmark  and  England,  or  by  the  alliance  between  Denmark  and  France. 
America  and  Engbind  were  at  peace.  The  alliance  between  Denmark  and 
France  was  against  England,  not  against  America;  and  His  Majesty's 
Government,  which  refused  to  adopt  the  decrees  of  Berlin  and  Milan  as 
the  rule  of  its  conduct  towards  neutrals,  cannot  surely  consider  it  as 
culpable,  on  the  part  of  the  American  shipmasters,  to  have  defended 
themselves  against  the  operation  of  those  decrees,  by  every  means  in  their 
power.  If  the  use  of  any  of  these  means  conflicted  in  any  degree  wiUi 
the  belligerent  rights  of  Denmark,  that  was  an  incidental  consequence, 
which  could  not  be  avoided  by  the  parties  without  sacrificing  their  incon- 
testible  right  of  self-defense. 

''But  it  may  perhaps  be  said  that  as  resistance  to  the  exercise  of  the 
belligerent  right  of  visitation  and  search  is,  by  the  law  and  usage  of  na- 
tions, a  substantive  ground  of  condemnation  in  the  case  of  the  master  of  a 
single  ship,  still  more  must  it  be  so  where  many  vessels  are  associated  for  the 
purpose  of  defeating  the  exercise  of  the  same  right. 

''In  order  to  render  the  two  cases  here  stated  perfectly  analogous,  there 
must  have  been  an  actual  resistJince  on  the  part  of  the  vessels  in  question, 
or  at  least  on  the  part  of  the  enemy's  fleet  having  them  at  the  time  under 
its  protection,  so  as  to  connect  them  inseparably  with  the  acts  of  the  en- 
emy. Here  was  no  actual  resistance  on  the  part  of  either,  but  only  a  can- 
structive  resistance  on  the  part  of  neutral  vessels,  implied  from  tiie  fact 
of  their  having  joined  the  enemy's  convoy.  This,  however,  waa  at  most 
a  mere  intention  to  resist,  never  carried  into  effect,  which  has  never  been 
considered,  in  the  case  of  a  single  ship,  as  involving  the  penalty  of  con- 
fiscation. And  the  Government  of  the  United  States  has  always  regarded 
it  [as]  a  peculiarly  objectionable  feature  in  the  ordinance  of  1810,  as  inter- 
preted by  the  tribunals  (which  interpretation  has  never  been  disavowed 
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by  the  Danish  Govemment),  that  it  considered  the  fact  of  having  made  use 
of  British  convoy  as  an  indelible  offense,  to  be  visited  with  the  penalty  of 
confiscation,  even  after  the  vessels  had  separated  from  the  convoy,  or  on 
the  retam  voyage  where  they  had  made  nse  of  convoy  going  np  the  Baltic. 

''  Bnt  the  resistance  of  the  maeter  of  a  single  shipf  which  is  snpposed  to 
be  analogous  to  the  case  of  convoy,  mast  refer  to  a  neutral  master,  whose 
resistance  wonld  probably,  by  the  established  law  of  nations,  involve  both 
ship  and  cargo  in  the  penalty  of  confiscation.  The  same  principle  wonld 
not,  however,  apply  to  the  case  of  an  enemy  master,  who,  having  an  incon- 
te^tible  right  to  resist  his  enemy,  such  resistance  conld  not  affect  the  neu- 
tral owner  of  the  cargo,  unless  he  was  on  board,  and  had  actually  partici- 
pated ill  the  resistance. 

''Such  was,  in  a  similar  case,  the  judgment  of  Sir  William  Scott,  whose 
decisions  may  certainly  be  considered  as  very  good,  and  even  conclusive 
anthority,  where  he  decides  anything  favorable  to  neutral  rightSy  however 
qnestionable  they  may  be  thought  where  they  tend  to  confirm  belligerent 
pretensions.  So,  also,  the  right  of  a  neutral  to  transport  his  goods  on 
board  of  an  armed  belligerent  vessel  was  solemnly  affirmed  by*  the  decision 
of  the  highest  tribunal  in  the  United  States,  daring  the  late  war  with 
Great  Britain,  after  a  most  elaborate  discussion,  in  which  all  the  princi- 
ples and  analogies  of  public  law,  bearing  upon  the  question,  were  thor- 
oughly examined  and  considered. 

*'The  American  commissioner,  then,  confidently  relies  upon  the  posi- 
tion before  assumed  by  him,  that  the  entire  silence  of  all  the  authoritative 
writers  on  public  law'as  to  any  such  exception  to  the  general  freedom  of 
neutral  navigation,  laid  down  by  them  in  such  broad  and  comprehensive 
terms,  and  of  every  treaty  made  for  the  special  purpose  of  defining  and 
regulating  the  rights  of  neutral  commerce  and  navigation,  constitutes,  of 
itself,  a  strong  negative  authority  to  show  that  no  such  exception  exists, 
especially  as  the  freedom  is  expressly  extended  to  every  case  which  has 
the  slightest  resemblance  to  that  now  in  question.  It  cannot  be  denied 
that  the  goods  of  a  friend,  found  in  an  enemy's  fortress,  are  exempt  from 
confiscation  as  prize  of  war;  that  a  neutral  may  lawfiilly  carry  his  goods 
in  an  armed  belligerent  ship ;  that  the  neutral  shipper  of  goods  on  board 
an  enemy's  vessel  (armed  or  unarmed),  is  not  responsible  for  the  conse- 
quencee  of  resistance  by  the  enemy  master.  How,  then,  can  the  neutral 
owner,  both  of  ship  and  cargo,  be  responsible  for  the  acts  of  the  belliger- 
ent convoy,  under  the  protection  of  which  his  property  has  been  placed, 
not  by  his  owu  immediate  act,  but  by  that  of  the  master,  proceeding  with- 
out the  knowledge  or  instructions  of  the  owner f 

''  Such  would  certainly  be  the  view  of  this  question  if  we  apply  to  it  the 
largest  measure  of  belligerent  rights  ever  asHumedby  any  maritime  state. 
But  when  examined  by  those  milder  interpretations  of  public  law,  which 
the  Danish  Government,  in  common  with  the  other  Northern  powers  of 
Europe,  has  hitherto  patronized,  it  will  be  found  still  more  clear  of  doubt. 

"  It,  MS  Denmark  has  always  insisted,  a  neutral  may  lawfully  arm  him- 
self against  all  the  belligerents ;  if  he  may  place  himself  under  the  con- 
voying force  of  his  own  country,  so  as  to  .defy  the  exercise  of  belligerent 
force  to  compel  him  to  submit  to  visitation  and  search  on  the  high  seas, 
the  conduct  of  the  neutral  Americans  who  were  driven  to  take  shelter 
under  the  floating  fortresses  of  the  enemy  of  Denmark,  not  for  the  purpose 
of  resisting  the  exercise  of  her  belligerent  rights,  but  to  protect  themselves 
against  the  lawless  violence  of  those  whose  avowed  purpose  rendered  it 
certain  that,  notwithstanding  their  neutrality,  capture  would  be  followed 
by  inevitable  condemnation,  will  find  its  complete  vindication  in  those 
principles  which  the  nubliclHts  and  statesmen  of  his  country  have  main- 
tained in  the  face  of  tne  worhl. 

**  Hatl  the  Americnn  commerce  in  the  Baltic  been  placed  under  the  protec- 
tion of  tbeships  of  war  of  the  United  States,  as  it  is  admitted  it  might  have 
been,  the  belligerent  rights  of  Denmark  would  have  been  just  as  much  in- 
fringed as  they  were  by  what  actually  happened.  In  that  case,  the  Danish 
ormiser  must  (upon  Danish  principles)  have  been  satisfied  with  the  assurance 
of  the  commanaer  of  the  American  convoying  squadron  of  the  neutrality  of 
the  ships  and  cargoes  sailing  under  his  protection.    But  that  assurance 
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could  only  have  been  founded  upon  their  being  accompanied  with  the  or- 
diuar]^  do^mente  found  on  board  of  American  veBsels,  and  iasned  by  th^ 
American  Government,  upon  the  representations  and  proofs  furnished  by 
the  interested  parties.  If  these  may  be  false  and  fraudulent  in  the  one 
case,  so  may  they  be  in  the  other,  and  the  Danish  Government  is  equally 
deprived  of  all  means  of  examining  their  authenticity  in  both.  In  the  one, 
it  18  deprived  of  these  means  by  its  own  voluntary  acquiescence  in  the 
statement  of  the  commander  of  the  convoying  squadron;  in  the  other,  by 
the  presence  of  a  superior  enemy's  force  preventing  the  Danish  cruiser 
from  exercising  his  right  of  search.  This  is  put,  for  the  sake  of  illustra- 
tion, upon  the  supposition  that  the  vessels  under  convoy  had  escaped  from 
capture,  for  upon  that  supposition  only  could  any  aeiual  injury  have 
been  sustained  by  Denmark  as  a  belligerent.  Here  they  were  captured 
without  hostile  conflict,  and  the  question  is,  whether  they  are  liable  to 
confiscation  for  having  navigated  under  the  enemy's  convoy,  notwithstand- 
ing the  neutrality  of  the  property,  and  the  lawfulness  of  the  voyage  in 
other  respects f  Even  supposing,  then,  it  was  the  intention  of  the  Ameri- 
can shipmasters,  in  sailing  with  the  British  convoy,  to  escape  from  Danish 
as  well  as  French  cruisers,  that  intention  has  failed  of  its  effect;  and  it 
may  be  asked  what  belligerent  riffht  of  Denmark  has  been  practically  in- 
jured by  such  an  abortive  attempt  f  If  any,  itmust  betherightuf  visitation 
and  search.  But  the  right  of  visitation  and  search  is  not  asnbstanti  ve  and  in- 
dependent right,  with  which  belligerents  are  invested  by  the  law  of  nations 
for  the  purpose  of  wantonly  vexing  and  interrupting  the  commerce  of  neu- 
trals. It  is  a  right  growine  out  of  the  greater  right  of  capturing  enemy's 
property  or  contraband  of  war,  and  to  be  used  as  means  to  an  end  to 
enforce  the  exercise  of  that  right.  Here  the  exercise  of  the  right  was 
never,  in  fact,  opposed,  and  no  injury  has  accrued  to  the  belligerent.  But 
it  may  be  said  that  it  might  have  been  opposed,  and  entirely  aefeated,  had 
it  not  been  for  the  accidental  circumstance  of  the  separation  of  these  ves- 
sels from  the  convoying  force,  and  that  the  entire  commerce  of  the  world 
with  the  Baltic  sea  might  thus  have  been  effectually  protected  from  Dan- 
ish capture.  And  it  may  be  asked  in  reply,  what  injury  would  have  re- 
sulted to  the  belligerent  rights  of  Denmark  from  this  circumstance?  If 
the  property  be  neutral,  and  the  voyage  lawful  (as  they  were  in  the  pres- 
ent instance),  what  injury  would  result  from  the  vessels  escaping  from 
examination?  On  the  other  hand,  if  the  property  was  that  of  the  enemv, 
its  escape  must  be  attributed  to  the  superior  force  of  the  enemy,  whicn, 
though  a  Joss,  would  not  be  an  injury  of  which  Denmark  would  have  a 
legal  ri^ht  to  complain.  Unless  it  can  be  shown  that  a  neutral  vessel 
navigating  the  seas  is  bound  to  volunteer  to  he  searched  by  the  belligerent 
cruisers,  and  that  she  has  no  right  to  avoid  search  by  any  means,  it  is  ap- 

{>arent  that  she  may  avoid  it  by  any  means  which  are  not  unlauful.  Vio- 
eut  resistance  to  search,  rescue  aiter  seizure,  fraudulent  spoliation,  or 
concealment  of  papers,  are  all  confessedly  unlawful  means,  which,  unless 
extenuated  by  circumstances,  may  justly  be  visited  with  the  penalty  of 
confiscation.  Those  who  allege  that  sailing  under  belligerent  convoy  is 
also  attended  by  the  same  consequences,  must  show  it  by  appealins  to  the 
oracles  of  public  law,  to  the  text  of  treaties,  to  some  decision  of  an  in- 
ternational tribunal,  or  to  the  general  practice  and  understanding  of 
nations.  If  all  these  are  silent  upon  the  subject,  can  it  be  expected  that 
the  Government  of  the  United  States  will  relinquish  their  claim  to  an  in- 
demnity for  the  property  of  their  citizens  thus  captured  and  confiscated, 
even  if  the  question  were  more  doubtful  than  it  is,  upon  principle  ana 
analogy  ? 

**  The  third  general  ground  of  capture  of  Ametican  vessels  and  cargoes, 
that  of  their  being  possessed  of  French  consular  certificates  of  origin  after 
the  French  consuls  in  the  United  States  were  prohibited  by  their  own  gov- 
ernment to  issue  them,  except  to  vessels  bound  directly  to  the  ports  of  France, 
proceeded  upon  a  mistaken  assumption  of  fact.  The  French  consuls  were 
accustomed  to  give  their  certificates  to  any  American  vessel  applying  for 
them,  without  regard  to  the  port  of  destination,  except  that  it  must  be-a 
port  of  France,  or  of  an  ally  of  France,  or  of  a  neutral  power.  In  the 
year  1810  the  French  Government  forbade  the  granting  these  ceriificatea 
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to  any  other  Tossels  than  those  bonnd  to  the  ports  of  France;  bnt  the 
instrnctionB  to  that  effect  did  not  reach  the  French  consols  in  the  United 
States  until  the  13th  of  November  of  that  year,  prior  to  whioh  time  those 
eertitioates  bore  date  which  were  made  the  pretext  for  the  seizure  of  Amer- 
ican vessels  by  the  Danish  ernisers.  Even  if  the  certificates  had  been 
spnrions,  as  was  supposed,  contrary  to  the  fact,  that  would  not  have  been 
a  Justifiable  cause  fur  the  seizure  and  confiscation  of  an  American  vessel 
under  Danish  authority,  whatever  might  have  been  the  consequences  in 
the  tribunals  of  France  of  a  capture  by  a  French  oruiBer.  As  to  Denmark, 
a  French  certificate  of  origin,  not  being  a  document  required  by  the  law 
of  nations,  was  a  paper  altogether  uuimportant  and  superfluoas.  Indeed 
it  is  difficult  to  conceive  how  it  should  even  have  been  otherwise  consid- 
ered by  the  Danish  tribunals,  since  it  is  said  that  His  Majesty  had  not 
adopted  the  decrees  of  Berlin  and  MUan.  and  the  other  violent  measures 
of  France  against  neutral  trade. ^ 

In  communicating  this  argument  to  his  government, 
CowOiuion  of  a       ^y  Wheaton  said  he  flattered  himself  that  the  views 

CoilV6ll'tliOD. 

he  had  taken  of  the  question  of  the  oppclusiveuess 
of  prize  sentences  would  induce  the  Danish  Government  ''once  more  to 
abandon  this  ground/'  It  seems  to  have  had  that  effect,  though  it  did 
not  at  the  moment  produce  any  apparent  result."*  Nevertheless,  after  fur- 
ther negotiations  the  Danish  commissioners  at  length  offered  a  som  which 
Mr.  Wheaton  decided  to  accept,  and  on  March  28,  1830,  he  signed  with 
them  a  convention  in  which  provision  was  made  for  its  payment.' 

By  this  convention  His  Majesty  the  King  of  Den- 
Tenu  of  th«  Con-     jg^g^^^  ^hUg  jenouncing  the  indemnities  which  "  might 

be  claimed  "  from  the  Government  of  the  United  States 
on  account  of  the  seizure,  detention,  condemnation,  or  confiscation  of  ves- 
sels, cargoes,  or  other  property,  engaged  to  pay  to  the  United  States  the 
som  of  650,000  Spanish  milled  dollars,  "  on  account  of  the  citizens  of  the 
United  States  who  have  preferred  claims  relating  to  the  seizure,  deten- 
tion, condemnation,  or  confiscation  of  their  vessels,  cargoes,  or  property 
whatsoever,  *by  the  public  and  private  amftd  ships,  or  by  the  tribunals  of 
Dennuirk,  or  in  the  states  subject  to  the  Danish  scepter.''  It  was  agreed 
that  this  sum  should  be  paid  in  three  equal  installments  on  March  31, 1831, 
September  30, 1831,  and  September  30, 1832,  respectively,  with  interest  on 
the  second  and  third  installments  i^om  March  31, 1831,  at  the  rate  of  4 
per  cent  per  annum.  The  distribution  of  the  fund  was  committed  to  the 
United  States,  and  for  the  purpose  of  adjusting  the  claims  described  in 
the  convention  the  United  States  engaged  to  establish  a  ''board  of  com- 
missioners, consisting  of  three  citizens  of  the  United  States,"  who  should 

^  H.  Doc.  249, 22  Cong.  1  sess.  34-38. 

>H.  Doc.  249,  22  Cong.  1  sess.  22. 

'With  reference  to  the  sum  which  he  accepted,  Mr.  Wheaton,  in  a 
dispatch  to  Mr.  Van  Buren,  said:  "I  have  not  before  me  sufficient  mate- 
rial from  which  to  form  a  judgment  as  to  the  real  amount  of  the  losses 
unjustly  sustained  by  our  citizens  from  Danish  captures.  You  will  find 
that  Mr.  Erving,  in  his  oorrespondenoe,  estimates  the  actual  loss  at  about 
$1,750,000,  reckoning  about  thirty-five  condemnations  'quite  unjust,'  to 
use  his  own  expression.  But  supposing  the  real  injury  to  have  been  con- 
siderably greater,  the  sum  now  recovered,  considering  the  diminished 
resources  of  this  exhausted  country,  will,  I  trust,  be  considered  as  a  toler- 
able salvage  from  this  calamitous  concern."  (Davis's  Notes :  Treaties  and 
Conventions,  1770-1887,  p.  1287.) 
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be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  and  who  should  meet  at  Washington  and  within  two  years 
from  the  time  of  their  first  mating  ''receive,  examine,  and  decide  upon  the 
amount  and  validity  of  all  such  claims,  according  to  the  merits  of  the 
several  cases,  and  to  justice,  equity,  and  the  law  of  nations."  The  com- 
miHsiouers  were  required  to  take  an  oath  or  affirmation  '<  for  the  faithful 
and  diligent  discharge  of  their  duties."  They  were  "authorized  to  hear 
and  examine,  on  oath  or  affirmation,  every  question  "  relating  to  the  claims 
before  them,  and  ''  to  receive  all  suitable  authentic  testimony  concerning 
the  same.''  And  in  order  to  facilitate  the  proceedings  of  the  board  the 
King  of  Denmark  engaged,  "when  thereunto  required,  to  cause  to  be 
delivered  to  any  person  or  persons  who  shall  be  duly  authorized  for  that 
purpose  by  the  Government  of  the  United  States,  in  addition  to  the  papers 
already  delivered,  all  the  acts,  documents,  ship's  papers  and  prize  pro- 
ceedings which  may  still  remain  in  the  archives  of  the  High  Court  of 
Admiralty,  or  the  Prize  Tribunals  of  Denmark,  relating  to  the  seizure, 
detention,  condemnation,  or  confiscation  of  the  vessels,  cargoes,  or  prop- 
erty whatsoever,  belonging  to  the  citizens  of  the  United  States  of  America 
before  the  said  tribunals."  It  was  further  provided  that  the  commissioners 
should  "award  and  cause  to  be  distributed,  among  the  several  parties 
whose  claims  shall  be  allowed  by  the  board,  the  sum  mentioned "  in  the 
convention,  in  propoi-tiou  to  the  amounts  of  their  respective  claims  thus 
allowed.  Finally  it  was  declared  that  the  "intention  of  the  two  high 
contracting  parties  being  solely  to  terminate,  definitely  and  irrevocably, 
all  the  claims  which  have  hitherto  been  preferred,"  the  convention  was 
"only  applicable  to  the  cases  therein  mentioned,  and  having.no  other 
object  can  never  hereafter  be  invoked  by  one  party  or  by  the  other  as  a 
precedent  or  rule  for  the  future." 

In  order  to  carry  this  convention  into  efiect,  an  act 
AotofOoDffreM.  was  passed  by  Congress^  by  which  it  Was  provided 
that  "the  commissioners  who  are  or  may  be  appointed 
by  the  President  of  the  United  States,  by  and  with  the  advice  and  consent 
of  the  Senate,  in  pursuance  of  the  third  article  of  the  convention,"  should 
meet  at  Washington,  and  within  two  years  from  the  time  of  their  first 
meeting  "receive,  examine,  and  decide  upon  the  amount  and  validity  of 
all  such  claims  as  may  be  presented  to  them  and  are  provided  for  by  the 
convention  referred  to,  according  to  the  merits  of  the  several  cases,  and 
to  Justice,  equity,  and  the  law  of  nations,  and  according  to  the  provisions 
of  said  convention."  The  President  was  authorized  to  appoint  a  secretary 
to  the  commission,  and  the  commissioners,  or  a  majority  of  them,  with 
the  secretary,  were  required  to  convene  at  Washington  on  the  first  Monday 
in  April  1831  and  to  proceed  to  execute  the  duties  of  their  commission. 
It  was  provided  that  all  papers  in  the  Department  of  State  relating  to  the 
claims  should  be  delivered  to  the  commission.  The  commissioners  were 
empowered  to  make  all  needful  rules  and  regulations  for  the  government 
of  their  procedure.  Their  salary  was  fixed  at  $3,000  a  year  and  that  of 
the  secretary  at  $2,000,  and  the  President  of  the  United  States  was  author- 
ized to  make  provision  for  their  contingent  expenses.  At  the  close  of 
their  labors  they  were  directed  to  deposit  their  records  and  all  other 

I  Act  of  February  25,  1831,  4  Stats,  at  L.  446. 
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papers  in  the  posseseion  of  the  commiBsion  or  its  officers  in  the  Depart- 
ment of  State. 

As  commissioners  the  President  appointed  Qeorge 
Orfanisatioa  of  Com-  Winchester,  William  J.  Daane,  and  Jesse  Hoyt,  and 
as  secretary  Rohert  Fnlton.  They  met  in  Washing- 
ton on  Monday,  April  4,  1831,  and  in  obedience  to  the  act  of  Congress 
took  an  oath  faithfully  to  perform  the  daties  of  their  respective  offi- 
ces.' The  comniissioaers  then  addressed  a  letter  to  Mr.  Van  Buren,  as 
Secretary  of  State,  informing  him  of  their  organization,  and  received  in 
reply,  at  their  rooms,  *'in  a  building  on  Capitol  Hill,  formerly  occupied 
by  Congreaa,"  several  boxes  of  papers.  In  the  letter  with  which  these 
papers  were  transmitted  Mr.  Van  Bnren  informed  the  commissioners  that 
an  agent  had  been  sent  by  the  United  States  to  Sweden,  with  the  permis- 
sion of  the  government  of  the  latter  conntry,  for  the  purpose  of  with- 
drawing from  the  tribunals  of  Norway  such  documents  as  might  be  useful 
and  necessary  in  deciding  upon  claims  under  the  convention. 

On  the  6th  of  April  1831  the  commissioners  adopted 
Roles.  the  following  rules : 

"Ordered,  that  all  persons  having  claims  under  the  convention  between 
the  United  States  of  America  and  His  Migesty  the  King  of  IJeuiuarlc,  con- 
cluded and  signed  at  Copenhagen  on  the  28th  day  of  Murch  1830,  which 
are  to  bo  received  by  the  commi»sioners,  do  tile  a  memorial  of  the  same 
with  the  secretary  of  the  board  to  the  end  that  they  may  hereafter  be 
duly  examined,  and  the  validity  and  amount  thereof  decided  upon,  accord- 
ing to  the  merits  of  the  several  cases  and  the  suitable  and  an  then  tic 
tecitimoQy  concerning  them  which  may  hereafter  be  required.  The  said 
memciri  il  mnst  be  addressed  to  this  board.  It  must  set  forth  minutely 
and  particularly  the  various  facts  and  circumstances  whence  the  right  to 
prefer  each  claim  is  derived.  It  must  be  verified  by  the  affidavit  of  the 
claimant. 

''And  in  order  that  claimants  may  be  informed  of  what  is  now  considered 
by  the  commission  as  essential  to  be  averred  and  established  before  any 
such  memorial  can  be  received  by  this  board,  it  is  furthHr, 

"  Ordtredf  that  each  claimant  shall  declare  in  his  said  memorial,  for  and 
in  behalf  of  whom  the  said  claim  is  preferred,  and  whether  the  amount 
thereof,  and  of  auv  part  thereof,  if  allowed,  does  now,  and  at  the  time 
when  the  said  claim  arose  did,  belong  solely  and  absolutely  to  the  said 
claimant  or  to  any  other,  and  if  any  other,  what  person ;  and  in  cases  of 
claims  preferred  for  the  benefit  of  any  other  than  the  claimant,  the  memo- 
rial to  be  exhibited  must  further  set  forth,  when,  why,  and  by  what  means, 
and  for  what  consideration,  such  other  has  become  entitled  to  the  amount 
or  any  part  of  the  amount  of  the  said  claim.  The  memorial  required  to 
be  exhibited  by  all  claimants  must  alRO  set  forth  and  certainly  declare, 
whether  the  claimant,  as  well  as  any  other  for  whose  benefit  the  claim  is 
preferred,  is  now,  and  at  the  time  when  the  said  claim  arose,  was,  a  citizen 
of  the  United  States  of  America — where  he  is  now,  and  at  the  time  the 
said  claim  arose  was,  domiciliated,  and,  if  any,  what  change  of  domicilia- 
tion has  since  taken  place. 

''The  said  memorial  must  also  set  forth  whether  the  claimant,  or  any 
other  who  may  have  been  at  any  time  entitled  to  the  amount  claimed, 
or  any  part  thereof,  hath  ever  received  any,  and  If  any,  what  sum  of 


>  The  oath,  which  was  taken  before  a  justice  of  the  peace  of  the  District 
of  Columbia,  was  as  follows:  "I  do  solemnly  swear  that  I  will  faithfully 
and  diligently  discharge  the  duties  of  my  office,  and  that  I  will  support 
the  Constitution  of  the  United  States." 
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money,  or  other  equivalent  or  indemnification  by  way  of  inBorance  pr 
otherwise,  for  the  loss  or  injury  sustained,  satisfaction  for  which  is  therein 
asked.  And  if  such  payment  or  indemnification  has  been  made,  to  set  forth 
when  and  from  whom  the  same  was  received. 

''And  that  time  may  be  allowed  to  the  claimants  to  prepare  and  file  the 
memorials  above  mentioned, 

''It  is  further  ordered,  that  when  this  board  shall  close  the  present 
session,  it  will  adjourn  to  meet  asain  on  the  eleventh  day  of  July  next; 
at  which  time  it  will  proceed  to  ctocide  whether  the  memorials  filed  with 
the  Secretary  are  in  conformity  to  the  foregoing  orders,  and  proper  to  be 
received  for  examination. 

"  Ordered^  that  a  copy  of  these  proceedings  be  published  by  the  Secre- 
tary of  this  board,  in  all  the  newspapers  in  which  the  laws  of  the  United 
States  are  printed. '' 

After  adopting  the  foregoing  rules  the  commissioners  made  an  order  »a- 
thorizing  the  secretary  *'to  permit  claimants  or  their  agents  to  examine 
and,  if  needful,  copy  papers  in  his  possession/'  but  forbidding  the  taking 
or  copying  of  any  such  paper  out  of  the  office  of  the  commission. 

On  the  7th  of  April  the  commissioners  ordered  that  a 
Hotioe  of  Orcudsation.  notice  of  the  organization  of  the  commission  should  be 
published  in  the  Globe  and  the  National  IntelHgenoer  in 
Washington,  and  in  all  other  journals  in  which  the  Department  of  State 
had  caused  prior  notice  of  their  meeting  to  be  published.  The  commis- 
sioners then  adjourned  to  meet  again  on  the  11th  of  the  ensuing  July. 

At  the  second  session  of  the  commission  the  only 

SMond  8««iioa.       business  of  any  importance  that  was  transacted  was 

the  adoption  on  July  16  of  resolutions  with  respect  to 

the  filing  of  further  memorials,  the  examination  of  claims,  the  taking  of 

testimony,  and  the  reception  of  arguments.    These  resolations  wore  as 

follows : 

"  Ordered,  that  all  persons  having  claims  to  be  decided  upon  by  this 
board,  memorials  of  which  claims  have  not  yet  been  presented,  or  which, 
having  been  presented,  have  not  been  received  by  this  board,  do  file 
original  or  supplemental  memorials,  as  the  case  may  be,  in  their  several 
claims  on  or  before  the  first  Monday  in  October  next,  and  that  each  of  the 
said  memorials  shall  be  prepared  and  verified  in  conformity  with  the  mlM 
prescribed  in  the  order  of  this  board  of  the  7th  [6th]  of  April  last. 

"  Ordered,  that  all  cases  in  which  memorials  have  been  received  by  ibis 
board  be  set  down  for  examination  after  the  expiration  of  six  months  £raai 
the  date  hereof;  if,  however,  after  the  lapse  of  said  term,  any  claimant 
shall  show  good  cause  for  not  then  entering  upon  the  examination,  a 
further  time  may  be  allowed. 

"  Ordered,  that  in  all  cases  where  claimants  shall  deem  it  neocMBsarv  to 
take  testimony  in  support  of  their  claims,  the  said  testimony,  if  taken 
within  a  district  where  commissioners  have  been  appointed  by  toe  circuit 
court  of  the  United  States  to  take  affidavits,  shall  be  taken  before  such 
commissioner;  if  no  such  commissioner,  then  before  any  other  person 
qualified  by  law  to  administer  an  oath. 

"  Ordered,  that  all  persons  having  claims  under  the  convention  between 
the  United  States  and  His  Majesty  the  King  of  Denmark,  be  permitted  to 
support  their  respective  claims  by  the  argnmeuts  of  counsel,  but  that 
every  such  argument  shall  be  reduced  to  writing  and  filed  in  the  Secre- 
tary's office. 

"  Ordered,  that  the  several  claimants  under  the  said  convention  be  per- 
mitted, under  the  direction  of  the  secretary  of  this  board,  and  in  his 
office,  to  examine  the  memorials  and  documents  in  the  several  cases  before 
this  board,  and  to  file  objections  accompanied  by  arguments  in  sack 
cases  as  in  the  opinion  of  the  remonstrants  ought  not  to  be  favorably 
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racefyed:  sacb  obleetiont  and  argaments,  in  oasea  in  which  memorialB 
have  been  reeeivea.  to  be  filed  pnor  to  the  firat  Monday  in  January  liS32, 
**  Ordered,  that  when  thia  board  adjourn,  it  willadjonm  to  meet  again  on 
Monday  the  third  day  of  October  next,  at  which  time  it  will  proceed  to 
decide  whetlier  any  memoriala  which  may  have  been  filed  with  the  aecre- 
tary  prior  to  aaid  Srd  of  October  in  pnranance  of  the  above  order,  shall  be 
received  for  examination.'' 

The  third  aeaaion  of  the  board  began  on  the  3d  of 
Third  and  FenrtliBM-  October  and  cloaed  on  the  5th.     The  fourth  aeaaion 


opened,  puranant  to  adjournment,  on  the  9th  of  Jan- 
nary  1832.  On  the  12th  of  January  an  order  waa  adopted  to  the  effect 
''that  no  paper  or  document  filed  with  a  memorial  ahall  be  allowed  to  be 
withdrawn  from  the  office  nnleaa  upon  written  application  by  the  claim- 
ant, aupported  by  affidavit  atating  that  the  object  ia  to  withdraw  the 
paper  for  the  purpoae  of  authenticating  the  aame  or  proving  the  facta 
which  it  containa  before  aome  one  of  the  peraona  authorized  to  take  teati- 
mony  in  cases  depending  under  thia  commiaaion/' 

On  the  2d  of  February  further  orders  were  made.  On  the  7th  of  the 
preceding  October  a  notice  waa  publiahed  by  direction  of  the  board  to 
the  effect  that  it  would,  on  the  opening  of  ita  fourth  aeaaion  on  the  9th  of 
January  1832,  proceed  to  determine  the  validity  of  all  claims  which  ahould 
then  havo  been  filed  and  docketed.  By  the  2d  of  February  the  commia- 
sioners  had  diapoaed  of  all  auch  claima  aa  were  ready  for  hearing;  but  it 
waa  found,  that  a  number  of  the  caaes,  though  duly  filed  and  docketed, 
were  not  ready  to  be  heard,  and  that  in  aome  of  them  the  claimants  had 
not  exhibited  ''aa  much  induatry  in  preparation''  aa  they  ahould  have 
done.  The  commiaaionera  therefore  gave  notice  that  all  peraona  having 
claima  ahould  preaent  them  on  or  before  the  Ist  of  the  following  May,  veri- 
fied in  oonformity  with  the  rules  of  the  board  and  accompanied  with  all 
proofs  which  they  might  think  material;  that  when  the  bo^rd  next  met, 
on  the  23d  of  April,  it  would  proceed  to  decide  all  claima  then  filed  but 
not  prerionaly  acted  on,  and  that  after  the  lat  of  May  no  memorial  would 
be  received  nnleaa  aatisfactory  canae  for  not  filing  it  before  waa  ahown.^ 

At  the  aame  time  the  board  publiahed  certain  rulea  of  decision  to  which 
a  fuller  reference  will  be  made  hereafter. 

The  fifth  aeaaion  of  the  board  began  on  the  23d  of 
Fifth  and  Sixth  BmsIobs.  April  1832,  and  ended  on  the  10th  of  May,  when  an 
adjournment  waa  taken  till  the  firat  Monday  in  Octo- 
ber. On  that  day  the  sixth  aeaaion  began,  but  only  Mr.  Duane  appeared, 
the  two  other  commiaaionera  being  ill.  The  aixth  aeaaion  waa  therefore 
ordered  to  atand  adjourned  till  the  26th  of  November,  and  on  that  day  the 
commiaaionera  reaaaembled.  They  remained  in  aeaaion  till  December  19, 
when  it  waa  ordered  that,  aa  aeveral  applicationa  had  been  made  for 
rehearinga,  and  aa  the  board  waa  anxioua  to  afford  claimanta  every  oppor- 
tunity to  prove  (heir  claims,  the  commiaaion  would  adjourn  till  March  1, 
1S33,  a  month  before  the  termination  of  the  period  prescribed  for  its  exist- 
ence, and  that  no  application  for  a  rehearing  or  for  filing  original  or  sup- 
plemental memorials,  or  for  the  introduction  of  proof,  would  be  received 
after  that  day. 


^MSS.Dept.  of  State. 
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The  seyenth  and  last  session  of  the  board  did  not 
Serenth  s«s«ion.      actually  begin  till  the  4th  of  March  1833.     On  the  Ist 
of  March  only  one  commissioner  was  present,  and  on 
the  2d  there  were  only  two.    They  did  not  all  appear  nntil  the  4th. 

It  has  heretofore  been  stated  that  the  commiasioneri 
Rules  of  Beoiaion.     on  the  2d  of  Febraary  1832,  at  the  close  of  their  fourth 
session,  published  certain  rules  of  decision.    These 
rules  were  as  follows : 

"  Thursday,  February  S,  18S2. 

^'The  board,  having  been  for  some  time  engaged  in  considering  the 
validity  of  the  claims  which  have  been  filed  and  docketed,  and  the  proofls 
in  support  thereof,  deem  it  proper  to  lay  down  certain  rules,  to  be  adhered 
to  in  ail  cases  which  shall  not  present  a  peculiar  claim  to  exception  from 
their  operation : 

"  Kegarding  the  fund  provided  by  the  convention  with  Denmark  as 
designed  to  indemnify  claimants  for  the  actual  losses,  and  not  for  profits, 
which  might  or  might  not  have  been  realized — it  is  Ordered,  That  in  cases  of 
condemnation,  reuiuneration  shall  be  made  according  to  the  actual  value 
of  vessel  and  cargo  respectively,  at  the  commencement  of  the  voyage. 

''Considering  the  absence  of  proof  in  some  cases,  and  its  imperfection 
in  others,  in  relation  to  freiffht,  insurance,  demurragey  and  damage  owing  to 
detention;  and  consequently,  that  exact  justice  cannot  be  done  in  each 
particnlar  case;  comparing,  besides,  the  several  claims  for  freight,  insar- 
ance,  demurrage,  and  damage,  with  each  other,  and  finding  no  standard 
therein — it  is 

''  2nd.  Ordered,  That  in  all  cases  of  condemnation  or  detention  there 
shall  be  allowed  two-thirds  of  a  fair  freight  for  the  passage  in  which  the 

loss  occurred,  [and]  a  premium  of  insurance  at  the  rate  of per  cent 

upon  the  value  of  the  vessel  and  cargo  respectively  at  the  commencement 
of  the  voyage. 

"3.  That  in  all  cases  of  detention  of  vessels,  there  shall  be  allowed, 
besides,  for  demurrage — 

" dollars  per  day  on  vessel  under  150  tons  burthen. 

" "         "     "     "      "      between  150  and  200,  inclusive. 

" "  "      "     "      "       above  200. 

4.  That  in  cases  of  detention  of  cargo,  there  shall  be  allowed  for  dam- 
ages at  the  TSbi-e  of per  cent  per  year. 

"  That  iu  cases  iu  which  special  damage  shall  be  proved,  as  where  the 
cargo  was  in  whole  or  in  part  of  a  perishable  nature,  or  was  wasti'd  or 
destroyed,  an  additional  allowance  should  be  made  according  to  the  facts. 

'*  This  allowance  to  be  in  full  for  all  ii\juries  resulting  from  capture  and 
detention,  including  cases  in  which  voyages  were  broken  up,  and  all  other 
speculative  damages. 

''5.  That  in  all  cases,  the  expenses  incurred  in  defending  vessel  and 
cargo  shall  be  allowed  in  full. 

'*Ab  the  board  cannot  anticipate  whether  the  fund  distributable  under 
the  convention  with  Denmark  will,  or  will  not,  be  adequate  to  the  pay- 
ment of  all  the  sums  which  shall  be  awarded  by  this  commission;  it  is 

'^  Ordered,  that  in  each  case  sucli  sum  shall  be  awarded  and  stated  as 
the  board  shall  believe  would  be  justly  payable,  were  the  fund  adequate; 
and  that  if  the  fund  shall  not  be  adequate  to  pay  the  aggregate  amounts 
allowed  to  all  the  claimants,  a  'pro  rata'  distribution  shall  be  made  in 
conformity  with  the  provisions  of  the  convention.    It  is  further 

'*  Ordered,  that  an  entry  be  now  made  on  the  record  of  all  the  decisions 
made  by  the  board  at  its  present  session.'* 

In  applying  these  rules  the  board  discovei-ed  that  they  "  would  not  oper- 
ate *  *  *  equally  upon  various  classes  and  descriptions  of  claims 
presented.^'  The  board  therefore  at  its  sixth  session  changed  the  mles 
and,  setting  aside  all  decisions  that  had  been  made  in  conformity  with 
them,  proceeded  to  make  awards  in  nccordnnce  with  a  series  of  amended 
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mleB.     These  rules  the  board  on  the  22d  of  March  1833  ordered  to  be 
entered  on  the  minates.    They  were  as  follows : 
"That  in  all  cases  of  eandemnation  there  shall  be  allowed, 
*'  1st.  The  value  of  the  vessel  agreeably  to  the  following  scale : 
"  For  Eastern  vessela— 140.00  per  ton. 
"For  Northern  yessel8--^60.00  per  ton. 
"2nd.  The  value  of  the  cargo  at  the  cost  of  the  same  in  the  port  from 
whence  she  sailed,  agreeably  to  the  invoice,  without  any  addition  to  the 
invoice  for  freight  or  insurance. 

"3rd.  A  premium  of  insurance,  at  the  rate  of  eight  per  cent  upon  the 
value  of  the  vessel  and  cargo. 

"4th.  Freight,  for  the  voyage  in  which  the  loss  occurred,  at  the  rate  of 
twelve  dollars  per  ton. 
"5th.  Demurrage,  on  the  following  scale: 
"$15.00  per  day  for  vessels  under  150  tons. 
'*  $20.00  per  day  for  vessels  between  150  and  200  tons. 
"$25.00  per  day  for  vessels  between  200  and  300  tons. 
"$30.00  per  day  for  vessels  over  300  tons. 
"That,  in  all  cases  of  detention  of  vessel  and  cargo,  there  shall  be  allowed 
as  follows: 
"1st.  Freight,  at  the  rate  of  six  dollars  per  ton. 

"2nd.  Premium  of  insurance,  at  the  rate  of  eight  per  cent  upon  the  value 
of  vessel  and  cargo,  respectively,  at  the  commencement  of  the  voyage. 
"3rd.  For  the  detention  of  the  vessel,  for  demurrage: 
"$20.00  per  day  on  vessels  under  150  tons'. 
"$25.00  per  day  on  vessels  between  150  and  200. 
"$30.00  per  day  on  vessels  between  200  and  300. 
"$40.00  per  day  on  vessels  over  300  tons. 
"That  for  detention  of  cargo  there  shall  be  sillowed  for  damages,  at  the 
rate  of  twelve  per  cent  per  annum ;  and  in  cases  of  detention  where  special 
damages  shall  be  proved,  as  where  the  cargo  was  in  whole  or  part  of  a 
perishable  nature  or  was  wasted  or  destroyed,  an  additional  ^lowanoe 
shall  be  made  according  to  facts. 

"This  allowance  to  l^  in  full  for  all  iivjuries  resulting  from  capture  and 
detention,  including  oases  in  which  voyages  were  broken  up,  and  all  other 
speculative  or  consequential  damages. 

"In  all  cases  the  expenses  incurred  in  defending  the  vessel  and  cargo  in 
the  course  of  judicial  investigation  shall  be  allowed  in  full,  but  no  other 
claim  for  expenses  shall  be  allowed. 

"In  all  cases  where  the  claim  is  presented  by  an  underwriter,  he  shall 
receive  no  other  or  greater  allowance  for  the  loss  or  detention  of  vessel — 
cargo— or  freight,  than  would  have  been  allowed  to  the  owner  agreeably 
to  the  foregoing  rules.'' 

The  last  meeting  of  the  board  was  held  on  the  28th 

Final  Report.         of  March  1833,  when  the  commission  adjourned  Hue  die. 

Prior  to  their  adjournment  the  commissioners  signed  a 

report  to  the  Secretary  of  State  giving  an  account  of  their  proceedings, 

and  directed  it  to  be  recorded  in  the  journal.    This  report,  to  which  is 

annexed  the  order  of  adjournment,  is  as  follows : 

Thursday,  S8  March  1833. 

To  THB  SBCRETARY  OF  STATE  OF  THE  UNITED  STATES: 

"The  undersigned  Commissioners,  Citizens  of  the  United  States, 
app<9lnted  b^  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  having  performed  the  duties  with  which  they  were  charged,  under 
the  Convention  Det ween  the  United  States  and  His  Majesty  the  King  of 
Denmark,  bearing  date  the  twenty  eighth  day  of  March  1830,  beg  leave 
to  submit  an  account  of  their  proneedings  in  the  following  report. 

"The  Undersigned  having  received  their  appointments  from  the  Presi- 
dent of  the  United  States,  in  conformity  to  the  third  article  of  the  Con- 
vention, assembled  at  the  city  of  Washington  ou  the'  4th  day  of  April 
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1831,  and  organized  a  Board  pntBuant  to  the  provisions  of  the  said  Con- 
vention and  the  act  of  Congress  appertaining  thereto. 

**  On  the  suooeeding  day  they  received  from  the  Department  of  State 
various  papers  and  doenments,  and  from  time  to  time  thereafter  certified 
copies  of  sentences  in  the  Tribunals  of  Denmark,  transmitted  agreeably 
to  the  stipulations  of  the  said  Convention. 

''  At  this  session  of  the  Board  various  preliminary  rules,  or  orders^  and 
forms  of  proceeding  were  established,  and,  in  the  first  place,  an  order  was 
made,  whereby  all  persons  having  claims  under  the  said  Convention  were 
required  to  file  a  memorial  of  the  same  with  the  Seoretaij  of  this  Board, 
to  the  end  that  they  might  be  examined,  and  the  validity  and  amounts 
thereof  decided  upon,  according  to  the  suitable  and  authentic  testimony 
concerning  the  same,  which  order,  as  well  as  those  subsequently  made  by 
the  Board,  was  extensively  circulated  throagh  the  medium  of  uie  public 
newspapers. 

"Tne  Second  Session  of  the  Board  was  held,  agreeably  to  notice  for  that 
purpose  given,  and  which  session  commenced  on  the  11th  day  of  July 
1^1;  and  notwithstanding  the  Convention  had  been  ratified  for  more 
than  a  year,  and  a  large  minority  of  the  claimants  had  long  before  filed 
their  claims  in  the  Department  of  State,  the  Board  had  before  them  bat 
257  memorials,  many  of  which  were  not  received  by  the  Board,  but  some 
of  them  were  at  subsequent  meetings  again  presented  for  consideration, 
and  were  finally  received.  Upon  disposing  of  all  the  business  before  them 
at  this  session,  the  Board  ai^oamed  to  meet  aspain  on  the  third  day  of 
of  October  1831,  at  which  time  it  was  found  that  there  were  187  new 
memorials  presented,  making  in  all  444  up  to  that  period! 

"After  examining  the  new  memorials,  and  recording  those  which  had 
been  presented  at  the  previous  meetings,  the  Board  then  determined  to  set 
down  all  the  memorials  for  hearing  and  final  decision,  and  gave  notice  to 
this  effect  in  the  usual  manner,  that  the  claimants  might  come  prepared 
to  sustain  their  claims. 

"At  the  Fourth  session,  which  commenced  on  the  ninth  day  of  January 

1832.  the  Board  ascertained  that  105  new  memorials  had  been  filed  since 
the  last  adjournment;  after  preliminary  disposal  of  which  the  Board  pro- 
ceeded to  consider  and  decide  all  the  cases  whioh  were  ready  for  healing, 
in  purnnance  to  the  notice  previously  given. 

*'The  Board  finding  but  a  few  cases  ready  for  hearing,  and  that  there 
had  been  great  procrastination  on  the  part  of  the  claimants  in  furnishing 
the  necessary  proofs,  thereupon  adjourned  to  meet  again  on  the  23rd  day 
of  April  following. 

''The  Board  at  the  opening  of  their  fifth  session  ascertained  that  67 
memorials  had  been  filed  during  the  last  vacation.  Those  were  all  aoted 
upon  and  preliminarily  disposed  of  according  to  the  rules  which  had  been 
adopted.  After  having  heard  some  of  the  principal  questions  pending 
before  this  Board  discussed  by  eminent  counsel,  and  acted  upon  all  the 
cases  ready  for  hearing,  the  Board  adjourned  to  meet  again  on  the  first 
day  of  October  following. 

"  In  consequence,  however,  of  the  indisposition  of  a  minority  of  the 
Board,  and  of  the  epidemic  which  then  prevailed  at  the  city  of  Washing- 
ton and  other  parts  of  the  United  States,  one  of  the  members  of  the 
Board  repaired  to  Washington  and  adjourned  the  sitting  of  the  Board  to 
the  26th  day  of  November  following. 

**  On  that  day  the  Board  again  assembled,  and  continued  in  session  ftt>m 
time  to  time  until  thev  had  disposed  of  all  the  cases  that  were  ready  for 
hearing.  Even  at  this  l&te  date  20  new  memorials  were  presented,  received, 
and  disposed  of  according  to  the  rules  of  the  Board. 

''  Notice  of  the  final  session,  to  be  held  on  the  1st  day  of  March  1883 
was  given  in  the  following  order,  which  was  published  in  the  usual  man* 
ner  for  the  information  or  the  claimants: 

"  *  Ordered,  that  the  Board  of  Commissioners  had  hoped  to  close  the  ad- 
justment of  claims  under  the  Convention  with  Denmark  during  the  pres- 
ent session,  but  having  received  several  applications  for  re-hearinff,  and 
being  anxious  to  afford  to  claimants  every  possible  means  of  establ&hing 
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their  clftims  in  those  cases,  and  in  others  where  there  was  a  deficiency  of 
proof,  have  determined  to  adjourn  to  the  first  day  of  March  1833.  And 
as  there  is  bnt  one  month  after  that  period  allowed  by  law  for  the  final 
settlement  of  the  claims,  and  distribution  of  the  funds,  it  has  become  nec- 
essary to  order,  and  notice  is  hereby  given,  that  no  application  for  re- 
hearing or  for  filing  original  or  supplemental  memorials,  or  the  introduction 
of  proof,  will  be  received  after  the  first  day  of  March  1833/ 

''Notwithstanding  the  positive  terms  of  this  order,  and  the  absolute 
necessity  of  its  adoption,  the  Board,  feeling  great  reluctance  to  shut  out 
any  claims  which  might  be  entitled  to  come  under  the  Convention,  waived 
the  foregoinff  order,  and  received  twenty-five  new  memorials,  and  all  the 
testimony  offered  in  all  the  cases,  and  considered  and  acted  upon  the  same. 

"The  object  of  the  Board  being  only  to  eflect  as  Just  and  equitable  a 
distribution  of  the  fund  as  possible,  to  this  end  the  Board  at  its  second  ses- 
sion passed  an  order  and  caused  it  to  be  published,  giving  the  right  to 
any  claimant  to  file  objections,  and  to  support  the  same  by  argument  or 
reference  to  proofe,  against  the  admission  of  any  other  claims ;  and  by  this 
course  the  Board  hoped  to  be  aided  in  arriving  at  the  truth  and  the  appli- 
cation of  jnst  principles  to  each  and  all  of  the  cases.  The  Board,  however, 
did  not  reap  as.mnch  benefit  from  this  privilege  as  they  had  anticipated; 
nevertheless,  the  undersigned  feel  satisfied  that  the  course  adopted  from 
time  to  time  in  granting  indulgence  to  the  claimants  in  the  manner  sug- 
gested was  the  only  6ne  dictate  by  the  principles  of  justice.  Indeed,  it 
may  wi^h  more  propriety  be  said  that  the  course  pursued  was  one  which 
had  been  dictated  by  the  very  nature  of  the  cases  arising  under  the  Con- 
vention, rather  than  marked  out  by  the  Commissioners.  If  less  time  had 
been  allowed  the  claimants,  it  is  manifest  to  the  Board  that  great  injus- 
tice mast  have  been  done  to  many  of  them,  who  were  guilty  of  no  fault 
and  to  vrhom  no  negligence  could  be  imputed. 

"With  this  brief  explanation  of  the  course  pursued  by  the  Board,  and 
their  reasons  for  adopung  it,  they  will  now  proceed  to  state  the  results  of 
their  whole  operations. 

"  The  gross  amount  of  claims  brought  before  the  Board  was  upwards  of 
three  millions  of  dollars,  and  the  total  amount  allowed  is  $2,154,425.  To 
pay  these  amounts  the  convention  provided  the  sum  of  $650,000,  and  inter- 
est on  the  installments,  which  together,  it  appears  by  a  statement  fur- 
nished the  Board  by  the  Secretary  of  the  Treasury,  amount  to  the  sum  of 
1070,564.70,  which  by  a  computation  it  will  be  seen  is  31  and  i  per  cent  on 
the  jgfoss  amount  allowed. 

"The  Schedule  A  will  show  the  amount  awarded  to  each  claimant,  and 
the  amount  of  the  dividend  thereon. 

''These  documents  exhibit  a  full  and  distinct  view  of  the  disposition  of 
the  fnnd  committed  to  the  charge  of  the  Board. 

"  The  Commissioners  have  nothing  further  to  add  than  that  they  here- 
with send  to  the  Department  of  State  a  journal,  or  record,  of  the  proceed- 
ings, which  shows  with  a  more  detailed  accuracy  the  proceedings  of  the 
Board,  from  the  time  of  its  organization  to  the  day  of^its  final  adjourn- 
ment. The  undersigned  would  recommend  that  Schedule  A  be  transferred 
to  the  Treaso^  Department  as  a  guide  for  the  payment  of  the  respective 
awards,  and  they  would  also  suggest  its  speedy  publication  ror  the 
information  of  all  those  whom  it  may  concern,  or  that  such  other  mode 
may  be  adopted  by  the  proper  officers  of  the  Government  of  the  United 
States  as  may  be  suggested  for  the  more  convenient  attainment  of  the 
obiect  to  be  accomplished. 

''All  of  which  is  respectfully  submitted. 

"Geo.  Winchester. 

•         "J.  HOYT. 

"W.»J.   DUANB. 

"Test: 

"Robert  Fulton,  Secretary, 

"  The  Board  having  thus  completed  the  duties  which  were  assigned  to 
ihem,  herebv  order,  that  the  Records  of  their  proceedings,  together  with 
aU  the  vouchers  and  documents  produced  relative  to  the  claims  preferred 
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to  them,  be  deposited  in  the  Department  of  State;  and  as  the  nndeTsigned 
are  of  opinion  that  no  farther  business  will  be  laid  before  them  apper- 
taining to  their  duties  as  Commissioners  under  the  said  oonveution,  and 
that  no  good  object  is  to  be  answered  by  their  continuing  in  session,  do 
hereby  agree  to  adjonin  without  day,  and  they  do  hereby  adjourn  with- 
out day. 

"Geo.  W1NCHE8TKB. 

"J.   HOYT. 
"W.  J.  DCANK. 

''Test: 

''Robert  Fulton,  Secretary  J' 

In  connection  with  the  settlement  of  the  claims 

Th«  B«re«n  PrixM.  against  Denmark  for  spoliations  it  is  proper  to  refer  to 
the  case  of  the  three  British  vessels  captured  in  1779 
by  the  Alliancef  Captain  Landais,  of  the  squadron  under  John  Paul  Jones, 
and  carried  into  Bergen,  in  Norway,  where,  on  the  demand  of  the  British 
minister,  they  were  seized  by  the  Danish  Government  and  restored  to  their 
owners  on  the  ground  that,  as  Denmark  had  not  acknowledged  the  inde- 
pendence of  the  United  States,  the  prizes  could  not  be  considered  as  law- 
ful. In  a  note  to  M.  Bemstorf,  the  Danish  minister  for  foreign  affairs,  of 
December  22, 1779,  Franklin  asked  that  the  order  of  restoration  be  repealed, 
or  that  if  it  had  been  executed  the  value  of  the  prizes,  which  was  esti- 
mated at  £50,000,  should  be  paid  by  Denmark  to  the  United  States.  M. 
Bemstorf  answered  evasively,  though  in  substance  he  pleaded  duress  as 
an  excuse  for  the  order,  which  had  been  carried  into  effect.*  In  1787  Con- 
gress instructed  Jefferson,  who  was  then  minister  of  the  United  States  at 
Paris,  to  make  a  representation  on  the  subject  to  the  King  of  Denmark; 
and  Jefferson  authorized  Jones  to  pursue  the  claim  at  Copenhagen.  Noth- 
ing, however,  was  accomplished,  and  in  1806  Congress  passed  an  act  ap- 
propriating $4,000  to  Landais  as  prize  money  on  account  of  the  captures.* 
In  1812  Mr.  Monroe  as  Secretary  of  State  addressed  an  inquiry  in  regard 
to  the  claim  to  Mr.  Pedersen,  then  Danish  charg6  d'affaires  at  Washing- 
ton, who  replied  that  his  government  never  had  considered  the  claim  as 
legal,  and  that  it  now  regarded  it  as  superannuated  and  abandoned.  Sub- 
sequently the  matter  was  several  times  brought  to  the  attention  of  Con- 
gress.3  But  after  the  present  convention  with  Denmark  was  carried  into 
effect  a  question  arose  as  t-o  whether  the  claim  was  not  barred  by  its  pro- 
visions. An  examination  of  them  led  the  United  States  to  conclude  that 
it  was  not.  While  the  high  contracting  parties  by  Article  V.  declared  it 
to  be  their  intention  to  terminate  "  all  the  claims  which  have  hitherto 
been  preferred,''  they  also  declared  "  that  the  present  convention  is  only 
applicable  to  cases  therein  mentioned.''  The  claims  against  Denmark 
mentioned  in  the  convention  were  described  in  Articles  I.  and  IV.  In 
Article  I.  they  were  described,  as  we  have  seen,  as  "claims  relating  to  the 
selKire,  detention,  condemnation,  or  confiscation  of  their  (American  citi- 
zens*) vessels,  cargoes,  or  property  whatsoever,  by  the  public  and  private 
armed  ships,  or  by  the  tribunals  of  Denmark,  or  in  the  states  subject  to 
» 

« Wharton's  Dip.  Cor.  Am.  Rev.  m.  385,  433,  435,  528,  534,  540,  597,  678, 
744;  V.462;  VI.  261,  717. 

» Act  of  March  28, 1806,  6  Stats,  at  L.  61. 

'H.  Rep.  389,  25  Cong.  2  sess. 
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the  Danish  aeepter."  In  Article  IV.  they  were  described  as  ''the  claims 
hitherto  preferred,  or  which  may  hereafter  be  preferred,  relating  to  the 
seizure,  detention,  condemnation  or  confiscation  of  the  vessels,  cargoes,  or 
property  whatsoever,  which  in  the  last  maritime  war  of  Denmark  have 
taken  place  under  the  flag  of  Denmark,  or  in  the  states  subject  to  the 
Danish  scepter."  These  descriptions  were  construed  by  the  United  States 
as  exclnding  the  claim  for  the  Bergen  prizes  J  In  1848,  however.  Congress 
authorized  the  Secretary  of  the  Treasury  to  pay  to  the  legal  representa- 
tives of  Jones,  and  of  the  officers,  seamen,  and  marines,  their  just  propor- 
tions of  the  value  of  the  prizes,  adjusting  their  claims  on  principles  of 
justice  and  equity,  and  deducting  from  Landais's  share  the  sum  which  he 
received  under  the  act  of  1806.' 

1 H.  Ex.  Doc.  264,  28  Cong.  1  sess. 

sAct  of  March  21,  1848,  9  Stats,  at  L.  214;  Lawrence's  Wheaton,  3  ed. 
note  16,  p.  41. 

*'  Sir  :  In  answer  to  your  letter  of  the  1st  instant,  requesting  permission, 
on  behalf  of  Mr.  Tennant,  to  withdraw  from  the  Department  of  State  the 
pax>erB  filed  by  him  with  the  Commissioners  under  the  Danish  convention, 
I  have  to  inform  you  that  those  papers  having  been  deposited  in  this 
Department  in  conformity  with  the  act  of  the  25th  of  February,  1831, 
which  directs  that  on  the  close  of  the  commission  the  records,  documents, 
and  all  other  papers  in  the  possession  of  the  commission  or  its  officers 
shall  be  deposited  in  this  Department,  and  which  makes  no  provision  for 
any  subsequent  disposition  of  any  portion  of  them,  either  by  returning 
them  to  the  claimants  or  otherwise,  I  do  not  consider  myself  authorized 
to  permit  them  to  be  withdrawn.  Copies  of  those  papers,  however,  which 
relate  to  the  claim  of  Mr.  Tennant,  will  be  furnished  to  you,  upon  the 
payment  of  the  charges  fixed  by  law  for  the  same,  and  they  have,  agreeably 
to  the  request  made  by  you  to  Dr.  Jones,  been  ordered  to  be  made.''  (Mr. 
McLane,  Sec.  of  State,  to  Mr.  Kennedy,  January  4,  1834,  MS.  Dom.  Let. 
XXVI.,  135.) 
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THE  NEAPOLITAN  INDEMNITY:  CONVENTION  OP  OCTOBER  14, 

1832. 

Among  the    '^ allied''   powers   to  whom   Napoleon 
inTita^B  to  Amenean  ^^^^^^  ^jg  Berlin  and  Milan  decrees  to  be  commanicated 

was  the  kingdom  of  Naples.  The  government  of  the 
kingdom,  wisely  heeding  the  intimation,  promptly  reenacted  them — the 
Berlin  decree  on  December  21,  1806,  and  the  Milan  on  January  9,  1808. 
But  the  effect  of  these  measures  on  the  commerce  of  the  country  was 
so  destructive  that  on  March  31, 1809,  the  government,  with  a  view  to 
supplying  the  needs  of  the  people,  issued  a  decree  inviting  the  importation 
by  neutral  vessels  of  certain  enumerated  articles.  This  measure  did  not, 
however,  obtain  the  response  that  was  expected ;  and  for  the  purpose  of 
securing  importations,  Murat,  as  Joaohim  the  First,  King  of  Naples,  on 
June  dO,  1809,  issued  a  special  decree  by  which  American  vessels  were  by 
name  authorized  to  import  into  the  kingdom  not  only  the  articles  enumer- 
ated in  the  decree  of  the  preceding  March,  but  also  rice  and  staves,  Peru- 
vian bark  and  other  drugs,  Georgia,  Louisiana,  and  Carolina  cotton,  Java 
coffee  and  sugar.  Moreover,  the  Marquis  of  Qallo,  secretary  for  foreign 
affairs,  on  July  1, 1809,  by  order  of  the  King,  addressed  a  communication 
to  F.  Degan^  esq.,  United  States  consul  at  Naples,  by  which  it  was 
declared  to  be  the  intention  of  His  Mi^esty,  as  a  general  measure,  freely 
to  admit  American  vessels  coming  directly  to  his  ports,  provided  they  had 
regrular  papers  and  had  not  by  paying  duty  to  Great  Britain,  or  by  sub- 
mitting to  be  searched  by  British  cruisers,  brought  themselves  within  the 
decrees  of  December  21, 1806,  and  January  9, 1808. 

To  these  various  solicitations  the  American  mer- 
OonflMfttioiia.        chants  responded.    The  first  two  or  three  vessels  that 

arrived  were  fairly  treated,  and  were  permitted  to  dis- 
pose of  their  cargoes.  Their  good  fortune  lured  on  a  larger  number,  and 
when  these  arrived  they  were  seized  and  confiscated.  From  1809  to  1812 
49  vessels  or  cargoes,  or  both,  of  the  value  of  more  than  $2,000,000  were 
thus  disposed  of:  15  in  1809;  24  in  1810;  2  in  1811 ;  8  in  1812.  Upward  of 
39  vessels  and  cargoes  were  confiscated  under  a  single  decree  issued  by 
Murat  March  12, 1810,  which  was  as  follows: 

Naples,  March  IB,  1810. 
"Joachim  Napoleon,  King  of  the  Two  Sicilies,  has  decreed  and  does 
decree  that  which  follows : 

"Art.  1.  In  conformity  with  the  orders  which  we  gave  from  Paris  the 
21st  of  December  1809,  we  declare  confiscated  the  American  vessels  whose 
names  are  subjoined,  that  is  to  say:  The  Auguttus,  HerculeB,  Zephyr, 
Sophia,  Romp,  Two  Betseys,  Kite,  Sukey  and  Betsey,  Mary,  Capt.  Derby, 
Syren   Emily t  Capt,  Waterman,  Francis,  Hound,  Peace,  Victory,  Dove,  Urania, 
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Fortune^  Williamf  Nanoy,  Maria,  HamilUmf  Phcenix,-  Ousitonaek,  Bom  and 
Mary,  Orizamhot  Amherat,  Mary  Ann,  LouUianay  and  the  John, 

"  Art.  2.  Such  of  the  cargoes  of  the  said  vessels  as  have  not  yet  been 
sold,  as  well  as  the  ships,  are  hereby  directed  to  be  disposed  of  by  pablic 
sale,  by  the  minister  administrator-general  of  the  indirect  duties,  and 
under  the  inspection  of  our  minister  of  finances,  or  may  be  otherwise  sold 
at  private  sale,  by  the  said  minister,  as  he  shall  judge  most  conducive  to 
our  interests. 

''Art.  3.  The  proceeds  of  these  sales  shall  be  deposited  in  a  particular 
bank,  to  be  hereafter  employed  as  we  shall  jud^e  convenient. 

''Art.  4.  If  any  of  the  captors  of  the  aforesaid  vessels  haveelaims  upon 
them  which  they  may  think  proper  to  advance,  they  are  authorized  to 
present  and  explain  their  pretensions  in  relation  to  the  same,  and  we  shall 
decide  thereupon  In  pursuance  of  the  report  which  we  shall  cause  to  be 
made  to  ns  by  our  minister  of  the  finances  and  the  minister  of  the  marine 
and  of  war,  after  having  taken  the  opinion  of  a  commission  composed  of 
one  of  the  administrators-general  of  indirect  duties,  of  one  member  of  the 
council  of  maritime  pnses,  and  of  one  officer  of  the  marine. 

"Our  ministei*8  of  the  finances,  of  war.  and  of  the  marine,  are  charged, 
as  far  as  it  concerns  them  respectively,  with  the  present  decree. 

"Joachim  Napoleon." 

The  only  justification  ever  alleged  for  this  decree 
UignstiAabla  Propeed-  ^^  ^y^^  ^^  ^^  Congress  of  March  1,  1809,  which  for- 
bade commercial  intercourse  between  the  United  States 
on  the  one  hand  and  Great  Britain  and  France  on  the  other,  an  act  which 
had  no  relation  to  Naples,  and  which  was  passed  four  months  before  the 
decree  inviting  American  vessels  to  enter  that  kingdom.  The  object  of  the 
decree  of  March  12, 1810,  was  to  confiscate  all  vesKcls  and  cargoes  which 
had  arrived  between  August  27,  1809,  and  February  20, 1810.  As  no  Amer- 
iciui  vessel  had  arrived  between  the  latter  date  and  March  12,  it  seems  to 
have  been  assumed  that  no  more  would  come,  and  that  nothing  would  be 
gained  by  post|>oning  the  confiscations.  Other  vessels,  however,  subse- 
quently arrived,  and  some  of  these  were  confiscated  by  ministerial  letters 
addressed  to  the  custom-bouse.  In  most  cases  it  was  impossible  to  obtain 
copies  of  these  orders,  since  it  was  the  policy  of  Murat's  government  to 
refuse  copies  of  any  documents  which  might  incriminate  it.  It  seems 
that  some  of  the  papers  were  destroyed,  iu  order  effectually  to  prevent 
subsequent  exposure.  Protests  against  the  confiscations  were  made  in 
vain.  When  the  vessels  were  condemned  their  masters  were  oompelled 
to  draw  on  the  owners  even  for  port  charges.  Their  crews  were  left  to 
starve,  or  else  to  be  supported  by  the  Uuited  States  consul,  who  in  the  end 
had  to  charter  a  vessel  in  which  to  send  them  home. 

In  1816  William  Pinkney  was  appointed  minister  of 
Pinkney'.  Heg otift-  ^j^^  United  States  to  Russia,  and  also  to  Naples.  His 
mission  to  Naples  was  special,  for  the  purpose  of  ob- 
taining indemnity  for  the  injuries  which  have  been  described.^  After 
holding  several  conferences  with  the  Marquis  dl  Circello,  then  Neapolitan 
secretary  for  foreign  affairs,  Pinkney  on  the  24th  of  August  1816  addressed 
to  him  a  note  in  which  he  set  forth  the  nature  of  the  claims  of  the  United 
States  and  the  grounds  on  which  their  payment  was  demanded.  The  Nea- 
politan government  did  not  dispute,  but  on  the  contrary  expressly  affirmed, 
the  injurious  character  of  the  acts  on  which  the  claims  were  founded. 
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Bat  it  denied  the  liability  of  the  restored  or  *'  legitimate''  goTemmeut  of 
the  kingdom  for  the  acts  of  Marat.  Pinkney  therefore  addressed  himself 
especially  to  this  question.  The  persons  who  ruled  Naples  when  the 
iigaries  were  inflicted  passed  away  before  retribation  could  be  obtained, 
althoagh  not  before  it  was  required;  hot  the  claims  for  it,  said  Pinkney, 
remained  yalid  against  the  government  of  the  country,  notwithstanding 
the  change  of  rulers.  It  was  a  principle  universally  received  as  incon- 
trovertible, that  a  civil  society  was  not  absolved  from  obligations  incurred 
by  its  actual  government,  simply  by  a  change  of  government  or  of  rulers. 
Merchants  were  not  required  to  investigate  the  titles  of  sovereigns  whose 
ports  they  visited.  If  they  saw  the  usual  indications  of  established  rule, 
and  all  the  distinguishing  concomitants  of  real  undisputed  power,  it  was 
not  within  their  province  to  determine  whether  it  was  fit  for  the  ]>eople 
to  obey  and  neighboring  princes  to  acquiesce.  They  were  not  bound  to 
look  beyond  the  conditions  that  actually  existed,  and  indeed  were  not 
permitted  to  do  so.  At  the  time  of  the  confiscations  in  question  the  gov- 
emment  of  Murat,  whatever  it«  origin  or  foundation,  had  for  some  time 
been  established  and  in  the  full  exercise  of  the  internal  and  external  pow- 
ers of  government.  It  had  been,  as  it  long  afterward  continued  to  be, 
recognized  as  one  of  the  family  of  states,  and  had  maintained  with  them 
diplomatic  relations.  Such  was  its  situation  when  the  American  vessels 
were  tempted  into  its  ports. 

The  Marquis  di  Circello  for  some  time  avoided  mak- 
TlM  VMpeUt«>  Ar^.  j^g  a  formal  reply  to  Mr.  Pinkney's  note.  Indeed  the 
latter  was  on  his  way  to  St.  Petersburg  when  the  re^ly 
was  made.  It  was  dated  October  15,  1816,  and  passed  him  on  his  way. 
It  was  sent  under  cover  to  the  Neapolitan  minister  at  St.  Petersburg,  to 
be  delivered  at  that  place.  Pinkney,  learning  that  it  was  unfavorable, 
refused  to  receive  it  on  the  ground  that  his  mission  to  Naples  was  ended; 
and  it  finally  found  its  way  to  the  United  States  through  a  copy  handed 
to  Mr.  Qallatin,  at  Paris,  by  the  Neapolitan  ambassador  at  that  place.^ 

After  stating  that  the  delay  in  replying  to  Mr.  Pinkney's  note  was  occa- 
sioned by  an  investigation  of  the  subject  of  complaint,  the  note  took  the 
ground  that  the  acts  of  "usurpers''  could  not  be  visited  *'upon  the  people 
subjected  to  their  yoke,  or  upon  the  legitimate  sovereigns."  The  true 
sovereign, .it  was  argued,  had  ''never  ceased  to  be  in  a  state  of  war  with 
the  usurper  of  his  dominions,"  and  he  should  not,  on  regaining  his  domin- 
ions in  the  course  of  the  war,  be  ''held  responsible  for  the  excesses  of 
the  enemy."  Moreover,  the  nation  was  not  responsible.  If  the  inhabit- 
ants of  the  kingdom  could  have  signified  their  wishes,  they  would  have 
maintained  relations  of  j  astice  with  the  claimants.  The  nation  itself  was 
the  victim  of  the  usurper's  acts.  In  fact  the  confiscations  proceeded 
directly  from  the  power  and  will  of  Bonaparte.  There  existed  in  the 
treasury  a  report  of  its  minister  to  Murat,  in  relation  to  two  American 
vessels  seized  under  orders  of  sequestration  emanating  from  "higher 
snthority ."  In  this  report  it  was  urged  that  the  benefits  from  neutral  com- 
merce would  greatly  exceed  the  advantages  to  be  derived  from  the  con- 
fiseations  of  the  vessels  and  their  cargoes.  Murat  was  then  in  Paris.  The 
report  was  submitted  to  Napoleon,  who  indorsed  on  it  an  order  that  the 
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vessels  should  be  confiscated,  because  the  embargo  in  the  United  States 
led  him  to  think  that  the  cargoes  must  be  British,  and  must  have  been 
introduced  in  violation  of  the  Berlin  and  Milan  decrees.  When  this  order 
was  received  at  Naples,  it  was  decreed  that  the  proceeds  derived  from  the 
sales  of  the  vessels  and  cargoes,  as  well  as  from  the  sale  of  licenses  to 
trade,  should  constitute  a  separate  and  special  fund.  This  fond  was 
treated  as  a  part  of  the  '*  extraordinary  and  private  domain '^  of  Mnrat 
himself,  and  was  used  'Ho  feed  the  caprices  and  the  oriental  pomp  of  the 
family  of  Murat  and  his  adherents, ''  and  to  defray  ''other  licentious 
expenses  of  Murat  and  of  his  wife,  especially  during  their  visit  to  Paris." 
Murat  was  declared  to  be  '*  but  the  passive  instrument  of  the  will  of  Bona- 
parte in  the  confiscation  of  the  American  ships."  > 

In  1825  and  1826  another  but  unsuccessful  attempt 
Appleton'.Hegotia-    ^^s  made  to  obtain  indemnity  for  the  acts  of  the 

tiont. 

Murat  government.  Mr.  John  James  Appleton  was 
sent  as  special  agent  of  the  United  Statos  to  Naples,  with  instructions  to 
press  the  claims;  but  after  some  correspondence  with  the  Chevalier  de 
Medici,  then  minister  for  foreign  affairs,  in  which  the  latter  objected  to 
entering  into  the  subject  on  the  ground  that  it  would  prejudice  the  posi- 
tion of  France  in  respect  of  similar  claims  of  the  United  States,  Mr. 
Appleton  was  instructed  that  the  President  had  decided  to  postpone  the 
matter  to  a  more  propitious  moment.^ 

Such  a  moment  was  believed  to  have  arrived  when 
^°*ti!!tioL"***  Mr,  Rives  on  the  4th  of  July  1831  concluded  his  con- 
vention for  the  settlement  of  claims  against  France. 
This  event  was  followed  in  the  autumn  by  the  dispatch  of  Mr.  John 
Nelson  as  charg^  d'affaires  to  Naples,^  with  instructions  to  press  the  claims 
to  a  conclusion.^  Mr.  Nelson  addressed  his  first  note  on  the  subject  to 
the  Prince  of  Cassaro,  then  minister  for  foreign  affairs,  on  January  11, 
1832,  and  another  on  the  27th  of  February. 

The  Prince  replied  at  length  on  the  30th  of  May. 
Note  of  the  Prince  of  jj.^  argument  proceeded  on  the  same  lines  as  that  of 
the  Marquis  di  Circello,  but  with  some  elaborations 
and  new  illustrations.  He  contended  that  no  indemnification  was  due  to 
the  American  merchants,  since  they  were  wrong  in  confiding  in  Mnrat, 
whom  they  ought  not  to  have  viewed  as  the  absolute,  entire,  and  supreme 
possessor  of  the  kingdom.  Though  Napoleon  invested  Murat  on  July  15, 
1808,  with  the  title  of  King  of  Naples,  to  which  was  added  the  dignity  of 
High  Admiral  of  France,  the  supreme  sovereignty  of  Naples  really  resided 
in  Napoleon,  who  in  fact  dictated  the  political  relations  of  the  country 
and  ordered  the  enforcement  of  his  decrees  there.  When  a  country  is 
occupied  by  a  foreign  force,  said  the  Prince  of  Cassaro,  "  a  distinction 
should  always  be  made  between  that  force  and  the  citizens  of  the  country, 
who,  being  incapable  of  resistance,  have  unavoidably  fallen  under  the 
power  of  the  conqueror."  Napoleon,  with  the  wild  idea  of  destroying  the 
naval  supremacy  of  Great  Britain,  claimed  the  right  to  dictate  to  all 
Europe;  and  Murat  was  merely  his  puppet.  Moreover,  Murat  had  no 
legitimate  title.    Apart  from  his  investiture  by  Napoleon,  he  had  no  other 
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title  than  that  of  conquest,  which  mast  be  followed  by  a  trea^-  of  peace 
with  or  entire  submission  of  the  sovereign  dispossessed.  Neither  of  these 
things  took  place.  Ferdinand,  the  legitimate  sovereign,  constantly 
remained  at  war  with  Marat,  and  Americans  who  entered  into  contracts 
with  the  latter  took  the  chances  of  war.  Marat  was  like  the  robber  who 
entered  a  man's  house  and  stole  its  contents,  which  happened  to  include 
not  merely  the  property  of  the  owner  of  the  house,  bat  the  property  of  a 
neighbor.  Americans,  though  they  knew  the  risk  of  trading  to  Europe  at 
that  time,  persisted  in  doing  so,  preferring  the  hazard  of  losing  their  goods  to 
having  them  rot  on  their  hands.  Should  the  Neapolitans  or  their  king  pay 
the  penalty  which  the  Americans  thus  incurred  t  The  Neapolitans  derived 
no  benefit  from  the  seizures,  since  the  whole  product  went  into  the  private 
purse  of  Murat.  Naples  groaned  for  ten  years  under  the  desolating  conti- 
nental system  which  occasioned  the  very  evils  for  which  the  Americans 
required  satisfaction.  The  kingdom  was  still  loaded  with  taxes  and  debts 
caused  by  the  violence  and  rapacity  of  the  French.  The  principle  that 
one  government  succeeding  another  was  bound  to  ftiliill  the  latter's  en- 
gagements was,  the  Prince  declared,  inapplicable  because  the  prince  who 
recovers  dominions  to  which  he  has  never  renounced  the  right  can  never 
be  said  to  tucceed  the  invader.  Nevertheless,  said  the  Prince,  His  Majesty, 
desirous  of  giving  a  proof  of  his  delicacy  and  friendliness,  had  commanded 
that  if  any  of  the  vessels  that  were  seized  should  be  found  in  the  royal 
navy,  it  should  instantly  be  returned  or  the  value  paid  to  the  owner. 

The  significance  of  this  offer  was  disclosed  in  Mr.  Nel- 
ArcuMBt  of  Xr.  Helaon.  sou's  reply  to  the  Prince's  note.  Maintaining  the  same 
positions  as  were  advanced  by  Mr.  Pinkney,  Mr.  Nelson 
said  that  the  claims  of  the  American  Government  involved  three  proposi- 
tions :  1.  That  its  citizens  in  1809  were  engaged  in  a  lawfal  trade,  and  that 
their  property  was  wrongfully  seized  and  confiscated.  2.  That  the  ii^l  uries 
thus  inflicted  proceeded  from  the  government  of  the  Neapolitan  kingdom. 
3.  That  the  kingdom  of  Naples,  having  committed  the  wrongs,  was  bound 
to  redress  them;  and  that  no  change  in  its  system  of  government,  or  in 
the  persons  of  its  rulers,  could  relieve  it  from  this  obligation.  The  truth 
of  the  first  proposition  had  not  been  denied.  The  second  and  third  were 
controverted. 

In  order  to  support  the  second  proposition  the  United  States  did  not, 
said  Mr.  Nelson,  feel  bound  to  maintain  that  the  government  of  Murat 
was  strictly  legitimate.  This  question  it  considered  to  be  immaterial.  It 
limited  itself  to  the  assertion  that  the  political  affairs  of  the  kingdom 
were  at  the  period  in  question  under  the  direction  of  an  established  gov- 
ernment; that  Murat  was  its  king  de  facto,  and  that  in  the  exercise  of  the 
powers  of  the  established  government  the  injuries  complained  of  were 
committed.  Ferdinand  was  driven  from  the  throne  of  Naples  in  1806,  and 
sought  refuge  in  Sicily,  where  he  remained  till  1815.  In  1808  Murat  was 
proclaimed  king,  and  from  that  time  till  his  expulsion  in  1815  ho  exercised 
all  the  powers  of  royalty.  His  government  was  complete  in  all  its  depart- 
ments. It  was,  with  a  single  exception,  recognized  by  the  leading  powers 
of  Europe,  and  it  performed  all  the  international  functions  of  govern- 
ment. It  was  not  a  mere  military  occupation.  It  was  fixed,  not  tempo- 
rary ;  civil,  not  military.  Moreover,  it  was,  in  the  view  of  the  public  law, 
index»endent.    No  matter  how  great  was  the  influence  of  Napoleon,  Naples 
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was  govemed  as  a  separate  kingdom.  Even  the  act  of  Bajonne  of  Jnly 
15, 1808,  by  which  the  orown  was  settled  on  Mnrat  and  certain  sncoeasors, 
confirmed  the  fact.  It  reserved  no  power  to  Napoleon.  Neither  the  Ber- 
lin nor  the  Milan  decree  was  propria  vigare  of  an  j  effect  in  Naples.  Troe, 
the  kingdom  may  have  submitted  to  the  inflnenoe  of  France.  Bat  it  did 
not  appear  that  the  American  confisoations  were  dne  to  this  canse,  or  that 
they  could  be  ascribed  to  anything  else  than  the  desire  of>  Mnrat  to  snpply 
his  own  needs,  even  at  the  expense  of  the  nation's  faith.  Bat,  conceding 
the  existence  of  the  imputed  inflnenoe  in  the  condemnation  of  Ameri- 
oan  property,  it  could  avail  nothing.  A  government  can  not  evade  respon- 
sibility for  its  aots  on  the  plea  that  it  was  influenced  by  a  foreign  power 
to  do  wrong.  The  decrees  confiscating  the  American  proi>erty  were  offi- 
cially the  acts  of  the  Neapolitan  government. 

It  having  thas  been  shown  that  the  acts  complained  of  were  the  acts  of 
the  Neapolitan  government,  Mr.  Nelson  proceeded  to  discass  the  question 
whether  the  responsibility  for  them  had  devolved  on  the  subsisting 
government.  In  this  relation  he  maintained  that  the  acts  of  the  rulers  of 
a  state,  while  engaged  in  the  exercise  of  its  sovereign  powers,  are  the  acts 
of  the  state  itself;  that  the  obligations  incurred  by  such  acts  remain  unaf- 
fected by  changes  in  its  actual  government ;  and  that  whoever  comes  to  the 
possession  of  Its  sovereign  power,  takes  it  subject  to  these  obligations.' 
Whatever  might  be  said  as  to  the  charge  that  the  government  of  Murat 
was  founded  in  usurpation,  the  nation  remained  the  same,  by  whomsoever 
it  was  govenied;  and  it  was  with  the  nation,  and  not  with  its  governor 
in  his  personal  capacity,  that  the  American  merchants  maintained  their 
intercourse.  With  the  question  what  was  done  with  the  proceeds  of  the 
confiscations,  they  had  nothing  to  do.  It  was  not  their  duty  to  suffer, 
because  Murat  may  have  abused  his  trust.  In  reality,  however,  a  part  of 
the  proceeds  was  appropriated  to  public  use.  It  was  notorious  that  six 
or  seven,  or  more,  of  the  American  vessels  were  immediately  after  their 
seizure  devoted  to  the  naval  service  of  the  Neapolitan  government. 
''Some  of  these  even  now,"  said  Mr.  Nelson,  ''bear  the  fiag  of  His 
Mi^esty  Ferdinand  the  Second."  And  admitting  that  the  rest  were  sold, 
as  the  Marquis  di  Cirocllo  had  said,  "to  feed  the  caprices  and  the  oriental 
pomp  of  the  family  of  Murat  and  his  adherents,"  the  proceeds  of  the 
spoliations  inured  to  the  relief  of  the  Neapolitan  people.  If  the  Ameri- 
can property  had  not  been  devoted  to  the  royal  household,  the  ordinary 
revenues  would  have  been  drawn  on,  or  money  would  have  been  raised  by 
charges  on  the  resources  of  the  country.  By  the  provisions  of  the  con- 
vention of  Casa  Lanza  of  May  20,  1815.  and  the  royal  proclamation  of 
August  22  in  the  same  year,  the  debts  of  Naples,  part  of  which  had  been 
contracted  during  the  incumbency  of  Murat,  were  guaranteed  by  the 
Neapolitan  government.  The  obligation  of  the  government  was  equally 
clear  to  indemnify  those  whose  property  was,  by  a  kind  of  forced  loan, 
converted,  tlirough  the  agency  of  the  constituted  authorities,  to  the  pur- 
poses of  the  kingdom.  Mr.  Nelson  also  referred  to  the  convention  between 
FMce  and  other  powers  for  the  payment  of  losses  inflicted  by  Napoleon, 


'Mr.  Nelson  cited  in  support  of  these  propositions  Vattel,  B.  I.  ch.  4, 
sec  40;  Book  II,  ch.  18,  sec.  324;  Book  IV,  oh.  5;  also  Pufondorf,  Book 
VJII.  ch.  12,  sees.  2  and  3.) 
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M  tendmg  to  abow  that  the  govermnent  of  Naples  was  bound  to  make 
indemnity. 

After  sending  this  note  Mr.  Nelson  had  nnmerous 
GoMlwiMof  a  OoB-    conferences  with  the  Prinoe  of  Cassaro,  but  failing  to 


reach  any  satisfactory  conclusion,  he  at  length  de- 
manded an  explicit  declaration  whether  the  government  would  or  would 
not  grant  the  desired  redress.  Further  conferences  followed  the  demand, 
and  various  sums  were  offered  by  the  Neapolitan  government  as  an  indem- 
nity. On  the  1st  of  October  Mr.  Nelson,  deeming  the  sums  that  were 
offered  insufficient,  demanded  his  passports.  They  were  sent  to  him  on 
the  following  day,  with  a  note  stating  that  the  Neapolitan  government 
did  not  consider  the  negotiations  at  an  end,  and  that  a  diplomatic  agent 
would  immediately  be  sent  to  the  United  States.  On  October  14,  how- 
ever, the  matter  was  settled  by  Mr.  Nelson  himself,  who  on  that  day  signed 
with  the  Prince  of  Cassaro  a  convention  which  was  thought  to  be  ade- 
quate for  the  satisfaction  of  all  Just  and  well-founded  claims. 

By  this  convention  the  King  of  the  Two  Sicilies 
Ttnns  of  Bettlemaat  agreed  to  pay  to  the  United  States  2,115,000  Neapoli- 
tan ducats.  1  Of  this  sum  7,679  ducats  were  set  apart 
to  reimburse  the  Government  of  the  United  States  for  expenses  incurred 
in  bringing  home  American  seamen  belonging  to  vessels  that  were  confis- 
cated at  Naples  in  1810.  The  rest  of  the  fund  was  to  be  devoted  by  the 
Government  of  the  United  States,  in  such  manner  and  according  to  such 
rules  as  it  might  prescribe,  to  the  satisfaction  of  claims  "for  the  depre- 
dations, sequestrations,  confiscations,  and  destruction  of  the  vessels  and 
cargoes  of  merchants  of  the  United  States  (and  for  every  expense  of  every 
kind  whatsoever  incident  to  or  growing  out  of  the  same)  infiicted  by  Mnrat 
during  the  years  1809, 1810,  1811,  and  1812.^'  It  was  further  agreed  that 
the  indemnity  should  be  paid  in  nine  equal  annual  installments  of  235,000 
ducats  each,  with  interest  at  the  rate  of  4  per  cent  a  year,  to  be  calculated 
from  the  date  of  the  exchange  of  the  ratifications  of  the  convention  ti]l  the 
whole  sum  should  be  paid.  The  first  installment  was  made  payable  twelve 
months  after  the  exchange  of  ratifications.  The  exchange  took  place  at 
Naples  June  8, 1833. 

By  an  arrangement  concluded  at  Washington  Decem- 
Ho^oationM  to  y^^j.  2g^  IS35,  on  the  proposal  of  the  government  of  the 
Two  Sicilies,  and  with  the  concurrence  of  the  claim- 
ants, by  Mr.  Forsyth,  Secretary  of  State  of  the  United  States,  and  the 
Chevalier  Dominico  Morelli,  His  Sicilian  Majesty's  consul-general,  it  was 
agreed  that  the  balance  of  the  indemnity  remaining  unpaid  should  be 
discharged  by  the  payment  in  Naples  on  February  8, 1836,  of  the  sum  of 
1,500,000  ducats.  This  arrangement  was  carried  into  effect.  The  whole 
liind  yielded  about  94  per  cent  of  the  total  amount  awarded  to  the 
claimants.^ 

By  an  act  of  Congress  of  March  2,  1833,  provision 

EsUblialimMitof  a    ^^  ^^^  f^^  ^^^  appointment  by  the  President,  by 

and  with  the  advice  and  consent  of  the  Senate,  of  a 

board  of  three  commissioners,  whose  duty  it  should  be  to  receive  and 

^Equivalent  to  $1,755,450,  estimating  a  Neapolitan  ducat  at  83i  cents, 
s  8.  Ex.  Doc.  351,  25  Cung.  2  sess. 
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examine  all  claimB  presented  to  them  under  the  convention  of  October  14, 
1832,  which  were  "provided  for  by  the  said  conveotion,  according  to  the 
provisions  of  the  same  and  the  principles  of  justice,  equity,  and  the  law 
of  nations.''  It  was  further  provided  that  the  board  should  have  a  Mcre- 
tary,  versed  in  the  French  and  Italian  languages,  and  a  clerk,  both  to  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  that  the  oommissionerp,  secretary,  and  clerk  should,  before 
entering  upon  the  duties  of  their  offices,  '*take  oath  well  and  faithfully 
to  perform  the  duties  thereof.''  The  members  of  the  board  were  required 
to  sit  in  Washington,  and  to  terminate  their  duties  within  one  year  from 
the  time  of  their  first  meeting.  They  were  empowered  to  make  rules  and 
regulations.  The  Department  of  State  was  required  to  deliver  to  them 
all  records  and  papers  relating  to  the  claims  in  question,  and  it  was  pro- 
vided that,  on  the  completion  of  their  labors,  all  the  records  and  papers 
of  the  commission  should  be  deposited  in  the  Department  of  State.  The 
commissioners  were  required  to  report  to  the  Secretary  of  State  a  list  of 
all  their  awards,  and  it  was  made  the  duty  of  that  official  to  transmit  a 
certified  copy  of  it  to  the  Secretary  of  the  Treasury.  On  receiving  this 
list,  the  Secretary  of  the  Treasury  was  directed  to  distribute  in  ratable 
proportions,  among  the  persons  in  whose  favor  awards  should  have  been 
made,  such  moneys  as' had  been  received  into  the  Treasury  for  that  pur- 
pose. The  salary  of  the  commissioners  was  fixed  at  $3,000  a  year,  of  the 
secretary  at  $2,000,  and  of  the  clerk  at  $1,500.' 

To   carry  the  convention  and  act    into  effect  the 

OrguiitttioB  of  the  President  appointed  as  commissioners  Wyllys  Silliman, 
of  Ohio,  John  R.  Livipgston,  jr.,  of  New  York,  and 
Joseph  S.  Cabot,  of  Massachusetts.'  Thomas  S<^ann,  jr.,  of  the  District 
of  Columbia,  was  appointed  as  secretary,  and  John  W.  Overton,  of  Ken- 
tucky, as  clerk.  The  board  appointed  a  messenger  at  a  salary  of  $500,  as 
the  Danish  commission  had  done. 

On  September  18,  1833.  the  commissioners,  the  secretary,  and  the  clerk 
qualified  by  taking  the  necessary  oath  before  a  justice  of  the  peace  of  the 
District  of  Columbia,  and  the  commissioners  notified  the  Secretary  of 
State  of  their  readiness  to  proceed  to  business.^  In  reply  the  Secretary 
of  State  transmitted  to  them  for  their  inspection  the  journal  of  the  com- 
missioners under  the  Florida  treaty,  as  well  as  that  of  the  Danish  com- 
mission. 

On  September  19,  1833,  the  board  adopted  the  follow- 
ing rules : 

"  Ordered,  That  all  persons  having  claims  under  the  convention  between 
the  United  States  and  His  Majesty  the  King  of  the  Kingdom  of  the  Two 
Sicilies,  concluded  at  Naples  un  the  fourteenth  day  of  October  one  thou- 
sand eight  hundred  and  thirty-two,  which  are  to  be  received  by  the  com- 
missioners, do  file  a  memorial  of  the  same  with  the  secretarv  of  the  board, 
to  the  end  that  thev  may  hereafter  be  duly  examined,  and  the  validity  and 
amount  thereof  decided  upon,  according  to  the  merits  of  the  several  cases, 

'  4  Stats,  at  L.  664. 

'Mr.  Cabot  was  appointed  to  fill  a  vacancy  caused  by  the  resignation  of 
Peter  Y.  Daniel,  of  Virginia,  who  was  originally  appointed  a  commissioner. 

'  They  took  the  rooms  that  had  lately  been  occupied  by  the  oommiMion 
Under  the  convention  with  Denmark. 
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and  the  suitable  and  aathentic  testimony  concerning  them,  which  may 
hereafter  be  req  nired .  The  said  memorial  mnst  be  addressed  to  tb  is  board. 
It  must  set  fortn,  niinntely  and  particularly,  tlie  varioas  facts  and  circum- 
stances whence  the  right  to  prefer  such  claim  is  derived ;  it  most  be  verified 
aliio  by  the  affidavit  of  the  claimant. 

''And  in  order  that  claimants  may  be  informed  of  what  is  now  consid- 
ered by  the  commissioners  as  essential  to  be  averred  and  established,  be- 
fore any  snch  memorial  can  be  received  bv  this  board,  it  is  further 

''  Ordered,  Thsit  each  claimant  shall  declare  in  his  said  memorial,  for  and 
in  behalf  of  whom  the  sai<l  claim  is  preferred ;  and  whether  the  amount 
thereof,  and  of  any  part  thereof,  if  allowed,  does  now,  and  at  the  time 
when  the  said  claim  arose  did,  uelong  solely  and  absolutely  to  the  said 
claimant,  or  to  any  other,  and  if  any  other,  what  person.  And  in  canes 
of  claims  preferred  for  the  benefit  of  any  other  than  the  claimant,  the 
memorial  to  be  exhibited  mnst  further  set  forth  when,  why,  and  by  what 
means,  and  for  what  consideration^  such  other  has  become  entitled  to  the 
amonnt  or  any  part  of  the  amount  of  said  claim. 

"The  memorial  required  to  be  exhibited  by  all  claimants^  mnst  also  set 
forth  and  certainly  declare,  whether  the  claimant  as  well  as  any  other  for 
whose  benefit  the  claim  is  preferred,  is  now,  and  at  the  time  when  the 
said  claim  arose  was,  a  citizen  of  the  United  States  of  America,  where  he 
is  now,  and  at  the  time  the  said  claim  arose  was,  domiciliated;  and  if  any, 
what  ohan^  of  domiciliation  has  since  taken  place. 

"The  said  memorial  must  also  set  forth  whether  the  claimant,  or  any 
other  who  may  have  been  at  any  time  entitled  to  the  amount  claimed,  or 
any  part  thereof,  hath  ever  received  any,  and  if  any,  what  sum  of  money, 
or  other  ei^uivalent,  or  indemnirtcation,  bv  way  of  insurance  or  otherwise, 
for  loss  or  injury  sustained,  satisfaction  for  which  is  therein  asked.  Ana 
if  any  snob  payment  or  indemnification  has  been  made,  to  set  forth  when, 
and  ft'om  whom,  the  same  was  received.  And  that  time  may  be  allowed 
to  claimants  to  prepare  and  file  the  memorials  above  mentioned,  it  is 
further 

"  Ordered,  That  when^he  board  shall  close  its  present  session,  it  adjourn 
to  meet  again  on  the  third  Wednesday  in  November  next,  at  which  time 
it  will  proceed  to  decide  whether  the  memorials  filed  with  the  secretary 
are  in  conformity  to  the  foregoing  orders,  and  proper  to  be  received  for 
examination. 

'*  Ordered,  That  the  secretary  of  this  board  do  cause  three  hundred 
copies  of  tlie  al)ove  orders  to  be  printed  for  the  use  of  the  claimants ;  and 
also  that  the  publishers  of  the  laws  of  the  United  States  at  Portland,  in 
Maine;  Portsmouth,  in  New  Hampshire ;  Boston,  in  Massachusetts ;  Provi- 
dence, in  Rhode  Island;  Hartford,  in  Connecticut;  New  York,  in  the  State 
of  New  York;  Philadelphia,  in  Pennsylvania;  Baltimore,  in  Maryland; 
Richmond,  in  Virffinia;  Kaleigh,  in  North  Carolina;  Savannah,  in  Georgia; 
New  Orleans,  in  Louisiana,  and  also  the  Commercial  Advertiser  in  Salem, 
Massaohnsetts,  be  requested  to  publish  thin  notice,  three  times  a  week, 
for  three  weeks." 

The  first  session  of  the  board  closed  with  the  adop- 
Beeond  8«Mioii.  tion  of  the  foregoing  rules.  An  adjournment  was  then 
taken  to  the  third  Monday  in  November,  in  order  to 
afford  time  for  the  filing  of  memorials.  The  commissioners  met  again, 
pursuant  to  their  adjournment,  on  the  2(Hh  of  November.  On  the  fol- 
lowing day  they  authorized  the  secretary  "to  permit  claimants  or  their 
agents  to  examine  and,  if  needful,  copy  any  papers  in  his  possession ;  no 
paper,  however,  to  be  taken  or  copied  out  of  the  office  of  this  commission." 
On  November  26  it  ^ 


**  Ordered,  That  no  memorial,  document,  or  other  paper,  which  may  at 
any  time  have  been  deposited  or  filed  in  the  office  of  the  secretaiy  of  this 
board  shall  be  withdrawn  therefrom  without  an  order  from  the  board  on 
a  special  application  to  be  made  for  that  purpose. 
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''All  applications  shall  be  snbmitted  in  writing  addressed  to  this  board; 
shall  assi^i^u  the  reasons  for  the  same,  and  be  signed  by  the  claimants  on 
whose  behalf  they  shall  be  made,  or  their  representatives." 

The  second  session  of  the  board  continued  till  the 
Orders  of  December  12,  12th  of  December  1833,  when  an  adjoarnment  was 
taken  to  the  first  Monday  in  the  ensuing  March.    In 
adjourning  the  commissioners  made  the  following  orders: 

"  Ordered,  That  all  persons  having  claims  to  be  decided  upon  by  this 
board,  memorials  of  which  claims  have  not  yet  been  presented,  or  which, 
having  been  presented,  have  not  been  received  by  this  bonrd,  do  file  origi 
nal  or  supplemental  memorials  as  the  case  may  be,  in  their  several  claims^ 
on  or  before  the  first  Monday  of  March  next;  and  that  each  of  the  said 
memorials  shall  be  prepared  and  verified  in  conformity  with  the  rules 
prescribed  in  the  order  of  this  board  of  the  19th  of  September  last. 

"  Orderedf  That  all  cases  in  which  memorials  have  been  received  by  the 
board  be  set  down  for  examination  after  the  expiration  of  four  months 
from  the  dat«  hereof;  if,  however,  after  the  lapse  of  said  time,  any  claim- 
ant shall  show  cause  for  not  then  entering  upon  the  examination,  a  further 
time  may  be  allowed. 

*'  Ordered,  That  all  cases  where  the  claimants  shall  deem  it  necessarv  to 
take  testimony  in  support  of  their  claims,  the  sai<L  testimony,  if  taken 
within  a  district  where  commissioners  have  been  appointed  by  a  ooart  of 
the  United  States  to  take  affidavits,  shall  be  taken  before  such  commis- 
sioner |  if  no  such  commissioner,  then  before  any  officer  qualified  by  law  to 
administer  an  oath. 

".  Ordered,  That  all  persons  having  claims  under  the  convention  between 
the  United  States  and  His  Majesty  the  King  of  the  Two  Sicilies,  be  per- 
mitted to  support  their  respective  claims  by  the  argument  of  counsel,  but 
that  every  argument  shall  be  submitted  in  writing  and  filed  with  the  see- 
retary  of  this  board. 

"  Ordered,  That  the  several  claimants  under  the  said  convention  be  per- 
mitted to  tile  objections,  accompanied  by  arguments,  in  such  cases  as  in 
the  opinion  of  the  remonstrants  ought  not  to  be  favorably  received;  and 
no  case  shall  be  examined  by  the  board  until  a  reasonable  time  shall  have 
elapsed,  after  the  documents  and  proofs  by  which  it  may  be  supported 
shall  have  been  tiled,  for  preparing  the  necessary  arguments  and  objeetions 
on  the  part  of  the  remonstrants. 

''  Ordered,  That  when  this  board  adjourn,  it  adjourn  to  meet  on  the  first 
Monday  of  March  next,  at  which  time  it  will  proceed  to  decide  whether 
any  memorial  which  may  have  been  tiled  with  the  secretary  prior  to  the 
said  tirst  Monday  of  March,  in  pursuance  of  the  foregoing  order,  shall  be 
received  for  examination. 

''  Ordered,  That  the  foregoing  resolutions  of  this  board  be  published  in 
all  the  papers  designated,  in  the  order  of  the  19th  of  September  last/' 

When  the  third  session  of  the  board  began,  on  March 
3,  1834,  the  state  of  the  business  was  found  to  be  such 
as  to  render  an  extension  of  time  necessary.  Two  hun- 
dred and  ninety-nine  memorials  had  been  presented,  and  it  was  probable 
that  the  number  would  reach  400.  Nearly  200  were  presented  before  the 
adjournment  in  December,  and  of  these  more  than  a  half  were  suspended 
for  want  of  material  averments.  Great  delay  had  also  been  encountered 
by  the  claimants  in  obtaining  proofs.  Under  the  circamstances  President 
Jackson  recommended  to  Congress  an  extension  of  the  term  of  the  com- 
mission beyond  the  year  originally  allowed,  which  would  expire  on  the 
18th  of  September.  By  an  act  of  June  19, 1834,  an  extension  of  six  months 
was  granted.' 


14  Stats,  at  L.  680. 
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-_^  _j,jK  ^  ^^  ^^^  o^  March  1834  tiw  eommission  adjoamed 

till  the  second  Monday  in  May,  on  whidi  day,  the  12th 


of  May,  the  fourth  seesion  opened.  This  session  con- 
tinned  till  ttie  23d  of  Jnne,  when  the  hoard  adjourned  to  the  first  Monday 
in  October.  On  the  6th  of  October  the  board  reassembled  pursuant  to 
adjonmmenty  for  its  fifth  session,  which  continued  till  October  31,  when 
an  a^jonrument  was  taken  to  the  third  Wednesday  in  December. 

Dec«nber  17,  1884,  the  board  met  for  its  sixth  ses- 
SixthS— sioa  sion,  which  continued  till  the  dose  of  the  commis- 
sion. On  January  2,  1835,  the  claimants  were  ordered 
to  pvesent,  as  jMirt  of  their  proofs,  a  certificate  of  the  collector  of  ^e 
port  irom  which  the  vessels  sailed  of  the  quantity  of  merchandise  shipped, 
the  names  of  the  shippers,  and  the  amounts  of  the  drawbacks  allowed  on 
the  various  articles. 

On  the  24th  of  January  the  board,  having  completed 
PriBciplaB  of  3>e«isiooft.  its  examination  of  the  various  claims  submitted,  estab- 
lished and  published  the  foUowing  principles  to  govern 
the  making  of  its  awards : 

''  Ordered,  1.  That  in  cases  of  condemnation  indemnity  shall  be  made 
according  to  the  actnal  value  of  the  vessel  and  cargo,  respectively,  at  the 
oommencement  of  the  voyage. 

"2.  That  a  commission  of  two  and  one-half  per  cent  be  allowed  on  the 
value  of  the  cargo  in  full  satisfaction  for  the  purchase  and  charges  thereon 
at  the  port  of  exportation. 

"3.  Freight  according  to  the  registered  tonnage  of  the  vessel  at  and  after 
the  rate  of  forty  dollars  per  ton. 

''4.  All  necessary  expenses  incurred  at  Naples  by  reason  of  illegal  cap- 
ture and  condemnation  to  be  allowed  in  full. 

^'5.  Interest  at  the  rate  of  20  per  cent  on  the  amount  awarded. 

''As  the  board  can  not  at  this  time  ascertain  whether  the  fand  to  be 
disbursed  by  them  will  or  will  not  be  sufiScieut  to  the  payment  of  all  the 
sums  which  shall  be  awarded  by  this  commission,  it  i8 

"  Ordered,  That  in  each  case  such  sums  shall  be  awarded  and  reported, 
as  th,e  board  shall  believe  would  be  justly  payable  were  the  fund  adequate; 
and  that  if  the  fund  shall  not  be  sufficient  to  pay  the  aggregate  amount 
allowed  to  all  the  claimants,  a  pro  rata  distribution  shall  be  made  in  con- 
formity with  the  provisions  of  the  convention.    It  is  further 

'*  Ordered,  That  an  entry  be  made  on  record  of  all  the  decisions  made  by 
the  board  up  to  this  date.'' 

In  adopting  the  value  of  the  vessel  and  cargo  at  the  commencement  of  the 
▼oyage  as  a  measure  of  damages,  the  commission  seems  to  have  acted  from 
necessity.  In  a  letter  of  June  10, 1833,  to  Mr.  A.  Davezac,  charg6  d'afifaires 
of  the  United  States  at  Naples,  Mr.  Alex.  Hammett,  who  held  the  office  of 
United  States  consul  at  that  port  during  the  period  of  the  conliscations, 
and  who  still  continued  to  bold  it,  declared  that  the  value  of  each  cargo  as 
sold  never  could  be  obtained.  Not  only  were  papers  destroyed,  but  by  an 
arrangement  between  the  custom-house  and  the  buyers  false  weights  were 
used,  bona  fide  bidding  was  prevented,  and  vessels  and  cargoes  were  thus 
disposed  of  on  terms  previously  agreed  upon.' 

In  most  of  the  cases  before  the  commission  there  was 
PikkahlCMM.       little  difficulty  in  determining  whether  the  claimant 
was  entitled  to  relief.    As  a  rule,  where  the  case  ap- 
peared to  be  within  the  terms  of  the  convention,  the  wrong  was  so  flagrant 
as  to  leave  little  room  for  discussion.    The  principal  argument  appears  to 
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haye  been  made  in  what  were  known  as  the  pilchard  cases,  the  oircnm- 
stances  of  which  were  pecnliar.  Late  in  the  year  1811  Mr.  Alexander 
Kohly,  a  naturalized  citizen  of  the  United  States,  obtained  from  the  gov- 
ernment of  Marat,  through  a  Mr.  Prestean,  president  of  the  Neapolitan 
chamber  of  commerce,  six  licenses  for  the  importation  into  the  kingdom 
of  certain  articles.  The  first  article  specified  in  the  licenses  was  sal^icehe, 
or  pilchards,  a  product  of  the  coast  fisheries  of  England,  which  was  much 
used  by  the  people  of  Naples,  especially  in  lent.*  Mr.  Kohly  went  with 
his  licenses  to  England,  where  he  induced  Gordon,  Murphy  &  Co.,  a  Lon- 
don firm,  to  freight  four  American  vessels — the  HoraoCf  Concord,  Boston, 
and  Admittance— "with  pilchards  for  Naples;  and  in  order  to  carry  out  the 
plan  without  appearing  to  contravene  the  continental  system,  the  vessels 
were  fdmished  with  false  clearances,  as  if  they  were  ttom  the  United 
States,  though  their  registers  and  marine  passes  were  genuine.  But  for 
some  reason  not  disclosed  the  consummation  of  the  scheme  was  defeated. 
On  February  27,  1812,  twenty  days  before  the  vessels  arrived  at  Naples, 
the  government  organized  an  extraordinary  commission  to  condemn  them, 
and  the  vessels  and  their  cargoes  were  in  due  time  seized  and  detained. 
The  extraordinary  commission  reported  that  it  was  the  determination  of 
the  king  to  enforce  the  continental  system ;  that  it  was  notorious  that  the 
cargoes  were  the  product  of  an  English  fishery  and  the  property  of  English 
subjects;  that  the  word  salaoohe  was  not  illegally  inserted  in  the  licenses, 
since  the  article  might  be  made  the  subject  of  lawful  commerce  by  being 
'*  neutralized;  '^  and  that  the  licenses,  which  ei^joined  an  observance  of  the 
imperial  decrees,  had  not  been  complied  with,  since  the  vessels  had  no 
certificates  of  origin  of  their  cargoes.  The  most  remarkable  feature  of 
this  report  is  the  manner  in  which  it  played  fast  and  loose  with  the  impe- 
rial decrees,  so  as  to  render  the  transaction  in  pilchards  potentially  lawful 
but  actually  unlawful.  As  the  Berlin  decree,  which  was  reenacted  at 
Naples  in  December  1806,  declared  all  trade  in  English  products  to  be 
unlawful,  without  regard  to  ownership,  it  did  not  per-uit  such  products 
to  be  '^  neutralized.''  It  was  for  the  purpose  of  preventing  such  '''nea- 
tralization"  that  the  certificate  of  origin,  referred  to  in  the  report,  was 
required;  but  to  have  required  such  a  certificate  in  the  present  case 
would  have  been  to  proclaim  the  transaction  inadmissible  from  the  begin- 
ning. It  is  obvious  that  the  design  of  the  report  was  to  Justify  the 
issuance  of  the  licenses  while  condemning  the  vessels  and  cargoes,  and 
condemnation  was  accordingly  pronounced.  Mr.  Hammett  succeeded, 
however,  in  saving  the  ships;  but,  though  they  were  detained  for  a  long 
time — the  Concord  till  May  28,  1813 — he  was  unable  to  obtain  anything 
for  freight,  damage,  or  demurrage.  Claims  for  these  things  were  made 
before  the  Washington  commission,  and  were  fully  discussed  in  the  case 
of  the  Conoord,  in  which  the  claim  was  prosecuted  by  Seth  and  Olive 
Storer,  the  administrators  of  the  master,  Seth  Storer.    While  it  appeared 


1  In  the  argument  before  the  commission  it  was  stated  and  seems  to  have 
been  conceded  that  the  pilchard  was  ''exclusively  derived  from  the  fish- 
eries on  the  coast  of  England.''  In  the  Standard  Dictionary  it  is  stated 
that  the  pUokard  is  *' common  in  the  Mediterranean  and  on  the  Atlantic 
coast  of  Europe  to  the  English  Channel,  and  extensively  taken  in  seines." 
The  statement  before  the  commission  doubtless  is  to  be  understood  in  the 
sense  that  the  pilchard,  as  an  article  of  commerce,  was,  at  least  in  the 
Neapolitan  trade,  supplied  by  the  English  fishing  industries. 
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that  Storer,  after  his  retam  to  England,  obtained  a  verdict  for  a  certain 
snm  against  Gordon,  Murphy  &  Co.,  under  the  charter  party,  the  main 
ground  of  objection  wae  that  the  license  constituted  merely  a  contract 
with  the  Neapolitan  Government,  and  that  if  it  was  violated  by  that  gov- 
ernment;, to  it  alone  must  the  injured  party  look  for  redress.  It  was  con- 
tended not  only  that  a  breach  of  contract  did  not  constitute  a  good  ground 
of  international  claim,  but  also  that  the  breach  in  question  was  not 
included  in  the  *'  depredations,  sequestrations,  confiscations,  and  destruc- 
tion '^  mentioned  in  the  convention,  and  that  the  use  of  the  false  clear- 
ance was  a  fraud.^  In  reply  it  was  denied  that  the  claim  was  contractual 
in  any  proper  sense.  The  license  was  not  a  contract,  but  a  dispensation, 
and  the  act  of  the  government  was  a  confiscation.  But  even  if  it  was 
considered  as  a  breach  of  contract,  this  would  not  invalidate  the  claim, 
siuce  a  nation  might  *'  ask,  urge,  claim,  in  negotiations,  many  things  the 
refusal  of  which  is  no  cause  for  war.''*  As  to  the  use  of  a  false  clearance, 
it  was  pointed  out  that  the  American  courts  attached  no  penalties  to  such 
an  expedient  during  the  existence  of  the  Berlin  and  Milan  decrees  and 
the  British  orders  in  council ;  that  such  simulation  of  papers  was  in  har- 
mony with  the  design  of  the  licenses,  and  was  comformable  to  usage  ;3 
and  that  the  American  cases  allowed  freight  to  the  neutral  carrier  of  ene- 
mies' goods.-* 

The  commission  awarded  the  administrators  of  Captain  Storer  the  sum 
of  $10,368.08.' 

The  commission  made  about  275  separate  awards, 
rhul  s«port.        aggregating,  with  the  addition  of  the  20  per  cent  in- 
terest allowed  by  the  "principles"  of  January  24, 1835, 
the  sum  of  $1,925,034.68.''    On  March  17, 1835,  having  disposed  of  all  the 
claims  before  them,  the  commissioners  signed  a  report  to  the  Secretary  of 
State,  and  adjourned.    Their  report  was  as  follows : 

»*  [Office  of  the  (yOnuniBsionen  to  carry  into  effect  the  Conyentlon  with  the  King  of  the 

Two  SiciUee.] 

Washington,  March  17, 18S6, 
''To  the  Sechetabt  of  State. 

"Sir:  The  undersigned  Commissioners,  citizens  of  the  United  States, 
appointed  by  the  Presiilent  by  and  with  the  advice  and  consent  of  the 
Senate,  having  performed  the  duties  with  which  they  were  charged,  under 
the  Act  to  carry  into  eftect  the  Convention  made  between  the  United 
States  and  the  King  of  the  Two  Sicilies,  concluded  at  Naples  on  the  14th 

>  The  argument  against  the  claim  was  made  by  David  B.  Ogden;  in  sup- 
port of  it,  by  Peleg  Sprague  and  Asa  Redington,  jr. 

*  On  the  subject  of  contractual  claims,  Mr.  Sprague  cited  Am.  State 
Papers,  For.  Rel.  I.  424;  Statement  of  Skipwith,  Am.  State  Papers,  For. 
Rel.  I.  749-754;  Instructions  to  Pinckney,  Marshall,  and  Gerry,  Am.  State 
Papers,  For.  Rel.  II.  178;  Instructions  to  Ellsworth,  Davie,  and  Murray, 
Am.  State  Pai>ers,  For.  Rel.  II.  303 ;  Convention  between  the  United  States 
and  France  of  April  17, 1800,  Art.  V.  and  April  30,  1803,  Art.  I. ;  Case  of 
Beanmarchais,  Ex.  Doc.  147,  22  Cong.  2  sess. ;  cases  of  Meade  and  others 
under  the  Florida  treaty. 

'The  Hendrick,  Acton's  Rep.  322;  The  Goede  Hoop,  Edward's  Adm.  327. 

n  Wheaton,  382;  3  Wash.  C.  C.  170,  484. 

<^H.  Doc.  242,  24  Cong.  1  sess. 
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day  of  October  1832,  beg  leave  to  submit  the  following  report  of  their 
proceediDgs: 

^'  The  uudersigned  having  received  their  appointments  firom  the  Presi- 
dent of  the  United  States,  assembled  at  the  city  of  Washington,  parsaant 
to  notice  firom  the  Secretary  of  State,  on  the  18th  day  of  September  1833, 
and  having,  together  with*  the  Secretary  and  Clerk  to  the  Commission, 
taken  oath  well  and  faithfully  to  perform  their  several  duties,  orgaidzed 
as  a  Board  in  compliance  with  the  Act  aforesaid.  On  the  following  day  a 
commnnioation  i^as  transmitted  to  the  Hoard  from  the  Secretary  or  State, 
enclosing  a  certified  copy  of  the  Convention  made  with  the  King  of  the 
Two  Sicuies;  and  at  various  times  thereafter  documents  and  other  papers 
relating  to  claims  were  delivered  to  the  Commission  from  the  Department 
of  State. 

'*  The  Board  at  this  session  established  various  preliminary  orders  and 
forms  of  proceeding;  and  in  the  Urst  place  an  order  was  made  whereby  all 
persons  having  claims  under  the  convention  were  required  to  iile  memori- 
als of  the  same  with  the  Secretary  of  the  Board,  in  order  that  they  nii^ht 
be  examined  and  the  validity  and  amount  thereof  decided  upon  according^ 
to  the  proper  and  authentic  testimony  by  which  they  might  be  supported, 
which  orders  and  those  subsequently  established  were  made  public  by 
means  of  newspapers  and  circulars  distributed  to  those  interested,  under 
the  direction  of  the  Secretary. 

''  At  the  second  session,  hold  on  the  20th  November  1H33,  pursuaot  to 
adjournment  and  agreeably  to  notice  given,  the  Board  proceeded  to  exam- 
ine such  memorials  as  were  filed  with  the  Secretary  at  that  time,  and  when 
they  had  disposed  of  the  business  before  them,  they  adjourned  to  meet 
again  on  the  3rd  March  1834,  at  which  time  they  concluded  the  examina- 
tion of  all  memorials  in  their  possession  which  had  not  been  previously 
acted  upon. 

''At  tnis  session  a  communication  was  sent  to  the  Board  on  behalf  of 
certain  claimants  interested  to  a  large  amount  in  the  fund  provided  liy 
the  convention — representing  that  in  consequence  of  the  said  claimants 
not  having  been  able  to  procure  from  Naples  necessary  proofs  and  papers 
in  order  to  prepare  their  several  cases  for  examination,  it  would  not' be 
possible  for  them  to  comply  with  certain  orders  of  the  Board  requiring 
that  memorials  should  be  filed  within  a  specified  time;  and  also  staling 
that  at  least  six  months  would  be  requisite  to  enable  them  to  have  their 
proofs  forwarded  from  Naples.  As  the  act  creating  the  Commission  limited 
its  duration  to  one  year,  the  Board  discovered  that  unless  it  should  be  ex- 
tended they  would  be  constrained  to  exclude  from  a  participation  in  the 
fund  many  citizens  of  the  United  States,  for  whose  benefit  the  oonvention 
was  made;  they  therefore  determined  to  endorse  a  copy  of  the  communi- 
cation to  the  Secretary  of  State,  in  order  that  such  measures  might  be 
adopted  in  relation  thereto  as  should  be  deemed  expedient;  in  consequence 
whereof  a  Law  of  Congress  was  passed  on  the  19th  day  of  June  1834,  by 
which  the  time  limited  for  the  duration  of  the  Commission  was  prolon<red 
six  months — ^making  the  period  for  tarminating  the  duties  of  uie  Board 
the  18th  day  of  March  1835,  instead  of  the  18th  of  September  1834.  The 
Board  are  of  opinion  that  this  extension  has  enabled  a  large  number  of 
claimants  to  present  and  substantiate  their  cases,  in  whose  favor  awards 
have  been  made,  who  would  otherwise  have  been  deprived  of  all  benefit 
from  the  Convention. 

*'After  the  Board  had  passed  upon  all  the  memorials  and  supplemental 
memorials  that  were  presented,  they  proceeded  to  examine  the  testimony, 
and  to  pass  upon  the  validity  of  the  claims;  and  being  very  desirous  to 
effect  as  Just  and  equitable  a  distribution  as  possible,  they  made  an  order 
authorizing  any  claimant  to  file  objections  to  the  admission  of  other 
claims  filed  with  the  Secretary,  and  to  support  the  same  by  written  argu- 
ments and  testimony;  by  this  means  the  Board  hoped  to  be  aided  in 
arrivinjj  at  the  truth  and  also  in  applying  just  principles  to  each  case. 
They  did  not,  however,  derive  as  much  advantage  as  was  anticipated 
from  this  measure,  owing  principally  to  the  fact  that  very  few  cases  were 
presented  to  the  Board  which  were  not  within  the  provisions  of  the 
Treaty,  and  that  these  exceptions  were  so  clear  as  not  to  require  argument 
to  prevent  their  being  allowed. 
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''With  a  view  to  uree  claimAniB  to  diligence  in  preparing  and  presenting 
their  cases,  the  Hoard  from  time  to  time  passed  various  orders  requiring 
all  claims  to  be  ready  for  examination  and  filed  with  the  Secretary  within 
» limited  time,  at  the  hazard  of  tbeir  being  excluded;  but  in  consequence 
of  the  great  length  of  time  that  had  elapsed  since  the  losses  were  incurred, 
the  death,  removal  or  absence  of  parties  interested  or  their  representa- 
tives, and  the  consequent  difficulty  in  procuring  papers  and  proofs,  it 
became  absolutely  necessary  in  order  to  do  justice  to  the  claimants,  to 
grant  them  every  possible  indnlgence  consistent  with  a  faithful  discharge 
of  duty ;  and  the  Board  have  the  satisfaction  to  state,  that  every  claim 
presented  to  them  has  received  full  and  deliberate  consideration. 

"In  consequence  of  the  amount  of  the  indemnity  provided  by  the  Con- 
vention not  being  sufficient  to  meet  all  Just  demands  upon  it,  the  Board 
were  desirons  that  their  awards  should  conform,  as  near  as  possible,  to  the 
fund  to  be  distributed,  and  they  therefore  were  compellea  to  resort  to  a 
different  mode  of  liquidating  the  claims,  than  they  would  have  adopted 
if  the  fund  provided  by  the  Convention  bad  been  sufficient  to  indemnify 
American  citizens  for  all  losses  sustained  by  reason  of  the  spoliations  com- 
mitted; thus,  in  the  valuation  of  the  cargoes  seized  and  coniiscated  at 
Naples,  the  Board  awarded  the  value  of  the  merchandise  at  the  port  of 
exportation  in  the  United  States,  whereas  in  their  opinion  the  actual  loss 
sustained  is  the  market  value  at  Naples,  which  they  are  informed  would 
be  enhanced  at  least  one  hundred  per  cent  beyond  the  amount  allowed. 
For  the  same  reason  damages  for  detention  were  not  awarded  to  the  owners 
of  vessels,  which  would,  if  allowed,  have  greatly  increased  the  amount  of 
the  fnnd. 

"  Premium  of  insurance  (which  during  the  years  embraced  within  the  pro- 
visions of  the  Treaty  averaged  about  20  per  cent)  was  not  allowed,  either  to 
the  underwriters  or  assured,  in  consequence  of  the  inadequacy  of  the  fund. 

"The  Board  entertains  a  strong  conviction  that  the  application  of  these 
rnlee,  under  the  circumstances,  will  operate  justly  and  equally  upon  all 
classes  of  claims. 

"  Having  thus  given  a  concise  statement  of  the  proceedings  of  the 
Board,  some  of  the  principles  established,  and  the  reasons  for  adopting 
them,  for  a  more  detailed  account  of  which  they  refer  to  the  record  of 
their  proceedings,  which  shows  with  more  accuracy  the  proceedings  of 
the  Board  ttom  the  day  of  their  organization  to  their  final  adjournment, 
theyproceed  to  state  the  result  of  tneir  labors. 

"  llie  gross  amount  awarded  to  the  several  claimants  is  $1,925,034.68, 
making  an  average  of  the  amount  of  the  fund  provided  by  the  Treaty  to 
be  distributed  in  the  proportion  of  about  9^\^^  per  cent. 

"  The  list  of  the  awards  made  by  the  Board,  following  this  report,  will  ex- 
hibit afulland  distinctview  of  the  actual  amountawarded  to  each  claimant. 

"The  Commissioners  have  directed  the  Secretary  of  the  Board  to  cause 
tiy  be  deposited  in  the  Department  of  State,  the  records,  documents^  and 
all  other  papers  in  their  possession. 

"  Very  respectfully  submitted. 

"WYLLY8  SlLLIMAN. 

"John  R.  Livingston,  Jr. 
"Joseph  S.  Cabot. 

"The  Board  having  now  completed  its  adjustment  of  all  the  cases  to  be 
adjusted  and  decided  upon  by  them.  Order  that  the  records  of  their  pro- 
ceedings, together  with  the  vouchors  and  documents  produced 'before  them 
relative  to  said  claims,  be  deposited  in  the  Department  of  State  of  the 
United  States,  and  as  to  morrow  is  the  day  limited  by  the  Law,  within 
which  it  was  made  the  duty  of  the  Board  to  receive  and  examine  and 
decide  upon  the  amount  and  validity  of  all  the  claims,  the  transactions 
of  the  said  Board  are  now  closed  and  the  Board  adjourned  without  day. 

"Approved : 

"W.   SlLUMAN. 

"John  R.  Livingston, 
"Jos.  S.  Cabot. 
"Test: 

"Thos.  Swann,  Jr.,  Secretary," 
5(i27— VOL.  5 13  C"r^r^n]f 
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CHAPTER  H. 

THE     PERUVIAN    INDEMNITY:     CONVENTION    BETWEEN    THE 
UNITED  STATES  AND  PERU   OF  MARCH  17,  1841. 

By  a  convention  signed  at  Lima  March  17,  1841,  by 
Citiflu  indaded.  Janies  C.  Pickett,  charge  d'affaires  of  the  United  States, 
and  Don  Manuel  del  Rio,  acting  minister  of  the  depart- 
ment of  finance  of  Peru,  the  Peruvian  Government  agreed  to  pay  to  the 
Uuit<^d  States  the  sum  of  300,000  ''hard  dollars/'  of  the  same  standard  and 
valae  as  those  then  coined  at  the  mint  at  Lima,  in  full  satisfaction  of 
claims  of  the  United  States  ^'on  account  of  seizures,  captures,  detentions, 
sequestrations,  and  confiscations  of  their  vessels,  or  for  the  damage  and 
destruction  of  them,  of  their  cargoes,  or  other  property,  at  sea,  and  in 
the  ports  and  territories  of  Peru,  by  order  of  said  Goveriinieut  of  Peru, 
or  under  its  authority/'  This  description  of  the  claims  to  which  the 
indemnity  was  to  be  applied  was  rendered  still  more  restrictive  by  the 
stipulation  that  no  other  '' payment  or  indemnification '^  should  be  de- 
manded of  the  Government  of  Peru  ''on  account  of  any  claim  of  the  citi- 
zens of  the  United  States  that  wa»  presented  to  it  by  Samuel  Lamed,  esq., 
when  charge  d'affaires  of  the  United  States  near  Peru,"  and  that  '*  the 
claims  subsequent  to  those  presented  by  Mr.  Larned "  should  be  "exam- 
ined and  acted  upon  hereafter."  Thus  the  indemnity  provided  for  by  the 
convention  was  confined — 

1.  To  claims  on  account  of  the  seizure,  damage,  or  destruction  of  prop- 
erty at  sea  or  in  the  ports  and  temtories  of  Peru,  by  order  of  the  Peruvian 
Government  or  under  it«  authority ;  and 

2.  To  claims  of  that  description  which  had  been  presented  by  Mr. 
Larned. 

Mr.  Pickett,  by  whom  the  convention  was  signed  on 
Convention.  *^®  P**"*  of  the  United  States,  reached  his  post  at  Lima 

June  30,  1839,  but  owing  to  the  unsettled  condition 
of  affairs  in  Peru  did  not  begin  his  negotiations  for  the  settlement  of 
claims  till  February  19, 1840.  The  claims  which  he  was  specially  charged 
to  press  were  those  presented  by  Mr.  Lamed,  one  of  his  predecessors.  Thoy 
amounted,  nominally,  with  interest,  to  $1,200,000,  of  which  sum  the  account 
for  interest  oonstituted  about  a  half.  In  first  presenting  the  claims  Mr. 
Pickett  offered  to  receive  in  full  satisfaction  of  them  the  sum  of  $400,000, 
or  one-third  of  their  nominal  value,  to  be  paid  in  eight  annual  installments 
of  $50,000  each,  with  interest  at  the  xate  of  6  per  cent  per  annum,  the  first 
installment  to  be  paid  on  the  1st  of  January  1842,  and  one  on  the  first  day 
of  each  succeeding  year  until  the  whole  amount  should  bo  discharged. 
The  sum  which  Mr.  Pickett  thus  offered  to  accept  was  less  than  the  nomi- 
nal amount  of  a  single  claim — the  claim  for  the  ship  General  Brown  and 
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cargo — ^which  was  estimated  at  $600,000.  After  much  negotiation  Mr. 
Pickett  on  tlie  23d  of  January  1841  submitted  a  draft  of  a  convention  in 
which  it  was  stipulated  that  Peru  should  pay  $300,000  in  six  equal  annual 
installments  of  $50,000,  the  first  to  be  paid  January  1, 1843,  and  all  to  bear 
interest  at  the  rate  of  4  per  cent  per  annum  from  January  1, 1841,  till  paid. 
In  making  this  proposition  Mr.  Pickett  declared  that  it  was  final,  and  that 
he  could  not  haye  been  satisfied  with  so  small  a  sum  had  not  two  of  his 
piedecessors  in  the  legation  offered  to  take  it.  The  Peruvian  Oovemment, 
however,  while  closing  with  Mr.  Pickett's  offer  to  accept  $300,000,  seoored 
a  modification  of  terms  so  as  to  make  the  indemnity  payable  in  ten 
annual  installments  of  $30,000  each. 

By  Article  YII.  of  the  convention  the  ratifications 
^^^'f  bLS?  *^^"*^*  were  required  to  be  exchanged  within  two  years  from 

the  day  of  its  signature,  or  sooner,  if  possible,  after  it 
had  first  been  ''approved  by  the  President  and  Senate  of  the  United 
States,  and  by  the  Congress  of  Peru.''  The  Peruvian  Congress  failed  to 
act  upon  the  convention  within  the  two  years,  and  on  October  21, 1845, 
more  than  four  years  after  the  date  of  signature,  passed  a  law  approving 
it  with  the  condition  that  the  first  annual  installment  of  $30,000  on  aoconni 
of  principal  should  be  payable  January  1, 1846,  instead  of  January  1, 1844, 
as  stipulated  in  the  original  instrument.  This  condition  Mr.  Buchanan, 
after  consul  tatiou  with  some  of  the  principal  claimants,  decided  t-o  accept; 
and  the  Senate  of  the  United  States  gave  its* advice  and  consent.  The 
interest  remained  payable  on  each  installment  from  January  1,  1842. 
The  ratifications  were  finally  exchanged  at  Lima  October  31, 1846. 

In  this  relation  it  may  be  stated  that  the  Peruvian  Oovemment  in  Feb- 
ruary 1847  paid  to  Mr.  Albert  G.  Jewett,  then  the  diplomatic  repi-esentattve 
of  the  United  States  at  Lima,  the  first  ihAtallment  of  $30,000,  but  without 
interest,  and  at  the  same  time  asked  the  United  States  to  consider  tbat 
installment  as  having  become  due  not  on  January  1, 1846,  but  on  January 
1, 1847.  The  ground  of  this  request  appeared  to  be  that  the  ratifications 
of  the  convention  were  not  exchanged  till  after  January  1,  1846.  The 
United  States  however  replied  not  only  that  January  1, 1846,  was  the  day 
fixed  by  the  convention,  but  also  that,  according  to  the  rules  of  inter- 
national law,  the  convention  was  to  be  considered  as  binding  upon  the 
contracting  parties  from  the  date  of  its  signature,  unless  it  contained  an 
express  stipulation  to  the  contrary'.  The  Department  of  State  arranged 
that  the  installments  as  they  became  due  should  be  received  by  Messrs.  Ed- 
ward McCall  &  Co.,  navy  agents  of  the  United  Statues  at  Lima,  and  expended 
there  for  the  use  of  the  Navy;  and  that  when  an  installment  was  so 
received  the  Secretary  of  the  Navy  should  cause  the  same  amount  to  be 
deposited  in  the  Treasury  of  the  United  States  for  the  use  of  the  claimants. 
Repeated  delays  occurred  in  the  payment  of  the  indemnity,  owing  to  the 
fact  that  the  Peruvian  Government  had  not  the  funds  with  which  to 
make  it. 

By  the  first  article  of  the  convention  it  was  provided 
^***^*'F^i  **^  ***•     that  the  indemnity  should  be  "  distributed  among  the 

claimants  in  the  manner  and  according  to  the  rules 
that  shall  be  prescribed  by  the  Government  of  the  United  States."    In 


1  Mr  Buchanan,  Sec.  of  State,  to  Mr.  Clay,  United  States  minister  at  Lima^ 
Sfoptember  18, 1847,  S.  Ex.  Doc.  58, 31  Cong.  1  sess. 
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ereontion  of  this  stipnlalion  Congress,  by  an  act  of  Angnst  8,  1846,' 
imposed  the  duty  of  adjudicating  the  claims  on  the  Attorney-General, 
allowing  him  therefor  the  sam  of  $2,000.  An  allowance  of  $1,000  was 
made  for  a  clerk  to  assist  him.  The  Attorney-General  was  directed  to 
a^jodieate  the  claims  in  acoordance  with  the  principles  of  justice,  equity, 
and  the  law  of  nations,  and  the  stipulations  of  the  convention ;  and  was 
required  to  complete  the  task  within  a  year  from  the  passage  of  the  act, 
and  at  the  close  of  his  labors  to  report  a  list  of  his  awards  to  the  Secre- 
tary of  State,  by  whom  a  certified  copy  was  to  be  transmitted  to  the  Sec- 
retary of  the  Treasury.  The  Secretary  of  the  Treasury  was  required  to 
*' cause  the  several  installments,  with  the  interest  thereon,  payable  to  the 
United  States  in  virtue  of  the  said  convention,  or  the  securities  therefor, 
to  be  received  from  the  republic  of  Peru  and  transmitted  to  the  United 
States  in  such  manner  as  he  may  deem  best,''  and  the  net  proceeds  to  be 
paid  into  the  Treasury.  These  proceeds  were  appropriated  to  pay  the 
awards. 

August  13,  1846,  Mr.  John  T.  Mason,  then  Attorney-General  of  the 
United  States,  took  an  oath  before  a  justice  of  the  peace  of  the  District  of 
Columbia  well  and  faithfully  to  perform  the  duties  prescribed  by  that  act. 
He  appointed  Mr.  John  T.  Reid,  a  clerk  in  his  office,  to  act  as  clerk  under 
the  act.    Mr.  Reid  took  an  oath  of  office  similar  to  that  of  Mr.  Mason. 

On  the  day  after  his  qualification  for  the  performance  of  his  special 
duties  Mr.  Mason,  ''having  had  under  consideration  the  notice  required 
to  be  given  by  him  under  the  act,  and  the  rules  and  regulations  which  it 
would  be  necessary  to  establish  for  carrying  the  convention  and  act  into 
effect,  determined  on  the  following:" 

"peruvian  indkmnity. 

*•  Attorney-General's  Office, 

<*  Washington,  August  14%  1846. 

"The  Attorney-General  of  the  United  States  having  been  authorized  and 
empowered  by  an  Act  of  Congress  approved  the  eighth  August  instant,  to 
adjudicate  the  claims  arising  under  the  Convention  concluded  between  the 
United  States  and  the  Republic  of  Peru  at  Lima  the  17  March  1841,  hereby 
grives  notice  of  his  appointment  to  perform  the  duties  confided  to  him  by 
the  said  Act,  and  requires  the  claimants  to  present  their  claims,  and  the 
evidence  sustaining  them  with  all  despatch,  that  he  may  proceed  to  execute 
the  la'w. 

''The  claims  provided  for  by  the  Convention  are  described  in  the  first 
article  as  follows:  'The  Peruvian  Government,  in  order  to  make  full  satis- 
faction for  various  claims  of  citizens  of  the  United  States,  on  account  of 
seizures,  captures,  detentions,  sequestrations,  and  confiscations  of  their 
vesselsy  or  for  the  damage  and  destraction  of  them,  of  their  cargoes,  or 
other  property,  at  sea,  and  in  the  ports  and  territories  of  Peru,  by  order  of 
said  Government  of  Peru,  or  under  its  authority,  has  stipulated  to  pay  the 
United  States  the  sum  of  Three  Hundred  Thousand  dollars,  which  shall 
be  distributed  among  the  claimants,  in  the  manner  and  according  to  the 
rales  that  shall  be  prescribed  by  the  Government  of  the  United  States.' 
And  by  the  fifth  article,  it  is  stipulated:  'There  shall  not  be  demanded  of 
the  Government  of  Peru  any  other  payment  or  indemnification,  on  account 
of  any  claim  of  the  citizens  of  the  United  States,  that  was  presented  to  it 
by  Samuel  Larned,  E8<^r.,  when  Charg6  D' Affaires  of  the  United  States 
near  Pern.  But  the  claims  subsequent  to  those  presented  by  Mr.  Lamed 
to  the  Government  of  Peru  shall  be  examined  and  acted  upon  hereafter.' 


'  9  Stats,  at  L.  80. 
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''And  in  pniBnance  of  the  authority  and  power  given  to  the  Attorney- 
General  to  make  all  needful  rules  and  regulations  for  carrying  the  said 
Convention  and  Act  into  effect  it  is  herehy, 

''  Orderedf  That  all  persons  having  claims  under  the  said  Convention  do 
file  a  memorial  addressed  to  the  Attorney-General,  setting  forth  minutely 
and  particularly  the  various  facts  and  circumstances  whence  the  right  to 
prefer  such  claim  is  derived  to  the  claimant,  to  be  verified  by  his  affidavit. 
The  claimants  shall  also  at  the  same  time  file  the  evidence  sustaining 
their  claims ;  and  if  any  of  the  evidence  be  in  Spanish  a  translation  thereof 
shall  also  be  filed. 

''And  in  order  that  the  claimants  may  be  informed  of  what  is  considered 
essential  to  be  set  forth,  averred  and  established,  before  their  claims  can 
be  received  and  acted  upon,  it  is  further, 

"  Orderedf  1st.  That  each  claimant  shall  declare  in  his  memorial  for  and 
in  behalf  of  whom  the  claim  is  preferred,  and  whether  the  amount  thereof, 
and  any  part  thereof,  if  allowed,  does  not,  and,  at  the  time  when  the  said 
claim  arose  did,  belong  solely  and  absolutely  to  the  claimant,  or  to  any 
other  person  and  if  to  any  other  to  what  person.  And  in  cases  of  claims 
preferred  for  the  benefit  of  any  other  than  the  claimant,  the  memorial  to 
be  filed  shall  further  show  and  set  forth  when  and  by  what  means  and  for 
what  consideration  such  other  has  become  entitled  to  the  amount  or  any 
part  of  the  amount  of  said  claim. 

"2nd.  That  the  memorial  shall  also  Bet  forth  whether  the  claimant,  as 
well  as  any  other  person  for  whose  benefit  the  claim  is  preferred,  is  now 
and  at  the  time  when  the  said  claim  arose  was  a  citizen  of  the  United 
States,  where  he  is  now  and  at  the  time  the  said  claim  arose  was  domicili- 
ated, and  if  any  what  change  of  domicil  has  since  taken  place. 

"  3rd.  That  the  memorial  shall  also  set  forth  whether  the  claimant  or 
any  other  person  who  may  have  been  at  any  time  entitled  to  the  amount 
claimed,  or  any  part  thereol',  hath  ever  received  any,  and  if  any,  what  sum 
of  money  or  other  equivalent  or  indemnification  by  way  of  insurance  or 
otherwise  for  loss  or  injury  saistained,  satisfaction  for  which  is  therein 
asked,  and,  if  any  such  payment  or  indemification  has  been  made,  to  set 
forth  when  and  from  whom  the  same  was  received. 

"4th.  That  the  eases  will  be  taken  up  for  decision  in  the  order  in  which 
they  mav  be  filed  and  docketed. 

"J.  Y.  Mason, 

^'Attorney  General, 

"Attest: 

".John  T.  Reid,  Clerl." 

Mr.  Mason  further  directed  the  clerk  to  cause  a  notice  under  the  act  to 
be  inserted  once  a  week  for  four  weeks  in  the  Washington  Union,  the 
National  Intelligencer,  the  Baltimore  Argus,  The  Pennsylvanian,  the  New 
York  Evening  Pont,  the  New  York  Courier  and  Inquirer,  and  the  Boston 
Post 

On  the  15th  of  August  1846  Mr.  Mason  addressed  a  letter  to  Mr.  Buch- 
anan, notifying  him  that  he  had  ([ualified  under  the  act,  and  asking  that 
the  records,  documents,  and  other  papers  in  the  Department  of  State 
relating  to  the  claims  be  transmitted  to  him.  To  this  letter  Mr.  Buchanan 
replied  on  the  25th  of  Augu.st.  But  before  proceeding  further  in  the  mat- 
ter Mr.  Mason  resigned  the  office  of  Attorney-General  and  was  succeeded 
by  Mr.  Nathan  Clifford,  of  Maine,  who  qualified  under  the  act  by  taking 
an  oath  before  a  justice  of  the  peace,  October  20,  1846.  Mr.  Clifford 
ratified  the  appointment  of  Mr.  Held  as  elerk. 

The  firat  award  under  the  act  of  Congress  was  made 

^^St^^r  "*'      ^^"^^  ^^'  ■^^^'  ^^  *^®  ^^^''  ^^  *^®  *^*P  Protidenoe,  of 

Providence,  Rhode  Island.     This  was  a  claim  for  the 

detention  of  the  ship,  and  for  money  extorted  from  the  master  by  the 
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naval  aathorities  of  Pera.  The  sum  extorted  was  $3,000,  npon  which  a 
pTeminm  of  $240  was  claimed.  The  ship  was  detained  six  days,  for  which 
a  charge  of  $100  a  day,  or  $600,  was  made,  constituting  in  all  the  principal 
sam  of  $3,840.  On  this  amount  interest  was  asked  from  the  date  of  the 
payment  of  the  money,  in  March  1824,  to  November  1846,  a  period  of 
twenty-two  years  seven  months  and  fifteen  days,  at  6  per  cent  per  annum, 
amounting  to  $5,222.40.  The  Attomey-Qeneral  awarded  only  the  princi- 
pal sum  of  $3,840.  In  respect  of  the  claim  for  interest  he  said:  ''The 
charge  for  interest  is  rejected,  it  being  incompatible  with  the  principles 
which  appear  to  have  been  adopted  by  the  two  governments  in  conclud- 
ing the  convention."  This  decision,  based  upon  the  fact  that  the  sum  for 
which  the  claims  were  compromised  covered  only  the  amounts  demanded 
as  principal,  was  followed  in  all  subsequent  cases.  So  far  as  the  action  of 
the  Attorney-General  was  concerned,  it  was  a  rule  of  necessity,  not  of 
law;  and  the  same  thing  was  practically  true  of  the  course  of  the  gov- 
ernments of  the  United  States  and  Peru  in  the  settlement  of  the  claims. 
A  case  which  came  before  the  Attorney-General  in 
Can  of  the  "  Eathar."  more  forms  than  auy  other  was  that  of  the  ship  Eeiher, 
of  Boston,  which  was  one  of  the  claims  on  Mr.  Lamed's 
iisl  This  ship,  which  was  the  property  of  John  and  Sullivan  Dorr  and 
David  W.  Child,  citizens  of  the  United  States,  was  dispatched  from 
Boston  in  December  1821,  under  the  command  of  Frederick  G.  Low, 
master,  with  a  cargo  of  merchandise  to  Valparaiso,  in  Chile.  She  arrived 
at  her  port  of  destination  in  March  1822;  and  in  order  to  give  the  super- 
cargo time  to  dispose  of  the  goods  to  the  best  advantage.  Captain  Low 
chartered  the  ship  to  go  from  Valparaiso  to  Talcnhana,  to  take  a  cargo  of 
wheat  from  thence  to  Callab;  where  she  arrived  in  August  1822.  At  Callao 
Captain  Low,  in  September  1822,  chartered  the  ship  to  Eliphalet  Smith  and 
Henry  D.  Tracy,  citizens  of  the  United  States,  at  the  rate  of  $2,000  per 
month  and  5  per  cent  primage,  to  take  on  board  partly  at  Callao  and 
partly  at  Salinas  a  cargo  of  such  goods  as  the  charaterers  should  think 
proper,  and  to  proceed  with  it  to  one  or  more  ports  in  Peru  which  she  could 
lawfully  enter,  and  deliver  it  to  the  agent  of  the  charterers.  It  was 
expressly  stipulated  in  the  charter  party  that  no  articles  contraband  of 
war  should  be  shipped,  and  it  appeared  by  the  list  of  articles  composing 
the  cargo  that  no  such  articles  were  taken  on  board.  The  ship  performed 
her  voyage  and  returned  to  Callao,  where,  on  December  28,  1822,  the  day 
of  her  arrival,  she  was  seized.  A  file  of  soldiers  was  put  on  board,  some  of 
the  crew  were  imprisoned,  and  in  May  1823  the  ship  was  condemned  and 
immediately  fitted  out  as  a  ship  of  war.  For  the  condemnation  of  the  ship 
two  reasons  were  assigned.  The  first  was  that  she  had  cleared  at  Callao 
for  Hnacho  and  San  Bias,  and  for  no  other  ports,  but  that  she  afterward 
went  to  the  port  of  San  Carlos,  in  the  island  of  Chiloe,  which  was  then  in 
the  possession  of  Spain.  No  blockade  of  Chiloe  had  been  declared  either 
when  she  sailed  for  the  island  or  when  she  arrived  there.  In  the  clearance 
delivered  to  Captain  Low  at  Callao  there  was  a  clause  notifying  him  of  the 
blockade  of  ports  between  the  parallels  of  15"^  and  22°  30'  south  latitude ; 
but  Chiloe  was  not  included  in  this  notice,  since  it  is  situated  in  40^  or 
41^  south  latitude.  The  first  reason  assigned  for  the  condemnation  was 
founded,  as  appears  by  a  memorial  of  some  of  the  interested  parties  of 
January  1823,  on  a  claim  of  the  Peruvian  Government  to  forbid  vessels 
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clearing  ont  of  its  ports  to  trade  with  the  enemy — ^a  claim  which  it  was  in 
at  least  some  oases  sought  to  enforce  by  exacting  a  bond  that  the  vessel 
would  not  go  to  an  enemy's  port  or  trade  with  the  enemy.  The  claimants 
contended  that  this  was  not  a  valid  ground  of  condemnation.  "If/'  said 
the  memorial  in  question,  "  the  principle  is  established  that  neutrals  may 
traffic  with  belligerents,  those  that  may  have  entered  the  ports  of  either 
can  not  by  any  regulations  of  the  port,  in  which  they  may  chanoe  to  be, 
be  deprived  of  that  right  *  *  *  In  the  case  of  the  Esther,  she  has  only 
resorted  to  an  artifice  to  effect  a  legal  purpose.  By  the  laws  in  foroe  in 
the  ports  of  Peru,  she  could  not  clear  directly  for  the  ports  in  Spain; 
therefore,  in  conformity  with  the  laws  of  Peru,  she  clears  for  some  other 
destination — a  thing  of  every  day's  practice  among  all  nations — and  then 
proceeds  to  one  of  the  ports  of  the  enemy,  which  she  had  an  undoubted 
right  to  do,  and  which  right  no  laws  of  Pern  could  take  away  from 
her.'" 

The  second  ground  alleged  for  the  condemnation  of  the  ship  was  that 
she  carried  a  passenger  from  Chiioe  and  landed  him  at  one  of  the  inter- 
mediate ports  between  Chiioe  and  Lima,  and  that  this  passenger  waa  a 
spy  with  dispatches  for  the  Spanish  forces.  The  claimants  submitted 
depositions  to  show  that  the  passenger  in  question  was  a  grocer  ^t  Chiioe ; 
that  he  paid  but  a  small  sum  for  his  passage ;  that  he  was  represented  to 
the  captain  as  going  on  a  mercantile  voyage ;  and  that  he  was '' landed 
in  open  day  by  the  ship's  boat  at  the  intermediate  port  of  Rescadores,  the 
ship  lying  to  waiting  the  return  of  the  boat,  four  leagues  from  the  shore, 
so  that  had  the  port  been  blockaded  the  ship  did  not  approach  near 
enough  to  violate  it.''  Among  the  papers  presented  by  the  claimants  was 
a  copy  of  the  instructions  of  the  owners  to  the  master  of  the  ship,  showing 
their  intention  to  have  the  voyage  conducted  in  perfect  good  faith  and  to 
permit  no  violation  of  any  law  whatever. 

The  owners  made  the  following  claim : 

1.  Value  of  the  ship  at  the  time  of  seizure $25,000.00 

2.  Amount   of  charter  party  to   Smith  and  Tracy 

earned,  but  not  paid  in  consequence  of  the  seiz- 
ure  and    condemnation,  4  mos.  at  $2,000   per 

month $8,000.00 

Primage  at  5  per  cent 400.00 

8,400.00 

3.  Amount  due  for  demurrage  by  the  seizure  of  the 

ship  from  Jan.  1, 1823  to  May  8, 1823,  four  months 

and  seven  days,  at  $2,000  per  month $8, 466. 69 

Primage  at  5  per  cent 423. 34 

8, 890. 03 

4.  Amount  of  disbursements  after ^izure 1, 272. 12 

5.  Amount  of  wages  to  crew -. 842. 65 

6.  Amount  of  loss  of  freight  to  the  U.  S.  in  consequence  of  seiz- 

ure, being  amount  earned  on  former  voyage  from  Valparaiso 

to  Baltimore * 15,000.00 

7.  Wages  of  master,  while  awaiting  trial 496. 33 

>  The  memorial,  in  further  support  of  this  position,  said :  "The  fiict  of 
false  clearance  was  never  heard  of  as  the  cause  of  the  condemnation  of  a 
ship  *  *  *.  It  is  well  known  that  almost  all  the  vessels  from  the 
United  States,  which  proceed  around  the  Horn,  are  cleared  out  for  the 
northwest  coast,  although  their  actual  destination  is  Valparaiso  or  Lima.'* 
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8.  Master's  board  and  other  expeDsee  from  Dec.  28, 1822  to  May  7, 

1833,  while  ship  was  ander  seissure $500.00 

9.  AmouDt  paid  for  Master's  passage  home 250. 00 

10.  Amonnt  paid  for  translatmg  Spanish  documents 63. 75 

60,714.88 
Interest  on  the  above  at  6  per  cent  from  May  7, 1823,  to  May  7th, 

1841,18yeais 65,672.07 


126,286.95 
Deduct  amount  received  from  Smith  and  Tracy  $4,426.32  and 

interest  at  6  per  cent  for  10  years  4  mos.  and  3  days,  $2,746.33.      7, 172. 65 


119, 114. 30 

The  Attorney-General  awarded  the  sum  of  $28,111.10^  being  the  whole 
of  items  1,  4,  5, 1,  and  9,  and  one-half  of  item  8.  In  regard  to  the  other 
items  he  said: 

"  So  much  of  the  second  item  as  relates  to  the  amoimt  of  the  charter  party 
to  Smith  and  Tracy,  earned  but  not  paid  in  consequence  of  the  seizure,  is 
rejected,  it  appearing  that  the  owners  sued  Smith  and  Tracy  and  recovered 
from  them,  prior  to  the  date  of  the  convention.  If  any  claim  on  this 
account  is  valid  against  this  fund,  it  is  clearly  due  to  Smith  and  Tracy,  or 
one  of  them,  and  not  to  these  parties.  The  residue  of  said  item  for  prim- 
age is  also  rejected,  it  appearing  that  this  charge  was  compromised  with 
the  principal  claim  in  the  suit  betweeu  the  owners  and  Smith  and  Tracy. 
These  parties  having  elected  their  remedy  and  adjusted  their  whole  claim, 
it  would  be  ineouitable  to  allow  them  a  pro  rata  share  of  this  indemnity. 
The  third  item  lor  demurrage  after  seizure  of  the  ship  is  also  rejected,  it 
bein^  inconsistent  in  principle  with  the  claim  already  allowed  those  par- 
ties for  the  vAlue  of  the  ship.  It  was  their  unquestionable  ri^ht  to  insist 
that  the  value  of  the  vessel  should  be  estimated  according  to  its  worth  at 
the  time  it  was  seized;  they  were  then  divested  of  their  property.  It  is 
not  a  satisfactory  answer  to  this  to  say  that  the  Peruvian  Government  has 
in  this  ease  confessed  the  injustice  of  the  proceeding;  if  it  were  so  the 
claim  for  demurra^  might  be  extended  indefinitely  even  to  the  date  of 
the  convention.  The  admission  on  their  part  only  confirms  the  right  to 
compensation  to  the  extent  of  the  loss  sustained,  but  it  cannot  change  the 
chanu;ter  or  the  lef^al  effect  of  the  judp^ent  previously  rendered.  The 
charge  for  primsge  is  rejected,  as  the  principal  sum  is  not  admitted.  The 
sixth  item  for  loss  of  freight  not  earneci  falls  clearly  within  the  rule  of  spec- 
ulative damages  and  is  therefore  inadmissible.  No  allowance  can  be  made 
for  prospective  profits  or  speculative  damages  in  any  case.  The  tenth  item 
for  translating  Spanish  documents  is  rejected  in  pursuance  of  the  rule 
adopted  throughout,  recjuiring  the  parties  in  all  cases  to  furnish  their  own 
proof.  The  charge  for  interest  is  rejected  for  the  reason  assigned  in  the 
award  in  the  case  of  the  ship  Providence, 

"Nathan  Clifford, 

''Atiomey-GeneraV 

The  carg^  as  well  as  the  ship  was  condemned;  and  claims  were  allowed 
on  account  of  the  condemnation  of  the  cargo,  a-s  follows : 

To  Samuel  F.  Tracy,  assignee  of  Henry  D.  Tracy,  in  his  own  right  and 
as  surviving  partner  of  Stiphale  &  Smith,  and  also  as  assignee  of  Captain 
Low,  and  of  Stephen  B.  Howe,  supercargo,  the  sum  of  $19,654.39  was 
awarded,  including  items  for  the  value  of  the  cargo;  for  freight,  and  for 
advances  and  expenses  of  defending  the  property  in  Peru.  These  items 
were  allowed  on  the  basis  of  actual  loss.  An  item  for  $10,000  for  damages 
to  mercantile  credit,  for  the  breaking  up  of  commercial  transactions,  and 
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for  false  imprisonment,  was  rejected,  the  first  two  constitnents  as  ''specn- 
latiye/'  and  the  third  (false  imprisonment)  as  ''not  embraced  within  the 
terms  of  the  convention." 

To  Henry  Farnam,  administrator  of  the  estate  of  Eliphalet  Smith,  the 
sam  of  $13,146.27  was  allowed,  for  his  interest  in  the  cargo  and  for  money 
paid  by  him  for  freight.  Items  for  expenses  incurred  in  defending  suits 
on  the  charter  party  in  which  the  owners  of  the  ship  recovered  were 
rejected,  the  Attorney-General  saying :  "  It  was  the  party's  own  fault  to 
delay  the  payment  and  incur  the  expenses  of  a  lawsuit  in  resisting  a 
legal  demand." 

Edward  Sharp,  as  administrator  of  the  estate  of  Stephen  B.  Howe, 
supercargo,  made  the  following  claim : 

1.  For  loss  of  his  proportion  of  the  cargo  shipped  by  Smith  and 

Tracy,  and  purchased  of  them  by  said  Howe,  on  the  14th 

of  September  1822 $3,092.29 

2.  The  loss  of  the  articles  shipped  by  him  on  board  said  vessel 

on  his  own  account  at  San  Carlos,  4  December  1822 562. 56 

3.  Commission  on  outward  cargo  sold  by  Howe  at  San  Carlos, 

to  wit,  5  per  cent  on  $25,836.87i 1,291.84 

4.  Commission  on  return  cargo  purchased  by  Howe  at  San  Car- 

los, to  wit,  2^  per  cent  on  $26,899.62 672.43 

5.  Commission  on  return  cargo  for  conducting  same  to  a  market 

in  Callao,  to  wit,  5  per  cent  on  $26,899.62 1,344.98 

6,964.10 
"  Interest  thereon  " 

On  this  claim  the  Attorney  General  rendered  the  following  award : 
Regarding  the  first  item  as  overcharged,  I  have  reduced  the         • 
amount  to  conform  with  the  allowances  made  in  the  other 

cases,  relating  to  this  ship  and  allow $3,000.00 

And  the  seoond  item  is  allowed 562.56 

3,562.56 
''The  third,  fourth  and  fifth  items  are  rejected,  deeming  it  more  con- 
sonant with  justice  and  equity,  among  the  respective  claimants,  to  limit 
their  several  claims  to  their  actual  loss,  rejecting  all  charges  for  prospec- 
tive profits  and  speculative  damages.  The  claim  for  interest  is  rejected 
for  the  reason  assigned  in  the  award  in  the  case  of  the  ship  Providence," 

The  "overcharge"  in  the  first  item  was  due  to  the  failure  of  the  claim- 
ant in  estimating  the  value  of  the  cargo  to  deduct  the  amount  of  duties 
payable  on  it. 

The  sum  of  $1,584.07  was  allowed  to  certain  underwriters  for  money 
paid  on  a  part  of  the  cargo  of  the  vessel,  and  the  further  sum  of  $843.28 
was  awarded  to  Captain  Low  for  the  loss  of  a  personal  adventure. 
The  whole  amount  allowed  on  the  claim  was  $66,901.67. 

In  the  case  of  the  ship  General  Broum,  to  which  ref- 

Oaseof  th«  Ship  "  Gen-  ^^^^^^^  y^g^  heretofore  been  made,  the  sum  of  $454,091.18 

eral  Brown."  ,-.,..  «,*, 

was  claimed,  with  interest,  on  account  of  the  wrongful 

confiscation  of  the  vessel  and  cargo.  The  claim  included  items  not  only 
for  the  value  of  the  ship  and  cargo,  and  for  freight,  but  also  for  the  loss  of 
profits  on  the  voyage.  The  Attorney -General  allowed :  For  the  value  of 
the  vessel,  $40,000 ;  for  the  value  of  the  cargo  at  the  time  and  place  of  seiz- 
ure, $139,036;  for  freight  earned  on  the  cargo  prior  to  its  seizure,  $14,000; 
for  the  return  of  the  crew  and  for  the  expenses  of  legal  proceedings  in 
Peru,  $8,732.18;  total,  $201,768.18. 
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In  the  case  of  the  ship  FHeiULskipf  of  Salem,  the  me- 

Cue  of  ti»e  Slup      morial  set  forth  the  following  claims : 
"FrMndfthip."  * 

1.  Detention  for  36  days,  $100  a  day .• $3,600 

2.  Interest  on  property  dnring  detention 600 

3.  Injury  to  ship '. 400 

4.  Interruption  of  voyage 10, 000 

5.  Groods  sequestered  on  shore 9, 000 

23,600 

6.  Interest  on  ahove 33,160 

56,760 

The  Attorney-General  allowed  the  snm  of  $4,000,  the  whole  of  the  tirst 
and  third  items.  The  item  for  interest  was  rejected  for  the  reasons  stated 
in  the  case  of  the  Providence.  The  fourth  item,  for  the  interraption  of  the 
voyage,  was  rejected  *^  for  the  reason  that  it  was  not  embraced  in  the  terms 
of  the  convention,  and  is  excluded  by  the  rules  prescribed  by  Congress  in 
the  first  section  of  the  act  of  the  8th  August  1846  for  the  adjudication  of 
these  claims/'  The  fifth  item  was  disallowed,  ''there  being  no  proof  to 
sustain  the  charge.  No  goods  were  sequestered  by  the  Government  of 
Peru/'  An  additional  claim  for  the  sequestration  of  $600  in  money  was 
allowed. 

A  special  claim,  which  was  made  and  rejected,  is  stated  in  the  following 
opinion : 

"PERUVIAN  COMMISSION. 

"Attorney-Genera l'8  Office,  S9th  July  1S47. 

*^  Special  claim  for  damages  resulting  to  mercantile  establishment  and 
credit,  from  an  illegal  arrest,  and  expenses  incurred  in  defense  of  person 
and  property. 

"Claimant:  Samuel  F.  Tracv,  of  New  York,  assignee  of  Henry  D. 
Tracy. 

"  Memorial  filed  19  April  1847. 

"The  memorial  alleges  '  that  in  April  1823  the  ship  Friendship^  of  Salem, 
Richard  Meek,  master,  arrived  as  Cjillao  (Peru),  consigned  to  said  Henry 
D.  Tracy,  who  after  disposing  of  her  cargo  and  placing  on  board  a  return 
cargo,  including  twenty  thousand  dollars  in  silver  coin,  on  which  coin  he 
had  regularly  paid  before  shipment  the  current  legal  export  duty  of  five 
per  cent,  and  when  the  ship  r.ad  obtained  a  clearance  and  was  in  the  act 
of  leaving  the  port  on  her  voyage,  to  wit,  on  the  26th  April  1823,  she  was 
seized  by  the  authorities  of  the  port,  on  the  false  allegation  that  she  had 
on  board  a  much  larger  amount  of  coin  than  twenty  thousand  dollars,  and 
that  it  was  attempted  to  defraud  the  revenue  out  of  the  export  duty  on 
the  excess  beyond  the  twenty  thousand  dollars,  so  cleared  out.  That  the 
ship  was  thereupon  taken  forcible  possession  of,  by  a  military  oflicer  and 
twenty-five  soldiers,  and  conveyed  to  the  inner  harbor,  when  the  cargo 
was  discharged,  together  with  the  twenty  thousand  dollars,  and  six  hun- 
dred dollars  additional  which  belonged  to  the  captain  and  supercargo  of 
the  ship  for  her  and  their  private  use.  That  the  captain  of  the  ship  was 
forthwith  sent  to  prison,  tncre  kept  for  eleven  days,  during  which  period 
the  said  seizors  were  employed  in  searching  the  snip  by  wantonly  break- 
ing up  the  cabin  ceiling  and  other  woodwork,  desks,  chests,  etc.,  but 
found  no  other  coin  nor  other  suspicious  goods  thau  said  twenty  thousand 
dollars,  and  six  hundred  dollars,  twenty  thousand  dollars  whereof  were 
restored  to  the  ship  on  the  12th  of  May  following,  and  the  balance  of  six 
hundred  dollars  was  retained  by  the  authorities  for  further  trial,  which 
was  BQbsequently  ordered  to  be  paid  to  the  said  Henry  D.  Tracy,  after  the 
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ship  had  Bailed,  bat  was  not  paid  in  conseqaenee  of  the  goyemment  hay- 
ing used  the  money  for  its  own  paxposeB.' 

*'Theaboye  oatline  of  eyents  that  oocnrred  at  Callao  appears  to  be 
reoited  in  the  memorial  merely  by  way  of  indaoement  to  the  statement  of 
the  injuries  complained  of  in  this  case.  No  claim  is  made  for  the  seizure 
or  damages  to  the  ship.  The  property  of  the  ship  was  in  other  claimants, 
who  are  allowed  for  the  detention  and  injury.  No  claim  is  made  for  the 
the  coin;  the  twenty  thousand  dollars  were  returned  and  the  six  hundred 
dollars  has  been  awarded  to  the  rightful  owner. 

"After  reciting  the  facts  in  the  manner  above  mentioned,  the  memorial- 
ist proceeds  to  state  the  grounds  of  his  claim,  for  remuneration  out  of 
the  indemnity  stipulated  in  the  conven  t ion  of  the  17th  March  1841 .  The  fol- 
lowing is  an  exhibit  of  the  amount  claimed  and  of  the .  several  items 
thereof  as  appears  by  the  schedule  annexed  to  the  memorial  of  the  claim- 
ant on  file : 

For  damages  sustained  resulting  from  illegal  arrest  of  Henry  D. 

Tracy  to  his  mercantile  establishment  and  credit  as  set  forth 

in  the  memorial  hereto  annexed $25,000.00 

For  sundry  expenses  incurred  in  his  defense  and  in  defense  of 

his  property 1,500.00 

For  interest  in  $26,500  from  12  May,  1823  to  29  March  1847  at  6 

percent 37,987.76 

For  cost  of  proof  and  translation 2S0.00 

64, 737. 75 

*'  Having  examined  the  memorial  in  this  case,  and  the  records,  documents 
and  all  other  papers  transmitted  f^om  the  State  Department  relating 
thereto,  and  having  heard  the  evidence  ofifered  by  the  claimant  in  support 
of  the  claim,  and  maturely  considered  the  same,  I  do  hereby  a<yuaicate 
and  determine,  that  no  part  of  said  claim  is  embraced  within  the  terms  of 
the  convention  of  the  17th  March  1841,  and  that  the  whole  claim  be  and 
the  same  is  hereby  rejected. 

''The  sum  of  three  hundred  thousand  dollars  was  stipulated  to  be  paid 
by  the  Government  of  Peru,  in  order  to  make  fhll  satisfaction  for  various 
claims  of  citizens  of  the  United  States  on  account  of  seizures,  captures, 
detentions,  sequestrations  and  confiscations  of  their  vessels,  or  for  the 
damages  or  destruction  of  them,  of  their  cargoes,  or  other  property  at  sea 
or  in  the  ports  and  territories  of  Peru.  It  is  not  alleged  or  pret«nded  that 
the  mercantile  establishment  of  Henry  D.  Tracy  was  seized  by  the  order 
of  the  Qovemment  of  Peru.  There  was  no  seizure,  and  it  is  very  clear 
that  consequential  damages  altogether  imaginary  cannot  be  allowed.  No 
claim  is  made  directly  for  the  false  imprisonment,  doubtless  for  the  obvious 
reason  that  none  such  is  provided  for  in  the  convention. 

''Nathan  Clifford,  Attomejf-O&nerdl." 

"Attest: 

"John  T.  Rbid,  Clerk," 

In  the  case  of  the  brig  Elizabeth  Annj  Thomas  Dun- 
^*"*'totiUbL"^""'  ^"'P'  assignee  of  Perit  &  Cabox,  claimed:  (1)  For  loss 
on  the  sale  of  the  brig,  through  deterioration,  loss  of 
tackle,  etc.,  occasioned  by  her  unlawful  detention,  $3,000;  (2)  money  paid 
by  the  master  to  the  charterer,  in  consequence  of  the  brig's  inability  to 
proceed  to  Guayaquil  owing  to  her  detention,  $1,100;  (3)  the  estimated 
loss  of  homeward  freight,  owing  to  the  damaged  condition  of  the  brig, 
$3,000;  (4)  expenses  incurred  in  going  to  Iquique  and  Tarapaoa  to  receive 
part  of  the  price  of  the  brig  when  sold,  $315.50;  (5)  expenses  incnrred  in 
a  lawsuit  (representing  presents  for  three  judges  and  the  fiscal,  $850; 
treasurer  of  the  custom-house,  $425 ;  a  horse  given  to  General  Valero,  $260; 
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saddle  and  bridle  for  the  same,  $130),  $1,655;  (6)  board  and  horse  hire  of 
the  master  while  attending  trial,  $290;  (7)  medical  attendance  on  the 
master,  $200.25;  (8)  passage  and  stores  of  the  master  to  Arica  homeward, 
$112.50;  (9)  passage,  freight,  and  stores  of  the  master  to  Philadelphia, 
$448;  total,  $10,121.25. 

The  Attorney-General  allowed  the  sum  of  $3,950.50,  which  inclnded  $2,000 
on  the  first  item  for  deterioration  and  injary  of  the  vessel  and  loss  of 
tackle  by  the  detention;  the  whole  of  the  second  item,  it  appearing  that 
the  money  was  actually  paid  to  the  charterer ;  the  sixth  item,  for  board 
of  the  master,  and  the  eighth  and  ninth  items,  for  the  passage  of  the  cap- 
tain, it  being  necessary  for  him  to  retnrn  after  the  sale,  the  vessel  having 
become  nnseaworthy  by  the  detention.  The  allowance  on  tne  first  item 
was  for  loss  arising  from  the  ''direct  injury'' to  the  vessel,  the  residue 
being  rejected  on  the  ground  that  it  fell ''  within  the  rules  of  speculative 
damages.''  The  third  item,  for  freight  not  earned,  was  declared  to  be 
''  clearly  inadmissible  for  the  same  reason."  The  fourth  item,  for  the  ex- 
penses of  a  jonmey  to  receive  part  of  the  price  of  the  brig,  was  considered 
"too  remote  to  be  taken  into  the  account."  The  fifth  item,  for  presents 
to  the  judges  and  other  officials,  was  rejected  as  '*  wholly  inadmissible. 
No  allowance  can  be  made  for  bribes.''  The  seventh  item,  for  medical 
attendance,  was  rejected  as  falling  '^ within  the  rule  of  speonlative 
damages." 

Another  claim  in  the  ease  of  the  Eliziibetk  Ann,  made  by  Joseph  A.  Clay, 
administrator  of  the  estate  of  Charles  G.  Swett,  for  loss  of  cargo  by  reason 
of  the  detention,  was  allowed  to  the  amount  of  $4,435.56.  This  allowance 
included  an  item  of  $1,885  for  the  value  of  the  goods;  ot  $1,750  for  de- 
murrage paid  to  the  master  in  cash ;  of  $620.56  paid  to  the  master  for 
expenses;  and  of  expenses  of  board,  etc.,  during  the  detention. 

In  the  case  of  the  Bremen  ship  Catharine  the  claim- 
^ikthariM."'      *^**  demanded  (1)  $1,575,  the  amount  of  export  duty 

paid  to  the  Colombian  Government  on  a  quantity  of 
eocoa  shipped  on  that  vessel  at  a  Colombian  port,  nnd  afterward  exacted 
by  the  Peruvians  again,  on  their  entering  into  possession  of  the  port;  and 
(2)  $700  for  demurrage  alleged  to  have  been  paid  by  the  owners  of  the 
ship  in  consequence  of  the  detention  caused  by  the  above-mentioned  inci- 
dent. The  Attorney-General  allowed  the  first  item.  The  second  he  re- 
jeote<l  for  want  of  evidence  that  the  demurrage  was  paid,  or  that  any 
claim  for  it  was  enforced. 

In  the  case  of  the  schooner  J?eiiry,which  was  a  claim 
"^i^if^r  OmmT"  *^'  ***®  unlawful  detention  of  the  vessel,  Samuel  F. 

Tracy,  as  assignee' of  Henry  D.  Tracy,  demanded:  (1) 
For  the  value  of  two  brass  cannon  and  their  carriages,  taken  by  the  cup- 
tors,  $400;  (2)  for  a  boat  and  oars  taken  at  Callao,  $iOO;  (3)  for  money  ex- 
pended in  defending  the  property,  $2,000;  (4)  for  money  expended  in 
releasing  the  master  from  prison,  $200;  (5)  for  loss  of  the  master's  services 
while  in  prison,  $200;  (6)  for  loss  of  profits  in  the  exchange  of  the  cargo  at 
Pisco,  and  for  breaking  up  the  voyage,  $5,000;  (7)  for  demurrage,  and  sup- 
port of  the  officers  and  crew  during  four  mouths,  $6,000;  (8)  interest, 
$20,659.33;  (9)  cost  of  preparing  proofs  and  translations,  $200;  total, 
$34,859.33.  The  Attorney-General  allowed  the  sum  of  $8,800,  being  the 
whole  of  items  1,  2,  3,  4,  and  7.    The  fifth  item,  for  loss  of  the  master's 
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services,  and  the  sixth,  for  loss  of  profits  and  for  the  breaking  up  of  the 
yoyage,  were  disallowed,  as  not  being  within  the  terms  of  the  convention. 
No  allowance  was  made  for  the  preparation  of  proofs  and  translations,  or 
for  interest. 

The  principles  applied  in  this  and  the  preceding  oases  were  also  applied 
in  the  cases  of  the  ship  Flying  Fish  and  the  schooner  Wasp,  in  which  claims 
for  unearned  freight,  for  interest,  and  for  the  expenses  of  preparing  proofs 
and  translations  were  rejected,  only  the  actnal  losses  and  costs  in  Peru 
being  allowed. 

In  the  case  of  the  bark  Peru,  of  Salem,  the  claim  was  composed  of  the 
following  items:  (1)  Detention  and  sequestration  of  the  bark  for  the 
transportation  of  335  soldiers,  say  at  $10  a  head,  $3,350;  (2)  articles  stolen 
by  the  soldiers,  $708.62^ ;  (3)  damages  to  the  ship  and  detention  for  re- 
pairing them,  $300.  From  the  aggregate  of  these  items  the  claimant 
deducted  the  sum  of  $1,641.75,  realized  from  the  sale  of  a  Peruvian  draft 
for  $2,512.50,  leaving  as  the  whole  amount  claimed,  exclusive  of  interest, 
the  sum  of  $2,716.87^.  The  Attorney-General  allowed  the  sum  of  $1,008.63, 
being  the  whole  of  the  second  and  third  items.  The  first  item  was  dis- 
allowed for  the  reason  that  it  appeared  that  the  charge  had  been  made  the 
subject  of  a  settlement  between  the  agent  of  the  claimant  and  the  Pern- 
vian  Government  two  years  before  the  date  of  Mr.  Lamed's  note  to  the 
minister  for  foreign  affairs. 

In  the  case  of  the  ship  China,  of  Salem,  the  claimants  demanded:  (1) 
For  wrongfully  causing  the  ship  to  deviate  from  her  intended  voyage, 
resulting  in  her  detention  from  February  25  to  March  3, 1824,  six  days,  at 
$100  a  day,  $600;  (2)  for  damages  done  the  China  by  a  24-pound  shot  fired 
into  her,  $500;  (3)  for  damage  done  to  the  cargo  by  the  shot,  $1,610.  The 
Attorney-General  allowed  the  sum  of  $2,710,  being  the  whole  claim,  excla- 
sive  of  interest. 

The  schooner  Bohinson  Crusoe  and  her  cargo  were  seized  and  appropri- 
ated by  Admiral  Guise,  of  the  Peruvian  navy,  without  legal  adjudication, 
and  were  destroyed  while  in  his  possession.  The  sum  of  $10,000  was  al- 
lowed, the  actnal  value  of  the  vessel  and  cargo. 

A  claim  was  allowed  in  favor  of  Samuel  F.  Tracy,  assignee  of  Henry  D. 
Tracy,  for  the  seizure  on  land  of  naval  stores,  furniture,  and  other  prop- 
erty, which  were  guaranteed  by  the  capitulation  of  Lima,  but  were  seized 
by  the  Peruvian  authorities  in  violation  thereof. 

We  have  narrated  elsewhere  the  history  of  the  claim 

SM  0  •  ace  o-  j^gj^jjjg^  Chile  growing  out  of  the  seizure  by  Lord  Coch- 
rane, in  the  valley  of  Sitana,  Peru,  in  May  1821,  of  a 
sum  of  money,  the  proceeds  of  the  sale  at  Tacna  of  a  part  of  the  cargo  of 
the  American  brig  Macedonian,^  At  that  time  the  greater  part  of  the  cargo 
remained  unsold,  and  the  master  of  the  brig,  Eliphalet  Smith,  was  on  his 
way  to  Arequipa  with  a  view  to  dispose  of  the  residue.  In  July  1821  the 
combined  forces  of  Chile  and  Bnenos  Ayres,  under  Greneral  San  Martin, 
obtained  possession  of  Lima  and  established  there  a  provisional  govern- 
ment. In  December  of  the  same  year  Captain  Smith,  having  foimd  a  part 
of  his  cargo  unsalable  at  Arequipa,  sent  it  under  convoy  to  Lima,  in  charge 
of  Stephen  B.  Howe,  his  nephew,  with  orders  to  consign  it  for  sale  to 
Abadia  &  Arismendi,  his  usual  commission  merchants,  if  that  house  con- 
tinued to  exist,  and  if  not,  to  some  other  suitable  consignee.    It  tamed 


1  Supra,  1449. 
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oat  that  the  house  had  not  only  been  broken  np,  bat  that  its  members,  in 
conseqaence  of  their  connection  with  the  old  government  and  adherence 
to  its  cause,  had  fallen  under  the  displeasure  of  the  new  government,  and 
after  being  imprisoned  were  either  compelled  or  voluntarily  chose  to 
depart  fh>m  the  country,  and  that  their  property  was  decreed  to  be  confis- 
cated to  the  use  of  the  state.  The  Macedonian  and  her  cargo  were  conse- 
quently consigned  by  Howe  to  the  English  house  of  John  Thwaites.  The 
government  at  Lima,  however,  instituted  proceedings  against  the  brig  and 
her  cargo  and  such  of  the  proceeds  as  were  in  the  hands  of  Mr.  Thwaites, 
as  the  property  of  the  Spanish  refugee  Arismendi,  and  upon  that  ground 
condemned  the  whole  to  the  use  of  the  state. 

The  Attorney-General  held  that  the  vessel  and  cargo  were  American 
property,  and  awarded  for  the  vessel  the  sum  of  $32,193.63,  and  for  the 
cargo  the  sum  of  $59,093.87 ;  total,  $91,287.50.  This  sum  was  made  up  of 
five  items:  (1)  Value  of  the  brig,  $25,000;  (2)  money  paid  to  the  officers 
and  crew,  $7,193.63;  (3)  actual  value  of  the  confiscated  cargo  at  the  time 
and  place  of  seizure,  $47,440.75;  (4)  debts  confiscated  to  the  use  of  the 
government,  $6,167;  (5)  a  particular  and  separate  part  of  the  cargo, 
$5,486.12.  ''The  residue  of  the  claim  not  already  allowed  (except  the 
charge  for  interest)  is,"  said  the  Attorney-General,  ''rejected,  in  accordance 
with  the  principle  which  I  have  adopted  throughout  limiting  the  claims 
of  the  respective  parties  to  the  actual  loss  sustained,  excluding  prospective 
profits  dependent  upon  the  chances  of  business  and  the  uncertain  state  of 
the  markets,  regarding  all  such  charges  as  falling  within  the  rule  of  specu- 
lative damages.  This  rule  is  uniformly  adhered  to  by  courts  of  law  in  the 
investigation  of  similar  cases  and  in  my  judgment  it  is  entirely  consonant 
with  justice  and  equity  among  the  respective  claimants,  to  apply  it  in  adju- 
dicating these  claims.  The  charge  for  interest  is  rejected  for  the  reason  -- 
assigned  in  the  award  in  the  case  of  the  ship  Providence." 

It  has  been  seen  that  by  the  terms  of  the  convention 
^****^tt*^ti2r***'^''"  *^®  indemnity  was  intended  to  apply  only  to  claims 

growing  out  of  the  acts  of  the  Peruvian  authorities. 
\  In  the  case  of  the  schooner  Bampart  a  claim  was  made  for  the  seizure 
and  detention  of  the  vessel  and  for  damage  done  her  in  a  hostile  attack, 
and  for  various  articles  plundered  from  the  ship  and  cargo,  amounting  in 
the  whole  to  the  sum  of  $8,008.  The  claim  was  dismissed  on  the  ground 
(1)  that  it  was  not  "included  in  Mr.  Larned's  list  presented  to  the 
Government  of  Peru,"  and  (2)  that  the  evidence  showed  ''that  the  injuries 
complained  of  were  committed  by  the  Spanish  authorities  in  Callao." 

In  conformity  with  the  provision  of  the  act  of  Con- 
LUt  of  Awards.       gress,  requiring  the  Attorney-General  at  the  close  of 

his  commission  to  report  a  list  of  his  awards  to  the 
Secretary  of  State,  Attorney-General  Clifford  on  August  7,  1847,  trans- 
mitted to  the  Department  of  State  the  following  paper: 

"pkkuvian  indemnity. 

"  Attornky-General'8  Office, 

*'7Atig'Ustl847, 
"  List  of  Awards  made  by  the  Attorney-General  of  the  United  States  under 
the  Act  of  Congress,  approved  8th  August  1846,  to  carry  into  effect  the 
Convention  between  tne  United  States  and  the  Republic  of  Pern,  con- 
cluded at  Lima,  the  17th  day  of  March  1841. 
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^'Claims  allowed. 

''To  Edward  Carrington  of  Providence,  Adminiatrator  of  Ed- 
ward Carrington,  lor  deteDtion  of  the  ship  Providence,  of 
Providence,  and  money  extorted  from  the  master,  the  sum  of 
three  thousand  eight  hundred  and  forty  dollars $3, 840. 00 

*'  To  Francis  Peabody  and  George  Peabody  of  Salem  and  John 
L.  Gardner  of  Boston,  Executors  of  Joseph  Peabody,  and 
Tucker  Saland,  of  Salem,  Administrator  of  J.  Augustus  Pea- 
body, for  detention  and  damage  done  the  ship  China  of  Salem 
and  her  cargo,  the  sum  of  two  thousand  seven  hundred  and 
ten  dollars 2,710.00 

''To  Stephen  C.  Phillips  of  Salem  for  articles  stolen  fi*om  and 
damage  done  to  the  barque  l^eru  of  Salem,  the  sum  of  one 
thousand  and  eight  dollars  and  sixty-three  cents 1, 008. 63 

"To  George  Nichols  of  Salem  in  his  own  right  and  as  admin- 
istrator of  Jerathmeel  Pierce  and  Ichabod  Nichols,  Lydia  R. 
Pierce  of  Salem,  administratrix  of  Banjamin  Pierce,  Charles 
Sanders  of  West  Cambridge  and  Henry  Pierce  of  Salem,  fur 
detention  of  the  brig  Herald  of  Salem  and  money  extorted 
from  the  master,  the  sum  of  two  thousand  six  hundred  and 
ten  dollars 2,610.00 

"To  George  Nichols  of  Salem  in  his  own  right  and  as  admin- 
trator  of  Jerathmeel  Pierce  and  Ichabod  Nichols,  Lydia  R. 
Pierce  of  Salem,  administratrix  of  Banjamin  Pierce,  Charles 
Sanders  of  West  Cambridge,  Henry  Pierce  of  Salem  and 
Banjamin  R.  Nichols  of  Boston,  for  detention  and  injury  to 
the  ship  ^FHendehip  of  Salem,  the  sum  of  four  thousand  dol- 
lars       4,000.00 

"  To  George  Nichols  of  Salem,  administrator  of  Ichabod  Niofaola 
and  Richard  Meek  of  Marblehead,  for  money  sequestered 
from  the  ship  Friendship  of  Salem,  the  sum  of  six  hundred 
dollars 600.00 

"  To  Aimee  E.  Alsop,  executrix,  and  John  Sergeant  and  Gus- 
«  tavus  Cleeman  of  Philadelphia,  executors  of  Richard  Alsop, 
for  and  to  the  use  of  his  estate,  and  in  trust  for  Edward  L. 
Scott,  and  John  Huan  or  their  legal  representatives  for  the 
capture  and  destruction  of  the  schooner  liobineon  Criiaoeand 
cargo,  the  sum  of  ten  thousand  <lollars 10, 000. 00 

"To  Caleb  Loring,  Thomas  B.  Wales  and  Samuel  Appleton  of 
Boston,  Philo  S.  Shelton  of  Boston,  executor  of  Benjamin  P. 
Hamer,  Paschael  Paoli  Pope  of  Boston,  administrator  of 
William  H.  Boardman,  and  Titus  Wells  of  Boston,  executor 
of  Abraham  Touro,  underwriters  for  part  of  the  cargo  of  the 
ship  Esther  of  Boston,  confiscated,  the  sum  of  one  thousand 
five  hundred  and  eighty-four  dollars  and  seven  cents 1, 584. 07 

"To  John  Dorr  of  Boston  and  Sullivan  Dorr  of  Providence  in 
their  own  right  and  in  trust  for  the  estate  of  D.  W.  Child  of 
Boston,  deceased,  for  confiscation  of  the  ship  Esther  of  Bos- 
ton, the  snm  of  twenty-eight  thousand  one  hundred  and 
eleven  dollars  and  ten  cents 28,  111.  10 

"To  Samuel  F.  Tracy  of  New  York,  assignee  of  Henry  D.  Tracy 
for  himself  and  in  trust  for  others  according  to  the  said  Henry 
D.  Tracy's  deed,  or  instrument  of  assignment  on  file,  for  con- 
fiscation of  part  of  the  cargo  of  the  ship  Esther  of  Boston  the 
sum  of  nineteen  thousand  six  hundred  and  fifty-four  dollars 
and  thirty-nine  cents 19, 654. 39 

"To  Samuel  F.  Tracy  of  New  York  assignee  of  Henry  D.  Tracy 
for  himself  and  in  trust  for  others  according  to  the  terms  of 
the  said  Henry  D.  Tracy's  deed  or  instrument  of  assignment 
on  file,  for  detention  of  schooner  Wasp,  the  sum  of  eight  hun- 
dred dollars 800.00 
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"To  Samael  F.  Tracy  of  New  York,  asHignee  of  Henry  D.  Tracy 
for  himself  aod  in  trnst  for  others  according  to  the  terms  of 
said  Henry  D.  Tracy's  deed  or  instrnment  of  assignment  on 
file,  for  detention  of  the  ship  Flying  Fish,  the  sum  of  six  thou- 
sand one  hundred  and  thirty-six  dollars $6, 136. 00 

"  To  Samuel  F.  Tracy  of  New  York,  assiguee  of  Henry  D.  Tracy 
for  himself  and  in  trnst  for  others,  according  to  the  term  of 
the  said  Henry  D.  Tracy's  deed  or  instrument  of  assigrnment 
on  file,  for  detention  of  the  schooner  Henry,  etc.,  the  sum  of 
eight  thousand  eight  hundred  dollars 8, 800. 00 

"  To  Samuel  F.  Tracy,  assignee  of  Henry  D.  Tracy  for  himself 
and  in  trust  for  others,  according  to  the  terms  of  the  said 
Henry  D.  Tracy's  deed  or  instrument  of  assignment  on  file, 
for  seizure  of  nayal  stores,  etc.,  the  sum  of  three  thousand 
eight  hundred  and  twenty-seven  dollars  and  fifty  cents 3, 827. 50 

"To  Frederick  G.  Low  of  Gloucester  for  confiscation  of  part  of 
the  cargo  of  the  ship  Esther,  of  Boston,  the  sum  of  eight  hun- 
dred and  forty-three  dollars  and  twenty-eight  cents 843. 28 

"  To  Porter  Harmony  of  New  York  for  confiscation  of  the  ship 
General  Brown  of  New  York  and  cargo,  the  sum  of  one  hun- 
dred and  twenty-four  thousand  six  hundred  and  sixty-eight 
dollars  and  seventy-four  cents 124, 668. 74 

"  To  George  C.  De  Kay,  County  of  Hudson,  New  Jersey,  assignee 
of  the  executors  of  Henry  Eckford,  for  confiscation  of  the  ship 
General  Brown  of  New  York  and  cargo,  the  sum  of  sixty -nine 
thousand  eight  hundred  and  ninety-nine  dollars  and  fifty- 
four  cents 69,899.54 

"  To  G.  G.  &  S.  S.  Howland  of  New  York,  for  confiscation  of  the     . 
ship  General  Brown  of  New  York  and  cargo,  the  sum  of  seven 
thousand  one  hundred  and  ninety-nine  dollars  and  ninety 
cents 7,199.90 

"  To  William  Wheelwright  for  duties  illegally  extorted  the  sum 
of  fifteen  hundred  and  seventy-five  dollars 1, 575. 00 

"To  Henry  Famamof  Boston,  administrator  of  Eliphalet  Smith, 
for  confiscation  of  part  of  the  carffo  of  the  ship  Esther  of 
Boston,  the  sum  of  tnirteen  thousand  one  hundred  and  forty- 
six  dollars  and  twenty-seven  cents 13,146.27 

"To  Edward  Sharp  of  Dorchester,  administrator  of  Stphen  B. 
Howe,  for  confiscation  of  part  of  the  cargo  of  the  ship  Esther 
of  Boston,  the  sum  of  three  thousand  five  hundred  and  sixty- 
two  dollars  and  fifty-six  cents 3,562.56 

"  To  Thomas  Dnnlap  of  Philadelphia,  assignee  of  J.  W.  Perit 
and  Joseph  Cahox,  formerly  partners  trading  under  the  firm 
of  Perit  &  Cabox,  for  detention  and  injury  to  the  bri^  Elizor 
beth  Ann  of  Philadelphia,  the  sum  of  three  thousand  nine  hun- 
dred and  fifty  dollars  and  fifty  cents 3, 950. 50 

"  To  Joseph  A.  Clay  of  Philadelphia,  administrator  of  C.  G. 
Swett,  for  articles  stolen  and  detention  of  the  brig  Elizabeth 
Ann  of  Philadelphia,  the  Sum  of  four  thousand  four  hundred 
and  thirty-five  clollars  and  fifty-six  cents 4, 435. 56 

"To  Eliza  Paul  of  Philadelphia,  administratrix  of  Masklin 
Clark,  for  detention  of  tlie  brig  Thetis,  the  sum  of  seven 
thousand  one  hundred  and  eighty-one  dollars  and  eighty- 
seven  cents 1, 181. 87 

"To  Thomas  C.  Amory  and  Benjamin  Humphreys  of  Boston, 
executors  of  John  S.  EUery,  to  and  for  the  use  of  the  estate 
of  the  said  Ellery,  and  in  trust  for  the  estate  of  Phillip 
Mercier,  or  his  legal  representatives,  for  any  interest  he  had 
in  the  brig  Mace£mian  of  Boston  and  certain  disbursements, 
for  the  confiscation  of  the  brig,  the  sum  of  thirty-two  thou- 
sand one  hundred  and  ninety-three  dollars  and  sixty-three 
cents 32,193.63 
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'*  To  Thomas  C.  Amory  and  Beivjamin  Humphreys  of  Boston, 
administrators  of  John  S.  Ellery,  Henry  Farnam  of  Boston, 
adtniiUHtrator  of  Eliphalet  Smitb,  and  Thomas  H.  Perkins  of 
Boston,  for  confiscation  of  the  cargo  of  the  brig  Macedonian 
of  Boston,  the  sum  of  iifty-niue  thousand  and  ninety-three 
iloUars  and  eighty-seven  cents $59,093.87 

Aggregate  amount  allowed 421, 432. 41 

*'The  aggregate  allowed  being  greater  than  the  whole  amount  of  the 
indemnity  provided  for  in  the  Convention,  the  several  awards  are  made 
the  basis  in  each  case  of  the  rateable  proportion  to  which  the  claimants 
are  entitled  by  the  provisions  of  the  Act  of  the  8th  August  1846,  in  re- 
spect to  all  the  sums  which  have  been  received  or  may  hereafter  be 
i*eceived  by  the  United  States  from  the  Republic  of  Pern,  under  the  stipu- 
lations of  the  Convention  aforesaid,  first  deducting  from  the  whole 
amount  received  the  sum  of  three  thousand  dollars,  agreeably  to  the  di- 
rections of  the  fourth  section  of  the  Act  aforesaid. 

'^  By  the  fifth  section  of  said  Act  payments  to  each  claimant  are  made 
subject  to  a  further  deduction  for  any  sum  that  may  be  due  to  the  United 
States  from  the  person  in  whose  favor  the  award  is  made. 

"Nathan  Clifford, 

"Attorney-General, 
"Attest: 

John  T.  Rbid,  Clerk, 

*' Claims  rejected. 

"Samuel  F.  Tracy  of  New  York,  assignee  of  Henry  D.  Tracy, 
special  claim  for  damages  resulting  to  mercantile  establish- 
ment and  credit  from  an  illegal  arrest  and  expenses  incurred 
in  defense  of  person  and  property.  Amount  claimed,  includ- 
ing interest $64, 737. 75 

"  Kejected  for  the  reason  that  no  part  of  the  claim  is  em- 
braced within  the  terms  of  the  Convention. 
Isabella  Cole  and  Charles  F.  Mayer  of  Baltimore,  executors  of 
William  Cole,  tor  the  seizure  and  detention  of  the  schooner 
Rampart  and  for  damages  done  ti»  her  and  for  various  articles 

plundered  from  the  ship  and  cargo.    Amount  claimed 8, 008. 00 

"Rejected  for  the  reason  that  no  such  claim  was  included  in 
Mr.  Lamed's  list  presented  to  the  Government  of  Peru,  and  that 
no  part  of  it  is  therefore  embraced  within  the  terms  of  the  Con- 
vention, and  for  the  further  reason  that  the  evidence  in  the  case 
shows  that  the  injuries  complained  of  were  committed  by  the 
Spanish  authorities. 

"Charles  Thomson  Jones  of  Philadelphia,  assignee  of  Oliver 
Brooks,  compensation  for  loss  of  primage  and  for  sundry 
expenses  and  detentions  during  the  seizure  of  the  brig  EUsa- 

heth  Ann.    Amount  claimed  with  interest 2,320.00 

"  Rejected  for  the  reason  that  no  part  of  the  claim  is  embraced 
within  the  terms  of  the  convention. 

"William  A.  Folger  of  New  York;  claim  for  articles  of  cloth- 
ing, etc.,  robbed  from  him  on  board  the  Eliza  Barker.    Amount 

claimed 356.70 

"  Rejected  for  the  reason  first  assigned  in  the  case  of  Isabella 
Cole  and  Charles  F.  Mayer. 
"James  Reeves  of  New  York,  same  claim  as  that  of  Folger. 

Amount  claimed 254. 50 

"Rejected  for  the  reason  first  assigned  in  the  case  of  Isabella 
Cole  and  Charles  F.  Mayer. 
"Frederick  Cartwright  of  New  York,  same  claim  as  that  of 

Folger.     Amount  claimed 159.90 

"  Rejected  for  the  reason  first  assigned  in  the  case  of  IsabeUa 
Cole  and  Charles  F.  Mayer. 


Digitized  by 


Googl( 


THE   PERUVIAN   INDEMNITY. 


4607 


''Emmeline  B.  Riddle,  widow  of  Charles  B.  Riddle,  in  behalf 
of  herself  and  children;  same  claim  as  that  of  Folger  for 
articles  of  clothing    robbed  from  her  hasband.     Amount 

claimed 

''  Rejected  for  the  reason  first  assigned  in  the  case  of  Isabella 

Cole  and  Charles  F.  Mayer. 


$257. 40 


'Attest: 

"  JoiLN  T.  Reid,  Clerk.'' 


"$76,094.25 
"Nathan  Cufford, 

**  Attorney-General. 
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CnAPTER  I. 

THE  BRAZILIAN  INDEMNITY;  CONVENTION  OF  JANUARY 24, 1849. 

By  a  convention  concluded  at  Rio  de  Janeiro,  Jan- 

'*™TOtiwL^**"  nary  27,  1849,  by  David  Tod,  envoy  extraordinary  and 
minister  plenipotentiary  of  the  United  States  near  the 
conrt  of  Brazil,  and  the  Visconnt  of  Oliuda,  then  Brazilian  secretary  of 
state  for  foreign  affairs,  a  settlement  was  effected  of  the  long-pending 
claims  of  citizens  of  the  United  States  against  the  Government  of  Brazil, 
by  the  latter  government  agreeing  "to  place  at  the  disposition  of  the 
President  of  the  United  States  the  amount  of  530,000  milreis,  current 
money  of  Brazil,  as  a  reasonable  and  equitable  sum,''  to  comprehend  'Hhe 
whole  of  tlie  reclamations ''  collectively,  without  reference  to  the  merits 
of  any  particular  case.  This  sum  it  was  left  to  the  United  States  to  dis- 
tribute among  the  claimants;  and  in  order  that  this  might  be  done  prop- 
erly, it  was  provided  that  any  documenls  which  threw  light  on  the  claims 
should  be  delivered  by  the  imperial  government  to  that  of  the  United 
States. 

It  was  stipulated  that  the  indemnity  should  bear  interest  at  the  rate  of 
6  per  cent  from  July  1, 1849,  till  it  was  paid. 

Mr.  Tod  recommended  that  the  tribunal  to  distribute 
Lefialatioii.  the  indemnity  should  sit  at  Rio  de  Janeiro,  and  in  this 

recommendation  some  of  the  claiman  ts  concurred.  >  An 
aet  was,  however,  approved  March  29, 1850,'^  by  which  provision  was  made 
for  the  appointment  of  a  commissioner  to  sit  in  Washington,  and  of  a  clerk 
to  assist  him.  The  commissioner  was  allowed  $3,000  a  year,  and  the  clerk 
$2,000 ;  and  the  commissioner  was  required  to  complete  his  labors  within 
a  year  from  the  time  of  his  first  attendance  in  Washington. 

July  1, 1850,  Mr.  John  M.  Clayton,  Secretary  of  State, 

OrsaiusatioBofthe  transmitted  to  Mr.  George  P.  Fisher,  of  Delaware,  a 
commission  from  the  President,  appointing  him,  by  and 
with  the  advice  and  consent  of  the  Senate,  as  commissioner  under  the  con- 
vention and  the  act  of  Congress;  and  on  the  same  day  Mr.  Clayton  trans- 
mitted a  similar  commission  to  Mr.  Philip  N.  Searle,  of  New  York,  as.  clerk. 
Mr.  Searle  was  afterward  succeeded  as  clerk  by  Mr.  Charles  Howard 
Edwards. 

Mr.  Fisher  entered  upon  the  discharge  of  his  duties  as  commissioner  on 
July  1,  1850.  He  adopted  rules  for  the  government  of  procedure,  and 
issued  a  notice  of  his  appointment  through  the  public  press. 


'  Mr.  Tod  to  Mr.  Clayton,  August  23, 1849,  H.  Ex.  Doc.  19, 31  Cong.  1  sess. 
39  Stats,  at  L.  422. 
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Jnly  6,  1850,  Mr.  Clayton  transmitted  to  the  clerk  of  the  commission  all 
the  papers  then  in  the  Department  of  State  relating  to  the  claims  that 
were  to  be  adjusted. 

On  August  19,  1850,  Mr.  Webster,  as  Secretary  of  State,  informed  the 
commissioner  that  Mr.  Ford,  the  diplomatic  representative  of  the  United 
States  at  Rio  de  Janeiro,  had  been  instructed  to  apply  to  the  minister 
for  foreign  affairs  of  Brazil  for  papers  in  the  possession  of  that  government. 
Various  documents  from  Brazil  were  received  in  February  1851. 

By  an  act  ef  March  3, 1851,  the  act  of  March  29, 1850, 

Exteiuiona  of  the      ^^  continued  in  force  for  a  year  from  March  1,  1851.> 

This  extension,  however,  proved  to  be  insufficient  for 

the    purposes  of  the  commission,  owing  to   circumstances  which   were 

stated  in  a  letter  to  Mr.  Webster  of  February  2, 1852,  which  was  as  follows: 

"Office  of  the  Commissioner  to 

"Adjust  Claims  against  Brazil, 

"  Washington^  2  Fehrnary  1852, 
"  Hon.  Daniel  Webster, 

*^ Secretary  of  State. 

"Sir  :  The  near  approach  of  the  day  to  which  this  commission  is  limited 
by  act  of  Congress,  and  the  slow  progress  which  has  been  made  in  the 
business  for  which  it  was  establisned,  admonish  me  of  the  propriety  of 
placing  before  you  a  summary  of  its  proceedings;  to  which  I  have  the 
honor  respectfully  to  solicit  your  attention. 

"On  the  1st  day  of  July  1850  I  entered  upon  the  discharge  of  my  duties; 
since  which  time  only  twenty -one -cases  of  claims  have  been  presented  for 
my  examination  and  decision. 

"  Six  of  these  have  been  ruled  out  upon  the  ground  that  they  had  never 
been  presented  to  the  imperial  government  prior  to  the  negotiation  of  the 
convention  between  the  United  States  and  the  Emperor  of  Brazil  of  the 
27th  of  January  1849,  and  were  therefore  not  such  claims  as  were  included 
in  it.  The  aggregate  amount  of  these  six  claims  is  about  two  hundred  and 
eighty  thousand  dollars. 

"In  five  other  cases  I  have  awarded  in  favor  of  the  claimants.  The 
aggregate  amount  of  these  awards  is  about  seven  thousand  dollars. 

"One  of  the  claims  has  been  decided  adversely  to  the  claimant,  upon 
the  ground  that  there  was  no  evidence  whatever  to  support  it.  The  amount 
claimed  in  this  case  was  about  twenty-tive  thousand  dollars. 

"It  will  be  seen  therefore  that  there  still  remain  nine  cases  in  which 
the  memorials  of  the  claimants  have  been  presented,  but  which  have  not 
yet  been  decided  owing  to  the  difficulties  the  claimants  have  met  with  in 
obtaining  testimony. 

"I  have  from  time  to  time,  by  letter,  reminded  the  claimants  and  their 
attorneys  that  the  term  of  this  commission  is  limited  to  the  1st  day  of 
March  next,  with  the  view  that  they  might  exercise  all  diligence  in  pre- 
senting the  evidence  in  support  of  their  claims;  and  I  must  do  them  the 
justice  to  say  that  in  my  opinion  there  are  but  few  instances  in  which 
due  diligencu  has  not  been  used. 

"There  is  every  probability  that  the  nine  cases  last  above  mentioned 
may  be  adjudicated  by  the  iHt  day  of  March  next.  If  each  of  these  shall 
be  decided  favorably  to  the  claimant,  the  ag^egate  amount  of  the  awards 
would,  according  to  the  best  estimate  I  can  term,  range  from  one  hundred 
and  seventy-five  thousand  to  two  hundred  thousand  dollars. 

"In  addition  to  the  above  there  <are  still  nineteen  cases  which  have  been 
presented  by  the  Government  of  the  United  States  to  the  imperial  gov- 
ernment of  Brazil  for  indemnity,  and  which  are  therefore  comprehended 
under  the  convention  of  1849;  but  which  have  not  as  yet  been  presented 
to  me  for  adjustment.  This  number  includes  severalof  the  largest  and 
most  complicated  claims. 


^9Stat8.  atL.  606. 
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"  I  have  been  informed  by  the  claimants  in  some  of  these  cases  that  they 
have  met  with  mnoh  difficulty  in  procaring  from  Brazil  the  documents  and 
papers  which  are  necessary  to  enable  them  not  only  to  establish,  but  even 
to  present  their  claims  in  proper  form. 

*'  You  will  recollect  that,  as  long  ago  as  the  month  of  August  1850, 
instructions  were  given  to  our  minister  at  Rio  de  Janeiro  to  call  upon  the 
department  of  state  for  foreign  affairs  of  the  imperial  government  for  a 
compliance  with  the  third  article  of  the  treaty,  by  which  it  was  stipulated 
that  the  imperial  government  should  deliver  "to  that  of  the  United  States 
'the  respective  documents  which  throw  light  ux>on'  the  claims  compre- 
hended in  that  convention. 

"In  pursuance  of  these  instructions  that  demand  was  made  by  our 
minister  at  Rio  de  Janeiro,  but  the  result  was  the  production  of  a  mere 
handful  of  papers  which  related  only  to  a  few  of  the  claims,  and  which 
were  in  most  cases  of  comparatively  little  value. 

'*  I  have  been  informed  by  the  attorneys  in  several  cases  that  they  have 
many  months  ago,  under  the  auspices  of  the  State  Department,  p  it  forth 
fresh  efforts  to  procure  from  Brazil  evidence  relating  to  their  respective 
cases.  Of  the  result  of  thoMe  renewed  applications  I  am  not  apprised,  but 
from  the  fact  that  these  efforts  have  first  to  be  directed  to  Rio  de  Janeiro 
and  thence  to  the  different  provinces  of  a  large  empire  embracing  a  sea 
coast  of  nearly  three  thousand  miles,  and  sometimes  to  the  interior  of  these 
provinces  where  the  facilities  of  travel  and  communication  are  limited  in 
the  extreme,  it  is  believed  there  is  but  little  probability  that  any  evidence 
frt>m  that  empire  will  reach  here  in  time  to  be  of  service  to  the  claimants 
in  presenting  their  cases  to  this  conmiission,  should  it  be  closed  upon  the 
day  to  which  it  is  limited.  Indeed  were  all  the  cases  now  fully  presented 
with  ample  proof  to  snstaiu  each  claim,  I  do  not  see  how  it  could  be  pos- 
sible for  me  to  give  them  that  proper  examination  which  justice  and  equity 
would  demand  within  the  short  space  of  four  weeks. 

''  You  will  bear  in  mind  that  many  of  these  claims  have  been  subiects  of 
correspondence  between  the  Department  of  State  and  the  United  States 
legation  at  Rio  de  Janeiro,  and  of  discussion  between  that  legation  and 
the  department  of  state  for  foreign  affairs  of  the  imperial  government  of 
Brazil  for  many  years  past.  Several  of  them  are  coeval  with  tbe  imperial 
government,  whilst  others  date  even  beyond  the  separation  of  Brazil  from 
the  mother  country. 

''As  might  naturally  have  been  expected,  many  of  the  original  claimants 
have  been  long  since  dead.  Some  of  the  claims  arise  out  of  the  seizure 
and  detention  of  vessels  which  were  the  property  of  several  joint  owners, 
of  whom  some  have  died,  some  have  failed  m  business,  turning  their  in- 
terests over  to  assignees,  and  others  are  scattered  over  different  parts  of 
the  country  from  Maine  to  California.  All  these  circumstances  have  con- 
spired to  delay  even  the  inception  of  proceedings,  in  oases  where  such 
circumstances  have  occurred. 

*'  The  sum  paid  by  the  Gk>vemment  of  Brazil  to  that  of  the  United  States 
as  indemnitor  under  the  convention  of  1849  was  five  hundred  and  thirty 
contos  of  reis,  which  with  interest  and  exchange  realized  about  three 
hundred  thousand  dollars  of  our  currency.^  If  from  this  sum  be  deducted 
the  estimated  aggregate  of  awards  already  made  and  which  may  be  made 
before  the  Ist  day  of  March  next,  there  will  then  remain  in  the  Treasury 
of  the  United  States,  of  the  indemnity  paid,  from  one  hundred  and  thirty 
thousand  to  one  hundred  and  fifty  thousand  dollars,  or  nearly  one  moiety 
of  the  fund.  Should  the  commission  then  be  closed  with  this  state  of 
things  existing,  I  need  not  hint  at  the  seemingly  awkward  position  our 
government  would  occupy  towards  that  of  Brazil,  having  distributed  but 
nttle  more  than  one-half  of  the  sum  demanded  and  received  of  her  as  in- 
demnity for  wrongs  and  injuries  committed  upon  our  citizens. 

"It  is  manifest  that  these  citizens  will  have  to  sustain  loss  against 
which  they  could  not  provide^  owing  to  the  circumstances  which  have 


I' 


*The  precise  sum  realized  proved  to  be  $322,535.98.     (Mr.  Corwin,  Sec. 
of  the  Treasury,  to  Mr.  Fisher,  February  26,  1852,  MSS.  Dept.  of  State.) 
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transpired  within  the  long  period  of  time  daring  which  negotiations  haye 
been  pending,  while  the  Goyemment  of  Brazil  will  at  the  same  time 
have  appar«»nt  cause  to  complain  of  injustice  suffered  at  our  hands;  and 
so  long  as  that  cause  shall  continue  to  exist,  that  government  cannot  fail 
to  regard  every  claim  hereafter  to  be  made  upon  it  by  the  Government  of 
the  United  States  with  that  prejudice  which  the  mention  of  past  injus- 
tice must  certainly  engender. 

''With  these  remarks  I  have  respectfully  to  request  that  you  will  call 
the  attention  of  the  President  to  this  subject,  in  order  that  he  may  con- 
sider upon  the  propriety  of  placing  it  before  Congress. 

''I  have  the  lienor  to  be,  Sir,  your  obedient  servant, 

"Geo.  p.  Fishkr." 

This  letter  was  duly  communicated  by  the  President  to  Congress,  ^  and 
an  act  was  passed  and  approved  extending  the  act  of  March  29,  1850,  for 
a  period  of  four  months  from  and  after  March  1, 1852.*  The  time  for  filing 
memorials  was  extended  to  January  1, 1852. 

The  character  of  the  claims  before  the  commission  is 
disclosed  in  the  following  letter : 

"Office  of  the  Commissioner  to 

"Adjust  Claims  against  Brazil, 

"  Wiishington,  10th  Januray  1851. 
"Hon.  Walter  Underhill, 

*^ House  of  Bej)re«eniaiive8. 

"Sir:  Your  letter  addressed  to  the  Hon.  Daniel  "Webster,  Secretary  of 
State,  with  its  enclosures,  propounding  '  questions  respecting  the  nature 
and  extent  of  the  claims  allowed  to  the  citizens  of  the  United  States  in 
the  recent  treaty '  between  this  government  and  the  Emperor  of  Brazil, 
was  yesterday  referred  to  me  by  the  Department  of  State  for  an  answer. 

''In  reply  to  the  questions  asked  I  have  the  honor  to  communicate  the 
following  information : 

"There  are  several  classes  of  claims  of  American  citizens  which  have 
from  time  to  time  been  presented  with  demands  for  satisfaction  by  the 
Government  of  the  United  States  to  that  of  Brazil,  thro'  our  legation  at 
Kio  de  Janeiro.  The  first,  in  that  olasH  known  as  the  prize  claims,  which 
originated  upwards  of  20  years  ago  during  the  war  between  Brazil  and 
Buenos  Ayres  by  reason  of  raptures  made  by  the  imperial  blockading 
squadron  of  American  vessels  for  alleged  attempts  to  enter  the  ports  of 
Buenos  Ayres  in  violation  of  the  law  of  blockade. 

"  Second.  Claims  for  damages  resulting  from  the  seizure  and  detention 
of  vessels  at  various  ports  in  Brazil  on  the  alleged  ground  that  said  ves- 
sels bore  the  American  fag  unlawfully,  or  that  they  were  destined  to 
places  in  the  various  provinces  from  which  communication  at  the  time  was 
cut  off  by  an  imperial  order. 

"Third.  Claims  for  interest  accruing  after  the  acknowledgment  of  the 
demand  for  the  principal. 

"Fourth.  Claims  for  the  restitution  of  anchorage  duties,  duties  on  im- 
portation paid  twice,  port  charges,  fines,  and  for  provincial  duties  and 
taxes. 

"Fifth.  Claims  arising  our  of  contracts  of  individuals  with  the  impe- 
rial government. 

"Sixth.  For  damages  occasioned  by  imprisonment,  confiscation  of  prop- 
erty, and  other  wrongs  to  individuals. 

"Seventh.  For  expenses  innirred  in  consequence  of  unlawful  acts  of  the 
imperial  government. 

"Every  claim  of  each  of  these  classes  was  warmly  resisted  by  the  im- 
perial government,  and  in  the  first  article  of  the  convention  of  the  27th 
January  1849,  herewith  transmitted,  it  is  expressly  stated  that  the  Gov- 


1  Message  of  February  16,  1852,  H.  Ex.  Doc.  75,  32  Cong.  1  sess. 

2  Act  of  February  27,  1852,  10  Stats,  at  L.  146. 
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eminent  of  Brazil  entertained  a  belief  of  their  injustice ;  and  it  was  there- 
fore agreed  that  the  whole  of  the  claims  presented  up  to  the  date  of  the 
convention  should  be  settled  by  an  act— the  payment  to  the  Government 
of  the  United  States  of  530,000  milreis,  and  that  the  imperial  government 
should  be  exonerated  from  all  responsibility  springing  out  of  said  claims, 
it  being  left  to  the  United  States  to  distribute  said  sum  among  the  claim- 
ants according  to  the  merits  of  their  respective  claims. 

"To  convey  a  prober  understanding  of  the  merits  of  each  claim  would 
require  a  statement  in  manuscript  of  at  least  300  pages. 

''Such  a  document  I  have  now  in  my  possesMion,  and  it  will  afford  me 
much  pleasure  to  submit  it  to  you  for  your  perusal,  whenever  yon  may 
find  it  convenient  to  honor  me  with  a  call  either  at  this  ofSco,  comer  of 
13th  and  I  streets,  or  at  my  residence  in  9th  street  above  F  street,  after 
office  hours. 

"With  i>erfect  respect,  I  am.  Sir,  your  obedient  servant, 

"  George  P.  Fisher."    . 
In  several  oases  the  grounds  on  which  the  awards 

Cam  of  tb«  BebooMr  ^^^^  ^^^^^  ^^^^  stated  in  letters  of  the  commissioner 

''John  B.  Bttmi. 

to  some  of  the  interested  parties.  One  of  these  cases 
was  that  of  the  schooner  John  8.  ^ryau,  which  was  seized  in  the  province 
of  Para  in  June  1836.  On  October  15, 1842,  commissioners  were  appointed 
by  the  government  of  Brazil  and  the  United  States  legation  at  Rio  de 
Janeiro,  respectively,  to  determine  the  amount  of  loss  and  damage  suffered 
by  the  schooner  in  consequence  of  her  seizure  and  deti^ntion.  June  12, 
1843,  the  commissioners  awarded  the  sum  of  26  centos  of  reis,  to  be  paid 
by  the  imperial  government  as  "indemnification  in  full  of  the  value  of 
the  schooner  John  S.  Bryan,  her  cargo,  freight,  wages,  expenHcs  ordinary 
and  extraordinary,  exchanges,  interest,  etc.''  The  payment  of  this  sum 
was  withheld  till  May  20, 1846,  a  period  of  two  years  eleven  months  and 
eight  days,  when  it  was  paid  to  the  minister  of  the  United  States  at  Rio 
de  Janeiro  without  interest  from  the  day  of  liquidation.  The  claim  in  the 
present  case  was  for  interest,  and  for  the  expenses  incurred  in  the  prose- 
cution of  the  original  claim.  On  the  facts  thus  presented,  Mr.  Fisher 
made  the  following  decision : ' 

"I  have  awarded  to  the  claimant  T.  Perkins  Pingree,  out  of  the  sum 
paid  by  the  Imperial  (joverument  of  Brazil  to  the  Government  of  the 
llDited  States,  under  the  stipulations  of  the  convention  of  the  27th  day 
of  January  1849,  the  principal  sum  of  two  thousand  four  linndred  and 
forty-four  dollars  and  ninety-one  cents,  it  being  the  amount  which  bad 
accrued  as  interest  on  the  original  award  of  twenty -six  contos  of  reis  from 
the  day  of  liquidation  till  the  day  of  payment;  and  tlie  further  sum  of 
eight  hundred  and  forty-seven  dollars  and  sixteen  cents  as  interest  upon 
the  aforesaid  sum  of  two  thousand  four  hundred  and  forty-four  dollars  and 
ninety-one  cents  (which  liMt  sum  wns  due  and  should  have  been  paid  on 
the  20th  day  of  May  1846)  from  said  20th  of  May  1846  until  the  1st  day  ot 
March  next  (1852),  the  day  on  which  this  commission  will  expire;  making 
in  the  whole,  the  sum  of  thre(>  thousand  two  hundred  and  ninety-two  dol- 
lars and  seven  cents. 

"  The  principle  on  which  this  sum  is  awarded  is  one  which  has  long  been 
settled  and  which  the  Brazilian  Government,  in  this  case  at  least,  has  not 
attempted  to  deny.  Indeed,  the  officer  to  whom  the  claims  of  American 
citizens  were  relbrred  by  the  minister  of  foreign  affairs  of  Brazil  for 
examinati  n,  shortly  previous  to  the  negotiation  of  the  Convention  of 
1849.  in  speaking  of  the  claim  of  Mr.  Pingree,  says  that  it,  being  a  claim 
for  'interest  on  principal,  appears  to  have  grounds  in  eciuity.' 


*Mr.  Fisher  to  Mr.  Mattesou,  August  7,  1851.    MSS.  Depi.  of  Stat-e. 
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''With  regard  however  to  that  part  of  the  claim  which  is  made  for  and 
on  account  of  expenses  incurred  by  the  claimant  in  the  prosfcntion  of  his 
original  claim,  I  cannot  make  any  allowance,  as  it  wonld  be  establishing 
a  principle  which,  if  once  generally  admitted,  would  prove  as  dangerous 
as  it  is  new.'' 

In  the  case  of  the  brig  Aspaaiaj  of  Baltimore,  William 
Case  of  the  "Aspasia.'*  Massicott,  owner  and  master,  it  appeared  that  during 
the  year  1830  the  brig  sailed  from  Baltimore  for  Cadiz, 
in  Spain,  with  the  proper  and  necessary  documents  for  that  port,  a  free  port 
at  which  there  was  no  consular  representative  of  Brazil.  On 'touching  at 
Cadiz,  Massicott  found  the  state  of  the  market  unfavorable,  and  he  then 
sailed  fur  Rio  de  Janeiro,  with  a  certificate  from  the  health  officer  and 
harbor  master  at  Cadiz  in  due  form.  It  appeared  that  he  arrived  at  Rio 
de  Janeiro  about  the  last  of  September  or  the  1st  of  October  1830;  that 
he  was  permitted  to  laud  his  cargo,  according  to  the  usual  custom  in  that 
port,  but  that  on  applying  for  permission  to  reload  his  vessel  with  the 
produce  of  the  country  such  permission  was  refused  for  thirty-one  days, 
during  which  time  he  was  detained  and  preventc^d  from  receiving  the  value 
ot  his  discharged  cargo  in  the  produce  of  the  country ;  that  after  the  lapse 
of  this  period  the  imperial  government  conceded  that  he  had  a  right  to 
take  in  a  return  cargo  of  the  produce  of  the  country,  but  denied  him 
compensation  for  his  detention.     On  these  facts  the  commission  held : 

''  The  detention  and  the  final  concession  of  the  right  to  take  a  return  car^o 
are  admitted  by  the  Brazilian  authorities,  but  they  refused  demurrage  on  the 
ground  that  the  *  thirty-one  days  were  wasted  in  this  controversy,"  though 
it  is  added  that  'the  right  was  conceded  to  the  vessel  to  taki/in  cargo.' 
It  cannot  with  any  shadow  of  reason  be  alleged  that  the  mere  detention  of 
thirty-one  days  was  necessary  to  perfect  the  captain's  right  to  take  in  cargo ; 
indeed  this  is  not  pretended  by  the  imperial  government.  It  is  therefore 
clear  that  if  he  had  the  right  to  take  in  cargo  after  the  expiration  of  that 
time,  he  had  the  right  on  his  first  applying  for  the  permission;  and  the 
detention  was  no  act  of  his  but  that  of  the  imperial  government,  for 
which  it  is  accountable.  It  is  also  shown  by  the  correspondence  between 
the  United  States  legation  at  Rio  de  Janeiro  and  the  minister  of  foreign 
affairs  that  the  claim  was  duly  presented  prior  to  the  negotiation  of  the 
convention  of  1849  and  formed  a  part  of  the  basis  of  that  convention."* 

In  the  case  of  the  schooner  Hope,  the  statement  of 
Cose  of  the  Schooner    fj^^^g  made  by  the  commissioner  was  as  follows  :'• 
"  Hope."  "^ 

**  The  memorial  sets  forth  as  follows,  Viz ;  That  in  the 
month  of  August  A.  D.  1837,  the  said  Samuel  B.  Harper  shipped  on  board  the 
said  schooner  Hope,  of  which  he  was  then  the  sole  owner,  and  of  which 
Joseph  C.  Moore  was  master,  at  the  port  of  Alexandria,  an  assorted  cargo  of 
merchandise,  all  the  absolut-e  property  of  him  the  said  Samuel  B.  Harper, 
destined  for  Maranham  in  Brazil  and  a  mai  ket.  That  on  the  lOth  day  of  that 
month  the  master  of  said  schooner  declared  before  the  vice-consul  of  Bra- 
zil for  the  port  of  Alexandria  to  the  truth  of  two  duplicate  manifests  of 
said  cargo  valued  at  ten  thousand  seven  hundred  and  twenty  dollars  and 
two  cents.  That  on  the  day  following  the  said  master  in  compliance  with 
the  laws  of  the  United  States  made  oath  to  the  truth  of  said  manifests  be- 
fore the  collector  of  customs  for  said  port  of  Alexandria  and  cleared  said 
schooner  thence  for  Maranham  and  a  market.  That  on  the  12th  <lay  of  the 
same  month  he  the  said  master  sailed  for  the  said  port  of  Maranham  where 
he  arrived  on  the  27th  day  of  September  following.  That  on  arriving  at 
Maranham  a  fine  was  imposed  upon  and  the  payment  thereof  enforced 


1  Mr.  Fisher  to  Mr.  T.  Collins  Lee,  January  28, 1852,  MSS.  Dept.  of  State. 
^Mr.  Fisher  to  Mr.  Snethen,  June  16,  1851,  MSS.  Dept.  of  State. 
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against  the  said  schooner,  because  he  the  said  master  (as  he  the  said  master 
was  informed  by  the  Brazilian  aathorities)  had  not  brought  with  him  from 
the  Brazilian  vice-consul  for  Alexandria  a  sealed-up  copy  of  the  manifest 
of  cargo  addressed  to  the  collector  of  customs  at  Maranham.  That  hav- 
ing applied  to  the  collector  of  said  port  of  Maranham  for  a  remission  of 
the  fine  upon  the  ground  that  he  was  ignorant  at  the  time  he  sailed  from 
Alezsmdria  of  the  existence  of  any  law  or  regulation  of  the  empire  of 
Brazil  requiring  a  sealed-up  copy  of  the  manifest  of  cargo  addressed  as 
aforesaid  the  said  application  was  refused,  and  that  thereupon  tbe  con- 
signees of  said  vessel  and  cargo  having  procured  from  the  Brazilian  authori- 
ties at  said  port  of  Maranham  one  of  the  said  duplicate  manifests  forwarded 
tbe  same  to  the  said  vice-consul  of  Brazil  with  information  of  the  imposi- 
tion and  payment  of  said  fine,  and  that  the  said  vice-consul  on  the  19th 
day  of  July  1838  did  certify  under  seal  of  bis  said  consulate  to  the  identity 
of  said  duplicate,  and  that  he  the  said  vice-consul  had  not  on  tbe  lOth 
day  of  August  aforesaid  received  from  the  Government  of  Brazil  or  from 
any  of  its  officers  any  instructions  whatever  requiring  him  to  seal  up 
one  of  the  dujilicate  manifests  of  cargoes  of  vessels  destined  to  ports  of 
Brazil  and  send  the  same  by  said  vessels  to  the  collector  of  the  port  for 
which  said  vessels  were  destined,  and  that  in  all  respects  he  the  said  vice- 
consul  had  complied  with  such  instructions  as  up  to  that  time  be  had  re- 
ceived from  the  government  whose  agent  be  was.  That  upon  the  receipt 
of  the  aforementioned  certificate  tbe  consul  of  tbe  United  States  for  the 
port  of  Maranham,  who  was  also  one  of  tbe  consignees  of  said  vessel  aud 
cargo,  submitted  the  same  with  an  application  to  tbe  proper  officer  of 
Brazil,  praying  for  a  restitution  of  said  fine.  That  said  application  was 
rejected  upon  tbe  ground  that  it  was  not  made  within  the  time  limited  by 
the  imperial  regulations.  That  after  this  refusal,  but  before  tbe  neirolia- 
tion  of  the  convention  aforesaid,  a  claim  for  the  restitution  of  said  fine 
was  piesented  not  only  to  tbe  Minister  of  the  United  >tates  at  Kio  de 
Janeiro,  but  also  to  tbe  Secretary  of  State  of  the  United  States  at  Wash- 
ington, in  order  that  the  same  might  be  demanded  of  the  Brazilian  Gov- 
ernment. That  neither  tbe  said  Samuel  B.  Harper  nor  bis  representatives 
nor  any  other  person  for  him  or  them  nor  tbe  memorialist  nor  any  person 
for  him  has  ever  received  any  sum  of  money  or  other  equivalent  or  indem- 
nification for  the  whole  or  any  part  of  saidreclamation." 

On  these  facts  the  commissioner,  after  a  somewhat  extended  discussion, 
held: 

"Under  the  circumstances  of  the  case  I  consider  the  imposition  of  the 
fine  upon  the  schooner  Hope  to  have  been  neither  more  nor  less  than  the 
arbitrary  exaction  of  a  penalty  from  an  innocent  party  by  the  imperial 
government  for  its  own  fault  in  failing  to  furnish  its  commercial  agent  in 
Alexandria  with  information  of  tbe  commercial  regulations  under  which 
that  fine  was  imposed.  And  the  refusal  of  the  application  to  refund  the 
fine  upon  tbe  presentation  of  tbe  certificate  of  the  Brazilian  vice-consul 
of  tbe  innocence  of  the  party  from  whom  it  was  exacted,  because  tbe 
lapse  of  a  few  months  from  the  imposition  of  tbe  fine,  was  as  ungenerous 
as  the  original  exaction  was  unjust.'' 

The  commissioner  therefore  awarded  the  claimant  the  sum  of  $606.06, 
with  interest  at  6  per  cent  from  September  29,  1837,  to  February  29, 1852. 
In  tbe  case  of  tbe  brig  Toucan  a  claim  was  made  for 
"Toucan"  *^®  alleged  unlawful  detention  by  the  imperial  author- 

ities of  the  brig  and  her  cargo  at  San  Joze  do  Norte 
from  February  13,  1836,  to  March  2  following,  a  period  of  seventeen  days. 
It  was  alleged  that  tbe  Toucan  sailed  from  Boston  on  October  17,  1835, 
with  a  valuable  cargo,  for  St.  Catherines,  Brazil,  and  a  market ;  that  she 
arrived  in  the  course  of  her  voyage  at  San  Joze,  where  she  discharged  a 
part  of  her  cargo,  retaining  the  rest,  valued  at  $28,000,  on  board ;  that  she 
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was  ready  to  leave  San  Joze  on  February  13, 1836,  when  the  master  at- 
tempted to  clear  for  Porto  Alegre,  Brazil ;  that  he  was  refused  a  clearance 
for  that  port,  and  was  prevented  from  going  thither  by  the  Brazilian 
authoritieSi  on  the  ground  that  the  port  was  in  the  possession  of  insur- 
gents, and  that  he  was  not  permitted  to  sail  to  Porto  Alegre  till  March  2, 
1836.    On  these  facts  the  commissioner  said : ' 

''  The  question  arises  whether  under  the  seventh  article  of  the  treaty  be 
tween  the  United  States  and  the  Emperor  of  Brazil  concluded  at  Rio  de 
Janeiro  on  the  12th  December  1828  and  which  was  in  full  force  and  virtue 
when  the  facts  are  alleged  to  have  occurred,  ttie  imperial  government  is 
liable  to  the  claimants  for  damages  and  losses  occasioned  by  reason  of  the 
brig  and  cargo  remaining  at  San  Joze  do  Norte. 

" The  seventh  article  of  said  treaty  is  in  the  following  words,  viz :  'The 
citizens  and  subjects  of  neither  of  the  contracting  parties  shall  be  liable 
to  any  embargo,  nor  be  detained  with  their  vessels,  cargoes  or  merchandise 
or  eflects,  for  any  military  expedition,  nor  for  any  public  or  private  pur- 
pose whatever,  without  allowing  to  those  interested  a  sufficient  indemni- 
fication.' 

" '  An  embargo  is  a  proclamation  or  order  of  state  usually  issued  in  time 
of  war  or  threatened  hostilities  prohibiting  the  departure  of  ships  or  goods 
from  some  or  all  the  ports  of  such  state  until  furtner  order.'  In  this  case 
the  Toucan  was  not  subjected  to  any  embargo,  nor  was  this  vessel  or  her 
cargo  detained  for  any  military  expedition  or  for  any  public  or  private 
purpose  whatever,  save  the  private  purpose  of  the  master  who  for  seven- 
teen days  insisted  on  carrying  out  his  cherished  object  of  going  up  to  Porto 
Alegre,  until  he  at  length  obtained  permission  to  clear  for  that  port. 

''For  it  is  nowhere  alleged  in  the  memorial  or  in  either  of  the  protests 
of  the  master  that  the  Toucan  and  her  cargo  were  not  at  any  time  during 
said  seventeen  days  free  to  go  from  San  Joze  do  Norte  to  any  port  in  Brazil 
except  Porto  Alegre,  or  to  any  port  in  any  other  country. 

"The  preventing  of  the  Toucan  and  other  vessels  by  the  Brazilian  author- 
ities from  going  up  to  an  interior  port  which  had  been  closed  on  account 
of  a  civil  insurrection  existing  there  at  the  time,  was  but  the  exercise  of 
a  right  incident  to  a  sovereign  state;  and  amounting  to  no  embargo  upon 
that  ship  or  other  vessels  in  San  Joze ;  nor  to  a  detention  of  her  or  them 
so  long  as  they  were  free  to  go  elsewhere  than  to  said  port  of  Alegre. 

"  With  this  view  of  the  law  tonching  the  said  claim  tor  detention  at  San 
Joze,  I  should  be  compelled  to  rule  out  that  part  of  the  claim,  however 
clearly  the  fact  of  the  prevention  of  the  brig  from  clearing  for  Porto  Alegre 
by  the  Brazilian  authorities  might  be  established  by  the  evidence. '' 

There  was  a  second  claim  in  the  memorial  for  the  alleged  detention  by 
the  Brazilian  authorities  of  the  Toucan  and  her  cargo  at  Porto  Alegre  from 
the  5th  April  to  the  5th  September  1836.  In  regard  to  this  claim  the  com- 
missioner said : 

"  This  claim  I  divide  into  two  branches. 

"1st.  That  for  the  detention  at  Porto  Alegre  from  the  5th  April  to  the 
15th  of  June  1836,  at  which  last  date  that  port  was  repossessed  by  the 
imperial  forces;  and  the  2nd,  that  for  the  detention  which  is  alleged  to 
have  continued  from  the  15th  of  June  till  the  5th  of  September.  1  make 
this  division  because,  although  it  is  nowhere  alleged  in  the  memorial  that 
Porto  Alegre  was  at  this  time  retaken  by  the  imperial  powers,  yet  such 
is  the  well-authenticated  historical  fact. 

"  Let  us  suppose,  then,  as  in  reference  to  the  claim  first  set  forth  in  the 
memorial,  that  all  the  material  allegations  contained  in  the  memorial  fh>m 
the  sailing  of  the  brig  from  Boston  till  permission  was  granted  to  the  mas- 
ter on  the  2nd  of  March  to  clear  her  from  San  Joze  to  Porto  Alegre:  and 
further  let  it  be  granted  for  the  sake  of  the  argument  that  it  is  proved  as 
laid  in  the  memorial  that  the  Toucan  sailed  for  said  Port  of  Alegre  on  the 


>  Mr.  Fisher  to  the  Hon.  U.  Hamlin,  May  22, 1851,  MSS.  Dept.  of  State. 
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4th  of  March  1836,  and  arrived  there  on  the  15th  of  that  month ;  and  that 
iu  consequence  of  the  communication  between  that  port  and  the  rest  of 
the  province  being  entirely  cut  off  by  order  of  the  imperial  authorities, 
the  brig  was  detained  there  during  the  period  alleged  in  the  memorial,  viz : 
from  the  5th  day  of  April  till  the  5th  day  of  September.  Then,  if  the  Bra- 
zilian Government  had  the  right,  which  I  am  satisfied  it  clearly  possessed, 
to  close  the  port  of  Alegre  to  navigation  so  long  as  it  should  remtiin  in 
possession  of  the  insurgents,  the  question  is  presented  whether,  after  hav- 
ing availed  himself  of  the  permission  granted,  by  special  favor  and  not  as 
of  right,  to  go  up  to  Porto  Alegre,  the  master  of  the  Toitcan  can  hold  that 
government  liable  to  heavy  damages  for  the  refusal  to  grant  him  the  addi- 
tional special  favor  of  again  temporarily  opening  the  uncommunicated 
port  in  order  to  allow  him  to  return  thence,  so  long  as  that  port  continued 
to  be  held  by  the  rebel  forces.  In  my  opinion  no  such  liability  ever 
existed ;  for  the  permission  to  go  up  to  Porto  Alegre  did  not  carry  with  it 
the  liberty  to  return  thence  so  long  as  the  rebels  retained  possession  of  it. 
On  the  contrary,  in  availing  himself  of  the  privilege,  yielded  after  much 
solicitation,  to  go  to  Porto  Alegre,  he  assumed  the  responsibility  for  the 
consequences  which  followed,  and  voluntarily  took  upon  himself  to  abide 
the  chances  of  a  speedy  restoration  of  order  there  or  of  a  second  suspension 
in  bis  favor  of  the  decree  by  which  that  port  was  known  to  him  to  be 
closed. 

**  For  these  reasons  I  shall  also  be  compelled  to  decide  against  that  por- 
tion of  the  second  claim  contained  iu  the  memorial  which  is  based  upon 
the  detention  of  the  brig  and  cargo  in  Porto  Alegre  from  the  5th  of  April 
till  the  15th  of  June. 

'*  But  as  the  imperial  decree  of  the  3rd  of  March  1836,  ratifying  the  pro- 
visional order  of  the  president  of  the  province  of  Rio  Grande,  closed  the 
port  of  Alegre  only  until  order  should  be  restored  there,  and  as  it  is  fair  to 
presume  that  order  was  restored  there  on  the  15th  day  of  June,  the  day 
on  which  the  imperial  forces  regained  possession  of  said  port,  the  Brazilian 
Government  is  in  my  opinion  liable  for  all  the  losses  and  damages  which 
the  Ttntcan  and  her  cargo  sustained  daring  the  detention  which  occurred 
subsequent  to  that  time,  provided  no  offense  against  the  laws  of  the  empire 
was  committed  by  the  master  of  said  brig  to  justify  said  detention.  So 
fJEir  as  I  am  at  present  advised  the  Government  of  Brazil  in  its  correspond- 
ence with  that  of  the  United  States  in  relation  to  this  case  has  never 
alleged  that  any  such  offence  was  committed.'^ 

An  award  was  made  accordingly. 

The  master  and  crew  of  the  American  whale  ship  Tar- 
^*^r^  ^«^^  3"*'*'  "**  Sreat  personal  risk,  as  well  as  at  the  risk  of 
losing  their  ship,  saved  a  transport  belonging  to  John 
VI.  King  of  Portugal,  Brazil,  and  the  Algarves,  then  having  his  court  at 
Rio  de  Janeiro,  and  succeeded  in  bringing  the  transport  into  the  harbor 
of  Santos,  in  Brazil.  In  consideration  of  this  service,  by  which  the  Tar- 
quin  lost  the  chances  of  a  whaling  voyage,  the  King  issued  an  order  for 
the  completion  of  her  cargo  of  oil  from  the  royal  magazines  at  Rio  de 
.Tanelro — under  all  the  circumstances  a  fair  compensation  for  the  service 
rendered.  The  order  thus  issued  was,  however,  evaded  by  the  officers  of 
the  Crown,  who  put  on  boacd^only  229  barrels  of  oil,  while  her  capacity 
was  upward  of  1,300  barrels.  ^  The  ship  waited  at  Rio  for  ten  months,  in 
the  hope  that  the  order  of  the  King  would  be  executed,  but  it  was  not 
done.  She  then  returned  with  what  she  had  on  board,  including  the  oil 
obtained  at  Rio,  to  Nantucket,  her  home  port.  On  these  facts  the  com- 
missioner said :  < 


1  Mr.  Fisher  to  the  Hon.  U.  Hamlin,  February  26,  1852,  MSS.  Dept.  of 
State. 
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''The  citizenship  of  the  captaiu  and  owners  of  the  Tarquin  is  proved  by 
the  best  evidence  of  which  the  nature  of  the  case  will  admit.  The  citizen- 
ship of  the  persons  composing  the  crew  it  was  not  necessary  to  have  estab- 
lished, because  they  are  not  and  never  were  claimants  against  the 
Government  of  Brazil ;  their  claim  was  and  is  against  the  part  owners  of 
the  Tarquin,  the  share  of  each  individual  of  the  crew  of  a  whaler  being  in 
'  tlie  nature  of  wages  unliquidated  at  the  time,  but  capable  of  being  red  need 
to  a  certainty  upon  a  conversion  of  the  oil  into  money ; '  in  other  words, 
had  the  Tarquin  pursued  her  voyage  re^larly,  and  returned  into  Nan- 
tucket, with  a  full  cargo  of  oil,  each  individual  of  her  crew  wouhl  have 
been  entitled  to  receive  wages  to  the  extent  of  his  proportion  in  the  produce 
of  the  voyage.  Their  remedy  would  have  been  assumpsit  against  the 
owners  had  the  latter  refused  to  comply  with  their  engagemeuis;  but 
the  owners  had  the  ri|;ht  to  claim  the  whole  amount  of  oil  necessary  to 
complete  the  cargo  against  the  Brazilian  Government,  whether  the  crew  of 
the  Tarquin  were  Americans  or  not. 

''The  award  and  distribution  of  it  are  based  upon  these  principles. 

"The  material  facts  alleged  in  the  memorial  as  the  basis  of  the  claim 
preferred  being  fully  established,  it  becomes  necessary  to  enquire  whether 
the  present  Government  of  Brazil  is  liable  to  the  claimants,  or  whether  her 
separation  from  Portugal  has  released  her  from  that  liability  in  whole  or 
in  part. 

"  It  is  true  that  until  the  Portuguese  monarch  was  driven  by  the  convul- 
sions which  shook  the  continent  of  Europe  in  the  beginning  of  the  present 
century  to  transfer  his  court  from  Lisbon  to  Rio  de  Janeiro  in  1808,  Brazil 
had  been  but  a  mere  colony  of  Portugal;  but  from  the  date  of  the  estab- 
lishment of  that  court  at  Rio  de  Janeiro,  Brazil  may  be  said  to  have  begun 
to  emerge  from  her  state  of  colonial  vassalage  and  to  have  risen  gradually 
to  dignity  and  preeminence,  until  on  the  17th  day  of  December  1815  she 
was  hnally  elevated  by  the  Prince  Regent  to  become  a  Kingdom,  and  was 
immediately  united  with  Portugal  and  the  Algatves  under  the  style  and 
title  of  the  United  Kingdom  of  Portugal,  Brazil  and  the  Algarves.  This 
event  is  commemoratea  by  Mr.  Sumter,  the  United  States  minister  then 
residing  at  Rio  de  Janeiro,  in  a  despatch  addressed  to  the  Department  of 
State,  bearing  date  of  the  29th  December  1815,  in  the  following  langaage: 
'  Under  the  cover  marked  A  you  will  find  a  La  w  which  was  published  at  this 
Court  on  the  17th  inst.,  which  was  the  Queen's  Birthday,  erecting  Brazil 
into  a  Kingdom,  uniting  it,  together  with  the  Kingdoms  of  Portugal  and  the 
Algarves,  in  one  political  body,  and  assuming  for  the  Prince  a  title  anal- 
ogous to  this  change  and  union.'  In  the  paper  referred  to  it  is  decreed 
as  follows:  "That  from  and  after  the  publication  of  the  present  law  the 
State  of  Brizil  shall  be  raised  to  the  dignity,  preeminence,  title,  and  de- 
nomination of  the  Kingdom  of  Brazil ;  second,  that  my  Kiuj^doms  of  Por- 
tugal, Algarves  and  Brazil  shall  henceforth  be  one  single  Kingdom  under 
the  title  of  the  United  Kingdom  of  Portugal,  Brazil  and  the  Algarves.'  Thus 
it  was  that  the  sovereignty  of  Brazil  was  formally  declared  by  the  Prince 
Regent  himself,  whilst  that  sovereignty  had  been  before  recognized  by  the 
Treaty  of  Vienna,  and  Brazil  became  one  of  the  coordinate  States  of  the 
United  Kingdon  of  Portugal,  Brazil  and  the  Algarves,  each  of  which  coor- 
dinate States  was  invested  with  the  right  of  self-government,  Brazil  having 
its  own  legislative  assembly,  and  being  actually  the  residence  of  the  head  of 
the  United  Kingdom  and  of  his  Court.  Such  was  the  status  of  Brazil  when 
the  claim  in  question  originated,  to  wit,  in  the  summer  of  1816.  The  vessel 
saved  by  the  Tarquin  and  the  troops  on  board  that  vessel  were  at  the  time 
engaged  in  the  service  of  Brazil,  destined  to  Saint  Catharines;  the  decree 
from  the  Prince  Regent,  made  in  accordance  with  his  promise  to  Capt. 
Bunker  to  fill  up  the  complement  of  his  cargo  of  oil  in  satisfaction  of  the 
claim  of  salvage,  was  issued  in  Rio  de  Janeiro  and  was  to  have  been  exe- 
cuted there  by  taking  so  much  oil  from  the  royal  magazines  in  that  city; 
BO  that  the  service  rendered  by  the  Tarquin  was  rendered  to  Brazil  alone, 
and  that  service  waa  very  properly  ordered  by  the  Prince  Regent  to  be 
requited  at  the  expense  of  Brazil  alone.  No  contribution  whatever  was 
to  have  been  made  bv  Portugal.  The  question  then  presents  itself  whether 
on  the  separation  o^  the  two  countries  which  subsequently  took  place  this 
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claim,  still  remaining  nnliqaidated,  became  extinguished  altogether  by 
that  separation,  or  was  transferred  in  whole  or  in  part  to  Portugal  from 
Brazil^  whose  royal  magazine  was  to  have  furuished  the  oil  decreed  to  be 
delivered  to  Capt.  Bunker,  and  which  (that  oil  never  having  been  so  de- 
livered) was  the  gainer  by  so  much  oil  or  its  equivalent  (all  public  prop- 
erty upon  the  separation  remaining  iu  Portugal  or  Brazil  just  as  that 
separation  happened  to  find  it),  or  whether  Brazil  alone  shoald  be  held  to 
the  entire  liability  of  the  claim. 

**  This  claim  was  iu  the  nature  of  a  public  debt,  founded  upon  the  King's 
decree,  and  by  the  rule  of  international  law  public  debtti  are  not  ex  tin- 
euished  upon  the  division  of  a  state  into  distiuct  states,  whether  that 
division  be  by  war  or  mutual  consent;  but  they  must  be  discharged  either 
joiutly  or  severally  according  to  the  principles  of  justice  and  equity.  And 
as  to  Brazil  accrued  the  entire  benefit  of  the  service  rendered  by  the  Tar- 
qnin^  as  in  her  royal  magazines  there  remained  for  her  benefit  the  oil  with 
which  that  service  should  have  been  requitted  and  paid,  in  obedience  to 
the  order  of  the  King,  so  also,  upon  every  ground  of  equity  aud  right, 
should  the  entire  responsibility  for  this  claim  have  passed  to  her  upon 
her  separation  from  Portugal." 

On  the  grounds  above  stated  the  commissioner  awarded  to  the  claimants 
a  sum  representing  (1)  the  value  of  the  oil  which  it  would  have  required 
to  complete  the  cargo  of  the  ship ;  (2)  an  indemnity  for  the  ship's  deten- 
tion from  September  24,  1816,  the  date  of  the  order  of  the  Priuce  Regent 
for  the  completion  of  the  cargo,  till  February  20,  1817,  when  the  United 
States  minister  at  Rio  de  Janeiro  informed  the  master  that  he  had  better 
abandon  all  hopes  of  having  the  order  fulfilled,  and  leave  Rio  de  Janeiro; 
and  (3)  interest  at  6  per  cent  per  annum  on  both  the  foregoing  allowances 
from  June  6, 1817,  when  the  ship  arrived  at  Nantucket,  to  the  close  of  the 
commission. 

The  value  of  the  oil  for  which  the  award  was  made  was  estimated  ac- 
cording to  the  value  at  Nantucket  of  the  oil  which  the  Tarquin  brought 
thither  on  her  arrival. 

On  the  last  day  of  the  commission,  the  commissioner 

Bommary  of  Awards,  and  secretary  certified  a  full  record  of  the  awards, 
which  had  been  entered  at  large  iu  a  book  kept  for 
that  purpose.^     Of  these  awards  the  following  summary  is  presented : 

No.  1.  Case  of  the  bark  Sarah  and  Esther,  of  Boston.  Claimant,  Daniel 
T.  Willetts.  Memorial  filed  October  13,  1850;  amount  claimed,  $17,732.30. 
Claim  disallowed  on  the  ground  that  it  had  not  been  presented  by  the 
United  States  to  Brazil  prior  to  January  27,  1849,  the  date  of  the  conclu- 
sion of  the  convention. 

No.  2.  Case  of  Hayes,  Engerer  &  Co.  Claimant,  Patrick  Barry  Hayes, 
in  his  own  behalf,  and  as  attorney  in  fact  for  John  Bowen,  being  the  sole 
Burviving  partners  of  the  house  of  Hayes,  Engerer  &  Co.  Memorial  filed 
December  11,  1850;  amount  claimed,  Rs.  86,329,732,  and  $160,000.  Disal- 
lowed on  the  same  grounds  as  No.  1. 

No.  3.  Case  of  the  brig  Toucan,  of  Boston.  Claimants,  Nathaniel  Ham- 
lin and  Parker  H.  Pierce.  Memorial  filed  December  20,  1850;  amount 
claimed,  $24,220.5 \  The  sum  of  $19,453.83  was  found  to  be  justly  due; 
and  on  the  basis  of  this  sum  an  award  was  made  in  favor  of  the  claimants, 
as  the  ratable  proportion  to  which  they  were  entitled  out  of  the  whole 
fond  ($322,5a5.98),  for  $15,008.19. 
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No.  4.  Ca«e  of  the  sloop  Morning  Star,  of  Philadelphia.  Claimants,  Hum- 
phrey Hughes  and  Martha  McQuin,  administratrix  of  James  McQain, 
deceased.  Memorials  tiled  February  10, 1851 ;  amounts  claimed,  Humphrey 
Hughes,  $7,152;  Martha  McQuin,  $3,576.  Disallowed  on  same  ground  as 
No.  1. 

No.  5.  Case  of  bark  Yeoman.  Claimant,  Bradford  Barnes,  jr.  Memorial 
filed  January  7,  1851;  amount  claimed,  $31,397.  Disallowed  on  same 
ground  as  No.  1. 

No.  6.  Case  of  schooner  Shilleleh,  of  Baltimore.  Claimant,  Richard  S. 
Stewart,  executor  of  the  will  of  George  Law  (the  assignee  of  John  Odom, 
original  owner  of  the  schooner),  and  administrator  of  Samuel  Rose  (origi- 
nal owner  of  the  cargo),  by  James  Birkhead,  his  attorney  in  fact.  Memo- 
rial tiled  February  22,  1851;  aniount  claimed,  $79,847.17.  Claim  found  to 
be  valid  to  the  amount  of  $74,302.69.  An  item  for  sundry  commissions 
against  the  schooner  was  rejected  because  it  was  '' composed  of  commis- 
Hiona  for  services  in  attending  to  the  suit  instituted  by  the  owners  of  said 
schooner  against  the  Brazilian  Government  not  allowable  in  admiralty  caees 
ai  part  of  the  costs  and  of  commissions  on  sales  of  cargo  which  never  were 
made,  the  same  having  been  seized  by  the  Brazilian  Qovernment."  An 
award  was  made,  on  account  of  Law's  interest,  for  $24,273.22,  and  on 
account  of  Rose's  for  $33,050.03,  subject,  however,  to  the  deduction  which 
the  Secretary  of  the  Treasury  might  make  under  the  sixth  section  of  the 
act  of  March  27,  1850. 

No.  7.  Case  of  the  ship  Shamrock.  Claimant,  Maroia  Kennedy,  adminis- 
tratrix of  John  F.  Kennedy.  Memorial  filed  February  22,  1851;  amount 
claimed,  $56,324.78.  In  a  supplementary  memorial  an  additional  claim 
.was  made  for  $20,973.96.  Claim  found  to  be  valid  to  the  amount  of 
$26,977.50;  ratable  proportion  awarded,  $20,812.57,  of  which  the  sum  of 
$3,389.08  was  Hct  apart,  by  consent,  for  John  Gardner. 

No.  8.  Case  of  schooner  John  S.  Bryan^  of  Boston.  Claimant,  Thomas  P. 
Pingree.  Memorial  filed  March  1,  1851;  amount  claimed,  $11,270.25. 
Claim  found  to  be  valid  to  the  amount  of  $3,249.47 ;  proportion  awarded, 
$2,506.90. 

No.  9.  Case  of  the  ship  Shamrock,  of  Beverly,  Massachusetts.  Claim- 
ant, William  Burroughs.  Memorial  tiled  March  5,  1851;  amount  claimed, 
$57,587.73$.  Found  to  be  valid  to  the  amount  of  $23,777.80;  proportion 
awarded,  $18,344.12. 

No.  10.  Case  of  the  brig  Sally  Dana,  of  Philadelphia.  Claimants,  John 
P.  Bernadou  and  Sarah  Ray.  Memorial  filed  March  15,  1851 ;  amount 
claimed,  $13,023.72.  Claim  disallowed  on  the  ground  (1)  that  the  charter 
party,  a  breach  of  which  on  the  part  of  the  Brazilian  authorities  was 
alleged,  was  not  shown  to  have  been  executed  by  those  authorities,  and 
(2)  ''that  according  to  the  principles  of  international  law  as  uniformly 
acknowledged  and  acted  upon  by  the  Government  of  the  United  States  it 
can  not  enforce  or  demand  any  claim  arising  out  of  a  more  contract  between 
one  of  its  citizens  and  a  foreign  government.'^ 

No.  11.  Case  of  the  schooner  Hope,  Claimant,  William  W.  Harper,  ad- 
ministrator of  Samuel  B.  Harper.  Memorial  tiled  May  5,  1851;  amoant 
claimed,  $2,292.  Found  to  be  valid  to  the  amount  of  $1,130.30;  proportion 
awarded,  $872.08. 
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No.  12.  Case  of  the  sumaca  Felicidade,  of  Buenos  Ayres.  Claimants,  Pat- 
nam  I.  Farnliam  and  Jed  Frye,  George  D.  Phippen,  administrator  of  Peter 
E.  Webster,  and  John  Bertram,  by  Patnam  I.  Farnham,  their  attorney  in 
fact.  Memorial  filed  May  12,  1851 ;  amount  claimed,  $25,045.07.  Found 
to  be  valid  to  the  amount  of  $18,453.90;  proportion  awarded,  $14,229.60. 

No.  13.  Case  of  the  brig  Aapasia,  of  Baltimore.  Claimant,  Catherine  E. 
Masaicott,  executrix  of  William  Massicott.  Memorial  filed  May  20, 1851 ; 
amount  claimed,  $1,030.49,  with  interest.  Found  to  be  valid  to  the  amount 
of  $2,353.81;  proportion  awarded,  $1,810.65. 

No.  14.  Case  of  the  ship  Tarquin.  Claimants,  Alexander  C.  Mitchell  and 
Richard  Mitchell,  partners;  Eliza  B.  Coffin,  administratrix  of  Jared  Gard- 
ner; Sophia  Barrett,  administratrix  of  George  Barrett;  William  B.  Coffin 
and  Reubon  Swain,  2d,  executors  of  John  Swain ;  Nathaniel  Barney,  ad- 
ministrator of  Valentine  Swain;  Deborah  Bray  ton,  administratrix  of 
Robert  Brayton;  Tristram  Starbuck,  Benjamin  F.  Gardner,  administrator 
of  James  Guin,  and  George  M.  Bunker,  administrator  of  James  Bunker, 
all  represented  by  Alexander  C.  Mitchell,  their  attorney  in  fact.  Memo- 
rial filed  September  12,  1851;  amount  claimed,  $37,273.15,  with  interest. 
Found  to  be  valid  to  the  amount  of  $68,869.14;  proportion  awarded, 
$45,585.96.  The  award  was  itemized  as  follows :  Alexander  Mitchell  and 
Richard  Mitchell,  $8,837.02;  George  M.  Bunker,  $5,203.79;  Eliza  B.  Coffin, 
$4,418.51;  Sophia  Barrett,  $4,418.51;  William  B.  Coffin  and  Reuben  Swain, 
2d,  $4,418.51;  Nathaniel  Barney,  $4,418.51;  Deborah  Brayton,  $2,209.26; 
Tristram  Starbuck,  $2,209.26;  Benjamin  F.  Gardner,  $2,209.26;  Barzillai 
Luce,  $1,925.09;  Frederick  Swain,  $1,418.50 ;  Alexander  Macy,  $1,122.97; 
William  Hussey,  $1,122.97;  James  Swain,  $980.05 ;  John  Whitney,  $673.78; 
James  Osband^  $634.15;  David  Young,  $634.15;  John  S.  Coffin,  $634.15* 
William  Steward,  $634.15;  Lewis  Dixon,  $634.15;  George  Butterfolk, 
$598.92,^  John  Luva,  $598.92;  Thomas  Wood,  $598.92;  Robert  Cathcart, 
^98.92;  Henry  Dunsard,  $598.92;  Thomas  Russell,  $567.39;  Charles  Bar- 
nard, $567.39;  Peter  Green,  $567.39;  Reuben  Bowers,  $449.19. 

No.  15.  Case  of  the  ship  Canada^  of  New  York.  Claimants,  Richard  I. 
Arnold,  Edward  A.  Russell,  Samuel  Russell,  Charles  F.  Tillinghast,  execu- 
tor of  Radcliffe  Hicks,  and  William  R.  Talbot.  Memorial  filed  November 
18, 1851 ;  amount  claimed,  $25,827.92.  Found  to  be  valid  to  the  amount  of 
$1,559.78;  proportion  awarded,  $1,203.34. 

No.  16.  Case  of  Emanuel  Gomez.  Memorial  filed  November  22,  1851 ; 
amount  claimed,  $336.  Rejected  on  the  ground  that  it  was  embraced  in 
the  claim  of  the  brig  President  Adams,  which  was  settled  by  Brazil  prior 
to  the  convention  of  January  27,  1849. 

No.  17.  Case  of  Wright  and  Houghton.  Claimants,  John  S.  Wright  and 
Mary  H.  Houghton,  administratrix  of  Henry  A.  Houghton.  Memorial  filed 
December  1, 1851;  amount  claimed,  $14,678.27.  Found  to  be  valid;  pro- 
portion awarded,  $11,208.30. 

No.  18.  Case  of  the  bark  Navarre,  of  Philadelphia.  Claimant,  James 
Devereox,  by  W.  H.  D.  C.  Wright,  attorney  in  fact.  Memorial  tiled  Decem- 
ber 1, 1851 ;  amount  claimed,  Rs.  275  $400.  Found  to  be  valid  to  the  amount 
of  $196.99;  proportion  awarded,  $151.98. 

No.  19.  Case  of  the  bark  Globe,  of  Philadelphia.  Claimant,  John 
Devereux,  by  W.  H.  D.  C.  Wright,  attorney  in  fact.  Memorial  filed  Decem- 
ber 1, 1851 ;  amount  claimed,  Rs.  278  $100.  Found  to  be  valid  to  the  amount 
of  $199.22;  proportion  awarded,  $153.69. 
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No.  20.  Caae  of  the  ship  Louiaianay  of  New  York.  Claimants,  Andrew 
Foster  and  George  T.  Foster,  surviving  partners  of  Andrew  Foster  &,  Sons, 
by  W.  H.  D.  C.  Wright,  attorney  in  fact.  Memorial  filed  December  1, 1851 ; 
amount  claimed,  for  a  fine  illegally  exacted  from  the  master  of  the  ship, 
Rs.  400.  Found  to  be  valid  to  the  amount  of  $577.94;  proportion  awarded, 
$445.87. 

No.  21.  Case  of  the  ship  Florence,  of  Boston.  Claimant,  Francis  A.  Gray, 
surviving  partner  of  Francis  A.  and  Samuel  C,  Gray,  by  W.  H.  D.  C.  Wright, 
attorney  in  fact.  Memorial  filed  December  1, 1851;  amount  claimed,  for 
fine  illegally  exacted,  Rs.  1,393  $000.  Found  to  be  valid  to  the  amount  of 
$1,453.43;  proportion  awarded,  $1,121.29. 

No.  22.  Case  of  the  bark  Mystic,  of  New  York.  Claimant,  Fortunato 
J.  Figueira.  Memorial  filed  January  29, 1852;  amount  claimed,  $31,401.50. 
Found  to  be  valid  to  the  amount  of  $30,656.75;  proportion  awarded, 
$23,651.04. 

No.  23.  Case  of  Isaac  Austin  Hayes.  Claimant,  Patrick  Barry  Hayes, 
aduiiuistrator  of  Isaac  Austin  Hayes.  Memorial  filed  February  4,  1852; 
amount  claimed,  $90,000,  and  one-fifth  of  Rs.  62,739  $703.  Disallowed, 
''  because  the  claim  being  one  arising  out  of  the  alleged  false  imprison- 
ment of  the  said  Isaac  Austin  Hayes  by  the  Brazilian  authorities,  all  right 
to  claim  damages  for  said  false  imprisonment  died  with  the  person  of  said 
Hayes,  according  to  the  well-established  maxim  of  law,  'Actio  perfumdlis 
moritur  cum  persona,^ "  But  sabsequently,  on  reargument,  the  commis- 
sioner very  properly  abandoned  this  ground,  made  an  allowance  of  $1,000 
in  gross,  and  awarded  the  sum  of  $771.48. 

No.  24.  Case  of  the  brig  Brutus,  of  New  York.  Claimant,  Francis  W. 
Dominick,  by  W.  H.  D.  C.  Wright,  attorney  in  fact.  Memorial  filed  Feb- 
ruary 17,  1852;  another  memorial  filed  March  1,  1852,  by  Henry  Way, 
administrator  of  Dominick;  amount  claimed  $35,177.  Found  to  be  valid 
to  the  amount  of  $38,655.83;  proportion  awarded,  $29,822.19. 

No.  25.  Case  of  Captain  Wolfe.  Claimant,  William  Wolfe,  by  W.  H.  D.  C. 
Wright,  attorney  in  fact.  Memorial  filed  February  17, 1852;  allowance 
made  of  $2,150.27;  proportion  awarded,  $1,658.88. 

No.  26.  Case  of  the  brig  Caspian,  of  Boston.  Claimants,  John  C.  Zim- 
mermann  and  Nalbro  Frazier,  composing  the  firm  oi  Zimmermann,  Frazier 
&  Co.,  agents  of  the  owners  of  the  brig,  by  W.  H.  D.  C.  Wright,  attorney 
in  fact.  Memorial  filed  February  17, 1851 ;  allowance  made  of  $54,632.95. 
The  proportional  sums  awarded  were  as  follows:  Nalbro  Frazier,  $8,741.80; 
William  Hammond,  $8,741.80;  Wilhelmina  de  Valangin,  administratrix  of 
Albert  P.  de  Valangin,  $4,370.90;  Mary  Lewis,  administratrix  of  Stephen 
J.  Lewis,  $11,551.94;  James  Ellison,  executor  of  Joseph  Baker,  deceased, 
Henry  F.  Baker,  and  John  W.  Geyer,  $8,741.79.> 

No.  27.  Case  of  the  brig  Sally  Dana,  of  Philadelphia.  Claimant,  Cathe- 
rine Duval,  executrix  of  James  Duval.  Memorial  filed  February  19, 1852; 
amount  claimed,  $7,750.    Rejected  for  reasons  stated  in  No.  10. 

No.  28.  Case  of  Joseph  Ray.  Claimant,  Margaret  Ray,  administratrix. 
Memorial  filed  February  27,  1852;  amount  claimed,  Rs.  642,645  $573.  Re- 
jected, because  the  evidence  did  not  show  that  Joseph  Ray  had  '^safiTered 


I  See  Wright  v.  Ellison,  1  W^allace,  160. 
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by  the  act  of  the  GoYemmeut  of  Brazil  any  wrong  or  injury  of  which 
the  Government  of  the  United  States  could  rightfully  complain,  or  which 
oonld  in  any  manner  entitle  the  said  Joseph  Ray  to  indemnity  from  the 
Imperial  Government  of  Brazil/' 

No.  29.  Case  of  the  brig  Argua,  of  Boston.  Claimants,  William  8.  White, 
Henry  H.  Jones,  Benjamin  C.  White,  and  James  Smith.  Memorial  filed 
February  28, 1852 ;  amount  claimed,  $8,445.95.  The  claim  was  dismissed  by 
the  commissioner  on  the  following  grounds:  '^This  claim  is  one  which  is 
alleged  to  have  arisen  under  the  7th  article  of  the  *  Treaty  or  General 
Convention  of  Peace,  Friendship,  Commerce  and  Navigation  between  the 
United  States  of  America,  and  His  Majesty  the  £mperor  of  Brazil,  con- 
cluded and  signed  at  Rio  de  Janeiro,  on  the  twelfth  day  of  December 
1828,'  which  article  is  in  the  following  words,  to  wit,  'The  citizens  and 
subjects  of  neither  of  the  contracting  parties  shall  be  liable  to  any  em- 
bargo, nor  be  detained  with  their  vessels,  cargoes,  or  merchandise,  or 
effects,  for  any  military  expedition,  nor  for  any  public  or  private  purpose 
whatever,  without  allowing  to  those  interested  a  sufficient  indemnifica- 
tion.' In  order  to  substantiate  the  claim  it  was  necessary  to  have  clearly 
shown  by  the  evidence  that  the  said  brig  Argua  was  either  subjected  to  an 
embargo  at  Rio  Grande,  or  detained  there  for  some  military  expedition,  or 
for  some  public  or  private  purpose;  but  It  is  not  shewn  by  the  evidence 
in  the  case  that  the  said  brig  Argua  was  forcibly  prevented  from  leaving 
Rio  Grande  to  go  to  any  other  port  or  place  in  Brazil  or  elsewhere;  ex- 
cept that  she  was  not  allowed  to  go  to  the  port  of  Porto  Alegre,  which 
had  fallen  into  the  hands  of  a  revolutionary  party  several  months  previ- 
ous to  the  arrival  of  said  brig  Argtis  at  Rio  Grande,  and  between  which 
place  and  Rio  Grande  all  communication  had  been  interdicted  by  an  Im- 
perial Decree,  issued  at  least  six  weeks  before  said  arrival.  Upon  a 
thorough  examination  of  the  evidence  this  case  appears  to  be  simply  this : 
That  the  brig  Argua  arrived  at  Rio  Grande  at  a  time  when  all  communica- 
tion between  that  place  and  Porto  Alegre  was  cut  off  by  an  Imperial  De- 
cree; that  the  Brazilian  authorities  at  Rio  Grande  made  no  attempt  what- 
ever to  prevent  said  brig  from  going  to  any  other  place  than  Porto  Alegre ; 
that  the  captain  chose  voluntarily  to  remain  at  Rio  Grande  because  Porto 
Alegre  was  the  place  of  his  original  destination.  It  is  clear  therefore 
that  in  this  case  there  was  neither  an  embargo  nor  detention^  and  that  the 
Brazilian  Government  could  not  be  held  liable  for  the  voluntary  act  of 
the  master  of  the  Argua  in  remaining  at  Rio  Grande." 

No.  30.  Case  of  James  Smith.  Memorial  filed  February  28, 1852 ;  amount 
claimed,  $11,500.    Allowance,  $965 ;  proportion  awarded,  $757.34. 

No.  31.  Case  of  the  ship  Erie,  of  Newport,  Rhode  Island.  Claimants, 
John  G.  Whitehorne,  surviving  partner  of  John  G.  and  Samuel  Whiteborue; 
Charles  Devens,  John  S.  Langley,  John  Stevens,  William  Littlefield,  Sam- 
uel Allen;  Benjamin  Weaver,  surviving  partner  of  Solomon  G.  and  Benja- 
min Weaver;  George  Hall;  Henry  Bull,  executor  of  Henry  Bull;  Augustus 
Bush  and  John  T.  Bush,  executors  of  Thomas  Bush ;  Stanton  Peckham  and 
John  B.  Weeden,  administrators  of  Isaac  C.  Peckham;  Peleg  Clarke  and 
Josiah  S.  Munro,  assignees  of  Russell  Cpggeshall ;  and  Edward  W.  Lawton — 
by  Edward  W.  Lawton,  their  attorney  in  fact.  Memorial  filed  March  3, 
1852.    Allowance,  $1,138.83;  proportion  awarded,  $878.58. 
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No.  32.  Case  of  Lemuel  Wells.  Memorial  filed  March  17,  1852;  amonnt 
claimed,  $1,823.65.     Rejected  on  the  same  ground  as  No.  28. 

No.  33.  Case  of  the  ship  Cincinnatus,  Claimant,  Jacob  Barker.  Memorial 
filed  May  6,  1852.  Claim  rejected  for  ''  total  absence  of  evidence  to  sup- 
port it." 

No.  34.  Case  of  the  brig  Laine,  of  Salem.  Claimant,  T.  Perkins  Pingree. 
Memorial  filed  May  26, 1852.  Claim  for  anchorage  dues  illegally  exacted. 
Allowance,  $53.30;  award,  $41.11. 

No.  35.  Case  of  the  bark  Wave.  Claimant,  F.  G.  Frothingham.  Memorial 
filed  June  8,  1852.  Claim  for  a  fine  illegally  imposed.  Rejected  on  same 
ground  as  No.  1. 

No.  36.  Case  of  the  schooner  ATnazon,  of  New  York.  Claimants,  Benja- 
min Roberts,  president,  and  William  Whitlow,  jr.,  Duncan  P.  Campbell, 
John  B.  Cazeau,  Francis  Barretto,  Elisha  Riggs,  and  Richard  M.  Law- 
rence, surviving  directors  of  the  New  York  South  American  Steamboat 
Association,  etc.  Memorial  filed  June  9, 1852 ;  amount  claimed,  $107,812.84, 
with  interest  at  7  per  cent  from  March  4,  1829.  Allowance,  including 
interest,  $30,229.80;  award,  $23,321.73. 

No.  37.  Case  of  the  cargo  of  the  Amazon.  Memorials  were  filed  as  fol- 
lows: Benjamin  W.  Rogers,  assignee  of  Le  Roy  Bayard  &  Co.,  June  29, 
1852,  $2,600,  with  interest;  John  B.  Cazeau,for  himself  and  another,  June 
29,  1852,  $5,648.47,  with  interest;  Peter  H.  Vandervoort,  administrator  of 
Peter  L.  Vandervoort,  June  29, 1852,  $1,139.45,  with  interest;  John  J.  Boyd, 
for  himself  and  another,  June  29, 1852,  $10,816.10,  with  interest;  Elisha 
Riggs,  by  his  agent,  James  Bolton,  June  29,  1852,  $2,844.65,  with  interest; 
B.  W.  Rogers,  for  himself  and  others,  June  29,  1852,  $6,397.98,  with  in- 
terest. The  claim  was  dismissed  *^  because  the  invitation  and  promise  given 
by  the  charge  d'affaires  of  the  Imperial  Government  of  Brazil  near  the 
Government  of  the  United  States  to  the  New  York  South  American  Steam- 
boat Association  to  navigate  the  river  Amazon  did  not  amount  to  a  grant 
by  the  said  imperial  government  to  the  stockholders  of  said  association  or 
to  any  other  persons  of  the  right  to  traffic  in  merchandise  along  the  coasts 
of  said  river.'' 

No.  38.  Case  of  the  brig  Orient.  Claimant,  Hyman  Gratz,  president  of 
the  Pennsylvania  Company  for  Insurance,  etc.  Memorial  filed  June  22, 
1852;  amount  claimed,  $264.11,  with  interest,  for  customs  duty  illegally 
exacted.    Allowance  (with  interest  at  6  per  cent),  $506.65;  award,  $390.87. 

The  list  of  money  awards  was  as  follows : 

Nathaniel  Hamlin  and  Parker  H.  Pierce $15,008.19 

Richard  S.  Stewart,  executor  of  George  Law 24, 273. 22 

Richard  S.  Stewart,  administrator  of  Samuel  Rose 33, 050. 03 

Marcia  Kennedy,  administratrix  of  John  F.  Kennedy 17, 423. 49 

John  Gardner,  assignee  of  Samuel  Clapp  &  Co 3, 389. 08 

Thomas  P.  Pingree 2,506.90 

William  Burroughs 18,344.12 

William  W.  Harper,  administrator  of  Samuel  B.  Harper 872. 08 

Putnam  J.  Faniham,  Jed  Frye,  George  D.  Phippen,  adminis- 
trator of  Peter  E.  Webster,  and  John  Bertram 14, 229. 60 

Catherine  £.  Massicott,  executrix  of  William  Massicott 1, 810. 65 

Alexander  C.  and  Richard  Mitchell 8, 837. 02 

George  M.  Bunker,  administrator  of  James  Bunker 5, 203. 79 
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Eliza  B.  Coffin,  administratrix  of  Jared  Gardner $4, 418. 51 

Sophia  Barrett,  administratrix  of  George  Barrett 4, 418. 51 

William  B.  Coffin  and  Reuben  Swain,  2d,  executors  of  John 

Swain 4,418.51 

Nathaniel  Barney,  administrator  of  Valentine  Swain 4, 418. 51 

Deborah  Bray  ton,  administratrix  of  Robert  Brayton 2, 209. 26 

Tristram  Starbnck 2,209.26 

Benjamin  F.  Gardner,  administrator  of  James  Gwin 2, 209. 26 

Barzillai  Lnce,  or  his  legal  repr^sentatiye 1, 925. 09 

Frederick  Swain,  or  his  legal  representative 1, 418. 50 

Alexander  Macy,  or  his  legal  representative 1, 122. 97 

William  Hnssey,  or  his  legal  representative 1, 122. 97 

James  Swain,  or  his  legal  representative 980. 05 

John  Whitney,  or  his  legal  representative 673. 78 

James  Osband,  or  his  legal  representative 634. 15 

David  Yonng,  or  his  legal  representative 634. 15 

John  S.  Coffin,  or  his  legal  representative 634. 15 

William  Steward,  or  his  legal  representative 634. 15 

Lewis  Dixon,  or  his  legal  representative 634. 15 

George  Butter  folk,  or  his  legal  representative 598. 92 

John  Lnva,  or  his  legal  representative 598. 92 

Thomas  Wood,  or  his  legal  representative 598. 92 

Robert  Cathcart,  or  his  legal  representative 598. 92 

Henry  Dnnsard,  or  his  legal  representative 598. 92 

Thomas  Russell,  or  his  legal  representative 567. 39 

Charles  Barnard,  or  his  legal  represen tati ve 567. 39 

Peter  Green,  or  his  legal  representative 567. 39 

Reuben  Bowers,  or  his  legal  representative 449. 19 

Richard  J.  Arnold,  Edward  A.  Russell,  Samuel  Russell,  Charles  F. 
Tillinghast,  executor  of  Radcliffe  Hicks,  deceased,  and  Will- 
iam R.  Talbot 1,203.34 

John  S.  Wright,  and  Mary  H.  Houghton,  administratrix  of  Henry 

A.Houghton 11,208.30 

James  Devereux 151. 98 

John  Devereux 153. 69 

Andrew  Foster  and  George  T.  Elliott,  surviving  partners  of  An- 
drew Foster  &  Sons 445. 87 

Francis  A.  Gray,  Surviving  partner  of  Francis  A.  and  Samuel  C. 

Gray 1,121.29 

Fortunato  J.  Figueira 23,65L04 

Henry  May,  administrator  of  Francis  W.  Dorainick 29, 822. 19 

William  Wolfe 1,658.88 

Nalbro  Frazier 8,741.80 

William  Hammond 8,741.80 

Wilhelminade  Valangin,  sole  surviving  administratrix  of  Albert 

P.  deValangin 4,370.90 

Henry  Lewis,  administrator  of  Stephen  J.  Lewis 11, 551. 94 

James  Ellison,  executor  of  Joseph  Baker,  deceased,  Henry  Baker 

and  John  W.  Geyer 8,741.79 

James  Smith 757.34 
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Edward  W.  Lawton,  in  his  own  behalf,  and  as  attorney  in  fact 
and  trnstee  for  John  G.  Whitehome,  surviving  partner  of 
John  G.  and  Samuel  Whitehorne,  Charles  Devens,  John  S. 
Langley,  Johm  Stevens,  William  Littlefield,  Samuel  Allen, 
Bei^amin  Weaver,  surviving  partner  of  Solomon  G.  and  Ben- 
jamin Weaver,  George  Hall,  Henry  Bull,  executor  of  Henry 
Bull,  deceased,  Augustus  Bush  and  John  T.  Bush,  executors 
of  Thomas  Bush,  deceased,  Stanton  Peckham  and  John  B. 
Weeden,  administrators  of  Isaac  C.  Peckham,  deceased,  Peieg 
Clarke  and  Josiah  S.  Munro,  assignees  of  Sanford  Bell,  and 
Russell  Coggeshall $878.58 

T.  Perkins  Pingree 41.11 

Benjamin  W.  Rogers,  president;  William  Wfaitlock,  jr.,  Duncan 
P.  Campbell,  John  B.  Cazeau,  Francis  Barrett,  Elisha  Riggs, 
and  Richard  M.  Lawrence,  surviving  directors  of  the  New 
York  South  American  Steamboat  Association  in  trust  for  the 
said  association  and  for  themselves  and  the  other  shareholders 
of  said  association 23,321.73 

Hyman  Gratz,  president  of  the  Pennsylvania  Company  for  In- 
surance, etc 390.87 

Patrick  Barry  Hayes,  administrator  of  Isaac  Austin  Hayes 771. 48 

The  foregoing  list  is  attested  June  30, 1852,  as  correct,  by  George  P. 
Fisher,  commissioner^  and  Charles  Howard  Edwards,  clerk. 
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THE   CHINESE   INDEMNITY;    CONVENTION  BETWEEN  THE 
UNITED  STATES  AND  CHINA  OF  NOVEMBER  8,  1858. 

On  the  night  of  December  14, 1856,  the  foreign  fac- 
Oripn  of  the  Fund,  tories  at  Canton  were  burned  and  foreigners  were  com- 
pelled to  flee  the  city;  and  on  the  13th  of  the  next 
month  all  foreigners  were  forced  to  abandon  Whampoa,  the  port  of  Can- 
ton. These  incidents  were  the  result  of  the  hostilities  between  China  and 
Great  Britain  growing  out  of  the  controversy  concerning  the  lorcha 
Jrroio' — a  controversy  which  served  to  inflame  the  feelings  of  the  Chinese 
against  all  foreign  residents.  ''  The  destruction  of  the  foreign  settlements 
at  Canton,  althongh  apparently  the  act  of  incendiaries,''  was  ''  known  to 
have  been  arranged  by  the  anthorities  of  Canton,  who  made  no  distinc- 
tion between  enemies  and  neutrals;  and  the  subsequent  proceedings  of 
the  Canton  government  in  offering  rewards  for  the  heads  of  all  foreigners 
indiscriminately,''  were,  together  with  the  preceding  acts  of  injury,  con- 
sidered as  making  the  ''provincial  government  and  consequently  the 
imperial  government  responsible  to  the  fullest  extent." '^  American  citi- 
zens having  thus  been  ''obliged  to  leave  Canton  and  Whampoa  to  save 
their  lives  from  the  indiscriminate  fury  of  the  populace,  supported  by  the 
authorities,"  claims  for  their  losses  in  consequence  of  the  destruction  of 
Jbfaeir  property  and  the  interruption  of  their  business  were  preferred  by 
the  United  States  against  China.  These  claims  were  made  the  subject  of 
negotiation  by  Mr.  William  B.  Reed  in  1858.  In  the  negotiation  of  his 
treaty  of  amity  and  commerce  with  China  in  that  year  he  endeavored  to 
secure  the  insertion  of  an  article  in  relation  to  claims.  Tlie  Chinese  pleni- 
potentiaries refused  to  admit  it,  and  he  subsequently  proposed  an  arrange- 
ment  whereby  the  claims  might  be  gradually  liquidated  without  any  open 
acknowledgment  of  imperial  liability.  This  end  was  to  be  accomplished 
by  devoting  a  certain  proportion  of  the  duties  collected  on  American 
goods  and  bottoms  at  three  treaty  ports  to  the  payment  of  the  American 
claims.  To  this  proposal  the  Chinese  plenipotentiaries  assented,  and  it 
was  agreed  by  means  of  an  exchange  of  notes  that  a  fund  of  600,000  taels, 
or  about  $840,000,  should  be  raised  in  the  manner  described. ^  In  this 
agreement,  however,  there  were  certain  elements  of  inconvenience  and 
uncertainty.  It  was  provided  that  in  the  adjudication  of  claimH,  and 
especially  of  those  at  Canton,  the  Chinese  Government  should  be  repre- 
sented by  an  officer  appointed  to  act  for  it.    This  provision  was  thought 


» McCarthy's  Short  History  of  Our  Own  Times,  164. 
«  H.  Ex.  Doc.  29,  40  Cong.  3  sess.  152. 
>S.  Ex.  Doc.  30,  36  Cong.  1  sess.  371. 
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to  involve  delay,  if  nothing  more.  Besides,  no  apportionment  was  made 
between  the  three  treaty  ports  of  the  proportions  of  duties  to  be  reserved 
in  them,  nor  was  any  specification  made  of  the  time  at  which  the  agree- 
ment was  to  take  effect,  except  the  contingent  one  of  the  restoration  of 
business  at  Canton.  These  features  of  the  agreement  caused  Mr.  Reed  to 
desire  its  modification.  He  wished  to  make  it  more  precise  in  its  terms, 
as  well  as  to  give  it  the  solemnity  of  a  conventional  form.  On  November 
8,  1858,  therefore,  he  signed  at  Shanghai  a  convention  by  which,  though 
he  accepted  500,000  taels,  or  $735,238.97,  instead  of  600,000  taels,  in  settle- 
ment of  the  claims,  he  obtained  an  exact  apportionment  of  the  fand 
among  the  ports  of  Canton,  Shanghai,  and  Fuh-chau,  together  with  a  pro- 
vision for  the  issuance  of  debentures  by  the  collectors  of  customs  on  the 
first  day  of  the  next  Chinese  year. 

The  distribution  of  the  fund  was  committed  to  a 
Di«tribiitioii  of  the     ijQ^rd  of  two  commissioners,  from  whose  decision  an 

Fond. 

appeal  was  allowed  to  the  minister  of  the  United 
States  in  China. >  Ah  commissioners  the  President  appointed,  by  and 
with  the  advice  and  consent  of  the  Senate,  Mr.  Charles  W.  Bradley,  United 
States  consul  at  Ningpo,  and  Mr.  Oliver  £.  Roberts,  **  late  vice-consul  at 
Hongkong.''  According  to  the  designation  of  time  made  by  Mr.  John  £. 
Ward,  then  minister  of  the  United  States  in  China,  the  commissioners  met 
at  Macao  November  18,  1859.  They  cause^l  a  notice  of  their  meeting  to 
be  published  in  the  China  Mail,  of  Hongkong,  and  ordered  all  claims  to  be 
filed  before  December  15,  1859.  They  concluded  their  labors  January  13, 
1860.  In  most  cases  they  came  to  a  decision,  and  in  every  case  in  which 
they  made  a  joint  report  it  was  approved  by  Mr.  Ward.  The  total  amount 
of  the  claims  presented  was  $1,535,111.35.  The  claims  allowed  in  full 
amounted  to  $75,506.83;  those  allowed  in  part  amounted,  so  far  as  allowed, 
to  $414,187.95.  The  whole  amount  allowed  was,  therefore,  $489,187.95. 
The  claims  that  were  wholly  disallowed  amounted  to  $273,783.43.  As  the 
fund  amounted  to  $735,238.97,  there  was  a  surplus  left,  after  paying  the 
awards,  of  nearly  $250,000. 

Some  of  the  claims  as  at  first  presented  to  the  board 
Oioims  Allowed.      were  afterward  reduced  ''to  a  considerable  extent  by 

the  recovery  of  property  supposed  to  be  lost,  or  by  its 
honorable  restitution  by  some  of  the  principal  Chinese  merchants  who 
had  taken  charge  of  it  during  the  emergency.''  The  board  made  it  a  rule 
to  allow  only  ''claims  for  actual  losses,  understanding  by  these  words 
losses  of  actual  property  existing  at  and  before  the  conflagration  at  Can- 
ton." "Besides  these  losses  there  have  been,"  said  the  commissioners, 
"  losses  arising  from  the  interruption  of  business  by  reason  of  the  circum- 
stance of  hostilities,  which  may  be  called  real  losses  in  one  sense ;  but 
these  have  been  in  every  case  disallowed,  as  well  as  all  constructive  and 
speculative  losses  of  every  kind.  In  disallowing  all  claims  except  those 
for  destruction  of  actual  property,  we  have  followed  the  rule  laid  down 
by  the  Supreme  Court  of  the  United  States  and  the  usages  of  governments 
in  similar  cases. "^ 


'  Act  of  March  3,  1859, 11  Stats,  at  L.  408. 

2  Report  of  Messrs.  Bradley  and  Roberts,  January  13,  1860,  H.  Ex.  Doo. 
29, 40  Cong.  3  sess.  151-152. 
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The  commisaioners  allowed  interest  at  the  rate  of  12 
per  cent  per  annnm  on  the  claims  from  the  time  of  their 
origination  to  December  15, 1859,  in  most  cases  a  period 
of  three  years.  They  were  induced  to  give  this  liberal  rate  by  considera- 
tion of  the  fact  that  some  time  must  elapse  before  the  complete  collection 
of  the  indemnity  through  the  Chinese  cu8'*iom-house8  could  be  effected; 
and  they  intended  to  make  their  awards  a  final  settlement  of  the  question 
of  interest. 

In  their  final  report  the  commissioners  referred  to  the 
Cue  of  the  **C«Mara."  case  of  the  Caldera  as  having  been  settled  by  the  deci- 
sion of  the  American  minister.    This  case  involved  a 
delicate  question  as  to  the  responsibility  of  the  Chinese  Government,  and 
gave  rise  to  more  discussion  than  any  other  claim  before  the  board. 

The  Chilean  bark  Caldera j  Matthew  Rooney,  master,  sailed  from  Hong- 
kong for  San  Francisco  October  5, 1854.  On  the  7th  of  the  same  month  the 
bark,  having  encountered  a  typhoon,  was  compelled  to  put  into  a  bay  near 
Koelan,  about  70  miles  southwest  of  Hongkong,  within  the  jurisdiction 
of  China.  Here  she  was  pillaged  by  four  successive  bands  of  pirates,  one 
of  which  consisted  of  a  large  fleet  of  piratical  Junks  which  took  away  her 
cargo.  The  bark  and  a  large  part  of  the  cargo  were  insured  by  American 
underwriters.  Other  parts  of  the  cargo,  belonging  to  Messrs.  Al  vord  <&  Co., 
American  merchants  at  Canton,  and  Matthew  Rooney,  were  not  insured. 
The  case  was  brought  to  the  attention  of  the  Chinese  authorities,  and 
through  their  exertions  a  small  part  of  the  cargo  was  recovered,  while 
some  of  the  dwellings  and  junks  of  the  pirates  were  destroyed.  The 
Chinese  authorities  declined,  however,  to  entertain  a  claim  by  the  Ameri- 
can underwriters  for  reparation  for  the  destruction  of  the  bark  and  for 
uniecovered  portions  of  the  cargo ;  and  Mr.  McLane,  then  American  com- 
missioner to  China,  accepted  their  view.  The  Department  of  State  at 
Washington,  on  the  other  hand,  instructed  Mr.  Parker,  Mr.  McLane's 
successor,  to  demand  indemnity  on  the  ground  that  the  case  involved 
an  **  agi^avated  wrong,''  though  it  might  not  come  within  the  express 
provisions  of  the  treaty  between  the  two  countries.  Subsequently,  the 
Department  of  State  maintained  that  the  treaty  had  been  violated.  By 
Article  XXVII.  of  the  treaty  of  1844  it  was  provided  that  if  any  vessel  of 
the  United  States  should  ''be  wrecked  or  stranded  on  the  coast  of  China, 
and  be  subjected  to  plunder  or  other  damage,  the  proper  officers  of  gov- 
ernment, on  receiving  information  of  the  fact,  will  immediately  adopt 
measures  for  their  relief  and  security."  It  was  alleged  that  this  engage- 
ment "  was  wholly  disregarded  by  the  Chinese  Government  in  the  present 
case;  that  the  local  authorities  participated  in  or  connived  at  the  acts  of 
plunder ;  and  that  the  higher  authorities  took  no  measures  of  relief  and 
security." 

There  was  also  another  stipulation  of  the  treaty  which  was  invoked  by 
the  United  States.    Article  XXVI.  provided  as  follows : 

'*  If  the  merchant  vessels  of  the  United  States,  while  within  the  waters 
over  which  the  Chinese  Government  exercises  jurisdiction,  be  plundered 
by  robbers  or  pirates,  then  the  Chinese  local  authorities,  civil  and  mili- 
tary, on  receiving  information  thereof,  will  arrest  the  said  robbers  or 
pirates,  and  punish  them  according  to  law,  and  will  cause  all  the  property 
which  can  be  recovered  to  be  placed  in  the  hands  of  the  nearest  consul 
or  other  officer  of  the  United  States,  to  be  by  him  restored  by  the  true 
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owner.  But  if,  by  reason  of  the  extent  of  territory  and  nnmerons  popu- 
lation of  China,  it  should  in  any  case  happen  that  the  robbers  cannot  be 
apprehended,  or  the  property  in  part  only  recovered,  then  the  law  will 
take  its  course  in  regard  to  the  local  authorities,  but  the  Chinese  govern- 
ment will  not  make  indemnity  for  the  goods  lost/'^ 

The  United  States  admitted  that  under  this  article  the  Chinese  Govern- 
ment ^' might  discharge  itself  of  the  obligation  of  indemnity  by  showing 
that  the  robbers  could  not  be  known  to  be  apprehended  or  that  the  prop- 
erty could  only  be  in  part  recovered.''  But  attention  was  called  to  the 
fact  that  in  the  case  of  the  Caldera  the  claimants  *' alleged  that  the 
property  plundered  was  notoriously  visible  and  accessible  to  the  local 
authorities;  that  the  latter  participated  in  the  plunder;  that  the  robbers 
were  known  as  such  to  the  local  and  general  authorities;  and  that  the 
pirates  concerned  in  it  were,  shortly  afterward,  with  full  knowledge, 
taken  into  the  service  of  the  imperial  government.''  '^ 

In  due  course  a  claim  was  made  before  the  present  board  by  the  Ameri- 
can underwriters,  and  by  the  Messrs.  Alvord  &  Co.,  and  Matthew  Rooney. 
The  commissioners  differed  in  opinion  on  the  claim,  Mr.  Bradley  holding 
that  it  should  be  rejected,  while  Mr.  Roberts  maintaiued  that  it  should 
be  allowed  in  part. 

Mr.  Bradley  argued  that  the  case  was  a  simple  one  of  piracy  on  the  high 
seas,  and  that,  even  assuming  that  the  phrase  **  merchant  vessels  of  the 
United  States"  would  cover  a  Chilean  vessel  carrying  a  cargo  belonging 
to  citizens  of  the  United  States,  the  Chinese  Government  had  completely 
discharged  its  obligations  under  the  treaty.  He  maintaiued  that  the 
Chinese  Government  had  been  diligent  in  its  efforts  to  detect  and  punish 
the  pirates;  that  the  alleged  complicity  of  one  or  more  native  officers  in 
the  plundering  of  the  bark  was  "neither  proved  nor  shown  to  be  fairly 
presumptive,"  and  that  there  was  no  legal  evidence  that  the  pirate  ^eet 
had  united  with  the  imperial  forces.  It  was  well  known,  said  Mr.  Bradley, 
that  piracy  was  and  from  time  immemorial  had  been  the  normal  condition 
of  all  the  eastern  seas.  The  character  of  the  southern  shores  of  China, 
with  their  countless  islands  and  inlets,  their  intricate  passages  and  obscure 
harbors,  rendered  that  quarter  a  favorite  resort  for  piratical  outlaws  and 
made  their  extirpation  a  work  of  no  common  difficulty,  while  the  extreme 
poverty  of  the  lower  classes  and  their  habits  of  aquatic  life  greatly  pro- 
moted the  perpetuation  of  the  gangs.  But  it  by  no  means  followed  that 
China  was  a  piratical  or  semipiratioal  state,  and  as  such  answerable  for 
acts  of  a  piratical  character.  By  her  legislation  she  had  treated  piracy  as 
a  capital  crime,  and  had  suitably  provided  for  its  detection  and  punish- 
ment ;  and  every  year  hundreds  of  freebooters  suffered  the  extreme  penalty 
of  the  law  in  the  southern  provinces  as  pirates.  The  imperial  navy,  such 
as  it  was,  had  been  kept  up  chiefly  for  the  suppression  of  piracy,  and  the 
coo])eration  of  men-of-war  of  the  United  States  and  Great  Britain  in 
the  matter  had  been  welcomed.  Under  the  circumstances  the  argument 
employed  by  Mr.  Webster  in  the  case  of  McLeod  would  apply  to  China  in 
respoot  of  piracy.  In  that  case  Mr.  Webster,  while  denying  any  delin- 
quency on  the  part  of  the  United  States  in  suppressing  disorders  along 


1 H.  Ex.  Doc.  29,  p.  10. 

«Mr.  Cass,  Sec.  of  State,  to  Mr.  Ward,  minister  to  China,  May  5,  1859, 
H.  Ex.  Doc.  29, 40  Cong.  3  sess.  9. 
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the  Canadian  border,  argued  that  because  of  ''  the  extent  of  frontier  **  to 
be  guarded,  ''irregularities,  violences,  and  conflicts"  would  ''sometimes 
occur,  equally  against  the  will  of  both  governments;"  that  such  things 
would  be  more  likely  to  happen  in  regard  to  the  United  States,  because  of 
its  abstinence  from  maintaining  large  standing  armies  in  time  of  peace; 
and  that  all  that  could  be  expected  from  either  government  was  "  good 
faith,  a  sincere  desire  to  preserve  peace  and  do  justice,  the  use  of  all  proper 
means  of  preventiony"  and,  if  measures  of  prevention  should  fail,  the 
punishment  of  the  offender.    Continuing,  Mr.  Bradley  said : 

"  With  the  same  justioe  and  propriety  might  the  imperial  prime  minister 
adopt  this  language  in  reference  to  the  cause  of  the  pending  suit.  And  it 
would  be  equally  as  reasonable,  too,  if  he,  on  the  part  of  his  government, 
should,  under  the  16th  article  of  the  treaty  of  Wanchia,  or  the  24th  article 
of  the  treaty  of  Tientsin,  demand  indemnity  to  his  fellow-subiects  for 
fraudulent  acts  committed  against  them  by  citizens  of  the  United  States, 
or  for  moneys  due  them  by  our  deceased,  bankrupt,  or  absconding  debtors — 
notwithstanding  the  former  of  these  expresslv  declares  that  *  if  citizens 
of  the  United  States  be  indebted  to  subjects  of  China,  the  latter  may  seek 
redress  in  the  same  way  (i.  e.  by  suits  at  law  in  the  consular  courts),  through 
the  consul,  but  without  any  respousibility  for  the  debt  on  the  part  of 
the  United  States/  It  is  just  as  clearly  stipulated  in  Article  XXVI.  of 
Wanghia  (Article  XIII,  Tientsin)  that  'the  Chinese  Government  will  not 
make  indemnity  for  the  ^oods  lost'  by  piratical  depredations  on  our 
commerce.     *     *      ♦ 

'*  It  is  a  mortifying  fact  that,  were  a  balance  to  be  struck  between  the 
aggregate  losses  suffered  by  Americans  from  Chinese  pirates,  Chinese 
thieves,  and  Chinese  debtors,  on  the  one  hand,  and  on  the  other  the  inju- 
ries inflicted  on  Cliinese  merchants,  tradesmen,  compradors,  and  citizens, 
in  the  non-payment  of  debts  honestly  due  them  by  American  merchants, 
agents,  shipmasters,  mariners,  etc.,  we  should  find  that  balance  to  our  debit 
in  a  ratio  of  full  ninety  per  cent.    I  speak  advisedly. 

"On  the  score,  too,  of  official  fidelity  and  punctuality  in  fairly  carrying 
out  their  treaty  obligations  as  against  their  own  countrymen,  I  apprehend 
that  the  consular  oflicers  of  America  and  Europe  have  been  guilty  of  quite 
as  many  and  as  serious  laches  as  can  be  produced  against  the  native  mag- 
istracy of  China,  in  their  official  shortcomings  towards  foreigners.  Such, 
at  least,  is  the  result  of  my  observation. 

"Due  provision  is  also  made  by  the  Code  of  Statutes  and  Ordinances 
for  the  punishment  of  malfeasance  on  the  part  of  officers.     *    *     * 

"These  statutes  cover  the  whole  ground  of  official  torts,  and  are  fre- 
quently enforced  with -exemplary  impartiality  and  rigor. 

"  In  view  of  the  facts  herein  set  forth,  I  cannot  perceive  that  the  Gov- 
ernment of  China  has  failed  to  carry  out  its  treaty  obligations  in  the  pro- 
tection of  American  interests  against  piracy  to  the  best  of  its  ability; 
and  as  '  a  treaty  is  the  law  of  the  land,  its  provisions  must  be  regarded  by 
courts  as  equivalent  to  an  act  of  the  legislature,  when  it  operates  directly 
ou  a  subject,'  as  here.     (Foster  vs.  Neilson,  Peters,  VIII.  188.) 

"A  decision  in  favor  of  the  claimants  will  be  unprecedented.  The  case 
of  Messrs.  Nott  &  Co.,  asking  for  indemnity  for  loss  of  treasure  shipped 
per  Neva,  at  Hongkong,  and  taken  by  pirates  on  the  coast,  in  October 
1857  (a  case,  in  every  material  point,  precisely  similar  to  that  of  the 
Caldera)  has  been  already  rejected  by  the  board ;  and  it  is  not  easy  to  dis- 
cover any  good  reason  why  the  one  should  be  refused  and  the  other 
allowed,  ^ume^ous  like  instances  have,  within  the  last  seventeen  years, 
occurred  in  the  waters  over  which  China  exercises  jurisdiction,  for  which 
neither  British  nor  American  underwriters  have  ever  asked  indemnity. 
*  ''  •  Piracy  is  one  of  the  risks  against  which  they  insure;  and  it 
would  be  as  reasonable  to  insist  on  Chinese  indemnity  for  losses  occa- 
sioned by  Chinese  l^phoons  as  for  those  by  Chinese  pirates ;  and  the  award 
which  the  plaintiffs  seek  would,  if  allowed,  constitute  such  a  precedent 
as  would  involve  the  governments  of  the  United  States  and  China  in  per- 
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petnal  dispntes.  That  'it  is  dangerous  to  iutroduce  new  and  dangerous 
things/  is  a  sound  maxim  of  the  common  law. 

''That  a  portion,  at  least,  of  the  underwriters  of  the  Caldera  think  her 
a  had  subject  for  indemnification,  might  be  inferred  from  the  fact  that 
they  have  parted  with  their  interests  in  the  ship  and  cargo,  for  'a  valuable 
consideration,'  and  have  thus  thrown  them  into  hands  speculating  on 
recovery. 

"My  opinion  is,  that  the  parties  interested  in  the  case  of  the  Caldera  are 
entitled  to  no  award,  either  on  principles  of  usage,  equityj  or  of  interna- 
tional law."  1 

Mr.  Roberts  maintained  that  the  claims  in  the  case  of  the  Caldera  were 
"based  upon  snbstuntial  justice  as  well  as  the  usages  of  nations;"  but 
before  discussing  the  merits  of  the  case  he  examined  the  preliminary  ques- 
tion whether,  in  view  of  the  fact  that  the  vessel  was  Chilean,  the  American 
underwriters  had  a  standing  before  the  commission.  It  was  settled,  said 
Mr.  Roberts,  that  where  a  vessel  and  cargo,  being  in  a  perilous  position, 
were  abandoned  as  for  a  total  loss,  and  such  abandonment  was  accepted, 
the  underwriters  became  the  owners  of  the  property,  whether  it  was  saved 
or  lost.  Such  being  the  law,  it  was  tacitly  admitted  by  the  mixed  com- 
mission which  sat  in  Loudon  in  1853  that  the  underwriters  acquired  by 
the  pame  process  all  the  rights  of  reclamation  against  foreign  governments 
which  the  insured  possessed  (the  reference  here  was  to  the  cases  of  the 
Enterprize  and  HermoBa,  supra,  419),  and  if  the  Caldera  had  been  an  Ameri- 
can vessel  this  rule  would  have  operated  to  the  full  extent.  But  as  the 
Caldera  was  a  Chilean  vessel,  it  could  not  be  safely  asserted  that  any  i  ights 
of  reclamation  against  China,  in  regard  to  the  vessel  and  that  part  of  the 
cargo  not  originally  owned  by  the  Americans,  passed  to  the  underwriters, 
"except  such  as  the  Chilean  republic  might  urge  under  its  own  relations 
with  China,  by  treaty  or  otherwise." 

Proceeding,  Mr.  Roberts  said : 

"This  right  of  reclamation,  whatever  it  might  be  worth  intrinsically,  or 
whatever  might  be  the  limitations  imposed  upon  it  by  the  relations  of  the 
Chilean  republic  to  China,  became  bona  fide  American  property  by  the 
usages  of  commerce,  and  may  properly  be  brought  before  an  American 
commission  and  a<yudicated  upon  according  to  the  treaty  which  applies 
to  the  case,  if  any  such  treaty  be  in  existence.  The  Chilean  republic  has 
no  treaty  with  China,  and  its  reclamations  against  China  must  therefore 
rest,  not  on  special  stipulations,  but  on  the  principles  of  justif^e  and  inter- 
national law.  The  American  owners  of  the  right  of  reclamation,  thus 
limited,  would  have  no  right  to  press  it  upon  China  under  the  American 
treaty,  in  case  that  treaty  contained  any  stipulations  of  indemnity  which 
had  not  already  been  conceded  to  Chile  or  wnich  would  not  necessarily  be 
conceded  upon  the  principles  of  international  law.  As  a  matter  of  fact, 
the  United  States  have  not  and  it  is  extremely  improbable  that  any  civi- 
lized nation  ever  will  obtain  from  China^  in  regard  to  piracy,  any  stipula- 
tions of  indemnity  which  other  nations  would  not  of  right  possess  without 
a  treaty. 

"It  is  obvious  also  that  this  claim  could  not  be  presented  through  the 
Chilean  legation,  if  any  existed,  because  no  Chilean  citizen  had  any  inter- 
est in  the  matter  whatever.  The  rule  adopted  by  the  American  and  British 
legations  to  admit  claims  only  for  property  belonging  to  their  countrymen, 
respectively,  would  require  any  Chilean  representative  to  decline  to  enter- 
tain this  claim,  and  to  refer  it  back  to  the  United  States  legation  or  com- 
mission. Further,  this  argument  in  favor  of  the  underwriters'  right  to 
appear  is  founded  on  natural  Justice,  for  the  original  owners  of  the  hull 
and  cargo  have  been  once  paid  fur  their  losses  already.    They  make  no 


1  H.  Ex.  Doc.  29, 40th  Cong.  3  sess.  176. 
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claim,  because  they  do  not  expect  to  be  paid  twice.  Supposing  the  Chinese 
government  bound  to  pay  anybody,  it  is  clear  that  the  payment  should  be 
made  to  the  only  parties  who  have  lost  anything.  The  underwriters  and 
cue  tirm  uninsured  are  now  the  only  parties  who  have  lost. 

''I  propose  to  consider  the  main  question  of  the  responsibility  of  the 
Chinese  Government  in  this  case  by  in<}uirinff — 

''1.  Whether  the  treaty  of  1844  prohibits  this  claim. 

'*2.  Whether  the  same  treaty  supports  the  claim  either  expressly  or  by 
inference. 

'^3.  I  shall  then  consider  the  subject  under  international  law,  independ- 
ently of  the  treaty ;  and, 

"4.  Discuss  some  popular  objections  to  this  claim. 

''  1.  Piracy  has  prevailed  on  the  coast  of  China  for  centuries.  It  has 
assumed  two  forms.  The  first  may  be  said  to  be  a  normal  condition  of 
piracy  existing  among  the  villagers  and  fishermen  who  dwell  along  a  line 
of  coast  extending  two  thousand  miles. 

''When  a  vessel  is  stranded  in  their  neighborhood,  they  come  forth  to 

S hinder  it,  and  then  retire  to  their  usual  occupations.  To-day  they  are 
shermen  or  agriculturists;  to-morrow  they  are  pirates  as  occasion  serves. 
They  number  many  millions  probably,  and  their  predatory  habits  arise 
from  their  moral  condition,  for  which  no  government  can  be  held  respon- 
sible. It  is  difficult  to  see  how  force  could  be  advantageously  applied 
against  this  thievish  population,  unless  when  engaged  in  some  overt  act 
of  robbery.  On  a  recent  occasion  a  stranded  steamer  was  surrounded  by 
seventy  boats,  containing  each  six  to  ten  men  armed  with  swords  and 
spears.  To  this  normal  condition  of  piracy  on  the  coast,  the  treaty  of  1844 
justly  applies.  Due  regard  was  had  to  the  extent  of  the  coast,  the  diffi- 
culty of  preventing  the  robberies,  and  the  ease  with  which  the  thieves 
might  escape  with  their  plunder,  and  all  trace  of  them  be  lost  among  the 
myriad  population  dwelling  in  innumerable  villages.  Every  possible 
leniency  was  shown  to  the  weakness  of  the  Chinese  Government  or  empire. 
The  26th  article  of  the  treaty  of  1844  declares,  in  regard  to  piracy,  as  fol- 
lows: *Biit  if,  by  reason  of  the  extent  of  territory  and  numerous  popula- 
tion of  China,  it  should  in  any  case  happen  that  the  robbers  cannot  be 
apprehended,  or  the  property  only  in  part  be  recovered,  then  the  law  will 
take  its  course  in  regard  to  the  local  authorities,  but  the  Chinese  Govern- 
ment will  not  make  any  indemnity  for  the  goods  lost.'  Nothing  could  be 
more  reasonable  than  such  a  provision,  however  much  we  may  deplore  the 
condition  of  things  which  the  treaty  contemplates. 

''On  the  other  hand,  we  find  frequently  on  the  coast  of  China  great  pi- 
ratical fleets.  These  have  sometimes  ansumed  political  importance,  and 
even  acquired  historical  celebrity.  The  piratical  fleet  at  Koelan  num- 
bered 78  large  junks,  containing  probably  one  hundred  men  each.  The 
expeditionary  force  met  twenty  rebel  boats,  carrying,  as  they  reported, 
one  hundred  men  each.  The  piratical  fleet  was  in  fact  a  great  navy  ap- 
proximating to  the  dimeuHions  of  the  United  fc^tates  navy  in  number  of 
vessels  and  men,  though  of  course  no  comparison  can  he  instituted  in  re- 
spect to  courage  or  efficiency.  It  is  probable  that  the  shore  population  in 
league  with  the  fleet  equaled  in  number  the  piratical  crews.  It  is  diffi- 
cult to  see  how  the  terms  of  the  treaty  of  1844  can  apply  to  this  tremen- 
dous piratical  organization.  It  is  difficult  to  see  how  the  'extent  of  territory 
or  numerous  population  of  China '  could  afford  any  excuse  to  the  Chinese 
authorities.  The  existence  of  such  a  fleet  must  have  been  known  to  Gov- 
ernor Yeh.  This  is  clearly  proved  by  the  fact  that  the  imperial  squadron 
near  Koelan  was  negotiatingwith  the  pirates.  The  proceedings  of  such 
fleets  cannot  be  concealed.  They  generally  range  over  some  hundreds  of 
miles,  devastating  as  they  go.  No  extent  of  coast  could  give  obscurity  to 
such  a  fleet  as  that  which  chose  Koelan  for  its  home  and  depot.  Neither 
could  the  'numerous  population  of  China'  allow  78  great  junks  and  6,000 
to  8,000  men  to  hide  away  as  a  thief  in  a  crowd.  If,  therefore,  the  Chinese 
authorities  took  no  measures  against  the  Koelan  fleet,  either  before  or 
after  the  piracy  on  the  Caldera,  they  cannot  be  excused  (in  the  terms  of 
the  treaty)  '  by  reason  of  the  extent  of  the  territory  or  the  numerous  pop- 
ulation of  China.' 
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^'  The  terms  of  the  treaty  are  utterly  iuappllcable  to  the  facts  regarding 
this  great  piratical  organization.  The  treaty  of  1844  pays  regard  to 
the  weakness  of  the  Chinese  Government,  and  marks  out,  in  my  opinion, 
the  exact  limit  within  which  that  government  cannot  reasonably  be  held 
responsible.  The  circnmstauces  of  this  case  are  entirely  beyond  that 
limit.  I  therefore  conclude  that  the  treaty  of  1844  does  not  prohibit  this 
claim. 

^'2.  But  we  do  not,  on  the  other  hand,  find  that  the  treaty  supports  the 
claim  by  any  express  stipulation.  We  have  been  referred  to  certain 
articles  of  the  treaty  which  promise  good  treatment  and  protection  to 
American  citizens.  I  regard  these  as  merely  declaratory  clauses  in 
respect  to  that  good  treatment  which  all  governments  give  to  resident 
aliens.  They  are  not  guarantees  of  indemnity  for  losses  by  any  ordinary 
felony,  unless  the  government  itself  is  guiltV  of  collusion,  gross  neglect 
or  some  unwarrantable  act  purely  official  in  character.  But  I  am  of 
opinion  that  if  the  treaty  does  not 'support  the  claim  expressly,  it  does  so 
by  inference  beyond  a  doubt.  The  felony  was  extraordinary,  and  the 
terms  of  the  treaty  no  more  apply  to  it  than  a  statute  against  petty  lar- 
ceny applies  to  the  filibusters  who  invaded  Nicaragua.  There  was  within 
the  empire  of  China,  at  Koelan  and  its  neighborhood,  a  quasi-independent 
piratical  Htate  or  district,  having  a  viist  organization  for  predatory  pur- 
poses. The  imperial  officers  in  command  of  the  Chinese  squadron  suc- 
ceeding in  negotiating  with  the  pirates,  and  buying  up  thirty  junks, 
leaving  forty-ei<>:ht,  which  were  afterwards  destroyed  by  the  foreign 
naval  forces.  Negotiation  implies  a  certain  independence  in  the  party 
negotiated  with.  As  for  the  remaining  forty-eight  junks,  they  feared 
nothing  from  the  Chinese  authorities.  Conscious  of  strength,  they 
enjoyed  perfect  security.  The  official  report  of  their  destruction  states 
that  they  were  hauled  upon  the  shore,  and  it  would  have  taken  a  week  to 
get  them  afloat.  They  were  accordingly  burnt.  The  evidence  before  us 
shows  that  the  existence  of  this  piratical  fleet  was  (as  it  always  has  been 
in  similar  cases)  a  matter  of  notoriety.  The  goods  were  seen  in  the  towns 
and  villages  all  along  the  coast.  The  junks  which  took  away  the  cargo 
were  large  ones,  arm>'d  with  32-pounder8,  and  the  crews  evinced  consider- 
able dicipline.  i^ome  of  the  cargo  was  found  on  board  the  large  fleet, 
and  I  have  no  doubt  the  lion's  share  of  the  plunder  was  obtained  by  that 
fleet.  It  is,  however,  true  that  the  Caldera  was  robbed  by  several  parties 
of  ))irates,  but  they  all  thieved  under  the  shadow  of  the  great  fleet,  which 
bade  defiance  to  the  Chinese  imperial  squadron.  I  would  here  advert  to 
the  difficulty  of  getting  positive  evidence  in  cases  like  this.  Had  not  the 
expedition,  consisting  mainly  of  British  forces,  gone  against  Koelan,  we 
shouldbe  deprived  of  much  light  which  has  been  thrown  on  thissubject.  It 
is  not  proved,  but  it  is  improbable,  judging  from  what  we  know  of  Chinese 
officials  in  connection  with  piracy,  that  the  thirty  junks  who  joined  the 
imt>erial  squadron  did  so  because  they  knew  the  foreign  forces  were  com- 
ing. They  may  have  carried  a  portion  of  their  plunder  with  them  and 
divided  it  with  the  imperial  officen*.  In  fact,  the  proceedings  of  Chinese 
officials  in  such  cases  aflbrd  no  ground  for  disbelieving  any  allegations 
which  the  claimants  make.  But  the  proof  of  some  minor  matters  (not 
necessary  however,  in  order  to  arrive  at  a  conclusion)  is  somewhat 
imperfect. 

'*In  regard  to  the  2()th  article  of  the  treaty,  on  the  strength  of  which 
Governor  Y'eb  and  Mr.  McLane  rejected  this  claim,  Mr.  C/ass,  Secretary  of 
State,  stating  some  points  hypothetically,  says:  ^Undoubtedly  it  (the 
Chinese  Government)  might  discharge  itself  of  the  obligation  of  indem- 
nity by  showing  that  the  robbers  could  not  be  known  to  be  apprehended, 
or  that  the  property  could  only  in  part  be  recovered.'  We  have  already 
proved  that  the  pirates  were  very  well  known,  and  if  the  goods  were  not 
recovered,  it  wjw  owing  to  the  impudent  strentrth  of  the  pirates  and  not 
to  concealment.  The  inference  is  that  the  obligation  of  indemnity  remains 
perfect.  The  obligatiou  rests  on  the  express  stipulation  that  the  Chinese 
Government  will  arrest  and  punish  the  robbers,  and  recover  the  goods,  if 
accessible  and  visible.  The  goods  being  visible,  and  the  robbers  accessi- 
ble, I  infer  the  liability  of  the  Chinese  Government. 
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''3.  If  we  regard  the  subject  from  a  point  of  view  under  international 
law,  we  shall  find  that  the  piratical  state  of  Koelan  was  witliin  the 
jurisdiction  of  China,  and  the  Chinese  Government  is  responsible  for  its 
condition,  althou^^h  the  piracy  was  not  directly  an  act  of  the  Chinese  Gov- 
ernmeut,  or  adopted  by  it  in  a  direct  manner. 

'^lu  regard  to  this  piratical  imperium  in  imperio,  the  Chinese  Government 
mi^ht  take  several  courses.  They  might  suppress  the  pirates  by  energetic 
acliun,  as  they  were  bound  to  do;  they  might  merely  make  an  iudemnity 
for  any  losses  iuflicted  on  foreign  commerce;  they  might  leave  foreign 
uatious  to  take  indemnity  by  reprisals,  or  take  redress  by  bombardment 
(after  a  refusal  of  indemnity  by  the  Emperor),  as  has  been  done  in  times 
past  against  the  Barbary  States  or  savage  islands  in  the  Pacific  Ocean. 
It  is  well  to  note  here  that  the  expe<lition  against  Koelan  wus  not  on  ac- 
count of  this  claim.  The  expedition  went  to  recover  the  goods  and  chastise 
the  pirates,  as  such,  and  not  as  subjects  of  China.  Two  mandarins  accom- 
panied the  force  as  a  mauifestation  of  its  peaceful  character  toward  China 
and  its  government.  Everything  appears  to  have  been  done  with  inter- 
national courtesy  and  politic  circumspection. 

''In  this  case,  the  emperor  has  decided  to  make  an  indemnity,  if  it  is 
due ;  that  ia,  by  agreeing  to  a  convention  of  claims.  He  has  maMle  arrange- 
ments to  pay  this  claim  contingently  upon  its  adjudication. 

**A.  I  have  now  to  consider  certain  objections  to  this  claim  of  a  popnlar 
nature,  and  shall  do  so  briefly.  It  has  been  anserted  that  it  has  always 
been  the  custom  of  the  Chinese  Government  to  suppress  pirates,  banditti, 
and  insurrections,  by  buying  up  the  leaders,  and  giving  them  pardon  and 
promotion  to  office,  even  among  the  people  whom  they  have  robbed.  It 
is  sufficient  to  say  that  iniquity  of  this  sort  cannot  plead  custom.  We 
have  no  reason  to  complain  of  the  internal  cnstoms  of  China,  but  when 
those  customs  encourage  piracy,  which  infringes  our  foreign  commerce,  the 
mildest  redress  which  can  be  demanded  is  a  pecuniary  indemnity. 

'Mf  we  consider  the  weakness  of  the  Chinese  Government  an  excuse  in 
this  cast),  we  set  aside  the  treaty,  give  immunity  to  the  Koelan  ]nrates, 
establish  piracy  by  law,  and  issue  in  spirit,  if  not  in  fact,  a  roving  com- 
mission to  pirates  to  prey  on  American  commerce,  provided,  for  the  time 
being,  they  are  strong  enough  to  be  unusually  audacious.  It  is  not  com- 
petent for  this  commission  to  regard  these  popnlar  considerations.  Com- 
miseration for  China  is  a  point  for  the  consideration  of  the  United  States 
Government  when  it  makes  treaties  with  China.  On  the  other  hand,  the 
claimants  are  entitled  to  commiseration,  for  they  have  lost  their  property 
by  a  violent  crime  hostile  to  all  human  interests.  They  are  entitled  to  all 
the  equity  which  the  facts  of  the  case  can  possibly  give.  Their  loss  has 
•  been  absolute  and  without  contingency  or  construction. 

*^  Equity,  however,  requires  that  the  allowance  of  the  claim  should  be 
made  with  adednctiou.  The  underwriters  and  others  should  not  be  placed 
in  a  better  position  than  if  no  piracy  had  occurred.  The  ship  suffered 
heavily  in  the  hurricane,  and  a  large  claim  on  the  insurance  offices  would 
have  been  made.  The  vessel  had  H)nr  feet  of  water  in  the  hold,  and  had 
been  much  strained.  The  masts,  sails  and  rigging  h<ad  been  nearly  lost 
before  the  pirates  came  alongside.  It  is  impossible  to  say  now  what  the 
exact  amount  of  repairs,  salvage,  or  general  average  would  have  been,  or 
what  portion  of  the  cargo  was  damaged  by  the  water  in  the  hold  or  other 
leakage.  After  considering  all  the  circumstances  and  taking  testimony,  I 
deem  it  just  to  allow  but  forty  per  cent,  of  the  claim  of  the  policy  covering 
the  hull,  and  the  same  on  the  policies  covering  the  cargo,  with  live  years' 
interest,  at  twelve  per  cent,  to  the  underwriters  in  the  United  States.  ^  A 
separate  document  will  be  submitted,  showing  the  amount  due  the  claim- 
ants respectively.  The  rejection  of  this  olaim-in  1854  (on  ground  which, 
in  my  opinion,  overlooked  the  marked  distinguishing  features  of  it)  has 
necessitated  a  careful  review.  I  have  endeavored  to  view  the  subject  as 
if  it  were  now  presented  for  the  first  time.  I  have  regarded  it  merely  as 
a  legal  question,  which  requires  a  judicial  solution,  according  to  the  best 
of  my  ability."  ^ 


I  H.  Ex.  Doc.  29, 40  Cong.  3  sess.  178-180. 
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The  report  of  Mr.  Roberts  was  adopted  and  affirmed  by  Mr.  Ward,  and 
under  the  decision  thus  made  the  underwriters  received  $47,542.62,  and 
Messrs.  Alvord  &  Co.,  $7,023.52.  The  claim  of  Rooney,  the  master  of  the 
bark,  was  disallowed  for  want  of  proof  of  his  American  citizenship.  Sub- 
sequently, such  proof  having  been  made,  Mr.  Burlingame  allowed  his  claim 
to  the  amount  of  $8,040.* 

The  claimants  being  dissatisfied  with  the  amoant  allowed  under  the 
decision  of  the  board,  Congress,  by  an  act  of  June  9,  1878,  referred  the 
case  to  the  Court  of  Claims.  This  tribunal  rendered  a  decision  in  favor 
of  the  claimants,  and  on  May  7,  1881,  the  decision  of  the  Court  of  Claims 
having  been  affirmed  by  the  Supreme  Court,  the  Secretary  of  State  paid 
out  the  sum  of  $113,077.11  in  satisfaction  of  the  judgment. 

In  the  case  of  the  Caldera  reference  has  been  made  to 

OUumof  Nott  ft  Co.  the  claim  of  Nott  &.  Co.,  which  was  disallowed  by  the 
commissioners.  It  appeared  that  on  October  16,  1857, 
Nott  &  Co.,  American  merchants  at  Hongkong,  shipped  four  boxes  of 
specie,  valued  at  $16,197.60,  on  board  the  British  schooner  Neva,  at  that 
port.  The  schooner  sailed  on  the  afternoon  of  the  17th  of  October,  and 
during  the  evening,  while  she  was  lying  at  anchor  at  a  short  distance  from 
the  limits  of  the  harbor,  five  Chinese  came  alongside  and  requested  pas- 
sage to  Fooohoo.  At  about  11  o'clock  at  night  these  supposed  passengers, 
assisted  by  some  Chinese  members  of  the  crew,  took  possession  of  the  ves- 
sel, murdered  the  captain  and  some  of  the  seamen,  and  seized  the  treasure 
on  board.  They  subsequently  escaped  to  the  mainland  near  Mirs  Bay. 
The  remaining  members  of  the  crew  brought  the  vessel  back  to  Hongkong 
and  made  a  report  of  the  occurrence.  The  claimants  alleged  that  the  local 
authorities  did  not  exert  proper  diligence  for  the  apprehension  of  the  cul- 
prits and  the  recovery  of  the  treasure;  but  owing,  it  was  said,  to  the 
absence  of  their  age  in  the  northern  part  of  China  when  the  claim  was 
rejected  by  the  commissioners  at  Macao,  they  failed  to  take  an  appeal  to 
the  minister  of  the  United  States,  Mr.  Ward,  and  the  decision  of  the  com- 
missioners was  affirmed.  Subsequently  they  soaght  to  obtain  payment  of 
their  claim  from  the  United  States  out  of  the  surplus  of  the  fund,>  and  by  ^ 
an  act  of  February  22, 1869,  the  case  was  referred  to  the  Attorney -General. 
On  the  3d  of  the  next  month  he  rendered  an  opinion  in  favor  of  the  claim- 
ants, under  which  the  Secretary  of  State  paid  them  the  sum  of  $38,242.53, 
which  Included  interest  up  to  the  date  of  the  Attomey-GeneraPs  opinion. 
It  seems  that  when  it  was  ascertained  that  a  surplus 
Return  of  the  ^'^'  would  remain  after  the  payment  of  the  claims  allowed 
by  the  board,  the  return  of  the  money  was  proposed, 
but  the  Chinese  Government  declined  to  accept  it.^  In  his  annual  message 
of  1860,  President  Buchanan  suggested  that,  as  the  remainder  of  the  fund 
would  in  equity  belong  to  that  government,  it  should  be  ax>propriated  ''to 
some  benevolent  object  in  which  the  Chinese  may  be  specially  interested." 
President  Lincoln  in  his  first  annual  message  repeated  this  suggestion,  but 
added  that  if  it  should  not  be  adopted,  the  money  might  be  invested  as  a 


1  H.  Ex.  Doc.  29, 40  Cong.  3  sess.  189. 
3  H.  Ex.  Doc.  29, 40  Cong.  3  sess.  206. 
3  H.  Ex.  Doc.  29, 40  Cong.  3  sess. 
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fimd  for  the  satisfaction  of  claims  against  China  which  might  arise  in  the 
fdtore. 

In  1863  Mr.  Burlingame  proposed  that  the  money  should  be  used  for  the 
establishment  of  an  educational  institution  at  Peking.  No  action,  how- 
ever, was  taken  by  Congress  on  the  subject,  and  in  1867  the  money  was 
ordered  to  be  remitted  to  the  United  States.^  This  was  done,  and  the 
money  was  duly  invested.  Out  of  the  fund  thus  created  the  subsequent 
allowances  in  the  case  of  the  Caldera  and  Nott  &.  Co.  were  paid.  Finally, 
by  an  act  of  March  3, 1885,  Congress  directed  the  Secretary  of  State,  after 
deducting  the  sum  of  $130,000,  which  was  to  be  paid  to  the  executors  of 
Charles  E.  Hill  in  satisfaction  of  his  claim  against  the  Chinese  Govern- 
ment for  the  use  and  loss  of  the  steamer  Keorge&r,  to  turn  over  the  remain- 
der of  the  fund,  together  with  the  increment  derived  fr<im  its  investment, 
to  China.  In  accordance  with  this  direction  the  Secretary  of  State  on 
April  24,  1885,  paid  to  the  Chinese  minister  at  Washington  the  sum  of 
$453,400.90.  In  acknowledging  its  reception  the  Chinese  minister  said: 
''This  generous  return-  of  the  balance  of  the  indemnity  fund  by  the  United 
States  to  China  can  not  fail  to  elicit  feelings  of  kindness  and  admiration 
on  the  part  of  the  Government  of  China  toward  that  of  the  United  States, 
and  thus  the  friendly  relations  so  long  existing  between  the  two  countries 
will  be  strengthened.''^ 


1  Mr.  Seward,  Sec.  of  State,  to  Mr.  Burlingame,  April  5, 1867,  H.  Ex.  Doc. 
29,  40  Cong.  3  sess.  17. 
•Treaty  Volume,  1259;  For.  Kel.  1885,  p.  183. 
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CHAPTER  K. 

THE  "ALABAMA''  CLAIMS  COURTS. 

I.  "Thb  F1B8T  Court. 


For  the  "arljadioation  and  disposition  "  of  the  mon- 
.itne     ^ 
Court 


Constitntioii  of  the    ^^^  received  under  the  Geneva  award  Congress,  by  an 


act  approved  Jane  23,  1874,^  authorized  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  appoint  "five  suit- 
able ]>er8onB''  who  should  constitute  a  court  to  be  known  as  the  ''Court  of 
Commissioners  of  Alabama  Claims.''  It  was  provided  that  the  President 
should  designate,  by  appointment,  one  of  these  Judges  to  be  presiding 
judge  of  the  court;  that.each  of  the  judges  and  other  officers  of  the  court 
should  take  the  oath  of  office  prescribed  by  law  to  be  taken  by  all  officers 
of  the  United  States ;  and  that  all  vacancies  which  might  occur  in  the 
court  by  reason  of  death,  resignation,  or  inability  or  refusal  or  neglect 
of  any  of  the  Judges  to  discharge  the  duties  of  his  position,  should  be 
filled  in  the  same  manner  as  vacancies  occurring  in  offices  under  the  Con- 
stitution of  the  United  States.  It  was  farther  provided  that  the  judges 
should  meet  and  organize  the  court  in  the  city  of  Washiugton,  where  its 
sessions  should  be  held;  that  three  of  the  judges  should  constitute  a 
quorum  for  the  transaction  of  business ;  and  that  the  agreement  of  three 
should  be  necessary  to  decide  any  question  arising  before  the  court. 

In  addition  to  the  judges  the  act  provided  for  the  appointment  by  the 
President,  by  and  with  the  advice  and  oonsent  of  the  Senate,  of  a  clerk. 
And  in  order  that  the  interests  of  the  government  might  be  protected,  the 
President  was  authorized  to  designate  a  counselor  at  law  admitted  to 
practice  in  the  Supreme  Court  of  the  Unite<l  States,  to  appear  as  counsel 
on  behalf  of  the  United  States  and  represent  it  in  all  claims  filed  for 
indemnity,  subject  to  the  supervision  and  control  of  the  Attorney-General. 
The  court  was  authorized  to  appoint  one  shorthand  reporter.  The  duty 
of  serving  the  process  of  the  court,  executing  its  orders,  and  preserving 
order  in  the  place  of  its  sittings,  was  imposed  on  the  marshal  of  the 
United  States  for  the  District  of  Columbia  and  his  deputies. 

The  judges  were  required  to  meet  in  Washington  as  soon  as  might  be 
convenient  after  their  appointment,  and  the  existence  of  the  court  was 
limited  to  one  year  from  the  date  of  its  first  convening  and  organizing. 
In  case  it  should  be  found  impracticable  to  complete  the  work  within  that 
period,  the  President  was  authorized  by  proclamation  to  extend  the  dura- 
tion of  the  court  for  not  more  than  six  months. 
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All  claims  were  required  to  be  verified  by  the  oath 
PretentationaiidDis.  ^f  ^^^  claimant,  and  to  be  filed  in  the  court  within  six 
pontion  of  OuuBUk 

months  after  its  organization;   and  it  was  provided 

that  all  claims  that  should  not  be  so  filed  slioiild  be  held  ''to  be  finally 
and  conclusively  waived  and  barred."  Immediately  after  its  first  meeting 
in  Washington,  the  court  was  directed  with  all  convenient  dispatch  to 
arrange  and  docket  the  several  claims  admissible  under  the  act ;  to  con- 
sider the  evidence  offered  in  support  of  and  in  opposition  to  such  claims; 
and  after  allowing  such  time  as  might  seem  reasonable  and  just  for  the 
production  of  further  evidence,  to  proceed  to  determine  and  render  an 
award  on  each  claim  in  accordance  with  the  provisions  of  the  act. 

The  powers  of  the  court  were  duly  defined.    It  was 

Powers  of  tho  Court  authorized  to  give  public  notice  of  its  sessions  and  to 
make  all  needful  rules  and  regulations  for  the  govern- 
ment of  its  forms  and  mode  of  procedure,  such  rules  to  conform  as  far  as 
practicable  with  the  mode  of  procedure  and  practice  of  the  circuit  coarts 
of  the  United  States.  It  was  invested  with  the  same  powers  as  the  cir- 
cuit and  district  courts  of  the  United  States  to  compel  the  attendance 
and  testimony  of  parties,  claimants  and  witnesses,  to  preserve  order,  to 
punish  for  contempts,  and  to  compel  the  production  of  any  books  or 
papers  deemed  material  to  the  consideration  of  any  pending  claim  or  mat- 
ter. It  was  authorized  to  make  orders  or  requisitions  for  the  delivery  to 
it  of  all  records,  documents,  or  other  papers  in  the  Department  of  State 
relating  to  the  claims  and  necessary  to  their  examination  and  adjudica- 
tion. Each  of  the  judges  was  authorized  to  administer  oaths  and  affirma- 
tions, and  to  take  the  depositions  of  claimants,  parties,  and  witnesses,  in 
all  matters  pertaining  to  the  presentation  or  examination  of  claims. 

False  swearing  as  to  matters  or  facts  material  in  the  examination  of 
claims  was  made  punishable  with  the  penalties  of  perjury. 

By  section  11  of  the  act  it  was  made  the  duty  of  the 

''*"**o^^"^ **^*  court  to  receive  and  examine  all  claims  "directly 
resulting  from  damage  caused  by  the  so-called  insur- 
gent cruisers  Alabama  and  Florida  and  their  tenders,  and  also  all  claims 
directly  resulting  from  damage  caused  by  the  so-called  insurgent  cruiser 
Shenandoah  after  her  dt^parture  from  Melbourne  on  the  18th  day  of  February 
1865,  and  to  decide  upon  the  amount  and  validity  of  such  claims,  in  con- 
formity with  the  provisions  hereinafter  contained,  and  according  to  the 
principles  of  law  and  the  merits  of  the  several  cases." 

By  section  12  this  grant  of  jurisdiction  was  materially  qualified  by  the 
following  provisions: 

1.  That  no  claim  should  be  allowed  ''for  any  loss  or  damage  for  or  in 
respect  to  which  the  party  injured,  his  assignees  or  legal  representatives, 
shall  have  received  compensation  or  indemnity  from  any  insurance  com- 
pany, insurer,  or  otherwise;"  but  that,  if  such  compensation  or  indemnity 
was  not  "  equal  to  the  loss  or  damage  so  actually  suffered,  allowance  may 
be  made  for  the  difference." 

2.  That  no  claim  should  be  allowed  "for  or  in  respect  to  unearned 
freights,  gross  freights,  prospective  profits,  freights,  gains,  or  advantages, 
or  for  wages  of  officers  or  seamen  for  a  longer  time  than  one  year  next 
after  the  breaking  up  of  a  voyage  by  the  acts  aforesaid." 

3.  That  no  claim  should  be  allowed  "by  or  in  behalf  of  any  insurance 
company  or  insurer,  either  in  its  or  his  own  right,  or  as  assignee  or  other- 
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wise,  in  the  right  of  a  person  or  party  insured  as  aforesaid,  unless  such 
claimant  shall  show  to  the  satisfaction  of  the  said  oonrt  that  dnring  the 
late  rebellion  the  suni  of  its  or  his  losses,  in  respect  to  its  or  his  war  risks, 
exceeded  the  snm  of  its  or  his  preminms  or  other  gains  upon  or  in  respect  to 
snoh  war  risks ;  and  in  case  of  any  snoh  allowance,  the  same  shall  not  be 
greater  than  such  excess  of  loss/' 

4.  That  no  claim  should  be  allowed  ''arising  in  favor  of  any  insurance 
company  not  lawfully  existing  at  the  time  of  the  loss  under  the  laws  of 
some  one  of  the  United  States/' 

5.  That  no  claim  should  be  allowed  ''  arising  in  favor  of  any  person  not 
entitled,  at  the  time  of  his  loss,  to  the  protection  of  the  United  States  in 
the  premises/' 

6.  That  no  claim  should  be  allowed  ''arising  in  favor  of  any  person  who 
did  not  at  all  times  during  the  late  rebellion  bear  true  allegiance  to  the 
United  States.'' 

By  section  13  of  the  act  it  was  provided  that,  in  esti- 
Allovanoo  of  Interest  mating  the  compensation  to  be  paid,  interest  at  the 

rate  of  4  per  cent  should  in  each  case  be  allowed  on 
''the  amount  of  actual  loss  or  damage"  f^om  such  date  as  the  court  should 
decide  that  such  loss  or  damage  was  sustained  by  the  claimant;  ^ut  it 
was  also  provided  that  the  amount  of  such  interest  should  not  be  included 
in  or  added  to  the  amount  for  which  Judgment  might  be  rendered  on  the 
claim,  but  that  a  report  of  the  amount  of  such  interest,  certified  under 
the  seal  of  the  couft,  should  in  each  case  accompany  the  report  of  Judg- 
ment on  the  claim  to  the  Secretary  of  State. 

As  it  was  known  by  the  dissenting  opinion  of  Sir  Alexander  Cookburn 
that  the  tribunal  of  arbitration  allowed  6  per  cent  in  gold  on  the  amount 
which  it  found  to  be  due,  the  provision  that  the  court  shonld  allow  interest 
only  at  the  rate  of  4  per  cent  indicates  on  the  part  of  Congress  an  expecta- 
tion that  the  payment  of  the  "direct  claims"  would  consume  the  whole 
fund.  In  its  general  provisions  the  art  kept  well  within  the  lines  of  the 
award.  Claims  were  restricted  to  the  cruisers  inculpated  by  the  award, 
and  the  exclusion  of  claims  for  unearned  freights,  gross  freights,  and  cer- 
tain other  matters  was  based  upon  its  provisions. 

In  rendering  its  judgment  it  was  provided  that  the 
OoQiiMl  Fees.        court  should,  on  motion  of  the  attorney  or  ocmnsel  for 

the  claimant,  allow,  out  of  the  amount  awarded,  such 
fees  as  it  should  determine  to  be  Just  and  reasonable  as  compensation  for 
the  services  rendered  in  prosecuting  the  claim,  which  allowance  should  be 
entered  as  part  of  the  judgment  in  the  case,  and  should  be  made  specifi- 
cally payable  as  part  of  the  Judgment;  and  for  the  sum  so  allowed  the 
Secretary  of  the  Treasury  was  directed  to  issue  a  warrant  in  favor  of  the 
person  to  whom  the  allowance  was  made.  All  other  liens  upon,  or  as- 
signments, sales,  or  transfers  in  respect  of  any  claim  for  services  rendered 
before  the  Judgment  was  awarded  and  the  warrant  issued,  were  declared 
to  be  nnll  and  void. 

The  court  was  required  to  report  a  list  of  its  several 
Certiiioation  mnd  Pay-  judgments  and  decisions  to  the  Secretary  of  State,  and 
moat  ef  Jndnieiits.     ^      ^  I  ^       <■  i 

it  was  provided  that  the  Secretary  of  State  shonld, 

upon  the  conclusion  of  the  business  of  the  court,  transmit  a  copy  of  snch 
list  to  the  Secretary  of  the  Treasury,  who  should  pay  the  Judgments,  to- 
gether with  interest  at  4  per  cent  from  the  date  certified,  to  the  persons  in 
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whose  favor  they  were  rendered,  or  to  their  legal  representatives.  Bnt 
in  case  the  sum  of  all  the  judgments,  together  with  interest,  should  exceed 
the  amount  received  into  the  Treasury  as  proceeds  of  the  sum  paid  by  Great 
Britain,  it  was  made  the  duty  of  the  Secretary  of  the  Treasury  to  distribute 
the  money  among  the  claimants  according  to  the  proportions  which  their 
respective  judgments  should  bear  to  the  whole  fund.  The  Secretary  of 
the  Treasury  was  directed  to  pay  the  judgment  "out  of  any  such  money 
in  the  Treasury  not  otherwise  appropriated,''  and  for  that  purpose  he  was 
authorized  to  sell  at  public  sale,  at  not  less  than  par  in  coin,  a  sufficient 
amount  of  5  per  cent  coupon  or  registered  bonds,  and  from  time  to  time, 
as  the  judgments  were  paid,  to  cancel  the  bonds  mentioned  in  the  act  of 
March  3,  1873,  to  the  amount  of  such  payments.  When  all  the  payments 
were  made,  he  was  directed  to  cancel  any  such  bonds  as  should  remain; 
and  if  after  the  payment  of  the  judgments  and  the  reimbursement  of  the 
expenses  of  the  court,  any  part  of  the  money  remained,  it  was  provided 
that  it  should  constitute  a  fund  from  which  Congress  might  anthorize  the 
payment  of  other  claims  upon  it. 

The  salary  of  each  of  the  judges  was  fixed  at  the  rate 

8«lariM  of  OiBeUls.  of  $6,000  per  annum;  that  of  the  clerk  at  the  rate  of 
$3,000,  and  that  of  the  shorthand  reporter  at  the  rate 
of  $2,500;  and  it  was  provided  that  the  court  should  ''be  further  allowed 
the  necessary  actual  expenses  of  office  rent,  furniture,  fuel,  stationery,  and 
printing,  and  other  necessary  incidental  expenses,  to  be  certified  by  the 
presiding  judge  of  said  court,  and  to  be  audited  and  paid  on  vouchers 
under  the  direction  of  the  Secretary  of  State.''  The  counsel  on  behalf  of 
the  United  States  was  allowed  "for  his  services  and  expenses  such  reason- 
able allowance  in  each  claim  as  may  be  approved  by  the  court,  to  be 
apportioned  in  each  claim  adjudicated,  and  paid  from  said  award  upon 
the  certificate  of  one  of  the  judges." 

June  24,  1874,  the  President  nominated  Hezekiah  G. 
Pertonnel  of  the  Court.  Wells,  of  Michigan,  as  presiding  judge,  and  Martin 
H.  Ryerson,  of  New  Jersey ;  Kenneth  Rayner,  of  Missis- 
sippi ;  William  A.  Porter,  of  Peunsylvania,  and  Caleb  Baldwin,  of  Iowa,  as 
judges.  These  nominations  were  duly  confirmed  by  the  Senate.  In  the 
winter  of  1874-75  Judge  Ryerson  resigned  and  soon  afterward  died.  He 
was  succeeded  by  Harvey  Jewell,  of  Massachusetts,  who  was  appointed 
February  26, 1875.  Judge  Baldwin  died  on  the  15th  of  December  1876,  but 
the  vacancy  created  by  his  death  was  not  filled. 

June  24,  1874,  the  President  appointed  John  Davis,  of  Massachusetts,  as 
clerk  of  the  court,  and  the  nomination  was  confirmed  by  the  Senate. 

As  counsel  for  the  United  States,  the  President,  on  the  22d  of  July  1874 
designated  John  A.  J.  Creswell,  of  Maryland,  formerly  Postmaster-General 
of  the  United  States. 

Alexander  Sharp,  marshal  of  the  United  States  for  the  District  of  Co- 
lumbia, discharged  the  duties  of  marshal  of  the  court. 

R.  W.  C.  Mitchell  acted  as  shorthand  reporter  of  the  court  from  the  time 
of  its  organization  till  its  termination. 

In  accordance  with  the  provisions  of  the  act  of  Con- 
OrraniMtion  and  Bnloa.  gress,  the  judges  met  and  organized  the  court  at  Wash- 
ington on  the  22d  day  of  Jnl}'  1874,  and  as  there  was 
no  suitable  place  in  the  government  buildings  they  held  their  sessions  at 
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1514  H  street  NW.  Ou  the  24th  of  Jaly  they  adopted  rules  vid  regula- 
tions, which;  together  with  the  notice  of  their  next  session,  were  duly 
puhlished.  The  court  then  adjourned  to  Thursday  the  Ist  of  October,  in 
order  that  claimants  might  file  their  memorials  and  prepare  for  trial.  The 
mles  adopted  by  the  court  were  as  follows : 

<' RULES  OF  THE  COURT  OF  COMMISSIONERS  OF   'ALABAMA'  CLAIMS. 

"  I.  The  clerk  of  the  court  is  directed  to  file  of  record  all  claims  which 
may  be  transmitted  to  him,  and  to  enter  the  same  on  the  docket  in  the 
order  of  time  in  which  they  may  be  received. 

''Claims  transmitted  by  mail  may  be  addressed  to  'John  Davis,  esq., 
clerk  of  the  Court  of  Commissioners  of  Alabama  Claims,  Washington, 
D.C 

"  II.  All  claims  must  be  verified  bv  the  affidavit  of  the  claimant,  and 
filed  in  this  court  within  six  mouths  n*om  the  22d  day  of  July  1874. 

"  III.  Every  claim  shall  be  stated  in  a  petition  addressed  to  the  court, 
and  signed  by  the  claimant  or  his  attorney. 

"  The  petition  shall  set  forth — 

"  Ist.  The  title  of  the  case,  with  the  full  Christian  names  and  surnames 
of  all  the  claimants,  the  places  and  times  of  their  birth,  and  the  places 
of  their  residence  between  the  13th  day  of  April  1861  and  the  9th  day  of 
April  1865,  both  inclusive. 

'-  If  any  of  the  claimants  be  naturalized  citizens,  an  authenticated  cer- 
tificate of  their  naturalization  shall  be  appended  to  the  petition,  and  the 
petition  shall  also  state  whether  the  claimants,  or  any  of  them,  have  been 
naturalized  in  anv  other  country  than  the  United  States;  and  if  not  so 
naturalized,  whether  any  and  what  steps  have  been  taken  toward  being 
so  naturalized. 

"  2d.  A  plain  and  concise  statement  of  the  facts  and  circumstances,  giv- 
ing place  and  date,  free  from  argument,  and  stating  all  assignments  and 
transfers,  whether  in  whole  or  in  part. 

"  3d.  The  prayer,  in  which  the  claiiuant  shall  state  distinctly  the  amount 
of  the  actual  loss  or  damage  for  which  he  asks  judgment,  and  the  date 
from  which  he  claims  interest  thereon. 

*'The  claimant  shall  also  give  the  post-office  address  of  himself  and  of 
his  attorney ;  and  may  append  to  his  petition,  as  exhibits,  the  instruments 
or  documents  to  which  it  refers,  but  shall  not  iuRert  the  same  in  the  body 
of  the  petition.  Immediately  upon  the  filing  of  any  petition,  fifty  copies . 
of  the  same  and  the  accompanying  documents  shall  be  printed  in  octavo 
form,  under  the  direction  of  the  clerk,  for  the  nse  of  the  court  and  counsel. 

"  IV.  Parties  having  a  common  interest,  growing  out  of  the  destruction 
of  the  same  vessel  or  its  cargo,  may  unite  in  one  petition  for  the  recovery 
of  their  respective  claims,  which  may  be  heard  together,  but  separate 
judgments  shall  be  rendered  in  the  case  of  each  claimant. 

"  V.  Any  person  of  good  moral  character  admitted  to  practice  as  attor- 
ney or  counsel  in  the  supreme  court  of  any  State  or  Territory  or  the  Dis- 
trict of  Columbia,  or  in  any  of  the  Federal  courts,  on  filing  with  the  clerk 
a  written  statement  of  the  date  and  place  of  such  admission,  with  his 
name  and  post-office  address  in  full,  may,  on  motion,  be  admitted  to  prac- 
tice in  this  court. 

*'  VI.  It  shall  not  be  necessary  for  the  United  States  to  deny,  specially, 
in  writing,  the  validity  of  any  claim;  but  a  geueral  denial  of  every  claim 
shall  be  entered  of  record  by  the  clerk  as  of  course,  and  thereby  every 
material  allegation  shall  be  considered  as  put  in  issue  by  the  United 
States. 

"  Objections  as  to  the  law  of  the  case  may  be  raised  by  the  United  States 
at  any  stage  of  the  proeeedinjL^s  by  demurrer,  stating  the  grounds  of  such 
objections  with  reasonable  certainty. 

"VII.  Testimony  to  be  used  in  this  court  may  be  taken  before  a  com- 
missioner empowered  by  any  circuit  or  district  court  of  the  United  States 
to  take  testimony,  on  a  rule  entered  of  record  in  this  court  for  that  pur- 
pose by  either  party  in  any  pending  case,  provided  twenty  days'  notice  be 
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given  to  the  adverse  party;  bat  nothing  herein  contained  shall  prevent 
[le  taking  of  testimony  before  any  other  person,  with  the  leave  of  this 
court,  nor  prevent  counsel  from  accepting,  by  agreement  in  writing,  a 
shorter  notice  than  twenty  days. 

'^VIII.  It  shall  be  the  duty  of  the  counsel  of  the  claimant,  at  least  ten 
days  before  the  day  of  hearing,  to  file  with  the  clerk  of  the  court  fifty 
copies  of  a  brief  (printed  in  octavo  form)  of  the  argument  in  behalf  of 
the  claimant. 

"IX.  Claims  supported  by  printed  or  written  testimony  shall  be  first 
heard  in  tibe  order  in  which  they  stand  on  the  docket,  unless  otherwise 
specifically  ordered  by  the  court;  and  afterward  those  claims  shall  be 
heard  in  support  of  which  the  claimant  may  desire  to  introduce  oral  testi- 
mony. 

'*X.  In  cases  where  the  amount  claimed  exceeds  the  sum  of  one  thon- 
sand  dollars,  the  claimant  shall  be  at  the  expense  of  printing  his  own  brief 
and  testimony.  In  cases  not  exceeding  that  amount  the  printing  shall  be 
done,  ander  the  direction  of  the  clerk  of  the  court,  at  the  expense  of  the 
United  States. 

<'XI.  The  time  to  be  occupied  in  the  oral  arguments  of  counsel  shall  be 
regulated  by  the  rule  in  force  in  the  Supreme  Court  of  the  United  States. 

^'XII.  Whenever  any  deposition  or  document  shall  have  been  filed  in 
any  case  before  this  court,  either  party  to  any  other  case  may  use  such 
testimony  on  the  hearing  tnereof :  Proridedf  That  the  party  so  desiring  to 
use  such  testimony  in  a  case  in  which  the  same  was  not  originally  taKcn 
shall  file  a  notice  in  the  case  in  which  such  testimony  is  sought  to  be  used 
five  days  before  the  hearing  thereof  of  his  intention  so  to  do,  specifying 
therein  particularly  the  depositions  or  documents  sought  to  be  used  and 
the  case  or  cases  in  which  tne  same  were  originally  taken." 

When  the  judges  reconvened  they  found  that,  con- 
Delay  in  PreMtttation  ^^g^^y  ^^  their  expectations,  very  few  cases  were  ready 
for  trial,  or  had  even  been  filed.  Indeed,  only  3  peti- 
tions were  filed  in  July,  5  in  August,  and  64  in  September,  making  in  all 
only  72  when  the  court  reassembled.  It  was  not  until  October  that  the 
number  largely  increased,  and  312  more  petitions  were  filed  in  January  1875 
alone  than  in  the  previous  five  months  together.  By  the  22d  of  January, 
on  which  day  the  period  for  the  presentation  of  petitions  terminated,  1,382 
claims  had  been  filed,  and  of  these  767  were  filed  during  that  month. 
The  court  remained  very  constantly  in  session  duriug  the  winter  of  1874-75, 
considering  amendments  to  the  rules,  hearing  extended  arguments  on 
points  of  law  arising  on  demurrers,  and  deciding  all  claims  presented  for 
final  hearing.  In  the  preparation  of  cases  however  there  was  great  delay, 
and  in  order  to  hasten  the  dispatch  of  business  the  court  on  the  26th  of 
January  1875  passed  an  order  by  which  it  was  directed  that  the  clerk 
should  enter  on  the  trial  docket,  in  thoir  numerical  order,  all  claims  in 
which  no  decision  had  been  rendered;  that  this  docket  should  be  called 
three  times,  but  that  a  greater  number  than  50  cases  should  not  be  called 
in  one  day;  that  at  each  calling  of  the  docket  parties  who  had  not  previ- 
ously been  heard  would  have  an  opportunity  to  submit  their  proofs  and 
arguments ;  and  that  on  the  third  calling  of  the  docket  every  claim  should 
be  disposed  of  by  final  judgment.  On  the  first  calling  of  the  docket  it 
was  found  that  comparatively  few  claims  were  ready  for  final  hearing, 
and  the  court,  after  deciding  every  case  that  was  ready,  adjourned  until 
the  28th  of  April  1875,  at  the  same  time  publishing  an  order  to  the  effect 
that  the  second  calling  of  the  trial  docket  would  be  commenced  on  its 
reassembling,  and  that  no  case  would  then  be  passed  without  the  assign- 
ment of  a  sufficient  reason  for  so  doing. 
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During  the  preceding  session  the  court  adopted  rules 
*°lf*  '"'  ^*^*^      to  govern  the  taking  of  testimony.    These  rales,  with 
^'  certain  explanations  which  it  was  afterward  found  nec- 

essary to  make,  were  as  follows : 

'<  Court  of  Commissioners  of  'Alabama'  Claims, 

WoBhington,  /).  C, ,1875, 

''Sir:  I  inclose  herewith  interrogatories  and  cross-interrogatories  to  be 
used  in  the  examination  of ,  of ,  in  the  claim  of 

rinst  the  United  States,  No. . 
examination  of  this  witness,  you  will  he  pleased  to  conform  to 
the  following  rules. 

I  am,  sir,  your  obedient  servant, 

"  To ,  esq., 

"  Commiasionerf  <S'c. 


"1.  Yon  will  require  the  witness  to  hold  up  his  right  hand,  and  make 
solenm  oath  [or  if  he  have  conscientious  scruples  against  taking  an  oath, 
to  affirm]  to  '  tell  the  truth,  the  whule  truth,  and  nothing  but  the  truth 
relative  to  the  matters  now  to  be  inquired  oV 

"2.  Yon  will  allow  no  person  to  be  present  except  the  witness,  unless  it 
be  needful  for  you  to  employ  a  third  person  to  write  down  for  you  the 
witness's  answers. 

"3.  You  will  put  each  interrogatory,  and  write  down  in  full  the  answer 
thereto,  before  proceeding  to  the  next  succeeding  interrogatory.  En- 
deavor to  reduce  to  writing,  so  far  as  possible,  the  exact  words  of  the 
witness.  Should  any  alteration  be  necessary,  note  it  over  your  initials, 
without  making  erasure  or  interlineation. 

"4.  After  the  witness  has  fully  answered  all  the  interrogatories,  and 
you  have  reduced  his  answers  to  writing,  you  will  read  over  t-o  him  each 

Suestion  and  his  answer  thereto,  and  permit  him  to  make  at  the  end  of  his 
eposition  such  correction  as  he  may  desire,  and  give  reason  for.     He  will 
then  sign  his  deposition,  as  will  you,  with  your  full  name  and  title. 
"5.  You  will  begin  the  deposition  as  directed  in  the  accompanying  form 

"  6.  You  will  add  to  the  deposition  a  certificate,  as  per  accompanying 
form  B. 

"7.  Should  it  be  necessary  to  adjourn  the  hearing,  you  will  make  a  note 
of  it  in  the  deposition. 

"8.  The  sheets  should  be  carefully  connected,  and  the  interrogatories 
which  you  receive  with  the  deposition  should  be  mailed  to  my  address. 

"9.  ion  will  also  sign  your  name  at  the  bottom  of  each  page  of  the 
deposition. 

"Form  A. 

"The  deposition  of ,  taken  in  the  case  of , 

claimant,  vs.  The  United  States,  No. ,  upon  written  interrogatories  filed 

by  the  claimant,  and  cross-interrogatories  filed  by  the  United  States,  at 

,  before  me, ,  a  duly  appointed  commissioner,  on  the 

day  of  J  1875,  to  be  used  in  the  Court  of  Commissioners  of 

Alabama  Claims. 


"  Form  B. 

, ,  187-. 

"I, ,  a  commissioner  duly  appointed  by  the  Court  of  Com- 
missioners of  Alabama  Claims*  to  take  the  testimony  of ,  to 

be  used  in  the  case  of r«.  The  United  States,  before  the  said 

court,  do  hereby  certify  that  on  the day  of ,  187-,  I  caused  the 

said  to  appear  before  me  at  the  said ,  and  permitted 
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no  other  person  than  himself  to  be  x>Te8ent  except  ^-^— before 

me;  that  I  administered  an  oath  to  said ,  that  he  would  tell 

the  truth,  the  whole  truth,  and  nothing  but  the  truth  relative  to  the  mat- 
ters to  be  inquired  of;  that  his  deposition  was  then  reduced  to  writing  by 
me,  [by  a  clerk  appointed  by  me  for  that  purpose,]  and  no  interrogatory 
was  put  to  the  witness  until  the  previous  interrogatory  had  been  an- 
swered by  him ;  that  the  whole  deposition  was  carefully  read  by  him,  and 
that  he  subscribed  the  same. 

''  And  I  do  further  certify  that  I  have  no  interest  whatever  in  any  of  the 
claims  referred  to  in  this  deposition. 

''In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  this 

day  of ,  187-. 

[SEAL.]  . 


''Court  of  Commissioners  of  'Alabama'  Claims, 
''1614  H  street  N,  W.,  Washingtany  D.  C, ,  187- 


"Sir:  Owing  to  a  very  general  misunderstanding  as  to  the  manner  of 
taking  testimony  to  be  used  before  this  court,  I  woiUd  call  your  attention 
to  the  annexed  rules,  which  must  be  observed  in  every  case  except  where 
a  special  order  of  the  court  is  obtained  to  the  contrary.  No  testimony  will 
be  placed  on  file  until  all  the  requirements  of  these  rules  shall  have  been 
complied  with. 

"  I  am,  sir,  your  obedient  servant, 

"John  Davis,  Clerk, 
"rules. 

"1.  No  commissioner  shall  take  testimony  except  after  receipt  of  a  cer- 
tificate of  record  of  a  rule  for  that  purpose,  as  per  inclosed  blank. 

"2.  The  certificate  must  be  filled  out  on  the  face,  and  signed  by  the  clerk 
of  the  Court  of  Commissioners  of  Alabama  Claims,  sind  mnst  have  the 
seal  of  said  court  attached. 

"3.  The  certificate  must  show  on  the  back  a  notice  to  the  counsel  on 
behalf  of  the  United  States  for  the  full  twenty  days  required  by  Rule  VII. 
of  the  Court  of  Commissioners  of  Alabama  Claims. 

"4.  The  certificate  must  show  on  the  back  also  the  acceptance  of  said 
notice  by  said  counsel  on  behalf  of  the  United  States. 

"5.  When  testimony  is  taken  in  the  same  case  before  different  commis- 
sioners, a  certificate  must  be  filed  with  each  commissioner. 

"6.  When  the  testimony  in  any  case  has  been  filed  with  the  clerk  of  this 
court,  further  testimony  may  be  taken  in  the  same  case  before  the  same 
commissioner  without  another  certificate;  provided  a  written  agreement 
to  that  effect  is  filed  with  the  said  cominissiouer,  signed  by  the  assistant 
counsel  of  the  United  States  present  when  the  testimony  was  first  taken, 
and  the  counsel  for  the  claimant. 

"7.  After  the  certificate  shall  have  been  obtained,  and  the  counsel  on 
behalf  of  the  United  States  shall  have  received  and  accepted  notice  for 
the  full  twenty  days,  special  agreements  in  writing  may  be  made  by  the  as- 
sistant counsel  of  the  United  States  in  charge  of  any  case,  and  the  counsel 
of  the  claimant,  changing  the  date  of  taking  testimony. 

"8.  The  certificate  of  record  and  all  written  agreements  of  counsel  must 
be  forwarded  to  the  clerk  of  the  Court  of  Commissioners  of  Alabama  Claims 
with  the  testimony.'' 

When  the  conrt  reassembled  on  the  28th  of  April,  it 

ExtenuonofTime.     was  found  that  a  considerable  number  of  cases  were 

ready  for  trial.    Less  than  three  months  now  remained 

of  the  year  within  which  the  business  was  to  be  completed.    To  dispose  of 

all  the  cases  within  that  time  was  obviously  impossible.    The  President 

therefore  on  the  2d  of  June  1875  issued,  in  accordance  with  act  of  CongreaSy 
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a  proolamation  extending  the  duration  of  the  conrt  for  a  period  of  six 
months  after  the  22d  of  July,  the  day  on  which  the  first  year  after  its  organ- 
iieation  expired.  Between  the  28th  of  April  and  the  end  of  October  1875, 643 
cases  were  argued  and  submitted.  Of  these,  140  were  dismissed  for  want 
of  Jurisdiction,  while  a  large  proportion  of  those  allowed  were  small  in 
amount  and  presented  few  points  for  discussion ;  but  of  the  cases  that 
remained  to  be  submitted,  some  involved  large  sums  and  required  a  more 
extended  examination  and  a  more  thorough  argument  than  could  be  made 
within  the  less  than  two  months  remaining  of  the  court's  existence. 

The  causes  of  the  delay  in  the  business  of  the  court 

^"^^^^^Timr*""**'  were  various.  Apart  from  the  fact  that  the  court  or- 
ganized in  the  summer,  when  the  transaction  of  legal 
business  is  likely  to  be  somewhat  intermittent,  many  of  the  claims  were 
for  losses  sustained  by  mariners  who,  when  the  time  came  to  prepare  their 
cases,  were  at  sea,  while  other  claims  were  dependent  upon  the  testimony 
of  seafaring  men  whom  it  was  difficult  to  reach.  Commissions  for  the 
taking  of  testimony  were  sent  out  to  all  parts  of  the  world,  and  it  is  stated 
that  in  some  cases  the  commission  followed  the  witness  from  port  to  port, 
dnring  a  long  voyage,  reaching  him  at  last  thousands  of  miles  from  the 
place  to  which  it  was  first  forwarded.  Many  claimants  had  died,  and  their 
papers  were  lost  or  left  in  disorder.  In  some  cases  the  claimants,  or  im- 
portant witnesses,  were  absent  on  whaling  or  other  long  voyages.  More- 
over, the  claims  were  for  the  most  part  in  the  hands  of  compartively  few 
attorneys,  who,  during  the  period  prescribed  for  the  presentation  of 
claims,  were  constantly  occupied  in  drawing  and  filing  petitions,  and  had 
hful  no  opportunity  to  prepare  their  cases  for  trial. 

On  the  ist  of  November  1875  Mr.  Davis,  by  direction  of  the  court, 
informed  the  Secretary  of  State  of  the  condition  of  its  business.  Of  the 
1,382  cases  filed,  688  had  been  argued  and  submitted.  Of  the  latter,  147 
had  been  dismissed,  Judgment  being  entered  for  the  United  States;  and 
535  Judgments  had  been  rendered  for  the  claimants.  In  all,  682  judgments 
had  been  entered.  There  thus  remained  700  cases  yet  to  be  disposed  of, 
and  of  these  only  12  were  ready  for  trial. ^  In  view  of  these  facts  Presi- 
dent Grant,  in  his  annual  message  to  Congress  of  December  7, 1875,  recom- 
mended that  legislation  be  adopted  to  enable  the  court  to  Qoniplete  the 
work  before  it.  In  accordance  with  this  recommendation  Congress,  by 
an  act  approved  December  24,  1875,^^  extended  the  existence  of  the  court 
to  the  22d  of  the  following  July ;  and  the  powers  of  the  clerk  were  ex- 
tended for  an  additional  period,  not  to  exceed  two  months  from  the 
termination  of  the  existence  of  the  court,  for  the  purpose  of  enabling  him 
to  close  his  accounts  and  deposit  the  records  of  the  tribunal  in  the  office 
of  the  Secretary  of  State.'  By  another  act,  approved  March  6,  1876,^  it 
was  made  the  duty  of  the  court  to  receive  and  decide  all  claims  which 
might  be  filed  within  three  months  after  the  act  took  effect,  provided  it 
should  satisfactorily  appear  that  the  claim  had  not  been  filed  within  the 

time  previously  limited  by  reason  of  the  claimant's  absence  from  the  United 


1  For.  Rel.  1875,  L  XXXI. 

2 19  Stats,  at  L.  1. 

3  Davis's  Report,  S.  Ex.  Doo.  21, 44  Cong.  2  sess.  138. 

'  19  Stats.  atL.  6. 
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States,  or  his  ignorance  of  the  time  prescribed  for  the  filing  of  petitions, 
or  by  reason  of  fraud,  accident,  or  mistake.^  It  was  chiefly  for  the  pur- 
pose of  examining  and  deciding  the  claims  filed  under  this  provision  that 
Congress,  by  an  act  approved  July  22, 1876,2  extended  the  existence  of  the 
court  again  till  the  Ist  of  the  following  January,  the  powers  of  the  clerk 
being  also  extended  for  an  additional  period,  not  to  exceed  two  months 
after  that  date. 

The  court  adjourned  on  the  29th  of  December  1876 
Summaryof^the  Court',  having  disposed  of  all  the  business  before  it.  The 
gross  amount  of  the  1,383  claims  filed  in  the  six  months 
ending  on  the  22d  of  January  1875  was  $12,673,451.44,  exclusive  of  interest. 
This  sum  however  did  not  Include  several  claims  in  which  it  was  simply 
stated  that  certain  property  was  destroyed,  no  estimate  of  its  value  being 
offered.  In  the  three  months  allowed  by  the  act  of  March  6, 1876,  for  the 
filing  of  additional  petitions,  685  claims  were  received,  amounting  to 
$1,825,865.55.  Altogether  the  court  disposed  of  2,068  claims,  aggregating 
$14,499,316.99,  exclusive  of  interest.  The  total  amount  of  the  judgments 
was  $9,316,120.25,  including  interest.  Nearly  all  the  claims  were  for  the 
loss  of  property  destroyed  by  one  of  the  cruisers  named  in  the  act,  or  for 
the  loss  of  mariners'  wages  and  personal  effects  occasioned  by  the  destruc- 
tion of  the  vessel  on  which  such  mariners  were  serving,  or,  in  the  case  of 
whalers,  for  the  loss  of  catch  and  of  shares  of  the  "lay.^'^ 

The  necessity  of  disposing  of  a  large  number  of  claims 
SerrioM  of  Gouniel.  in  a  short  time  threw  upon  the  counsel  for  the  United 
States,  who  was  required  to  represent  the  government 
in  each  case,  an  onerous  duty.  For  a  time  he  was  by  direction  of  the 
court  assisted  in  the  trial  of  causes  by  a  member  of  the  bar  whom  he 
selected  with  the  court's  approval.-*  Assistant  counsel  were  also  employed 
in  many  cities  of  the  country  for  the  purpose  of  examining  and  cross- 
examining  witnesses  whose  testimony  had  to  be  taken  there. 

In  some  cases  oral  testimony  was  given  before  the 
Testimony.  court.    Apart  from  these  cases  testimony  was  goner- 

ally  taken  before  commissioners  appointed  by  the 
court,  preference  being  given  in  the  making  of  such  appointments  to  com- 
missioners of  the  circuit  courts  of  the  United  States,  and  in  foreign  conn- 
tries  to  secretaries  of  legation  and  consular  officers  of  the  United  States. 


>  On  March  7,  1876,  the  day  after  this  act  was  approved,  the  court 
adopted  the  following  special  rule:  ''In  case  of  any  claimant  who  may 
desire  to  present  a  claim  under  the  provisions  of  an  act  *  *  *  approve<l 
March  6,  1876,  and  w  may  be  absent  from  the  United  States  at  the  time 
of  the  making  or  of  presenting  his  petition,  such  petition  may  be  presented 
and  verified  by  the  attorney  in  fact  of  such  claimant,  or  by  any  agent 
specially  authorized  thereto,  or  by  any  person  acting  as  agent  or  next 
friend;  but  in  every  case  of  a  petition  filed  without  precedent  authority 
specifically  given,  the  court  will  require  subsequent  ratification  of  such 
petition  or  claim  by  the  claimant.  Such  agency  or  ratification  shall,  in 
every  case,  be  duly  established  by  proof  to  the  satisfaction  of  the  court." 

'  19  Stats,  at  L.  96. 

^  Hackett's  Geneva  Award  Acts,  11. 

^Id.,15. 
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Testimony  was  taken  on  notice,  and  either  on  written  interrogatories  or 
on  oral  examination  by  attending  counsel,  in  almost  every  State  or  Terri- 
tory in  the  Union,  and  in  Great  Britain,  France,  Germany,  Japan,  China, 
India,  Peru,  the  West  Indies,  the  Hawaiian  Islands,  and  other  foreign 
countries.' 

The  usual  mode  of  trial  was  necessarily  simple.    The 
Mod*  of  Trial.        claimant  filed  a  petition  setting  forth  his  demand,  and 
the  United  States  Joined  issue  by  the  clerk's  entering 
on  the  record  a  general  denial.    Printed  briefs  were  submitted,  wherever 
necessary.    The  judges  on  important  questions  delivered  written  opinions. 
For  the  purpose  of  estimating  the  value  of  ships  and 
The  "  Trinity  Masten."  materials  used  in  navigation,   the  services  of  three 
experienced  officers  of  the  revenue  marine,  Captains 
McGowan,  Ottinger,  and  Henriques,  were  secured.    These  officers  came 
familiarly  to  be  known  as  the  "  Trinity  Masters ; "  and  their  expert  testi- 
mony, given  orally  at  the  trial,  on  behalf  of  the  government,  proved  to 
be  of  great  assistance.^ 

The  clerk  of  the  court,  Mr.  Davis,  who  performed 
Serrioos  of  the  Clark,  the  duties  of  his  office  in  such  a  manner  as  to  secure 
the  commendation  of  the  Judges  and  of  the  Secretary 
of  State,  prepared  for  the  convenience  of  the  court  and  bar  a  printed 
docket  and  issued  the  opinions  of  the  judges  in  printed  form  immediately 
on  their  delivery.^  At  the  conclusion  of  his  labors,  besides  settling  the 
accounts  of  the  court  and  placing  its  records  in  the  Department  of  State, 
he  presented  to  the  Secretary  of  State  a  report  which  contains,  in  addition 
to  a  general  statement  of  the  business  and  powers  of  the  court,  remarks 
on  the  principal  points  decided  and  the  text  of  the  more  important  opin- 
ions delivered  by  the  court.** 

The  opinions  of  the  court,  together  with  the  dissent- 
Opinions  of  the  Court,  iug  opinions,  were  collected  and  bound  in  two  small 
volumes,  which  form  part  of  the  printed  records.    In 
these  volumes  the  paging  is  not  continuous. 

By  the  act  of  June  23,  1874,  the  judges  constituted 
Powen  of  the  Judges.  A  ''court;''  but  it  does  not  follow  that  they  possessed, 
in  general,  judicial  powers  not  expressly  conferred  by 
the  statute.  In  one  case  Porter,  J.,  delivering  the  opinion  of  the  court, 
said:  ''The  act  of  Congress  has  conferred  on  this  court  almost  unprece- 
dented powers,  by  making  us  judges  both  of  the  law  and  the  facts  of 
every  case,  and  giving  no  appeal  from  our  judgments  to  any  other 
tribunal;  but  the  court  is  nevertheless  one,  not  of  general,  but  of  special 
and  limited  jurisdiction,  and  clearly  no  claimant  can  bring  himself  within 

*  Davis's  Report,  11. 

3  Haokett's  Geneva  Award  Acts,  11. 

^Hackett's  Geneva  Award  Acts,  20;  S.  Ex.  Doc.  21, 44  Cong.2ses8. 154-155. 

*  S.  Ex.  Doc.  21;  44  Cong.  2  sess.  In  this  report  Mr.  Davis  adverted  to  the 
services  of  Mr.  Creswell,  and  called  attention  to  the  assistance  rendered, 
in  the  transaction  of  the  business  of  the  court,  by  Messrs.  J.  Scott  Laugh- 
ton,  J.  C.  Poor,  Thornton  Carusi,  Arthur  O'Conor  and  R.  W.  C.  Mitchell, 
the  shorthand  reporter. 
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this  jarisdiction  withoat  an  exact  and  faithful  compliance  with  the  terms 
of  the  act."  I 

In  another  case  the  court,  holding  that  it  had  power  to  permit  the 
amendment  of  claims,  expressed  the  opinion  that  it  possessed  the  same 
power  in  respect  to  the  amendment  of  pleadings  as  ''belonged  generally 
to  other  courts; ''  but  it  based  its  decision  principally  on  the  provision  of 
the  act  of  1874,  which  expressly  conferred  on  it  the  power  to  make  rules 
for  the  government  of  its  procedure.* 

In  yet  another  case  the  court  held  that  it  had  no  power  to  decide  con- 
flicting questions  of  title  between  claimants,  or  to  compel  claimants  to 
interplead.  Its  powers  were,  said  the  court,  ''identical  with  those  given 
to  the  commissioners  under  the  Spanish  treaty,''  as  determined  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Comegy  v.  Vasse,  1 
Peters,  193,  in  which  it  was  held  that  those  commissioners  had  power  to 
decide  upon  the  amount  and  validity  of  claims  against  the  United  States, 
but  not  upon  the  conflicting  rights  of  parties  to  the  sums  awarded  by 
tbem."^ 

In  one  case  in  which  certain  claims  of  counsel  were  not  allowed,  counsel 
requested  the  court,  which  had  delivered  no  opinion,  to  state  its  rulings 
on  the  points  of  law  involved,  contending  that  it  was  a  court  of  the 
United  States  and  that  an  appeal  from  its  rulings  would  lie  to  the  Supreme 
Court  of  the  United  States.    The  motion  was  not  allowed.^ 

Where  a  claimant  failed  to  aver  in  his  petition  that 
Claimants— Who  Werel  he  ''did  at  all  times  during  the  late  rebellion  bear  true 
allegiance  to  the  United  States,"  so  as  to  bring  himself 
within  the  terms  of  the  twelfth  section  of  the  act  of  1874,  Porter,  J., 
delivering  the  opinion  of  the  court,  after  observing  that  how  the  amount 
of  the  award  at  Geneva  was  made  up  was  not  known,  and  that  the  act  of 
Congress  must  be  the  chief  guide  in  the  actual  work  of  distribution,  said : 
"  It  is  clear  to  us  that  the  government  had  the  right  to  prescribe  the  terms 
on  which  claimants  should  present  their  claims.  They  were  not  strong 
enough  to  compel  payment  of  the  money  by  (vreat  Britain,  and  when  this 
government  obtained  it  the  claimants  had  no  power  to  demand  it,  and  no 
legal  right  to  it  except  that  which  the  government  by  its  own  acts  chose 
to  accord.  They  must,  therefore,  take  their  respective  shares  of  it  subject 
to  all  the  conditions  which  the  government  has  thought  it  fit  to  appoint, 
or  not  take  them  at  all."^  The  court,  however,  looked  to  the  correspond- 
ence in  relation  to  the  Alabama  claims,  and  to  the  proceedings  before  the 
Geneva  tribunal,  in  order  to  determine  what  was  meant  in  the  act  of  Con- 
gress by  "all  claims  admissible  under  this  act  *  *  *  directly  result- 
ing from  damage  caused  by  the  so-called  insurgent  cruisers,''  etc.  And  on 
the  ground,  among  others,  that  claims  for  personal  injuries  were  not  put 
forward  by  the  United  States  either  in  the  diplomatic  corresi>ondence  or 


'  Williams  v.  UniUd  States,  No.  45,  Davis's  Report,  30,  32. 

*  Davis's  Report,  125. 

•''Davis's  Report,  112.  This  ruling  was  followed  by  the  second  Court  of 
Commissioners  of  Alabama  Claims,  in  the  case  of  Small  v.  United  States, 
No.  1942,  class  1.     See  also  Butler  v.  Goreley,  146  U.  S.  303. 

^  Davis's  Report,  23. 

''Williams  v.  United  States,  No.  45,  Davis's  Report,  31. 
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before  the  Oeneva  tribunal,  the  coart  held  that  it  was  not  the  intention 
of  Congress  that  such  claims  should  be  allowed,  snch  an  intention  not 
having  been  clearly  ezpresHed.'  In  another  case  the  court,  in  considering 
whether  a  British  subject  could  assert  a  claim  upon  the  fund,  said: 
''Whilst,  as  before  said,  tliese  preliminary  discussions  and  negotiations 
are  of  no  binding  authority  upon  this  court,  yet  does  not  national  courtesy 
and  good  faith  require  of  us  to  suppose  that  Congress  in  creating  this 
court  never  intended  we  should  distribute  this  fund  other  than  for  the 
purposes  for  which  Great  Britain  supposed  she  was  paying  it  f  *  '  * 
If  Great  Britain  supposed,  as  seems  to  have  been  the  ease,  that  in  paying 
this  money  it  was  to  indemnify  those  who  had  been  injured  by  her  failure 
to  execute  her  own  municipal  laws,  would  she  not  regard  any  action  on 
our  part  in  indemnifying  her  own  subjects  for  her  neglect  as  inconsistent 
with  the  objects  and  purposes  for  which  she  agreed  to  the  arbitration  in 
the  first  place,  and  to  the  payment  of  the  money  in  the  second  place  V*^ 
All  claims,  of  which  there  were  several,  for  loss  of  property  destroyed  by 
cruisers  other  than  the  Alabama  and  the  Florida  and  their  tenders,  and  the 
Shenandoah  after  she  left  Melbourne,  were  dismissed  for  want  of  jurisdic- 
tion.^ 

Only  one  claim  was  filed  for  national  losses.  This 
Hatioma  Lmms.  was  a  claim  presented  by  the  Secretary  of  the  Navy  ** 
for  the  loss  of  the  Hatteras,  a  vessel  of  war,  sunk 
by  the  Alabama,  and  for  the  loss  of  the  Greenland,  a  vessel  chartered  by 
the  Navy  Department  as  a  transport  and  destroyed  by  the  Florida, 
Several  claims  were  filed  by  the  officers  of  the  Hatterae  under  the  act  of 
June  23, 1874,  for  the  loss  of  property  destroyed  when  the  vessel  was  sank, 
and  these  claims,  which  were  afterward  allowed,  were  pending  when  the 
act  of  March  6,  1876,  was  passed,  permitting  the  presentation  of  further 
claims.  It  was  under  the  latter  act  that  the  claim  in  question  was  filed 
by  the  Secretary  of  the  Navy,  and  when  the  case  was  reached  the  solicitor 
of  the  Navy  Department  and  the  counsel  for  the  United  States  submitted 
the  whole  matter  to  the  consideration  of  the  court.  The  court,  through 
Jewell,  J.,  after  stating  that  the  presentation  of  the  claims  of  the  officers 
of  the  Haiterai  might  have  led  the  Secretary  of  the  Navy  to  think  it  his 
dnty  in  his  official  capacity  to  present  the  petition,  lest  he  might  at  some 
time  be  thought  to  have  been  remiss  in  the  care  of  his  special  department 
and  be  called  to  account  therefor,  expressed  a  clear  opinion  that  Congress 
did  not  intend  that  the  court  should  consider  any  claims  for  property  of 
the  United  States  destroyed  by  any  of  the  Confederate  cruisers.  The  court 
said: 

''It  is  well  known  that  all  claims  for  compensation  for  the  loss  of  public 
property  of  the  United  Stat<'^8  were  either  abandoned  voluntarily  by  the 
counsel  of  the  United  States  before  the  arbitrators  at  Geneva  or  were  abso- 
lutely rejected  by  the  tribunal  itself,  and  the  only  damages  awarded  were 
for  the  value  of  private  vessels  and  property  destroyed.  The  fund  out  of 
which  our  Judgments  are  paid  represent-s  the  estimated  value  of  private 


»  William$\.  rwi/cd  *S/ate«,  No.  87,  Davis  Report,  26. 

•  Davis's  Report,  35, 41. 
'  Davis's  Report,  22. 

*  Geo.  M,  Robeeonf  Secretary  of  the  Navy  v.  United  Statee,  No.  2066,  Davis's 
Report,  120. 
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property  aloQA,  and  does  not  inclade  anything  based  upon  the  valae  of 
public  property  destroyed. 

"The  reclamation  made  upon  Great  Britain  was  made  by  onr  Government 
in  its  capacity  of  sovereign,  and  not  as  a  more  representative  of  private 
interests,  and  the  indemnity  received  has  been  paid  to  the  United  States 
as  a  government.  The  fund  is  now  in  the  Treasury,  entirely  under  the 
control  of  Congress,  invested  as  directed  by  Congress,  and  was  so  when 
the  act  constituting  this  court  was  passed.  Congress  might  have  refused 
to  pass  any  act  providing  for  the  indemnification  of  citizens :  it  might 
have  retained  the  whole  iund;  it  did  appropriate  sach  part  of  tne  f and  as 
it  judged  just  and  right  to  be  distributed  among  certain  classes  of  claim- 
ants therefor.  After  the  payment  of  the  amount  of  our  j  ud^en  ts,  as  pro- 
vided by  law,  it  may  still  retain  the  balance  remaining,  or  it  may  provide 
for  a  further  distribution  among  other  classes  of  claimants.  But  in  so 
doing  it  will  dispose  of  its  own;  of  money  held  in  the  Treasury  of  the 
government,  iree  from  all  restraints  except  those  which  ought  to  influence 
any  sovereign  power  under  the  circumstances.  No  judgment  of  this  court 
can  change  the  character  of  this  fund,  or  any  part  of  it,  so  as  to  make  it  in 
any  higher  sense  the  property  of  the  government  than  it  now  is. 

"If  our  judgment  in  this  respect  would  have  any  effect  it  would  be  to 
lessen  the  ri;j;ht  or  power  of  the  government  over  the  unused  balance. 
The  Navy  Department  is  a  part  of  the  government  itself,  and  any  award 
we  should  maVe  to  it  would  be  to  the  government,  and  the  effect  of  snch 
award  would  rather  be  to  lead  to  the  conclusion  that  the  remainder  of  the 
fund  not  needed  to  satisfy  our  judgments  wns  not  in  a  Inst  and  trne  Sfuse 
the  property  of  the  United  States,  over  which  Congrens  had  supreme  power 
and  control.  If  our  judgment  is  needed  to  conler  upon  the  United  States 
any  title  to  a  part  of  this  fund,  it  would  follow  that  the  government  has  not 
a  complete  title  to  the  remainder. 

"We  are  satisfied  that  Congress  did  not  intend  to  give  us  the  power  to 
a<^adicate  upon  the  rights  of  the  government  in  regard  to  this  fund.'' 

Claims  for  injuries  to  the  person  were  rejected.  Such 
iBjnriM  to  tlia  Person,  claims  were  not  preferred  by  the  United  States,  either 
in  the  diplomatic  correspondence  or  in  the  proceedings 
at  Geneva,  and  the  court  held  that  it  was  the  intention  of  Congress  to 
limit  its  jurisdiction  to  claims  for  the  loss  of  property  only.^  In  several 
cases  where  claimants  asked  indemnity  for  injury  to  health,  occasioned  by 
the  exposure,  fright,  and  suffering  consequent  upon  capture,  or  harsh 
treatment  after  capture,  while  on  one  of  the  so-called  insurgent  cruisers, 
demurrers  were  filed  and  sustained.^ 

Six  claims  of  insurers,  corporate  or  individual,  were 
Olaim*  of  Insurers,  allowed,  aggregating  $111,055.23,  exclusive  of  interest. 
In  all  these  cases  the  claimants  alleged  and  proved 
that  their  losses  in  the  business  growing  out  of  war  risks  were  greater 
than  their  premiums  and  other  gains  growing  out  of  such  risks.  In  one 
case  in  which  no  allegation  to  that  effect  was  made,  the  petition  was  dis- 
missed. ^ 

It  has  been  seen  that  by  section  12  of  the  act  of  1874  it 
**^?*^*'  "l^««  y^f^  provided  that  no  claim  should  be  allowed  "arising 
in  favor  of  any  person  who  did  not  at  all  times  during 
the  late  rebellion  bear  true  allegiance  to  the  United  States."  The  claim- 
ant in  a  certain  case  alleged  "that  he  was  not  at  the  times  mentioned  in 
the  petition  herein,  nor  at  any  other  time  or  times,  actively  or  otherwise, 
or  in  any  way,  engaged  in  making  or  carrying  on  war  against  the  United 


>  WiUiama  v.  United  States,  No.  87,  Davis's  Report,  26. 
^Davis's  Report,  22. 
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States,  or  in  aiding  or  abetting  •  •  *  the  so-called  Southern  Confed- 
eracy, or  any  person  or  persons  engaged  in  rebellion  or  making  or  carry- 
ing on  war  against  the  United  States.''  The  court  held  that  this  ayemient, 
which  in  snbstance  stated  that  the  claimant  was  not  guilty  of  treason,  as 
defined  by  the  Constitution  of  the  United  States,  was  insuflScient.^  And 
in  another  case  it  was  held  to  be  insufficient  to  aver  merely  that  for  any 
offenses  committed  by  the  claimant  during  the  rebellion  he  had  received 
a  pardon  from  the  President  of  the  United  States. ^ 

By  the  12th  section  of  the  act  of  1874  it  has  been  seen 
^*^  ^^^^•^  ^  that  no  claim  was  aUowable,  "  arising  in  favor  of  any 
person  not  entitled,  at  the  time  of  his  loss,  to  the  pro- 
tection of  the  United  States  in  the  premises.''  The  court  held  that  this 
did  not  exclude  men  enlisted  at  the  time  when  their  claims  arose  in  the 
commercial  marine,  or  whale  fishery,  under  the  flag  of  the  United  States, 
such  persons  being  entitled  to  the  ''protection  of  the  United  States," 
though  they  were  unnaturalized  foreigners.  The  court  held  however  that 
this  rule  did  not  apply  to  British  subjects,  whom  it  could  not  be  supposed 
that  the  award  was  iutended  to  indemnify.^  But  it  was  held  to  apply  to 
a  German  subject  who  had  obtained  in  British  India  a.qualified  naturaliza- 
tion, not  entitling  him  to  all  the  privileges  of  a  British-born  subject.^ 
Claims  of  the  republic  of  Pern,  presented  by  its  agent,  for  indemnity  for 
the  loss  of  guano  in  American  vessels  destroyed  by  Confederate  cruisers, 
were  dismissed.'''  A  claim  for  the  destruction  of  a  whaling  vessel  sailing 
at  the  time  under  the  Hawaiian  flag  was  also  disallowed,  together  with  the 
claims  for  loss  by  seamen  on  the  vessel.'*  But  in  a  case  in  which  there  was 
a  simulated  transfer  of  a  ship  by  American  owners  to  a  British  subject, 
and  the  British  flag  was  hoisted  merely  for  the  purpose  of  misleading  and 
escaping  a  Confederate  cruiser  and  preventing  a  capture,  it  was  held  that 
the  American  owners,  the  ship  having  been  destroyed  by  a  Confederate 
cruiser,  were  "  entitled  to  the  protection  of  the  United  States  in  the 
premises,"  and  to  the  relief  which  the  court  was  authorized  to  afford.^ 
The  act  of  Congress  directed  the  court  to  examine 
?***i?*'^^^  claims  "directly  resulting"  from  the  acts  of  the  par- 
ticular cruisers  mentioned.  It  was  held  that  this  cat- 
egory did  not  embrace  a  claim  for  loss  of  catch  in  consequence  o/  being 
chased  and  driven  away  from  the  scene  of  whaling  operations ;  ^  nor  for 
the  cost  of  an  average  adjustment  on  a  ransom  bond  taken  from  the  mas- 
ter of  a  vessel  that  was  captured,  but  not  destroyed;^  nor  for  the  compen- 
sation of  a  vessel,  which  was  itself  never  captured,  for  taking  the  crews 
of  vessels  destroyed  by  one  of  the  cruisers  from  a  vessel  that  had  been 


^  Williams  v.  United  States,  No.  45,  Davis's  Report,  30. 

^Mind  V.  UniUd  States,  No.  242. 

^  Worth  v.  United  States,  No.  91,  and  other  cases,  Davis's  Report,  35. 

*Schr€iher  v.  United  States,  No.  740,  Davis's  Report,  105. 

*  Davis's  Report,  25. 

^The  Harvest,  Eldridge  v.  UniUd  States,  No.  1254,  Davis's  Report,  25. 

fPike  V.  United  States,  No.  736. 

^Garnett  v.  United  States,  No.  184,  Davis's  Report,  42. 

^Hyneman  v.  United  States,  No.  643,  Davis's  Report,  45. 
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captured  and  bonded,  and  carrying  tliem  to  a  place  of  safety.^  On  the 
same  ground,  apparently,  the  court  rejected  claims  for  the  amount  of 
moneys  paid  to  insurance  companies  for  insurance  of  property  against 
destruction  by  cruisers,  tlie  property  insured  not  having  been  destroyed.* 
Two  persons  named  Osgood  and  Stetson  claimed  the 

^'^^nt^lr^  ^  ^*^"®  ^^  merchandise  owned  by  Dimon  Hubbard  and 
destroyed  by  the  Confederate  cruisers.  The  claim  was 
made  under  an  assignment  to  complainants  from  Hubbard,  made  and  filed 
in  the  Department  of  State,  before  the  organization  of  the  court.  Huli- 
bard  also  filed  a  petition  claiming  indemnity  for  the  same  losses  and 
moved  that  the  claims  be  heard  and  decided  together.  This  motion  was 
denied  and  Hubbard's  petition  dismissed.  In  this  case  and  in  Taylor  and 
MacLeane's  cases,  the  court  seems  in  substance  to  have  held,  (1)  that 
the  asHignmcut  vested  the  legal  title  in  the  claim  in  the  assignee;  (2) 
that  its  judgment  should  be  for  the  party  holding  the  legal  title ;  (3)  that 
it  could  not  adjudicate  the  rights  of  parties  setting  up  equities  in  respect 
of  the  claim. ^ 

We  have  seen  that  by  the  act  of  June  23,  1874,  the 

^  c°°  °  f"^  **°  court  was  directed  at  the  time  of  giving  judgment  to 
allow,  on  motion  of  the  attorney  or  counsel  for  the 
claimant,  out  of  the  amount  awarded,  such  counsel  and  attorney's  fees  as 
it  might  deem  just  and  reasonable,  the  allowance  so  made  to  be  entered 
as  part  of  the  judgment  and  to  be  made  specifically  payable  'Ho  the 
attorney  or  counsel,  or  both."  Under  this  provision  motions  were  made 
in  several  cases,  which  have  been  stated  as  follows: 

"In  one  instance  the  motion  was  made  after  entry  of  judgment,  but  be- 
fore it  had  been  reported  to  the  Secretary  of  State.  (Counsel  who  made 
the  motion  argued  that  under  the  words  of  the  statute,  viz,  *at  the  time 
of  the  giving  the  judgment,'  his  right  to  judgment  for  his  fees  was  not 
excluded,  because,  in  aceordance  with  a  well-known  rule  of  practice,  the 
judgment  was  under  the  control  of  the  court  during  the  term  of  the  court 
at  which  it  was  rendered,  and  the  term  of  the  court  in  this  case  continued 
until  the  judgment  had  been  certified  to  the  Secretary  of  State.  The  mo- 
ti(m  was  allowed. 

"In  another  case  counsel  moved  for  an  allowance  before  entry  of  judg- 
ment for  un  amount  agreed  upou  between  the  complainants  and  himself. 
The  motion  was  denied,  the  court  stating  that  tliis  section  of  the  act  seems 
to  refer  to  cases  of  disagreement  between  counsel  and  claimants,  in  which 
injus^ce  is  likely  to  be  done  to  counsel,  when  the  court  is  authorized  to 
examine  the  circumstances  of  his  employment  and  the  services  rendered, 
and  to  fix  such  an  amount  as  the  court  shall  deti^rmiue  to  be  just  and  rea- 
sonable. That  the  fact  that  an  attorney  may  be  put  to  delay  in  receiving 
his  money  can  not  be  considered  by  the  court,  and  no  relief  can  be  given 
counsel  on  that  account. 

"Again  counsel  moved  for  an  allowance  under  this  section,  stating  that 
he  had  been  employed  by  the  attorney  for  the  claimant  to  argue  the  cause 
and  had  prepared  the  argument,  when  other  counsel  were  retained  in  his 
stead.  The  court  refused  an  allowance,  not  doubting  that  the  counsel  had 
rendered  important  services  in  the  preparation  of  the  case,  but  holding 
*  that  they  '  under  that  section  have  the  power  to  allow  compensation  only 
to  the  counsel  or  attorney  who  has  actually  appeared  before  the  court  and 
rendered  services  in  the  case  in  court,  or,  at  least,  who  has  been  authorized 
by  a  claimant  to  ap{)ear  as  his  counsel  or  attorney  on  the  records  of  the 
court.'"  •• 


^Phillips  V.  United  Stat^,  No.  l'>28,  Davis's  Report,  56. 

2  Davis's  Report,  22. 
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By  the  act  of  June  23,  1874,  all  claims  wero,  as  we 
FOinr  of  Claims,  have  seen,  required  to  be  ''  filed  in  said  court  [of  Com- 
missioners of  ^{a&ofiia  Claims]  within  six  months  after 
the  organization  thereof.''  In  the  case  of  William  C.  Geohegan  the  peti- 
tion was  not  received  till  the  six  months  had  elapsed,  but  it  appeared  that 
it  would  have  reached  the  court  in  time  but  for  an  accident  to  the  postal 
service.  On  these  facts  the  court  ordered  that  the  claim  "be  filed  nunc 
pro  tunc  as  of  the  day  when  it  would  have  reached  the  court  in  due  course 
of  mail,  viz,  on  the  16tli  of  January,  the  court  being  satisfied  by  the  inspec- 
tion of  the  papers,  including  the  postmark,  that  the  petition  failed  to 
reach  the  office  of  the  court  merely  through  an  accident.' 

In  several  cases  in  which  motions  were  made  for  a 
Oaeatioiu  of  Practice,  rehearing  the  court  followed  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States  in  the  case  of 
Brawny,  Aspden^^  and  reaffirmed  in  Public  Sclwols  v.  Walker,^  ''that  no 
reargument  will  be  heard  in  any  case  after  judgment  is  entered,  unless 
some  member  of  the  court  who  concurred  in  the  judgment  afterward 
doubts  the  correctness  of  his  opinion  and  desires  a  further  argument  on  the 
subject."  In  applying  this  rule  the  court  held,  in  accordance  with  the 
practice  of  the  Supreme  Court,  that  when  the  court  did  not  of  its  own 
motion  order  a  rehearing,  it  would  be  proper  for  counsel  to  submit  with- 
out argument  a  written  or  printed  brief,  petition,  or  suggestion  of  the 
point  or  points  deemed  important,  and  that  if,  upon  such  petition  or 
suggestion,  any  judge  who  concurred  in  the  decision  should  think  proper 
to  move  for  a  rehearing,  the  motion  would  be  considered.  It  was  also 
decided  in  several  cases,  after  judgment  and  receipt  of  the  money  by  the 
claimant,  that  a  rehearing  would  not  be  granted."* 

In  a  case  in  which  the  claimant  moved  for  leave  to  amend  his  petition, 
after  the  time  of  filing  claims  had  expired,  by  substituting  for  his  prayer 
for  an  allowance  of  ''fifteen  thousand  dollars,'' which  would  have  been 
construed  as  meaning  paper  currency,  a  prayer  for  the  allowance  of  that 
sum  in  gold,  the  court,  two  judges  dissenting,  held  that  it  had  power  to 
permit  amendments,  and  granted  the  motion.  In  this  relation  the  court 
said: 

"To  what  extent  we  shall  exercise  th(?  power  thus  committed  to  us  will 
depend  upon  the  merits  of  each  application.  Merely  formal  changes  ought 
to  be  allowed  on  motion,  as  of  course.  Amendments  which  touch  the  sub- 
stance of  the  claim  will  also  be  allowed  where  we  are  satisfied  that  the 
original  petition  was  filed  in  good  faith;  where  the  averment  sought  to 
be  corrected  originated  in  some  error  or  want  of  information  on  the  part 
of  the  claimant  or  his  counsel;  where  the  motion  to  amend  is  made  within 
a  reasonable  time,  and  where  the  government  has  not  in  the  meanwhile 
been  mislead  in  some  material  point  in  the  preparation  of  its  proofs.  "^ 

1  Davis's  Report;  12. 

«14  How.  26,27. 

39  Wall.  603. 

<  Davis's  Report,  25. 

B Davis's  Report,  126.  In  this  report  it  is  stated  that  "  generally  amend- 
ments were  allowed  after  the  time  for  filing  petitions  had  elapsed,  where 
they  did  not  have  the  effect  of  making  a  new  claim  or  enlarging  the  old 
one.  Before  the  time  for  filing  petitions  had  elapsed  all  amendments  were 
allowed."     Id.  25. 
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''In  no  case  was  the  court  called  upon  to  punish  for  contempt  or  peijnry, 
nor  was  any  process  issued  to  enforce  the  production  of  books  and  papers.'^' 

By  section  11  of  the  act  of  June  23,  1874,^  all  claims 
Yerifloation  of  Claima.  were  required  to  be ''  verified  by  oath  of  the  claimant ; " 
and  by  Rule  III.  of  the  court  every  claim  was  required 
to  be  stated  iu  a  petition.     Counsel  requested  the  court  to  place  a  con- 
struction upon  this  section  of  the  act,  when  Wells,  presiding  judge,  read 
the  following  memorandum : 

''The  court  has  been  asked  by  counsel  to  place  a  construction  upon  the 
second  sentence  embraced  in  section  11  of  the  act  of  Congress  approved 
June  23^  1874,  and  under  which  the  '  Court  of  Commissioners  of  Alabama 
Claims'  was  created,  and  thus  determine  in  advance,  and  before  the  ques- 
tion is  raised  in  any  given  case,  whether  two  or  more  claimants  in  the  same 
petition  may  not  have  their  respective  claims  verified  by  any  one  of  such 
claimants  named  in  said  petition.  Ordinarily  it  would  be  impolitic,  if  not 
improper,  thus  to  give  an  opinion  in  advance  and  before  such  question  was 
raised  in  the  trialof  a  given  case;  but  in  this  instance,  as  many  of  the 
cases  already  on  the  calendar  have  several  claimants,  it  may  not  be  amiss 
at  once  to  dispose  of  the  question  for  the  purpose  of  facilitating  the  busi- 
ness of  this  court.  It  may  be  argued  in  favor  of  permitting  one  of  several 
claimants  to  make  the  oath  in  behalf  of  himself  and  one  or  more  others  in 
any  given  case,  that  the  object  of  the  verification  by  oath  is  merely  to  get 
such  c{ise  before  tlie  court,  so  that  proofs  and  adjudication  may  be  had; 
that,  in  fact,  the  oath  of  the  claimant  does  not  in  any  case  constitute  abso- 
lute evidence;  that  the  formality  of  the  law  in  this  requirement  is,  in  fact, 
complied  with  by  the  affidavit  of  one,  although  the  interests  of  several 
were  involved. 

"  Some  degree  of  latitude  might  be  tolerated  if  the  court  was  called  upon 
to  construe  one  of  its  OAvn  rules,  to  which  it  would  undoubtedly  have  the 
right  to  make  exceptions ;  but  in  this  case  it  is  a  provision  of  the  law 
itself,  and  whether  a  necessary  provision  or  not  is  not  the  province  of  this 
court  to  determine.  It  may  be  that  Congress  intended  that  each  claimant, 
although  joining  with  others  in  the  same  case,  should  make  separate  veri- 
fications under  oath  of  his  particular  interest  and  its  value,  possibly  con- 
ceiving that  estimates  of  value  might  be  different  as  presented  by  the. 
different  claimants,  and  that  no  one  claimant,  although  presenting  his 
claim  jointly  with  others,  couhl  properly  make  affidavit  other  than  as  to 
his  belief  in  reference  to  the  loyalty  of  his  associate  claimant;  but  this 
court  is  impressed  with  the  belief  that  it  is  not  its  province  to  determine 
the  reasons  that  induced  any  particular  action  on  the  part  of  Congress. 
We  find  the  law  plain  in  its  provision  ^  that  all  claims  shall  be  verified  by 
oath  of  the  claimant;'  and  we  understand  that  in  the  use  of  the  word 
'  claimant'  the  law  refers  specifically  to  each  claimant,  and  that  each  claim- 
ant when  associated  or  joined  with  others  in  any  given  case  must  verify 
by  his  own  oath  his  claim.'' 

The  following  cases  are  referred  to  by  the  clerk  of  the  court  in  his  final 
report : 

"In  Matthew  A.  Chadwick  r.  The  United  States,  the  petition  was  filed 
and  verified  by  Elizabeth  L.  Chadwick,  the  wife  and  attorney  of  Matthew 
A.  Chadwick,  it  being  averred  that  the  claimant  was  absent  at  sea,  and 
was  not  expected  home  until  November  1875,  too  late  to  file  a  petition. 

"Petition  demurred  to,  'because  the  claim  of  the  said  complainant  is 
not  duly  verified  by  the  oath  of  the  claimant.' 

"  Demurrer  overruled,  'the  court  holding  that  where  a  party  claimant 
is  beyond  the  limits  of  the  United  States,  and  it  is  impossible  at  the  time 
of  making  the  petition  to  procure  bis  oath,  the  oath  of  his  authorized 
attorney  is  sufiScient  to  make  his  petition  ailmissible,  provided  the  facts 

» Davis's  Report.  25.  •  18  Stats,  at  L.  245. 
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of  Buch  absence  and  inability  to  pro<;ure  such  oath  are  set  out  in  the  peti- 
tion, or  in  an  annexed  affidavit.' 

**  Mignel  Ignacio  v.  The  United  States  was  a  claim  for  personal  effects 
and  wages,  brought  by  William  Gordon,  jr.,  as  attorney  and  next  friend 
of  the  complainant,  ft  did  not  appear  at  first  whethei:  I^acio  was  alive 
when  the  claim  was  filed;  sabseqneutly,  and  after  the  time  allowed  for 
filing  petitions  had  expired,  his  death  was  suggested  and  a  motion  made 
to  sabstitiite  an  administrator  as  complainant.  At  the  trial  of  the  case  it 
appeared  that  Ignacio  had  died  at  a  date  prior  to  that  on  which  the  peti- 
tion was  filed.  The  petition  was  dismissed ;  no  opinion  was  delivered; 
but  the  court  apparently  sustained  the  position  of  the  counsel  un  behalf 
of  the  United  States  that  the  claim  being  filed  by  a  person  having  no  stand- 
ing in  court  (the  next  friend  of  a  deceased  person  having  no  authority  to 
net)  can  not  be  amended  by  bringing  in  a  new  party-claimant  after  the 
time  for  filing  claims  has  expired. 

**  But  in  latei  cases  this  decision  seems  to  have  been  overruled.  See 
William  O.  Smith,  administrator,  v.  The  United  States,  and  several  other 
cases. 

*^  In  these  claims  a  foreign  a<lmini8trator  filed  the  petition  as  claimant. 
The  cases  came  on  for  trial  after  the  time  for  filing  claims  had  expired, 
when  the  counsel  for  the  United  States  contended  that  the  complainant 
hail  no  standing  in  court.  Mr.  James  Lowndes,  counsel  for  complainant, 
then  askeil  leave  to  amend  by  substituting  an  administriitor  appointed  by 
the  supreme  court  of  the  District  of  Columliia. 

"After  argument,  leave  was  granted  to  so  amend. 

''And  in  Robert  Montgomery  r.  The  United  States,  and  other  cases, 
leave  was  aske<l  to  amend  by  substituting  the  administrator  as  claimant 
when  the  claim  had  been  brought  in  the  name  of  a  persun  deceased  at  the 
time  it  was  filed. 

"These  motions  were  allowed,  the  court  rcnmrking  that  the  filing  of  the 
claims  in  the  court  on  behalf  of  a  veritable  individual  was  a  satisfaction 
of  the  provisions  of  the  act,  the  object  of  which  was  that  the  government 
should  have  due  notice  of  all  claims  to  be  brought  against  it  (see  Mac- 
Leane,  admx.,  &,  Taylor  vs.  the  United  States),  and  that  owing  to  the  pe- 
culiar circumstances  of  these  claims  they  should  not  be  allowed  to  perish 
through  a  strict  adherence  to  the  technical  rules  of  courts  of  law.  The 
act  merely  requires  that  the  claim  shall  be  )>resented.  Porter,  judge,  dis- 
sented from  this  ruling,  holding  that  the  parties  in  whose  names  the 
claims  were  brought  being  dead  at  the  time  they  were  filed,  the  petition 
was  a  nullity,  and  could  not  bo  amended. 

"The  court,  by  the  presiding  judge,  stated  its  opinion  early  in  its  ses- 
sion, that  letters  of  administration  or  letters  testamentary  granted  in  any 
State  of  the  United  States  would  give  authority  to  sue  in  this  court.  In 
the  cases  of  William  O.  Smith  and  others,  the  court  denied  the  right  of  a 
foreign  administrator  to  bring  suit. 

**ln  Abraham  Osboni  r.  The  United  States,  the  claimant  (former  master 
of  the  ship  Ocmulgev)  prayed  damages  for  the  personal  effects  and  wages 
due  to  the  other  officers  and  seamen  of  the  vessel,  and  their  respective 
interests  in  tho  'catch'  m  addition  to  his  own  claim.  He  showed  no  pre- 
vious authority  or  subsequent  ratification  from  these  oflicers  or  seamen, 
of  the  names  even  of  some  of  whom  he  was  ignorant. 

"Tbe  counsel  on  behalf  of  the  Unite<l  States  demurred  to  the  claim, 
and,  after  argument,  the  petition  was  dismissed  on  the  ground  of  the 
want  of  authority  in  the  petitioner  from  the  parties  for  whom  he  assumed 
to  act.''» 

11.  Tub  Second  Court. 

As  shown  by  the  Treasury  statements  of  June  30, 

Balance  in  the  Treaaary.  1876,  and  June  30,  1877,  there  was  paid  out  to  claimants, 

on  the  judgments  of  the  first  Court  of  Commissioners 

ot  Alabama  Claims,  the  sum  of  $9,315,753.^    On  March  31, 1877,  the  Secre- 


iDavis's  Report,  12-11.  -  H.  Rep  945,  49  Cong.  1  sess. 
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tary  of  the  Treaeary,  in  accordance  with  the  provisions  of  the  fifteenth 
section  of  the  act  of  June  23, 1874,  canceled  the  reniainini;  bonds  in  which 
the  fund  was  invested,  and  the  balance  available  for  distribution  after 
payment  of  the  judgments  of  the  court  remained  stationary  at  $9,703,904.89. 
In  addition  to  this  sum,  which  belonged  to  the  fund  proper,  there  was 
carried  into  the  Treasury,  as  miscellaneous  receipts,  for  coin  premiums  on 
bonds  sold  ($7,500,000)  the  sum  of  $344,393.88,  and  for  currency  premiums 
$40,706.19.  These  sums^  added  to  the  balance  of  the  fand,  amounted  to 
$10,089,004.96.' 

From  the  beginning  of  the  attempt  to  adopt  legisla- 
Oontest  over  the  Fund,  tion  for  the  distribution  of  the  Geneva  award,  differ- 
ences of  opinion  and  of  interest  existed  as  to  the  persons 
to  whom  the  money  should  be  paid.  Before  the  expiration  of  the  existence 
of  the  first  court  various  classes  of  claimants  who  were  excluded  from 
participation  in  the  fund  endeavored,  but  without  success,  to  have  the 
jurisdiction  of  the  tribunal  enlarged  so  as  to  include  their  claims.  After 
the  court  had  ceased  to  exist,  these  claimants  continued  their  agitation 
with  a  view  to  have  the  court  reestablished;  and  a  fierce  contest  was 
waged  between  the  conflicting  interests.  Those  who  sought  to  partici- 
pate in  the  distribution  of  the  fund  may  be  divided  into  five  classes: 

1.  Persons  whose  property  was  destroyed  by  the  Alabama  or  the  Flor- 
ida, or  their  tenders,  or  by  the  Shenandoah  after  she  left  Melbourne — the 
cruisers  for  whose  depredations  Great  Britain  was  held  responsible  at 
Geneva,  and  which  were  commonly  known  as  the  "inculpated  cruisers." 

2.  Persons  whose  property  was  destroyed  by  vessels  commonly  called 
the  "exculpated  cruisers,"  for  whose  depredations  Great  Britain  was  held 
not  to  be  responsible. 

3.  Persons  who  had  paid  war  premiums  by  reason  of  the  Confederate 
cruisers  being  on  the  sea.^ 

4.  Insurers  who  took  risks  on  property  destroyed  by  the  inculpated 
cruisers,  and  who  asked  to  be  subrogated  to  the  rights  of  the  insured.' 

5.  Persons  who  were  excluded  by  the  act  of  1874  because  they  "did  not, 
at  all  times,  during  the  late  rebellion,  bear  true  allegiance  to  the  United 
States.'* 

As  has  been  seen,  the  act  of  1874  proceeded  upon  the  theory  of  dis- 
tributing tlie  money  so  far  as  practicable  among  the  classes  on  whose 
claims  the  Geneva  award  appeared  to  be  based;  and  the  jurisdiction  of 
the  court  was  restricted  to  claims  directly  resulting  from  damage  caused 
by  the  inculpated  cruisers.  Claimants  of  the  first  class  above  mentioned 
were  therefore  satisfied  under  the  act  of  1874,  except  in  the  few  cases  in 
which  they  did  not  become  aware  of  the  existence  of  the  court  until  after 
the  time  for  the  filing  of  claims  had  expired.  Consequently  they  played 
but  a  small  part  in  the  contest  over  the  balance  of  the  fund;  and  the 
same  thing  may  be  said  as  to  the  fifth  class,  who  were  unable  to  comply 
with  the  requirements  of  the  act  of  1874  on  the  subject  of  allegiance. 
The  contest  lay  chiefly  between  the  second,  third,  and  fourth  classes, 


»H.  Rep.  945,  49  Cong.  1  sess. 
«  H.  Misc.  Doc.  270, 43  Cong.  1  sess. 
3  H.  Misc.  Doc.  292, 43  Cong.  1  sess. 
^H.  Rep.  243,  44  Cong.  1  sess. 
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namely,  insurers  who  claimed  the  right  of  sabrogation,  persons  who  paid 
war  premiums,  and  persons  who  had  suffered  damage  by  the  acts  of  the 
exculpated  cruisers.' 

The  main  controversy  in  Congress  prior  to  the  pas- 
Contentionsorvarious  ^^^^  ^^^^^  ^^^  ^^^  jg^^  ^^^^^^  ^^  ^my^  been  in  regard  to 

the  extent  to  which  the  insurance  companies  should 
be  permitted  to  participate  in  the  distribution;  and  wc  have  seen  that 
the  act  restricted  such  participation  to  the  amount  by  which  their  losses, 
in  respect  of  their  war  risks,  may  have  exceeded  the  sum  of  their  pre- 
miums or  other  gains  in  respect  of  such  risks.  Claims  for  war  premiums, 
and  for  damage  resulting  from  the  acts  of  exculpated  cruisers,  were  wholly 
excluded.  The  insurance  companies  maintained  that  the  moneys  paid 
under  the  Geneva  award  constituted  essentially  a  trust  fund,  not  indeed 
of  a  legal  but  of  an  equitable  character,  to  be  devoted  to  the  reimburse- 
ment of  those  on  whose  claims  the  award  was  based.  As  nothing  was 
allowed  on  account  of  the  exculpated  cruisers,  they  maintained  that 
claims  growing  out  of  the  acts  of  such  cruisers  must  necessarily  be 
excluded.  On  the  same  ground  they  contended  that  claims  for  war  pre- 
miums oould  not  be  admitted. 

But  there  were  other  interests  whose  advocates  argued  that  the  claims 
at  Geneva  and  the  wrongs  on  which  they  were  based  were  national; 
that  all  who  had  suffered  loss  by  reason  of  the  presence  of  the  Confed- 
erate cruisers  on  the  sea  were  entitled  to  compensation,  and  that  such 
losers  comprised  not  merely  those  who  lost  by  the  inculpated  cruisers, 
but  also  nil  those  who  lost  by  other  cruisers  for  which  the  United  States 
had  sought  to  hold  Great  Britain  liable.  For  the  war  premium  claimants 
in  particular  it  was  argued  that  by  paying  such  premiums  they  enabled  the 
insurance  companies  to  carry  on  tlieir  business,  and  preserved  others  from 
loss;  that  they  thus  kept  American  vessels  on  the  seas,  where  they  were 
subject  to  Confederate  depredations,  and  that  in  this  way  the  Geneva 
award  itself  owed  its  existence  to  them.  When  it  was  suggested  that  the 
merchants  and  others  who  paid  war  premiums  indemnified  themselves  by 
increasing  the  price  of  their  goods  and  by  obtaining  war  profits,  the 
answer  was  made  that  the  war-premium  men  had  to  prosecute  their  busi- 
ness in  competition  with  merchants  and  ship  owners  of  other  countries.'' 
Against  the  doctrine  of  subrogation  which  the  insurance  companies  sought 
to  maintain,  the  argument  was  made  that  the  Alabama  claims  were  founded 
on  the  omission  of  a  duty  which  England  owed  not  to  any  person  or  cor- 
poration, but  to  the  government  itself,  and  that  the  doctrine  of  subroga- 
tion therefore  could  not  apply. ' 

In  the  session  of  Congress  of  1881-82  the  chairman 
Aot  of  Jane  6, 1882.    of  the  Committee  on  the  Judiciary,  Mr.  Edmunds,  re- 
ported a  bill  to  the  Senate  to  pay  the  losses  by  the 
exculpated  cruisers  only,  excluding  both  the  insurance  companies  and  the 
war-premium  men.^    Meanwhile  a  bill  was  reported  from  the  Committee 


» H.  Rep.  307,  47  Cong.  1  sess. 

*  Congressional  Record,  vol.  13,  part  5,  p.  4154. 

'  H.  Rep.  628,  43  Cong.  1  sesa. ;  H.  Rep.  243,  44  Cong.  1  sess. ;  H.  Rep.  663, 
45  Cong.  2  sess. 

*  Congressional  Record,  vol.  13,  part  5,  p.  4185. 
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on  the  Judiciary  of  the  House,  which  provided  for  the  payment  of  the 
exculpated^ cTuider  and  war-premium  claimants,  excluding  the  insurance 
companies.'  This  bill  passed  the  House  and  was  sent  to  the  Senate,  where 
an  attempt  was  made  to  substitute  for  it  a  bill  reviving  the  act  of  1874, 
except  as  to  its  restriction  upon  the  claims  of  the  insurance  companies. 
When  thi<i  attempt  failed  an^effbrt  was  made  to  substitute  the  bill  reported 
by  the  chairman  of  the  Judiciary  Committee  for  the  payment  of  the  ex- 
culpated cruisers  only. 2  It  was  also  proposed  to  refer  the  matter  to  the 
Court  of  Claims  for  an  opinion  upon  the  merits  of  the  various  classes  of 
claims,  and  it  was  also  suggested  that  any  remainder  of  the  fui^d,  aft^r 
payment  of  the  claims  embraced  in  the  Geneva  award,  should  be  returned 
to  Great  Britain.'  None  of  these  propositions  was  received  with  favor, 
and  the  bill  was  passed  as  it  came  from  the  House  without  amendment.'* 
The  bill  became  a  law  by  the  approval  of  the  President  on  June  5,  1882. 

«  ^..  ..  .  ^  «  ^y  tliis  act,  which  was  entitled  "An  act  for  reestab- 
CooAtitiition  of  the  li  aw 

Court  lishing  the  Court  of  Commissioners  of  Alabama  Claims, 

and  for  the  distribution  of  the  unappropriated  moneys 
of  the  Geneva  award,''  the  Court  of  Commissioners  of  Alabama  Claims,  as 
created  by  chapter  459  of  the  laws  of  the  Forty-third  Congress,^  was  **  rees- 
tablished in  the  manner  and  with  the  obligations,  duties,  and  powers  im- 
posed and  conferred  by  said  chapter,  except  as  changed  or  modified  by  this 
act.''  The  number  of  judges  was  reduced  from  five  to  three,  and  the  title  of 
the  ''presiding  judge"  was  changed  to  ''presiding  justice."  The  agree- 
ment of  two  of  the  three  judges  was  made  necessary  to  decide  any  question 
arising  before  the  court.  The  existence  of  the  new  court  was  limited  to  two 
years  from  tht)  dat«  of  its  organization;  and  it  was  provided  that  all  claims 
submitted  to  it  should  be  verified  by  or  in  behalf  of  the  claimants  and  filed 
with  the  clerk  of  the  court  w  ithin  six  months  from  its  organization,  on 
penalty  of  being  held  to  be  waived  and  barred  if  they  were  not  so  filed. 

As  to  the  jurisdiction  of  the  court,  apart  from  that 
Jurisdiotionofthe  Court,  which  it  derived  from  the  revival  of  the  act  of  1874,  it 

was  provided  that  the  new  court  should  receive  and 
examine  claims  and  enter  judgment  for  the  amount  allowed  in  two  classes 
of  cases,  which  were  as  follows: 

1.  The  first  class  embraced  "  claims  directly  resulting  from  damage  done 
on  the  high  seas  by  Confederate  cruisers  during  the  late  rebellion,  includ- 
ing vessels  and  cargoes  attacked  on  the  high  seas,  although  the  loss  or 
damage  occurred  within  four  miles  of  the  shore,"  but  excluding  the  claims 
which  had  been  proved  under  the  act  of  1874. 

This  class,  it  is  obvious,  embraced  claims  resulting  from  damage  done 
by  the  exculpated  cruisers. 

2.  The  second  class  embraced  "claims  for  the  payment  of  premiums  for 
war  risks,  whether  paid  to  corporations,  agents,  or  individuals,  after  the 
sailing  of  any  Confederate  cruiser." 

1  H.  Rep.  307, 47  Cong.  1  sees.,  February  8, 1882. 

2  Congressional  Record,  vol.  13,  part  5,  pp.  4156-4157. 

3  Congressional  Record,  vol.  13,  part  5,  pp.  4157, 4160, 4162, 4185. 

*  Congressional  Record,  vol.  13,  pp.  3812,  3819,  3839, 3856,  3882, 3892, 4153, 
4162,4178,4188. 

*  Act  of  June  23,  1874. 
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These  were  the  claims  of  the  war-premiam  olaimants. 

lu  examining  the  claims  in  either  class,  it  was  made  the  duty  of  the 
court  to  deduct  any  sum  received  by  any  claimant,  as  an  indemnity,  divi- 
dend, set-off,  or  otherwise,  so  that  the  actual  loss  only  should  be  allowed. 
By  section  7  of  the  act  it  was  provided  that  the  judg* 
Di«fin«tion  in  Payment  ^^^^  rendered  by  the  couft  should  be  paid  by  the  Sec- 
retary of  the  Treasury  out  of  the  sum  of  money  paid 
to  the  United  States  under  the  Geneva  award  and  accruing  therefri>m,  not 
appropriated  to  claims  proved  under  prior  acts.  But  in  payment  of  the 
judgments,  a  distinction  was  made  in  section  8  between  claims  of  the  first 
class  and  those  of  the  second.  It  was  provided  that  claims  of  the  first  class 
should  be  paid  before  claims  of  the  second ;  that  if  the  fund  should  be 
insufficient  to  pay  the  judgments  of  the  first  class,  they  should  be  paid  ac- 
cording to  the  proportions  which  they  severally  bore  to  the  actual  amount 
of  the  available  fund,  and  that  if  it  should  turn  out  that  the  available 
fund  was  sufficient  to  pay  judgments  of  the  first  class  but  not  those  of  the 
second,  the  latter  should  be  paid  according  to  the  proportions  which 
they  severally  bore  to  the  residue  of  the  fund  after  the  judgments  rendered 
in  the  first  class  were  paid. 

By  the  ninth  section  of  the  act  it  was  made  the  duty 
Jn^mente  and  ^f  ^^le  court  to  transmit  to  the  Secretary  of  State  a 
classified  list  of  its  judgments,  with  interest  at  4  per 
cent  from  the  time  the  loss  accrued  to  March  31,  1877,  when  the  bonds  in 
which  the  fund  was  invested  were  canceled.  Of  this  list  it  was  provided 
that  the  Secretary  of  State  should  transmit  a  certified  copy  to  the  Secre- 
tary of  the  Treasury,  who  was  directed  to  pay  the  judgments  in  accordance 
with  the  provisions  of  the  act  to  an  amount  not  exceeding  ''the  amount 
remaining  of  the  Geneva  aAvard  and  interest,  as  it  was  when  actually 
covered  into  the  Treasury."^ 

As  judges  of  the  new  court  the  President  appointed 
Personnel  of  the  Court.  Hezekiah  G.  Wells,  of  Michigan,  presiding  judge  of  the 
former  court,  as  presiding  justice;  and  James  Harlan, 
of  Iowa,  and  Asa  French,  of  Massachusetts,  as  associates.  Mr.  Wells  dis- 
charged the  duties  of  presiding  justice  till  November  10,  1884,  when  he 
resigned  on  account  of  ill  health;  he  died  on  the  4th  of  the  following 
April.  On  his  resignation  Judge  Harlan  was  designated  as  presiding 
justice,  and  his  place  as  judge  was  filled  by  the  appointment  of  Andrew  S. 
Draper,  of  New  York. 

Daniel  W.  Fessenden,  of  Portland,  Maine,  was  appointed  clerk.     He  had 
previously  served  as  clerk  of  the  court  of  Cumberland  County,  in  Maine. 

The  post  of  counsel  for  the  United  States  was  filled  by  the  designation 
of  Mr.  Creswell,  who  discharged  the  same  function  before  the  first  court." 


^The  decisions  of  the  court  were  conclusive  as  to  the  amount  due,  but 
not  as  to  the  person  to  receive  it.  ( Williams  v.  Heard,  140  U.  S.  529;  Butler 
V.  Ooreley,  146  Id.  303.) 

2  In  an  argument  before  Mr.  Evarts,  Secretary  of  State,  in  May  1879,  as 
to  whether  certain  awards  under  a  convention  with  Mexico  should  be  re- 
opened, Mr.  George  H.  Williams,  who  appeared  for  La  Abra  Silver  Mining 
Company,  said  that  the  question  of  honor  was  one  about  which  most  men 
differed,  and  in  this  relation  obHerved:  "  We  recovered  an  a  ward  of  fifteen 
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The  new  court  was  organized  on  the  13th  of  Jnly 
OijaniBation    of    the  ^ggg.    The  claims  filed  proved  to  be  exceedingly  nnm- 
Court;  Additional  Ler-  *^  ^  •' 

UUtioii.  eroQB,  and  by  an  act  approved  June  3, 1884,  the  exist- 

ence of  the  court  was  extended  to  December  31, 1885. 
The  powers  of  the  clerk  were  extended  for  an  additional  period)  not  to 
exceed  four  months  after  the  Termination  of  the  existence  of  the  court,  for 
the  purpose  of  closing  up  the  business  of  his  office  and  depositing  the 
records  of  the  court  in  the  office  of  the  Secretary  of  State.  The  powers 
of  the  clerk.were  subsequently  extended  to  June  30, 1886. ^ 

By  the  act  of  1882  it  was  provided  that  the  Judges  of 
Expenses  of  the  Court,  the  new  court,  and  the  clerk,  reporter,  and  counsel  for 
the  United  States  should  each  receive  the  compensa- 
tion provided  for  them  by  the  act  of  1874.  The  judges  therefore  received 
compensation  at  the  rate  of  $6,000  per  annum,  the  clerk  $3,000,  the  short- 
hand reporter  $2,500,  and  the  counsel  for  the  United  States  the  fees 
attached  to  the  office,  or  a  substituted  compensation  of  $8,000  a  year.  By 
an  act  of  March  3,  1885,*  the  salary  of  the  clerk  was  raised  to  $4,400  per 
annum.  In  the  summer  of  1885  a  question  was  raised  as  to  the  allowance 
of  certain  disbursements  which  had  been  made  by  direction  of  the  court. 
The  grounds  on  which  the  allowance  was  questioned  wore  stated  in  a  let- 
ter of  Mr.  Bayard,  Secretary  of  State,  to  Presiding  Justice  Harlan,  of 
August  28, 1885.  The  judges,  the  clerk,  the  shorthand  reporter,  and  the 
counsel  for  the  United  States  constituted  the  entire  official  force  as 
expressly  enumerated  in  the  statutes;  and  by  the  act  of  1874,  which  was 
revived  in  this  particular,  it  was  provided  that  the  court  should  be  further 
allowed  '^  the  necessary  actual  expenses  of  office  rent,  furniture,  fuel,  sta- 
tionery, and  printing,  and  other  necessary  incidental  expenses."  Besides 
the  officers  above  enumerated,  however,  there  had  been  appointed  assistant 
counsel,  clerks,  insurance  experts,  and  other  officers,  who  were  compen- 
sated either  by  annual  salaries  or  by  fees.  To  the  payment  of  compensa- 
tion in  snch  cases  objection  was  made  on  two  grounds:  (1)  That  the 
phrase  ^' other  necessary  incidental  expenses  "  referred  only  to  such  sim- 
ilar expenses  as  had  not  before  been  expressly  enumerated,  and  therefore 
could  not  authorize  the  payment  of  salaries  or  fees  for  official  services; 
and  (2)  that  by  section  3682  of  the  Revised  Statutes  of  the  United  States 
"no  moneys  appropriated  for  contingent,  incidental,  or  miscellaneous  pur- 
poses shall  be  expended  or  paid  for  official  or  clerical  compensation." 
The  expenditures  to  which  these  objections  were  made  were  defended  on 
the  ground  that  they  were  justified  by  precedent,  similar  expenditures  of 
the  first  court  having  been  duly  allowed  and  paid,  and  also  on  the  ground 
that  they  were  necessary  to  carry  into  full  and  complete  effect  the  object 


millions  by  the  Geneva  award.  A  considerable  portion  of  it  remains  in 
the  Treasur>%  Congress  is  troubled  to  find  the  persons  to  whom  it  belongs, 
but  nobody  contends  that  that  money  ought  to  be  returned."  At  this 
point  Mr.  Creswell,  who  appeared  at  the  hearing  as  counsel  for  Mexico, 
interrupted  and  exclaimed:  "Yes;  they  do.  I  do."  (H. Ex.  Doo.  103, 48 
Cong.  1  sess.  523. ) 

1  Acts  of  April  30, 1886,  and  June  2, 1886, 24  Stats,  at  L.  77. 

^23  StaU.  at  L.  444. 
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for  which  the  ooart  was  constituted.'  On  September  11,  1885,  certain 
strictures,  apparently  proceeding  from  the  First  Comptroller's  office,  having 
appeared  in  the  press  on  the  expenditures  of  the  court,  Mr.  Creswell,  who 
was  mentioned  as  having  been  partly  responsible,  addressed  to  the  First 
Comptroller  a  letter,  in  which  he  took  exception  to  the  impugnments,  and 
defended  himself  and  the  court.  After  maintaining  that  it  was  the  inten- 
tion of  Cono^ress  to  give  him  a  salary  of  $8,000  a  year,  and  that  this  sum 
was  much  less  than  he  would  have  received  if  a  fee  had  been  taxed  in  each 
case  under  section  824  of  the  Revised  Statutes  of  the  United  States,  he 
stated  that  there  had  been  filed  in  the  court  5,751  petitions,  claiming  in 
the  aggregate  $28,000,000,  without  interest. 

While  the  accounts  were  suspended  a  number  of  the  attorneys  subscribed 
to  a  fund,  which  they  placed  in  the  hands  of  two  persons  as  trustees,  to 
advance  pay  *'to  clerks  or  other  persons"  employed  by  the  court,  on  such 
security  ''by  pledge  or  otherwise"  as  might  be  obtainable.  The  attor- 
neys declared  that  they  took  this  step  in  the  interest  of  their  clients,  by 
whom  the  expenses  must  in  the  end  be  paid,  the  statute  requiring  all 
expenses  to  be  deducted  from  the  fund  before  its  distribution.  Some  of 
the  attorneys  in  New  York  signed  a  paper  expressing  their  approval  of 
the  employment  of  the  various  persons  in  question. 

The  question  of  legal  authority  was  removed  by  an  act  of  Jnne  2,  1886, 
by  which  the  proper  accounting  and  disbursing  officers  of  the  Treasury 
were  directed  to  audit  and  pay  the  controverted  expenses.^  It  appears  by 
a  sworn  statement  of  the  disbursing  officer  of  the  court  that  the  total  ex- 
penses for  three  years,  exclusive  of  the  compensation  of  the  officers  expressly 
provided  for  by  law,  amounted  to  $341,216.34.3 


^Mr.  Harlan  to  Mr.  Bayard,  September  5,  1885.  (Letter  of  the  Secretary 
of  State,  and  response  thereto  by  the  Court  of  CommissionerH  of  Alabama 
Claims,  Washington,  1885.) 

« 24  Stats,  at  L.  77.  It  was  held  that  the  accounting  officers  of  the 
Treasury  had  no  authority  under  this  statute  to  deduct  the  expenses  of 
the  Geneva  arbitration  from  the  fund.  ( JVeld  v.  United  ^iateSy  23  Court 
of  Claims,  126.) 

*The  principal  items  in  this  sum  were  $127,908.48  for  assistant  counsel, 
$114^535.42  for  printing,  and  $17,038.01  for  clerks,  janitors,  watchmen, 
messengers,  and  charwomen.  The  register  of  the  court  contained,  besides 
the  judges,  counsel,  and  clerk,  the  following  persons:  Asa  P.  French,  law 
clerk  to  judges;  W.  P.  F.  Churchill,  messenger  to  judges ;  W.  P.  Huxford, 
deputy  clerk;  F.  E.  Chapin,  docket  clerk;  Amos  I).  Allen  journal  clerk; 
Arthur  B.  Nichols,  printing  and  file  clerk;  C.  S.  Cowie,  general  clerk; 
A.  L.  Jackson,  mesHcnger  in  clerk's  office;  Walker  Blaine,  assistant  coun- 
sel; E.  Rosis,  stenographer  to  counsel;  J.  Martin,  messenger  to  counsel; 
J.  F.  Goodrich,  auditor  and  insurance  expert;  F.  D.  Lunt,  E.  E.  Tilden, 
E.  G.  Goodwin,  and  George  Cowie,  assistants  in  auditor's  office;  H.  Grif- 
fin, messenger  in  auditor's  office;  J.  W.  White,  H.  A.  Ilenriques,  G.  W. 
Moore,  A.  A.  Fcngar,  captains  in  the  United  States  Revenue  Marine,  ma- 
rine experts;  H.  Conquest  Clarke,  court  reporter;  T.  Culbertson,  marshal; 
Andrew  H.  Allen,  disbursing  agent;  A.  L.  Alexander,  janitor;  F.  Muldoon 
and  Napoleon  Bouvet,  watchmen;  C.  K.  Clarke,  general  messenger.  As- 
sistant counsel  on  behalf  of  tlffe  United  States,  paid  by  fees,  were :  Balti- 
more, A.  H.  Hobbs;  Bangor,  C.  Hamlin;  Boston,  Godft'ey  Morse,  W.  £. 
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Tbe  conrt  adjourned  on  the  3l8t  of  December  1885, 
Work  of  the  Court,     the  day  fixed  by  law  for  the  termination  of  its  exist- 

ence. 
The  work  done  by  the  court  from  its  organization  on  July  12, 1882,  to  its 
adjournment  on  December  31,  1885,  was  as  follows: 

First-class  {exculpaied-onUser)  claims. 

Number  of  cases  docketed 1, 602 

.ludgments  rendered  for  claimants 994 

Judgments  rendered  for  the  United  Sta tes 378 

Cases  dismissed 230 

Amount  recovered  in  judgments  for  claimants,  principal . .  $2, 153, 036. 25 
Amount  recovered  in  judgments  for  claimants,  interest  ...       1, 192, 980. 07 

Total 3,346,016.32 

Second-class  (waf-premiuvi)  claims. 

Number  of  cases  docketed 4, 149 

.Judgments  rendered  for  claimants'  cases 3, 662 

Judgments  rendered  for  tbe  United  States 260 

Cases  dismissed 267 

Principal  of  judgments  recovered  by  claimants $10, 705, 371. 43 

Interest  recovered  by  claimants 5, 607, 573. 10 

Total 16,312,944.53 

Separate  judgments  were  rendered  for  10,910  claimants,  and  the  whole 
number  of  judgments  was  11,377.' 

The  judgments  of  the  first  class  were  paid  in  full; 
Payment  of  Judffmenta.  and  in  order  that  tbe  proportion  paid  to  claimants  of 
the  second  class  might  be  increased,  it  was  provided  by 
an  act  of  June  2,  1886,«  that  to  the  balance  of  $9,703,904.89,  belonging  to 
tlie  fund  proper,  there  should  be  added  the  money  derived  from  premiums 
on  the  sale  of  bonds,  making  in  all  the  snm  of  $10,089,004.96.  To  this  snm 
there  was  further  added  the  estimated  value  of  the  furniture  and  itroperty 
of  the  court.  From  the  aggregat-e  sum  so  ascertained  it  was  provided 
that  there  should  be  subtracted  the  expenses  of  the  court  actually  incurred 

Spear,  Payson  £.  Tucker,  S.  H.  Phillips,  Moses  Williams ;  Charleston,  South 
Carolina,  John  Wingate;  Chicago,  R.  S.  Tuthill;  Ellsworth,  Maine,  H.  £. 
Hamlin;  Honolulu,  Hawaii,  F.  P.  Hastings;  Lewiston,  Maine,  W.  H. 
White;  London,  England,  E.  J.  Moffat;  New  Bedford,  C.  T.  Bonney; 
New  London,  Samuel  Park;  New  Orleans,  J.  S.  Whitaker,  J.  F.  Whit- 
aker,  C.  R.  Rice;  New  York  City,  G.  G.'Frelinghuysen,  Hamilton  Fish, 
jr.,  R.  H.  Strahan,  C.  C.  Suydam,  B.  Piatt  Carpenter;  Philadelphia,  J. 
H.  Heverin;  Portland,  G.  M.  Seiders;  Portsmouth,  New  Hampshire,  W. 
Hackett;  San  Francisco,  W.  W.  Morrow,  F.  S.  Straiten;  Savannah,  J.  O. 
Ferrill;  St.  Louis,  Eleneions  Smith;  Wilmington,  Delaware,  John  C. 
Patterson. 

>  H.  Rep.  945, 49  Cong.  1  sess. 

2  24  Stats.  atL.  77. 
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in  the  transaction  of  its  business  and  yet  to  be  incurred  by  closing  up  its 
affairs.  ■ 

The  rales  adopted  by  the  second  court  were  substan- 
Rales  of  ProMdare.    tially  the  same  as  those  adopted  by  the  first,  with  such 
modifications    as  circumstances   rendered   necessary. 
The  rules  of  the  second  court  were  as  follows : 

"I.  The  clerk  of  the  coart  is  directed  to  file  of  record  all  claims  which 
may  be  transmitted  to  him,  and  to  enter  the  same  on  the  docket  in  the 
order  of  time  in  which  they  may  be  received. 

*<  Claims  transmitted  by  mail  may  be  addressed  to  'D.  W.  Fessenden, 
esq.,  clerk  of  the  Court  of  Commissioners  of  Alabama  Claims,  Washing- 
ton, D.  C 

**  II.  AH  claims  must  be  verified  by  the  affidavit  of  the  claimant,  and  filed 
in  this  court  at  or  before  12  m.  of  the  14th  day  of  January  1883,  or  where 
good  reason  can  be  shown  for  a  failure  of  the  claimant  to  verify  his  own 
claim,  then  by  someone  on  his  behalf. 

''III.  Every  claim  shall  be  stated  in  a  petition  addressed  to  the  court  and 
signed  by  the  claimant  or  his  attorney. 

*'The  petition  shall  set  forth— 

"  1st.  The  title  of  the  case,  with  the  fall  Christian  names  and  surnames  of 
all  the  claimants,  the  places  and  times  of  their  birth,  and  the  places  of  their 
residence  between  the  13th  day  of  April  1861  and  the  9th  day  of  April  1865, 
both  inclusive. 

''  If  any  of  the  claimants  be  nataralized  citizens,  nn  authenticated  certifi- 
cate of  their  naturalization  shall  be  appended  to  the  petition,  and  the 
petition  shall  also  state  whether  the  clniniants,  or  any  of  them,  have  been 
naturalized  in  any  other  conntry  than  the  United  States,  and  if  not  so 
nataralized,  whether  any  and  what  steps  have  been  taken  toward  being 
so  naturalized. 

''2d.  A  plain  and  concise  statement  of  the  facts  and  circumstances,  giving 
place  and  date,  free  from  argument,  and  stating  all  assignments  and  trans- 
fers, whether  in  whole  or  in  part;  also  whether  the  claimant,  or  anyone 
on  bis  behalf  has  received  any  sum  or  thing  of  value  bv  way  of  compen- 
sation, indemnity,  dividend,  set-off  or  otherwise  upon  his  claim,  and  if  so, 
from  whom,*  when,  and  the  specitic  amount  in  each  case;*^  and  further  that 
the  claimant  at  all  times  during  the  period  included  within  the  dates 
hereinbefore  named  in  this  rule,  bore  true  allegiance  to  the  United  States. 

"  3d.  The  prayer,  in  which  the  claimant  shall  state  distinctly  the  amount 
of  the  actual  loss  or  damage  for  which  he  asks  judgment,  the  class  under 
which  he  claims,  and  the  date  from  which  he  claims  interest  thereon. 

"The  claimant  shall  also  give  the  post-office  address  of  himself  and  of  his 
attorney;  and  may  append  to  his  petition,  as  exhibits,  the  instruments  or 
documents  to  which  it  refers,  but  hhall  not  insert  the  same  in  the  body  of 


*  When  the  act  of  June  2,  1886,  was  passed,  several  new  bills  were  pend- 
ing before  Congress  in  relation  to  the  distribution  of  the  Geneva  award. 
One  of  these  bills  proposed  to  provide  for  the  arrangement  and  printing 
of  the  opinions  of  the  court  in  the  several  controverted  cases.  Another 
proposed  that  the  payment  of  judgments  should  be  made  to  insolvents  in 
certain  cases,  instead  of  to  their  assignees.  Yet  other  bills  proposed  to 
create  a  new  court  and  a  new  fund,  out  of  which  a  new  class  of  claimants 
should  be  paid.  All  these  proposed  measures  failed  to  pass.  (H.  Rep. 
945,  49  Cong.  1  Sess.) 

'^It  was  held  to  be  insufficient  under  this  rule  for  the  claimant  to  allege 
that  neither  he,  his  assigns,  nor  his  legal  representatives  hud  "received, 
at  any  time  or  in  any  way,  compensation  or  indemnity  for  the  loss  of  said 
effects  from  any  insuratiee  company,  insurer,  or  otherwise." 
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the  petition.  Immediately  npon  the  filing  of  any  petition,  fifty'  copies 
of  the  same  and  tho  accompanying  documents  shall  he  printed  in  octavo 
form,  under  the  direction  of  theclerk,  for  the  use  of  the  court  and  ocmnsel. 

''  Claimants  must  file  separate  petitions  under  each  of  the  classes  of  claims 
named  in  section  5  of  the  act  entitled,  'An  act  reestahlishing  the  Court  of 
Commissioners  of  Alabama  Claims,  and  for  the  distrihution  of  the  unap- 
propriated moneys  of  the  Geneva  award,'  approved  Juno  5,  1882;  hut  any 
numher  of  claims  hy  the  same  person,  coming  under  the  same  class,  may 
ho  included  in  the  same  petition. 

'*  IV.  Parties  having  a  common  interest,  growing  out  of  the  destruction 
of  the  same  vessel  or  its  cargo  may  unite  in  one  petition  for  the  recovery 
of  their  respective  claims,  which  may  he  heard  together^  hut  separate 
judgments  shall  he  rendered  in  the  case  of  each  claimant. 

**  V .  Any  person  of  good  moral  character  admitted  to  practice  as  attorney 
or  counsel  in  the  supreme  court  of  any  State  or  Territory  or  the  District 
of  Columbia,  or  in  any  of  tho  Federal  courts,  on  filing  with  the  clerk  a 
written  statement  of  the  date  and  place  of  such  admission,  with  his  name 
and  post-office  address  in  full,  may,  on  motion,  be  admitted  to  practice  in 
this  court. 

"  VI.  It  shall  not  be  necessary  for  the  United  States  to  deny  specially,  in 
writing,  the  validity  of  any  claim ;  but  a  general  denial  of  every  claim 
thall  be  entered  of  record  by  the  clerk  as  of  course,  and  thereby  every 
material  allegation  shall  be  considered  as  put  in  issue  by  the'United 
States. 

"Objections  as  to  the  law  of  the  case  may  be  raised  by  the  United  States 
at  any  stage  of  the  proceedings  by  demurrer,  stating  the  grounds  of  such 
objections  with  reasonable  certainty. 

*'  VII.  Testimony  to  be  used  in  this  court  maybe  taken  before  a  commis- 
sioner empowered  by  any  circuit  or  district  court  of  the  United  States 
to  take  testimony,  on  a  rule  entered  of  record  in  this  court  for  that  pur- 
pose by  either  party  in  any  pending  case,  provided  twenty  days'  notice 
be  given  to  the  adverse  party ;  but  notliing  herein  contained  shall  prevent 
the  taking  of  testimony  before  any  other  person,  with  tho  leave  of  this 
court,  nor  prevent  counsel  from  accepting,  by  agreement  in  writing,  a 
shorter  notice  than  twenty  days.'- 

"  VIII.  It  shall  be  the  duty  of  the  counsel  of  the  claimant,  at  least  ten 
days  before  the  day  of  hearing,  to  file  with  tho  clerk  of  the  court  fifty 
copies  of  a  brief  (printed  in  octavo  form)  of  the  argument  in  behalf  of  the 
claimant.^ 

**IX.  Claims  supported  by  printed  or  written  testimony  shall  be  first 
heard  in  the  order  in  which  they  stand  on  the  docket,  unless  otherwise 
specifically  ordered  by  the  court;  and  afterward  those  claims  shall  be 
heard  in  support  of  which  the  claimant  may  desire  to  introduce  oral 
testimony. 

"  X.  In  cases  where  tho  amount  claimed  exceeds  the  sum  of  one  thousand 
dollars,  the  claimant  sliall  1)e  at  the  expense  of  printing  his  own  brief 
and  testimony.  In  ca.se.s  not  exceeding  that  amount,  the  printing  shall 
be  done  under  the  direction  of  tho  clerk  of  the  court,  at  the  expense  of 
the  United  States. 


'  November  16,  1882,  this  rule  was  amended  by  substituting  "sixty-five" 
for  "fifty." 

«It  has  been  held  that  section  823  of  the  Revised  Statutes  of  the  United 
States  limiting  the  compensation  of  commissioners  to  take  testimony  is 
inapplicable  to  a  commissioner  appointed  by  the  Jlabama  claims  court. 
(Powers  V.  Manning,  154  Mass.  370, 28  N.  E.  290.) 

3 November  16,  1882,  this  rule  was  amended  so  as  to  read:  "It  shall  be 
the  duty  of  the  counsel  of  tlio  claimant,  at  least  ten  days  before  the  day 
of  hearing,  to  file  with  the  clerk  of  the  court  sixty-five  copies  of  a  brief 
(printed  in  octavo  form)  of  the  argument  in  behalf  of  the  claimant,  and 
a  like  number  of  copies  of  the  testimony." 
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''XI.  The  time  to  be  occnpie<l  in  the  oral  arguments  of  counsel  shall  be 
regulated  by  the  rule  in  force  in  the  Supreme  Court  of  the  United  States. 

**  XII.  Whenever  any  deposition  or  documents  shall  have  been  filed  in 
any  case  before  this  court,  either  party  to  any  other  case  may  use  sach 
testimony  on  the  hearing  thereof:  Provided,  That  the  party  so  desiring  to 
use  such  testimony  in  a  case  in  which  the  same  was  not  originally  taken 
shall  file  a  notice  in  the  case  in  which  such  testimony  is  sought  to  be  used 
five  days  before  the  hearing  thereof  of  his  intention  so  to  do,  specifying 
therein  particularly  the  depositions  or  documents  sought  to  be  used  and 
the  case  or  cases  in  which  the  same  were  originally  taken. 

"XIII.  In  the  case  of  any  claimant  who  may  be  absent  f^om  the  United 
States  at  the  time  of  the  making,  or  of  presenting,  his  petition,  such  peti- 
tion may  be  presented  and  veritied  by  the  attorney  in  fact  of  such  claim- 
ant, or  by  any  agent  specially  authorized  thereto,  or  by  any  person  acting 
as  agent  or  next  friend;  but  in  every  case  of  a  petition  filed  without  pre- 
cedent authority  specifically  given,  the  coart  will  require  subsequent  rati- 
fication of  such  petition  or  claim  by  the  claimant. 

"Such  agency  or  ratification  shall,  in  every  ease,  be  duly  established  by 
proof  to  the  satisfaction  of  the  court. " 

On  the  6th  of  October  1882  the  court  adopted  the  following  additional 
rules: 

"XIY.  All  attorneys  admitted  to  practice  in  the  Court  of  Conuuiss loners 
of  Alabama  Claims,  as  created  uuder  the  law  of  Congress,  approved  June 
23,  A.  D.  1874,  will  be  recogni/.ed  as  attorneys  in  this  court,  reestablished 
under  the  law  of  Con<];re88,  approved  J  une  5,  18K2. 

"XV.  Attorneys  for  admission  to  practice  in  this  court,  besides  comply- 
ing with  the  other  requirements  of  the  rules,  must  be  present  when  a 
motion  is  made  for  their  admission.'" 

On  the  20th  of  November  1882  the  court  ordered  that  "in  printing  tes- 
timony the  formal  parts  of  documentary  evidence  upon  which  no  question 
arises  may  be  omitted,  the  counsel  agreeing  thereto  by  a  written  instru- 
ment to  be  filed  in  the  case."  On  the  1st  of  November  1883  the  clerk  of 
the  court  issued  a  circular  letter  containing  minute  directions  as  to  print- 
ing, so  as  to  secure  uniformity;  and  on  the  20th  of  March  1884  he  issued  a 
further  circular  on  the  subject. 

On  the  5th  of  June  1883  the  court  adopted  the  following  instructions  to 
commissioners  employed  to  take  testimony : 

"Court  of  Commissioners  of  *  Alabama'  Claims, 

''Junes,  1S83. 

"  Ordered,  That  the  clerk  of  this  court  be,  and  he  is  hereby,  directed  to 
issue  the  following  instructions  to  commissioners  appointed  and  author- 
ized to  take  testimony  to  be  used  in  the  trial  of  causes  pending  before  it, 
viz: 

"  First.  That  so  soon  as  the  testimony  taken  in  any  case  in  which  the  sum 
claimed  is  one  thousand  dollars  or  loss  shall  have  been  concluded  by  such 
commissioner  he  shall  forthwith  cause  the  same  to  be  carefully  envel- 
oped, sealed  up,  and  properly  indorsed  with  the  number  of  the  case,  and 
promptly  forwarded  by  the  United  States  mail,  or  other  safe  conveyance, 
to  the  clerk  of  this  court. 

"Second.  That  in  any  case  in  which  the  sum  claimed  is  more  than  one 
thousand  dollars,  when  the  testimony  shall  have  been  so  taken  and  printed 
under  the  supervision  of  such  commissioner,  at  the  expense  of  claimant. 


*  June  9, 1885,  the  cotirt  ordered,  "  That,  hereafter,  all  motions  or  papers 
of  any  kind,  in  adjudicated  cases,  shall  1)e  presented  by  the  attorneys  of 
record  in  such  cases,  or  by  some  attorney  of  this  court  in  their  behalf,  in 
open  court,  and  be  approved  by  the  court  before  the  clerk  is  authorized 
to  file  the  same." 
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it  shall  be  forthvritli  sealed  up  and  forwarded  in  like  manner  to  the  clerk 
of  this  court. 

''  Third.  That  in  any  matter  of  contention  between  a  commissioner  of 
this  court  and  olaimnnt  as  to  the  rate  and  amount  of  fees  charged  by  such 
commissioner  for  his  official  service  in  any  case,  the  rate  named  in  the 
statutes  of  the  United  Statt^s  must  govern. 

^'  Fourth.  That  testimony  thus  taken  by  any  commissioner  must  not  be 
withheld  from  this  court  on  account  of  nonpayment  of  fees  charged  in 
excess  of  the  rate  prescribed  by  the  laws  of  the  United  States  for  such 
service. 

' '  Fifth.  That  in  case  of  a  contention  between  any  such  commissioner  and 
a  claimant  in  relation  to  rate  or  amount  of  fees  charged  for  official  service 
in  any  case,  for  which  service  a  rate  of  fees  is  not  prescribed  by  the  laws 
of  the  United  States,  the  question  may  be  submitted  to  the  clerk  of  this 
conrt,  to  be  decided  by  him,  subject  to  the  approval  of  the  court;  but  the 
testimony  must  not  be  withheld  from  the  court  during  the  pendency  of 
the  controversy.'* 

From  time  to  time,  as  occasion  arose,  the  court  issued 
®** J"®  "  **     ^   orders  in  relation  to  the  proof  and  valuation  of  war 
premiums.    These  orders  were  as  follows : 

"Court  of  Commissioners  of  'Alabama'  Claims, 

'' March  1,18S3. 
**  Ordered,  That  in  the  disposition  of  claims  of  the  second  class,  for  the 
payment  of  claims  for  war  risks,  this  court  will,  in  its  estimate  of  the 
value  of  scrip  dividends,  receive  proof  of  its  market  valne  nt  the  date  of 
itd  issue,  and  will  be  governed  by  that  proof  when  properly  submitted. 
Attest: 

D.  \V.  Fkssenden,  Clerk."  ^ 

''Court  of  Commissioners  of  'Alabama'  Claims, 

''March?,  I8S3, 

''Ordered,  That  the  coart  will  designate,  in  such  places  where  policies 
covering  war  risks  were  issued  during  the  war  of  the  rebellion,  as  it  may 
deem  necessary,  competent  persons  who  may,  at  the  re(piest  of  the  claimants 
under  the  second  class,  aua  at  the  proper  cost  and  expense  of  such  claim- 
ants, make  up  from  the  books,  records,  and  data  of  the  insurance  compa- 
nies, schedules  showing  Che  particulars  concerning  each  premium  for  war 
risk  paid,  and  for  which  a  claim  shall  have  been  duly  tiled,  including  the 
number  and  date  of  the  policy,  the  date  of  the  Insurance,  in  whose  name 
such  insurance  was  made,  the  sum  insured,  to  whom  payable,  and  the 
subject  of  the  risk,  the  amount  of  war  and  marine  premium,  the  amount 
of  war  premium,  Avhen  such  premium  was  paid — whether  by  note  or  cash 
payment,  and  what,  if  any,  percentage  of  scrip  was  declared  or  issued 
for  or  on  account  of  such  premium,  and  the  face  value  of  such  scrip. 

"Such  schedules,  .when  prepared  and  verified  in  each  case  in  which  they 
are  to  be  used,  by  the  oath  of  the  party  preparing  them,  either  in  this 
court  or  before  some  commissioner  appointed  by  the  court  to  take  testi- 
mony in  cases  coming  before  it,  in  like  manner  as  other  testimony  in  said 
cases  is  verified,  and  subject  to  the  right  of  cross-examination  on  the  part 


I  June  1,  1883,  counsel  for  the  United  States  issued,  for  the  information 
and  guidance  of  attorneys  for  claimants  of  class  2,  a  table  showing  scrip 
dividends  declared  by  certain  insurance  companies.  lie  announced  that 
he  would  insist  upon  a  deduction  of  those  dividends  from  the  amounts  of 
premiums  paid.  As  stated  in  the  rule,  the  measure  of  value  adopted  for 
that  purpose  was  the  market  value  of  the  scrip  at  the  date  of  its  issuance. 
The  court  was  able,  however,  as  the  result  of  the  trial  of  a  number  of 
cases,  to  fix  the  valuation  of  the  scrip  of  certain  companies  at  a  certain 
figure  for  each  year  from  1861  to  1865,  inclusive. 
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of  tho  United  States,  ma^  thereafter,  except  as  hereinafter  provided,  be 
introdaced  in  evidence  either  by  the  claimants  or  by  the  United  States, 
upon  the  trial  of  the  respective  causes  to  which  they  relate,  and  shall  be 
received  as  prima  facie  evidence  of  their  contents,  except  as  to  the  inter- 
est of  snch  cbiiniants  in  the  premiams  in  such  schedules  referred  to;  but 
nothing  herein  contained  shall  be  deemed  to  prejudice  or  affect  the  right 
of  or  prevent  the  counsel  on  behalf  of  the  United  States  or  counsel  for 
any  claimant  from  contradicting  any  such  schedule,  or  from  introducing 
proof  of  the  incorrectness  of  the  same  or  any  part  thereof,  aud  no  such 
schedule  shall,  after  objection  thereto  by  the  counsel  on  behalf  of  the 
United  States,  or  tho  counsel  for  the  claimant,  be  received  in  evidence  as 
aforesaiil,  uuless  tlie  person  making  the  same  and  the  books,  records  or 
data,  from  which  tho  same  wsvi  made,  shall,  after  ten  days'  notice  in  writ- 
ing by  the  counsel  making  objection  to  the  introduotion  thereof  to  the 
opposing  counsel,  be  produced  for  examination  and  inspection  by  said 
counsel  before  this  court. 

''Nothing  herein  contained  shall  be  deemed  to  prevent  any  claimant  from 
making  proof  of  his  claim  in  any  manner  other  than  hereinafter  provided, 
and  in  conformity  with  the  rules  of  law/' 

''Court  of  Commissioners  of  'Alabama'  Claims, 

**  April  STf,  188$, 
*^Otderedf  That  in  all  cases  under  the  second  class  coming  before  this  court 
claimants  are  required  to  file  with  the  clerk,  at  least  teu  days  before  said 
cases  are  heard,  the  original  policies  of  insurance  upon  which  payments 
for  war  premiums  were  made,  where  said  policies  are  in  existence  aud  can 
be  produced.  Where  the  original  policies  can  not  be  produced,  their  place 
mav  be  nupplied  by  copies  thereof  duly  sworn  to  before  any  officer  quali- 
fied to  administer  oaths.  . 
"Attest: 

"D.  W.  Fessenden,  Cleric." 

"Court  of  Commissioners  of  'Alabama'  Claims, 

'^February  19, 1884, 

"The  conrt  has  considered  all  the  evidence  before  it  upon  the  question  of 
the  practice,  which  is  alleged  to  have  been  followed  by  the  Columbian  In- 
surance Company,  of  New  York,  of  making  certain  rebates  on  premiums 
paid  by  parties  taking  out  policies  in  that  company,  and  it  is  thereupon — 

^*Ordered,  That  the  rule  adopted,  and  hereafter  to  be  followed  by  the 
conrt  in  respect  to  such  policies,  will  be  as  follows: 

"  Except  in  o.ises  where  it  is  specifically  shown  that  no  such  rebate  was  in 
fact  allowed,  a  deduction  will  be  made  f^om  the  amount  of  war  premiums 
claimed  to  have  been  originally  paid  to  said  company,  of  10  per  cent  where 
the  insurance  was  on  vessel  and  freight,  and  of  15  per  cent  where  the 
insurance  was  on  merchandise. 

"But  this  rule  shall  not  be  construed  as  relieving  claimants  from  show- 
ing, under  the  existing  rules  and  practice  of  the  court,  the  actual  amount 
of  scrip,  rebate,  or  deduction  in  any  form,  made  by  the  said  company  on 
said  policies. 

"Attest: 

"D.  W.  Fessenden,  Clm-k,'' 

'Court  of  Commissioners  of  'Alabama'  Claims, 

**November  IS,  1884, 
**Ordered,  That  in  view  of  the  limited  time  prescribed  for  the  duration  of 
thi^  court,  and  the  large  number  of  cases  of  the  second  class  remaining 
untried,  counsel  in  charge  of  such  cases  are  hereby  directed  to  file  imme- 
diately all  necessary  vouchers  therein,  so  as  to  enable  the  insurance 
examiner  to  prepare  his  reports  with  the  least  possible  delay. 
"Such  vouchers  consist  of: 
"First.  Orijjinal  iiolicies. 

"Second.  Copies  of  policies  under  oath  made  prior  to  appointment  of 
examiners. 
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''Third.  Certificates  of  examiners  nnder  oath  before  United  States  com- 
miBHloners. 

*'  Fourth.  All  other  evidence  showing  payment  of  war  premiums. 

''Certiticates  of  notaries  public  to  Sf/nednles,  and  other  similar  forms  of 
verirication,  are  not  admissible  to  establish  the  payment  of  war  premiums. 

"Attest: 

"D.  W.  FE8SENDEN,  Clerk." 

"Court  of  Commissioners  of  'Alabama'  Claims, 

'*ApHl  f,  1885. 

"memorandum  of  decision. 

"  Recurring  to  the  question  raised  yesterday  as  to  the  necessiiy  of  proof  of 
inability  to  produce  original  piipers,  as  a  condition  precedent  to  the  ad- 
miHHtbility  of  copies  tnereof,  or  other  secondary  testimony  to  establish  the 
payment  of  premiums  for  insurance  against  war  risks,  after  mature  reflec- 
tion, the  court  has  come  to  the  conclu>ion  that  the  well-anderstood  prin 
ciplee  of  law  bearing  on  that  question  must  be  observed. 

"Hut  it  appearing  to  the  court  that  in  many  cases  the  current  book  en- 
tries of  insurance  contracts,  made  at  i  he  date  of  the  issuance  of  policies, 
are  iu  substance  duplicates  of  said  contracts,  in  which  the  conditions  of  the 
said  contracts  are  all  set  forth,  and  on  which  subseciuent  modifications 
are  usually  entered,  anil  which  modifications  are  less  freqaently  indorsed 
on  the  ])olicieB  delivered  to  the  insured,  su<;h  original  book  entries  which 
appear  to  be  in  fact  substantial  duplicate  policies  may  be  admitted  as 
primary  testimony. 

"In  cases  submitted  during  this  week,  iu  which  judgments  have  been 
announced  in  favor  of  claimants,  and  in  which  the  testimony  is  deficient 
as  to  the  questious  above  indicated,  an  order  will  be  entered  to  withhold 
certification  of  judgments,  preliminary  to  the  vacation  thereof,  if  such 
satisfactory  testimony  shall  not  be  supplied  within  the  next  thirty  days. 

"To  obviate  the  necessity  of  recalling  witnesses  in  these  cases  above  in- 
dicated, and  subsequent  cases  of  like  character,  claimants  may,  if  ^ey 
shall  so  prefer,  produce  the  company's  books  iu  this  court.'' 

On  the  26th  of  March  1883  the  court  ordered  that 
Praetioe  as  to  Amend-  u  ^u  motions  to  amend  shall  be  in  writing  and  filed 
ments. 

with  the  clerk  in  the  respective  cases  to  which  they 

apply '"  that  "  notice  thereof  accompanied  by  a  copy  of  the  proposed 
amendment ''  should  "  be  given  to  the  counsel  for  the  United  States  at  the 
time  of  filing  the  same;''  and  that  such  motions  would  be  disposed  of 
"  when  said  cases  were  heard,  unless  sooner  called  up  by  agreement  of 
counselor  by  direction  of  the  court."  Where,  after  the  time  for  filing 
claims  had  expired,  a  motion  was  made  for  leave  to  amend  a  petition  by 
inserting  in  it  a  new  item  of  war  premium,  the  court  refused  the  motion 
on  the  ground  that  the  item  constituted  a  new  and  distinct  claim  * 

On  the  26th  of  January  1883  the  court,  "  in  view  of 
Order  of  BntineM.  the  delay  on  the  part  of  counsel  for  claimants  to  pre 
pare  their  cases  for  hearing  «  «  *  ^  and  of  the 
necessity  for  immediate  action  looking  to  the  disposition  of  these  oases 
within  the  time  fixed  by  law/'  announced  that  on  the  14th  of  February 
the  docket  would  be  called  down  to  case  No.  1500,  inclusive,  and  that 
cases  would  be  disposed  of  in  their  order,  unless  for  good  cause  shown  a 
postponement  should  be  granted.  Counsel  were  therefore  notified  that 
they  should  at  once  proceed  to  take  testimony  in  the  cases  in  question, 
and  that '' unnecessary  delay"  in  so  doing  would  not  be  accepted  as  a 
ground  for  further  postponement.    On  the  29th  of  June  1883  the  court 

>  Ballard  v.  United  States,  No.  444,  class  2. 
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adjourned  to  the  first  Wednesday  in  the  ensuing  October,  at  the  same  time 
announcing  that  wheu  it  reassembled  it  would  **  immediately  thereafter 
begin  the  second  regular  call  of  the  calendar,  commencing  with  No.  1 
and  proceeding  consecutively  with  the  cases  untried  in  the  order  of 
their  numbers;  reserving,  however,  the  right  to  group  cases  relating  to 
the  same  ship  or  subject-matter  until  further  order  of  the  court,  provided 
counsel  for  the  claimants  give  at  least  ten  days^  notice  to  the  counsel  on 
behalf  of  the  United  States  of  the  cases  they  may  desire  to  so  group.''  On 
the  18th  of  February  1884  an  order  was  made  to  the  effect  that  on  and 
after  the  third  Monday  of  the  next  month  cases  tried,  or  submitted  to  the 
court  on  testimony  and  briefs,  would  not  be  suspended  for  the  prodnction 
of  further  testimony,  but  that  final  judgment  would  be  entered  on  the 
evidence  then  before  the  court. 

By  the  third  section  of  the  act  of  June  3,  1884,  extending  the  duration 
of  the  court,  it  was  provided  that  the  court  should  proceed  with  all  con- 
venient dispatch  to  the  final  adjudication  of  all  claims  of  the  first  class, 
and  that,  as  soon  as  it  should  be  satisfied  that  the  aggregate  of  the  judg. 
ments  of  that  class  with  interest  would  not  exceed  the  amount  of  the  fund 
after  the  deduction  of  expenses,  it  should  report  a  list  of  all  such  judg- 
ments then  rendered  in  order  that  they  might  be  paid.  Any  subsequent 
judgments  of  the  first  class  were  directed  to  be  reported  in  like  manner, 
as  from  time  to  time  they  should  be  rendered.  Acting  upon  these  provi- 
sions the  court  on  June  19,  1884,  directed  the  clerk  to  prepare  a  complete 
list  of  judgments  of  the  first  class,  with  interest  reckoned  on  each  one. 
On  the  26th  of  July  notice  was  published  that,  in  accordance  with  the 
requirements  of  the  law,  a  report  had  been  made  of  all  judgments  of  the 
first  class  from  the  organization  of  the  court  to  the  22d  of  July  1884,  inclu- 
sive. From  this  list,  howev(>r,  there  were  omitted  certain  cases  in  which 
"motions  for  vacating  judgments  and  for  new  trials"  were  pending. 

These,  and  the  cases  in  which  no  judgment  had  been  rendered,  yet 
remained  to  be  disposed  of.  To  facilitate  their  ilisposition  the  court  on 
the  22d  of  July  ordered  that,  upon  its  reassembling  on  the  15th  of  the 
ensuing  October,  all  cases  of  the  first  class  should  be  peremptorily  called 
in  their  numerical  order,  and  that  those  not  ready  for  trial  should  be 
dismissed  until  special  and  satisfactory  reasons  should  be  shown  to  the 
contrary;  and  that  as  soon  as  cases  of  the  first  class  should  have  been 
disposed  of  a  peremptory  call  should  be  made,  and  enforced  by  a  like 
penalty,  of  all  remaining  cases  of  the  second  class,  '*it  being  understood, 
however,  that,  as  heretofore,  counsel  for  claimants  may  at  the  trial  group 
their  cased  of  each  separate  class,  with  the  consent  of  the  counsel  on 
behalf  of  the  United  States  first  had  and  obtained."  February  20,  1885, 
the  court  made  a  peremptory  order,  requiring  all  cases  not  previously 
disposed  of  to  be  ready  for  trial  on  the  20th  of  the  ensuing  May,  subject  to 
be  called  up  at  any  time  thereafter  iu  their  numerical  order;  and  on  the 
27th  of  July  it  was  ordered  that  on  and  after  the  5th  day  of  the  ensuing 
October  cases  remaining  on  the  docket  untried  and  not  dismissed  should 
be  called  and  finally  disposed  of  in  their  numerical  order,  commencing 
with  the  first  untried  case.  Finally  on  November  23,  1885,  it  was  ordered 
that  all  motions  for  rehearing  or  for  the  introduction  of  further  evidence 
should  be  presented  on  or  before  the  2d  of  December,  and  that  no  such 
motions  would  be  received  after  that  date. 
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On  questious  of  substantive  law  the  second  court 
"'^uldtod^SUtolf ''^  ge'^^rally  followed  the  decisions  of  the  first  court 
wherever  they  were  applicable.  But  on  the  question 
as  to  who  were  entitled  to  the  ^^  protection  of  the  United  States  in  the 
premises/'  the  second  court  departed  from  one  of  the  opinions  of  the  first 
court.  We  have  seen  that  the  latter  conrt  disallowed  claims  for  losses  by 
British  subjects  serving  on  American  vessels  which  were  destroyed  by 
Confederate  cruisers,  on  the  ground  that  it  did  not  appear  to  be  the  inten- 
tion of  Congress  to  admit  British  subjects  to  participate  in  the  distribution 
of  the  money  paid  by  their  government  under  the  Geneva  award ;  and  it 
has  been  said  that  this  was  *'  the  only  case  where  the  written  opinion  of 
the  judges  did  not  meet  with  a  very  general  acceptance.''^  As  the  act  of 
1874  did  not  clearly  disclone  an  intention  to  allow  such  claims,  the  first 
court  argued  that  Congress  did  not  intend  to  allow  them,  since  they  were 
not  among  the  purposes  for  which,  as  shown  by  the  diplomatic  corre- 
spondence and  the  terms  of  the  award,  ''Great  Britain  supposed  she  was 
paying"  the  money.  The  second  court  naturally  rejected  this  argument, 
which  was  at  variance  with  the  principle  on  which  the  act  of  1882  was 
based,  and  held  that  the  claims  of  British  subjects  serving  on  board  of 
American  vessels  were  admissible.^ 

The  question  as  to  whether  British  subjects  were  entitled  to  the  protec- 
tion of  the  United  States  in  the  premises  was  raised  again  in  the  case  of 
certain  members  of  the  association  of  underwriters  known  to  the  commer- 
cial  world  as  the  London  IJoyds.  In  this  case  the  court  held  that  the 
claimants  were  not  entitled  to  the  protection  of  the  United  States.  The 
claim  to  the  protection  of  a  government  might,  said  the  court,  embrace  (1) 
a  person's  natural,  civil,  and  political  rights;  (2)  his  rights  of  property; 
and  (3)  his  right  of  freedom  ^om  needless  restraint.  The  claimants  in 
question  were  not  at  the  time  of  their  loss  subject  to  the  jurisdiction  of 
the  United  States;  they  were  not  citizens  of  the  country;  they  did  not 
reside  within  its  territorial  limits;  nor  were  they  sailing  under  its  flag  on 
the  high  seas.  They  had  not  given  their  allegiance,  either  temporary  or 
permanent,  to  the  United  States,  and  consequently  had  not,  said  the  court, 
established  the  relation  between  themselves  and  the  Government  of  the 
United  States  on  which  a  personal  right  to  claim  its  protection  depended. 
The  only  question  that  remained  was  whether  they  could  claim  the  right 
of  protection  in  respect  of  the  property  that  was  insured  by  them  and 
destroyed.  In  certain  cases,  said  the  court,  the  owner  of  property  might 
be  entitled  to  the  protection  of  his  sovereign  in  respect  of  property  within 
the  jurisdiction  of  another  sovereign,  but  this  right  of  protection  depended 
upon  the  existence  of  title  in  the  property.  In  the  present  case  the  claim- 
ants were  not  owners  of  the  property  at  the  time  of  its  loss,  nor  did  they 
possess  a  right  of  control  in  respect  of  it.  They  were  merely  insurers. 
Their  demand  was  not  in  reality  for  the  loss  of  property,  but  for  indem- 
nity on  account  of  a  loss  in  their  business  as  insurers  of  certain  property 
on  the  high  seas  under  the  flag  of  the  United  States.  It  was  not  con- 
tended that  the  insurance  contracts  passed  the  title  to  the  property  from 
the  insured  to  the  insurers;  and  it  could  not,  said  the  court,  be  maintained 


'  Hackett's  Geneva  Award  Acts.  7.">. 
-  Caasidy  v.  United  States,  Xo.  Mi. 
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that  the  claimantH  were  entitled  to  the  protection  of  the  United  States  in 
the  conduct  of  their  hnsiness  as  insurers,  siDce  it  was  shown  that  this 
basiness  was  conducted  exclusively  in  London  and  within  the  exclusive 
jurisdiction  of  Great  Britain.  Judgment  was  therefore  entered  for  the 
United  States.  1 

The  question  of  protection  also  arose  in  the  case  of  certain  American 
claimants  for  premiums  paid  for  insurance  against  war  risks  on  goods 
shipped  on  British  vessels.  Objection  was  made  to  the  allowance  of  these 
olaims,  on  the  ground  (1)  that  as  the  shipments  were  made  on  neutral 
ships  there  was  no  war  risk  to  be  insured  against,  and  (2)  that  as  to  such 
shipments  the  claimants  were  not  entitled  to  the  |Trotection  of  the  United 
States  in  the  premises.  The  court  deemed  neither  of  these  objections 
well  founded.  The  court  held  that  it  was  a  matter  of  interest  to  the 
United  States,  during  the  civil  war,  that  its  commerce  should  be  kept  up 
even  in  foreign  ships;  and  that  American  shippers  ought  not  to  be  denied 
relief  because,  when  a  large  part  of  the  American  merchant  marine  had 
been  driven  from  the  seas,  they  used  foreign  ships.  Harlan,  P.  J.,  dis- 
sented.^    The  court  said : 

'*  The  more  restricted  right  which  an  alien  may  have  to  demand  protec- 
tion for  his  person  and  propertv  of  the  state  where  he  is  temporarily 
sojournin<r,  does  not  at  all  taKe  the  place  of,  or  interfere  with,  this  higher 
claim  to  the  protection  of  his  own  government.  Behind  this  special  and 
present  protection  which,  under  the  recognized  law  of  nations,  the  flag 
affords,  there  is  the  final  right  of  appeal  to  the  government  of  his  allegi- 
ance, which  every  American  citizen  has  at  all  times  and  in  all  places. 
And  it  is  this  broader  and  more  comprehensive  right  which  we  think  was 
contemplated  by  the  framers  of  the  statute.'' 

Harlan,  P.  J.,  arguing  against  this  view,  maintained  that  the  goods  in 
question  were  at  the  time  under  the  protection  of  Great  Britain  and  not 
of  the  United  States.  He  placed  much  emphasis  on  the  position  of  the 
United  States  in  respect  of  claims  growing  out  of  the  bombardment  of 
Greytown,  likening  the  property  of  an  American  citizen  on  a  British  ship 
on  the  high  seas  to  that  of  the  French  subjects  in  Grey  town.  When  the 
French  Government  presented  claims  for  the  destruction  of  their  property, 
the  United  States  replied  that  they  must  look  for  indemnity  to  the  com- 
munity to  whose  protection  they  had  committed  their  persons  and  prop- 
erty. He  also  contended  that  the  words ''entitled  to  the  protection  of 
the  United  States  in  ike  premises  "  could  only  refer,  when  the  subject-matter 
of  the  act  was  examined,  to  '^property  sailing  on  the  high  seas  under  the  flay 
of  the  United  States,'' 

It  was  held,  following  the  decision  of  the  first  court,  that  a  colorable 
transfer  of  a  vessel  of  the  United  States  which  had  been  captured  by  a  Con- 
federate cruiser  to  the  British  flag,  in  order  to  rescue  her  from  the  hands 
of  the  captors,  <!i(l  not  forfeit  the  protection  of  the  United  States,^ 

Another  important  question  decided  by  the  court 
what  Constitute    a  ^^^  ^^^^  ^^  ^  what  constituted  a  Confederate  cruiser 
"Oonfaderate  Cruiser. 

within  th?  meaning  of  the  act  of  1882.     'i  his  question 

did  not  arise  before  the  first  court,  because  the  cruisers  for  whose  acts 

^Biscoffet  al,  v.  United  States,  No.  5693,  claas  1. 
-  The  Pacific  Mills  v.  United  States,  No.  793,  class  2. 
3  Tyler  v.  United  States,  No.  4438,  class  1. 
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claims  were  allowed  were  specifically  dosignated.  The  act  of  1882,  how- 
ever, included  Confederate  cruisers  generally.  The  construction  to  be 
placed  upon  this  term  was  first  decided  by  the  court  in  the  case  of  the 
Boanoke,  a  merchant  steamer  plying  between  New  York  and  Havana.  On 
September  29,  1864,  when  on  her  regular  voyage  to  New  York  and  when 
about  sixty  miles  out  from  Havana  on  the  high  seas,  uhe  was  forcibly 
taken  possession  of  by  one  John  C.  Braine  and  certain  officers  and  men 
under  his  command,  all  of  whom  had  gone  on  board  the  vessel  at  Havana 
in  the  disguise  of  passengers.  Subsequently  the  vessel  was  burned  by 
her  captors.  Her  owners  made  a  claim  for  her  loss  on  the  ground  that 
Braine,  who  held  a  commission  from  the  Confederate  secretary  of  the 
navy,  had  made  his  way  from  Bermuda  to  Matauzas  on  a  schooner  called 
the  Resolution f  which,  it  was  contended,  was  to  be  considered  for  the  pur- 
poses of  the  case  as  a  Confederate  cruiser.  The  schooner,  however,  was 
unarmed,  and  on  her  arrival  at  Matauzas  was  condemned  and  sold,  and 
Braine  and  his  men  went  as  passengers  to  Havana,  where  they  remained 
until  they  boarded  the  Roanoke.  The  court  held  that  neither  the  Resolution 
nor  Braine  and  his  men  could  be  considered  as  '^ Confederate  cruisers;'' 
that  the  term  "Confederate  cruisers''  in  the  act  of  1882  "was  intended 
by  Congress  to  include  only  armed  vessels,  public  or  private,  fitted  for 
hostile  operations  upon  the  high  seas,  and  acting  under  the  authority  of 
the  Confederate  government." 

The  same  question  was  next  determined  in  the  case  of  the  Boston,  which 
was  one  of  the  vessels  excluded  from  consideration  by  the  Geneva  tribunal 
for  want  of  evidence.  The  Boston  was  originally  a  steam  towboat,  in  the 
merchant  marine  service,  plying  on  the  Mississippi  River  between  New 
Orleans  and  the  Gulf  of  Mexico.  She  was  captured  on  the  night  of  June 
9, 1863,  by  one  James  Duke  and  certain  other  persons  who,  armed  with 
short  rifles,  sabers,  and  pistols,  came  on  board  by  means  of  a  barge  or  row- 
boat,  overpowered  the  crew,  and  caused  the  Boston  to  be  steamed  down 
the  river  to  the  Gulf  of  Mexico,  where  he  formally  declared  her  to  be  a 
prize  of  the  Confederate  States,  put  her  crew  under  duress  as  prisoners  of 
war,  and  ran  up  the  Confederate  flag.  On  the  same  night,  using  the 
Boston  for  the  purpose,  Duke  and  his  men  captured  and  destroyed  the 
bark  Lenox  near  the  mouth  of  the  Mississippi  River.  The  court  held  that 
the  Boston  was  not  a  "Confederate  cruiser."  The  Boston  waa  not,  said 
the  court,  speaking  through  Judge  HarUiu,  armed  or  "fitted  for  hostile 
operations  on  the  high  seas.''  She  was  in  a  condition  at  the  time  to  be 
used  only  as  "  a  transport  to  carry  the  assailants  to  their  intended  victims 
and  plunder,"  and  difiVred  from  the  barge  used  by  the  same  men  in  her 
capture  only  in  being  propelled  by  steam,  while  the  barge  was  propelled 
by  oars.  "In  the  opinion  of  the  court,"  said  Judge  Harlan,  "the  mere 
presence  of  armed  men  on  board  and  in  control  of  a  vessel  on  the  high 
seas  is  not  sufiiciimt  to  establish  the  character  of  the  craft  as  a  Confederate 
cruiser  within  the  mcaniug  of  the  statute.  And  if  the  vessel  used  in 
effecting  this  capture  had  been  of  such  construction,  or  so  armed  and 
equipped  as  to  be  itself  an  implement  of  warfare  on  the  high  seas,  being 
under  the  control  of  an  effective  force  of  armed  men,  it  would  still  have 
been  necessary  to  prove  by  competent  evidence  that  the  expedition  was 
at  the  time  acting  under  the  authority  of  the  Confederate  government  to 
bring  it  within  the  requirements  of  the  statute.'' 
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The  claimants  endeavored  to  show  that  James  Duke  was  an  officer  in 
the  Confeaerate  navy  (1)  by  the  oral  testimony  of  witnesses  as  to  what  he 
said  before,  at,  and  after  the  capture  of  the  Lenox;  (2)  by  a  certified  copy 
of  the  proceedings  of  an  alleged  Confederate  prize  court  under  whose  de- 
cree the  Boston  was  seized  and  sold ;  and  (3)  by  a  copy  of  the  Confederate 
Naval  Register  containing,  under  the  head  of  **  deaths,  resignations,  cas- 
ualties,'' the  entry:  '*Duke  James,  acting  master  Nov.  20,  1863/'  The 
court  held  that  his  character  as  an  officer  was  not  satisfactorily  proved. 
''But,"  said  Judge  Harlan,  ''if  it  had  been  conclusively  proved  that  said 
Duke  was,  at  the  time  of  the  capture  of  the  Lenox^  an  officer  in  the 
Confederate  navy,  that  fact  and  his  presence  iu  command  of  a  ship  on  the 
high  seas  would  not,  in  the  opinion  of  the  court,  considered  in  the  light  of 
all  the  decisions  cited  on  the  trial,  raise  the  legal  presumption  that  he 
was  acting  under  the  authority  of  the  Confederate  government,  unless  it 
were  also  shown  that  the  ship  was  a  public  vessel  iu  commission,  or  its 
tender,  belonging  to  the  Confederate  government.  Even  if  found  in  com- 
mand of  a  private  vessel  sailing  under  the  authority  of  a  letter  of  marque, 
his  authority  would  depend  on  the  letter  rather  than  his  commission  as  a 
naval  officer.  In  the  case  at  bar  it  is  made  clear  to  the  court,  from  the 
testimony  produced,  that  the  Hteauier  Boston  was  not  a  public  vessel  in 
commission  belonging  to  the  Confederate  government.  And  it  is  equally 
clear  that  it  was  not  sailing  under  a  letter  of  marque,  nor  is  it  claimed 
that  it  was.  Hence,  after  a  patient  review  of  all  the  facts  brought  out  in 
the  testimony,  and  a  mature  consideration  of  all  the  principles  of  law,  so 
ably  and  exhaustively  presented  in  the  argument,  by  learned  counsel  for 
claimants,  as  well  as  by  government  counsel,  the  court  is  compelled  to 
oouclnde  that  the  bark  Lenox  was  not  captured  by  a  Confederate  cruiser 
within  the  meaning  of  the  act  of  June  5,  1882." 

The  question  as  to  what  constituted  a  Confederate  cruiser  was  also 
decided  in  the  case  of  the  steamer  Ike  Daris^  which  was  seized  on  the  high 
seas  by  men  professedly  in  the  service  of  the  Confederate  government  who 
had  gone  on  board  of  her  at  Matamoras  as  passengers  for  New  Orleans. 
The  couit  said  that  the  case  thus  fell  within  the  principle  laid  down  in 
the  case  of  the  Roanoke,  It  was  alleged,  however,  that  the  captors  of  the 
Ike  Davie  "ran  said  steamer  into  the  port  of  Lavacca,  Texas,  and  subse- 
quently instituted  proceedings  against  said  vessel  as  a  prize  of  war  in  the 
Confederate  States  court  at  Gonzales,  Texas,"  under  which  the  steamer 
was  condemned  and  sold;  and  it  was  argued  for  the  claimant  that  the 
findings  of  this  prize  court  should  have  the  same  effect  as  if  the  capture 
had  been  made  by  a  duly  commissioned  cruiser.  To  this  the  court  replied 
(I)  that  there  was  "nothing  in  the  evidence  to  show  upon  what  facts  the 
adjudication  of  this  so-called  prize  court  was  based;"  and  (2)  that  the 
Alabama  claims  court  could  not  recognize  the  Southern  confederacy  «'ih 
being  competent  to  establish  prize  courts.' 

Tlie  "Confederate  cruiser"  question  was  finally  discussed  and  decided 
in  the  case  of  the  ship  Alleganeauj  which  was  seized  on  the  night  of  Octo- 


>0n  this  point  the  court  cited  The  Lilla^  2  Sprague,  177;  2  Clifford,  169; 
Miller  v.  U,  S,,  11  Wallace,  268;  Texas  v.  Whiiey  7  Id.  700;  Hickman  v.  Jones, 
9  Id.  197;  Knox  v.  Lee,  12  Id.  437;  Huntington  v.  Texae,  16  Id.  402,  411; 
National  Bank  of  Washington  v.  Texas,  20  Id.  72, 83. 
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ber  28,  1862,  in  tho  Chesapeake  Bay,  by  eighteen  officers  and  men  of  the 
Confederate  navy,  commanded  by  Lieutenants  John  Taylor  Wood  and  8. 
Smith  Lee.  These  officers  were  commissioned  officers  in  the  Confederate 
navy,  and  were  at  the  time  acting  under  the  si)ecial  orders  of  the  Con- 
federate secretary  of  the  navy,  and  the  men  who  were  with  them  were 
specially  detailed  from  the  James  River  squadron.  They  came  overland 
to  the  Chebapeake  Bay  from  the  Patrick  Henry,  an  armed  and  commissioned 
Confederate  vessel,  for  the  purpose  of  preying  upon  United  States  mer- 
chant vessels;  and,  having  secured  two  or  three  small  vessels  of  not  more 
than  fifteen  or  twenty  tons,  had  been  cruising  about  for  two  or  throe 
nights  when  they  attacked  the  AUeganean.    The  court  said: 

''The  meaning  of  the  term  'Confederate  cruiser'  was  defined  by  this 
3ourt  in  the  case  of  the  Roanoke  (  Warren  v.  United  States),  French,  J.,  deliv- 
ering the  opinion  in  these  words :  '  We  can  reach  no  other  conclusion  than 
that  the  phrase  "Confederate  cruiser,''  as  fonnil  in  the  act  of  18^,  was 
intended  by  Congress  to  include  only  armed  vessels,  public  or  private, 
fitted  for  hostile  operations  upon  tht  high  seas,  and  acting  under  the 
authority  of  the  Confederate  government.' 

"In  the  case  of  the  Lenox  {Lindsey  v.  United  States),  Harlan,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  'In  the  opinion  of  the  court  the  mere 
presence  of  armed  men  on  board  and  in  control  of  a  vessel  on  tlie  high 
seas  is  not  sufficient  to  estaldish  the  character  of  the  craft  as  a  Confeder- 
at>e  cruiser  within  the  meaning  of  tho  statute.  And  if  the  vessel  used  in 
effecting  this  capture  had  been  of  such  construction,  or  so  armed  and 
equipped  as  to  be  itself  an  implement  of  warfare,  on  tho  high  seas,  being 
under  the  control  of  an  effective  force  of  armed  men,  it  would  still  have 
been  necessary  to  prove  by  competent  evidence  that  the  expedition  was  at 
the  time  nctingunder  the  authority  of  the  Confederate  government  to  bring 
it  within  the  requirements  of  the  statute.' 

" Proceeding,  the  court  said:  'But  if  it  had  been  conclusively  prove<l 
that  said  Duke  (the  commander  of  the  Confederate  force)  was  at  the  time 
of  the  capture  of  the  Lenox  an  officer  in  the  Confederate  navy,  that  fact, 
and  his  presence  in  command  of  a  ship  on  tho  high  seas,  would  not,  in  the 
opinion  of  the  court,  considered  in  the  light  of  all  the  decisions  cited  on 
the  trial,  raise  the  legal  presumption  that  ne  was  acting  under  the  author- 
ity of  the  Confederate  government,  unless  it  were  also  shown  that  the  ship 
was  a  public  vessel  in  commission  or  its  tender,  belonging  to  the  Confed- 
erate government.  Even  if  found  in  command  of  a  private  vessel  sailing 
under  authority  of  a  letter  of  marque,  his  authority  would  depend  on  the 
letter  rather  than  his  couiinission  as  a  naval  officer.' 

"From  these  decisions,  in  order  to  constitute  a  'Confederate  cruiser' 
there  must  have  been,  first,  an  armed  vessel,  and  second,  the  vessel  must 
have  been  a  conimissioiRMl  vessel  of  the  Confederate  navy,  or  she  must 
have  carried  letters  of  murq  ue  from  the  Confederate  government.  Further 
than  this,  the  fiict  that  the  crew  were  a  part  of  the  Confederate  naval 
forces,  and  were  acting  under  authority  of  the  Confederate  government, 
would  not  supply  the  absence  of  letters  of  marque. 

"The  vessels  employed  in  the  destruction  of  t\ie  Alleganean  were  not 
armed,  they  were  not  in  commission,  and  they  had  no  letters  of  marque. 
The  official  and  authorized  character  of  the  men  could  not  do  away  with 
the  necessity  of  authority  running  to  tiie  vessels  themselves,  nor  could  the 
fact  that  the  men  were  armed  supply  the  lack  of  sTmament  npou  the  ves- 
sels in  order  to  bring  them  up  to  the  character  of '  cruisers.' 

"The  learned  counsel  for  the  claimants,  with  much  earnestness  and 
ingenuity,  undertakes  to  meet  the  difficulty  npon  the  theory  that  the 
vessels  employed  were  tenders  to  the  Patrick  Henry,  a  duly  commissioned 
and  armed  vessel  of  the  Confederate  navy,  and  argues  that  a  cruiser  can 
send  her  boats  and  men  off  to'  adistance  and  commit  depredations  at  arm's 
length,  and  that  the  damage  in  this  case  was  in  fact  ana  effect  done  by  the 
r  Patrick  Henry  herself.  It  is  difficult  to  see  how  this  viewer  the  statement 
of  Wood  that  the  boats  were  tenders  of  thtM-niiser  can  be  sustained  in  the 
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face  of  his  testimony  that  U  weut  at  ouce  to  Matthews  county,  Virginia, 
near  New  Point  Coniibrt,  and  there  found  a  snitabie  boat,  fitted  her  as  a 
man-of-war  launch'  (p.  57.  liecord),  and  in  the  face  of  the  testimony  of 
Lee  that  *  We  had  two  small  bo  its  that  we  obtained  on  the  bay  shore,  with 
sails  and  a  sailing  skiff,  we  captured  from  iwo  Union  men.  No  boats  were 
brought  from  Richmond  or  from  any  Confederate  cruiser'  (p.  20  Record). 
In  the  opinion  of  the  court,  the  claim  that  these  boats  were  tenders 
attached  to  the  cruiser  must  fail,  and  with  it  the  suggestion  that  the 
damage  was  done  by  the  armed  vessel  through  the  instrumentality  of  boats 
attached  to  her. 

*'  So  far  as  b^ing  effective  in  this  matter,  the  Patrick  Henry  might  as  well 
have  been  in  the  Arctic  Ocean  as  over  in  the  James  River.  Any  other  body 
of  men  to  the  same  number  might  have  done  the  same  work.  Theforcemak- 
ing  the  capture  in  this  case  received  no  support  or  assistance  from  any 
armed  or  oredentialed  war  vessel.  «  *  •  The  daraat^e  was  done  by  the 
men  alone,  and  not  by  a  vessel,  when  the  act  contemplates  only  damages 
wrought  by  an  authorized  vessel  fitted  for  belligerent  operations  upon  the 
high  seas.'' 

We  have  seen  that  by  section  5  of  the  act  of  1882  the 
•am^  o  g  cQQf jj  ^j,Q  directed  to  determine  claims  for  damages 
done  on  the  *'  high  seas,"  including  vessels  and  cargoes 
"  attacked  on  the  high  seas,  although  the  loss  or  damage  occurred  within 
four  miles  of  the  shore."  In  the  case  of  the  AlleganeaUf  which  has  Just 
been  referred  to,  it  was  held  that  the  Chesapeake  Bay,  being  within  the 
territorial  jurisdiction  of  the  United  States,  was  not  a  part  of  the  "high 
seas"  wifhin  the  meaning  of  the  act  of  1882,  which  was  construed  as 
employing  the  term  in  its  international  sense. 

The  "high-seas"  question  was  also  discussed  and  decided  in  the  case 
of  the  ship  John  H.  Jarvie,  captured  May  16,  1861,  by  the  Confederate 
cruiser  MuaiCf  near  the  mouth  of  the  Mississippi  River.  It  being  admitted 
that  the  attack  and  the  capture  took  place  within  four  miles  of  the  shore, 
counsel  for  the  United  States  moved  to  dismiss  the  claim  on  the  ground 
that  as  the  attack  was  not  made  beyond  four  miles  from  the  shore  the  case 
did  not  fall  within  the  provisions  of  the  act.  On  the  other  hand  it  was 
contended  by  counsel  for  the  claimant  that  the  term  "high  seas"  should 
be  held  to  mean  the  waters  of  the  sea  from  shore  to  shore,  commencing 
and  terminating  at  low-water  mark.  The  court  admitted  that  in  admi- 
ralty proceedings  the  term  "high  seas"  usually  meant  "the  waters  of  the 
ocean  from  shore  to  shore  at  low-water  mark,"  but  observed  that  it  did 
not  follow  that  Congress  so  used  the  term  in  the  act  of  1882.  The  Juris- 
diction of  a  nation  was,  said  the  court,  generally  held  to  extend  over  a 
belt  of  water  a  marine  league  or  about  four  statute  miles  from  the  shore, 
and  with  reference  to  this  belt  the  term  high  seas  was  used  to  denote  waters 
at  a  greater  distance  from  the  shore.  In  which  sense  did  Congress  use  the 
term  in  the  statute?  The  subject  of  the  statute  was,  said  the  court,  the 
destruction  of  merchant  ships  and  cargoes  on  the  high  seas  by  Confederate 
cruisers.  In  this  relation  certain  facts  and  circumstances  should  be  con- 
sidered.   The  court  then  proceeded  as  follows : 

"Within  the  marine  league  from  a  neutral  shore  the  property  of  citizens 
of  the  United  States  was  under  the  protection  of  the  neutral  government, 
and  not  legally  subject  to  capture  by  belligerent  cruisers,  and  within  the 
marine  league  of  the  shore  of  the  United  States  and  on  its  interior  waters 
it  was  under  the  protection  of  the  guns,  shore  batteries,  harbor  defenses, 
and  land  forces  of  the  Uuit'Cd  States,  and  consequently  less  liable  to  cap- 
ture by  belligerent  ships  of  the  public  enemy;  and  the  entrance  of  mer- 
chant ships  for  the  purpose  of  trade  into  the  harliors  and  on  the  interior 


Digitized  by 


Googl( 


4678        INTERNATIONAL  ARBITRATIONS. 

waters  of  the  Confederate  States  had  been  prohibited  by  the  United  States 
before  the  sailing  of  any  Confederate  cruiser.  Hence  the  presence  of  a 
merchant  ship  of  the  United  States  within  the  marine  leagne  of  the  Con- 
federate coast  was  presumably  illegal,  being  in  defiance  of  the  laws  of  its 
sovereign. 

**  From  this  condition  of  facts  the  conclusion  may  safely  be  drawn  by 
the  court  that  Congress  probably  intended  to  distinguish  between  the 
class  of  suflerers  whose  property  was  destroyed  within  a  marine  league 
and  also  on  the  interior  waters  of  the  United  States  and  of  the  Confederate 
States,  to  exclude  them  from  the  beneficial  provisions  of  this  statute,  and 
to  provide  for  them^  if  deemed  advisable,  by  future  le^^islation. 

**  In  this  view  the  language  of  the  statute,  'That  the  first  class  shall  be 
for  claims  directly  resulting  from  damage  done  on  the  high  seas  by  Con- 
federate cruisers  during  the  late  rebellion,  including  vessels  and  cargoes 
attacked  on  the  high  seas,  although  the  loss  or  damage  occurred  within  four 
miles  of  the  shore,'  is  clear  and  explicit — free  from  all  ambiguity — nothing 
appearing  as  surplusage  or  as  redundancy,  and  nothing;  in  conflict  with  any 
other  part  of  the  statute.  And  in  this  view  the  enlarging  clause  'including 
vessels  and  cargoes  attacked  on  the  high  seas,  although  the  loss  or  damage 
occurre<l  within  four  miles  of  the  shore,'  does  increase  the  scope  of  the 
beneficial  provisions  of  the  act,  and  is  also  in  harmony  with  the  preceding 
clause  to  which  it  is  attached.  And,  moreover,  can  be  equally  applied  on 
neutral  as  well  as  on  belligerent  shores  «*  ^  «.  xhe  court  therefore 
concludes  that  Congress  intended  to  adopt,  for  the  purposes  of  this  act,  as 
the  exteri  r  boundaries  of  the  *high  seas/  a  line  four  miles  seaward  from 
the  shore.  *  *  *  Judgment  will  therefore  be  entered  in  favor  of  the 
United  States." 

^  .       ^,  In  certain  cases  before  the  court  the  claimants,  as 

OlAima  of  Insoranee  ^        ^   .     .  ,  .     -, 

Companiea.  assignees  of  certain  insurance  companies,  prayed  judg- 

ment for  losses  caused  by  the  destruction  of  vessels  and 
property  on  the  high  seas  by  Confederate  cruisers.  The  companies  in 
question,  after  having  insured  the  owners  of  such  vessels  and  property 
against  war  risks,  and  paid  the  insurance  on  them,  became  possessed,  by 
formal  contract  with  the  owners,  of  all  the  latter's  rights  and  interests  in 
such  vessels  and  property.  The  government  objected  to  the  claims  on  the 
ground  that  the  assignees  of  the  companies  could  not  have  greater  rights 
than  the  companies  themselves,  and  that  it  was  not  alleged  in  the  peti- 
tions that  the  sum  of  the  companies*  losses  in  respect  of  their  war  risks 
exceeded  the  sum  of  their  premiums  and  other  gains  in  respect  of  snob 
risks.  The  court  held  such  an  allegation  to  be  necessary  under  section  12 
the  act  of  June  23,  1874,  revived  by  the  act  of  1882.i 

In  a  case  where  damages  were  claimed  for  the  failare 

^R^ulti*""  ^      ®^  *^®  ^^^^  ^^  *  vessel  in  consequence  of  the  existence 

of  a  ransom  bond,  the  court,  following  the  decision  of 

the  former  court  in  Hyneman  v.  United  States,'^  held  that  the  loss  was  not 

one  ''directly  resulting"  from  damage  c:iused  by  a  Confederate  cruiser, 

and  or«lered  judgment  to  be  entered  for  the  United  States.' 

*  Lane  et  al.,  assignees  of  the  Atlantic  Mutual  Inimrance  Company,  v.  United 
States,  Nos.  4919  and  4920,  class  1,  June  17, 1884.  This  decision  was  affirmed 
in  the  case  of  the  Pacific  Mutual  Insurance  Co.  v.  United  States,  No.  3805, 
class  2;  and  in  the  case  of  the  Union  Mutual  Marine  Ins,  Co.  Y.  United 
States,  No.  3859,  class  2. 

2  Davis's  Report,  45. 

">  Griswold  y.  United  States,  No.  4888,  class  1. 
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An  important  question,  much  controverted  before 
*       ^    ^^      the  court,  was  whether  under  the  acts  of  Congress 

applicable  to  the  court  a  claim  either  of  the  first  or  the 
seoond  class  passed  by  an  assignment  in  bankruptcy  or  insolvency  or  by 
a  general  assignment  for  the  benefit  of  creditors,  or  whether  the  assignor 
was  still  to  be  regarded  as  the  legal  owner  of  the  claim.  This  question 
arose  chiefly  under  section  14  of  the  national  bankrupt  act  of  March  2, 
1867,'  though  one  of  the  cases  in  which  it  was  discussed  was  that  of  a 
voluntary  assignment  for  the  benefit  of  creditors,  under  the  laws  of  the 
State  of  New  York,  of  **all  the  estate,  real  and  personal,  of  every  name 
and  description  and  wheresoever  situated,  now  owned  and  possessed  by 
the  assignor  or  in  which  he  is  in  any  way  interested."  The  court  held 
that  the  claims  passed  to  the  assignees  even  where  the  bankruptcy  or 
assignment  occurred  prior  to  the  passage  of  the  act  of  1882.  After  citing 
various  cases  to  show  the  extensive  operation  of  bankrupt  assignments'^ 
and  adverting  to  the  ruling  of  the  first  court  that  claims  under  the  act  of 
Jnne  23, 1874,  passed  under  an  assignment  in  bankruptcy,  the  court  argued 
that  the  act  of  1882  could  not  "properly  be  regarded  as  <'reating  a  bounty" 
for  the  claimants.^  Other  courts  have  taken  a  different  view  of  this  ques- 
tion, holding  that  the  payment  of  war-premium  and  exculpated-cruiser 
claims  under  the  act  of  1882  was  a  mere  gratuity.'* 

The   decision    that  war-premium    and    exculpated- 
on  p        ign-  (.puig^r  claims  passed  by  an  assignment  in  bankruptcy 

or  insolvency,  or  by  a  general  assignment  for  the  benefit 
of  creditors,  naturally  raised  the  question  whether  individual  transfers  of 
such  '^claims"  contravened  the  act  of  Congress  of  February  26, 1853,* 
making  '^ absolutely  null  and  void"  all  assignments  and  transfers  of 
''any  claim  upon  the  United  States"  prior  to  the  issuance  of  a  warrant 
for  its  payment.  It  had  already  been  decided  by  the  Supreme  Court 
of  the  United  States  that  assignments  by  operation  of  law  did  not  come 
within  this  statnte;*^  but  it  was  obvious  that  mere  voluntary  transfers, 
neither  bankrupt  nor  insolvent,  nor  for  the  general  benefit  of  cred- 
itors,' were  embraced  by  it,  if  the  claims  in  question  could  be  considered 
as  claims  upon  the  United  States.  As  to  transfers  after  the  passage  of 
the  act  of  1882,  the  question  seemed  clear  enough,  and  it  was  held  in  the 
Stevens  case  that  they  were  invalid.^    But  as  to  transfers  prior  to  that 


^  Revised  Statutes  of  the  United  States,  sec.  5046. 

^Comegys  v.  VaasCf  1  Peters,  193;  United  States  v.  Hunter,  5  Mason,  62; 
Milnor  v.  Metz/IG  Pet<'rs,  22;  Phelps  v.  McDonald,  99  U.  S.  298;  Leonard  v. 
Nye,  125  Mass.  455.  The  case  of  Comegys  v.  Vasse,  which  was  cited  as  the 
leading  case,  affords  no  necessary  support  to  the  court's  view.  In  that 
case  the  right  which  was  held  to  have  passed  was  the  right  to  compensa- 
tion from  Spain  for  the  unlawful  seizure  and  confiscation  of  a  vessel. 

^Opinion  on  the  Bankruptcy  Question,  March  3,  1884, by  French,  J. 

^Kingsbury  v.  Mattocks,  81  Me.  810, 17  Atl.  126 ;  In  re  Cooley,  6  Dem.  Sur.  77. 

*  Revised  Statutes  of  the  Uniti'd  States,  sec.  3477. 

6  JKrirtn  v.  United  States,  97  U.  S.  392. 

"f  Butler  Y.  Goreley,  146  U.  S.  303. 

^Stevens  v.  United  States,  No.  265,  class  2;  Manning  v.  Leighton  (Vt.),  26 
Atl.  258. 
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time,  it  seems  to  have  lieen  supposed  that  the  court  held,  in  the  same  ca^e, 
that  they  were  not  within  the  act  of  1853  and  were  valid.  This  supposed 
ruling  was  pressed  upon  the  attention  of  the  court  in  the  argument  of  the 
bankruptcy  question,  the  contention  being  that  unless  the  claims  were 
substantial  enough  to  come  within  the  act  of  1853  they  did  not  pass  by  an 
assignment  in  bankruptcy  or  insolvency.  With  respect  to  this  conten- 
tion, the  court,  in  its  opinion  on  the  bankruptcy  question,  in  which  it 
maintained  the  view  that  the  claims  passed  under  bankrupt  or  insolvent 
assignments  even  prior  to  1882,  said:  "This  view  is  not,  in  our  Judg- 
ment, inconsistent  with  that  taken  in  the  Stevens  case,  where  it  was 
held  that  transfers  and  assignments  made  to  individuals  prior  to  the  pas 
sage  of  the  act  of  1882  did  not  come  within  the  prohibition  contained  in 
the  act  of  February  28,  1853.''  In  this  statement  of  what  it  had  previ- 
ously decided  the  court  seems  to  have  lost  sight  of  the  fact,  which  it 
noticed  in  its  opinion  in  the  Stevens  case,  that  the  only  assignment  in  that 
case  made  prior  to  1882  was  made  in  1867,  four  years  before  the  Treaty  of 
Washington,  when  the  Alabama  claims,  whatever  they  may  have  included, 
existed  only  as  claims  against  Great  Britain,  and  therefore  clearly  were 
not  subject  to  the  inhibition  of  the  act  of  1853. 

In  consequence  of  the  decisiou  that  the  claims  againsj; 
Verifloation  of  Clainu.  the  Geneva-award  fund  under  the  acts  of  1874  and 
1882  passed  to  assignees  in  bankruptcy  appointed  after 
the  losQes  occurred,  such  assignees  were  permitted,  where  claims  had  been 
filed  in  the  names  of  the  bankrupts,  to  be  substituted  for  them  on  motion, 
though  the  application  for  such  substitution  was  ma<le  after  the  time  pre- 
scribed for  filing  claims  had  expired.  In  such  cases  the  court  considered 
the  claimants  in  the  matter  of  filing  petitions  as  the  agents  of  the  assign- 
ees, who  were  treated  as  having  ratified  their  acts. '  But  the  court  refused 
to  substitute  the  assignee  of  a  person  who  had  become  individually  bank- 
rupt for  the  same  person  claiming  as  surviving  partner  of  a  firm  which 
was  not  mentioned  in  the  bankruptcy  proceedings.' 

•   Where  one  person  had  paid  war  premiums  for  another  the  court  pre- 
scribed the  following  mode  for  filing  claims : 

"Where  the  payment  of  premiums  for  war  risks  was  made  by  one  party, 
in  his  own  name,  for  the  benefit  of  others,  and  the  amount  of  such  pay- 
ments has  been  refunded  to  him  in  whole  or  in  part  by  those  for  whom  it 
waH  paid,  the  petition  may  be  made  and  sworn  to  in  the  name  of  the  party 
so  paying  the  premiums,  or,  in  case  of  his  decease,  by  his  personal  repre- 
sentatives, for  and  on  behalf  of  those  for  whose  benefit  said  premiums 
were  paid,  and  separate  judgments  shall  be  entered  in  favor  of  the  partien 
beneficially  interested. 

"In  such  petitions,  it  shall  be  necessary  to  set  out  the  names  and  resi- 
dences of  the  parties  having  the  beneficial  interest,  the  amounts  of  their 
respective  interests,  and  all  other  facts  regarding  them  required  of  a 
peritioner  under  Rule  III.  of  this  court.''-'* 


1  Bevans  v.  United  States^  Nos.  926,  729,  730,  class  2.  In  such  cases  the 
court  undertook  to  protect  the  interests  of  the  attorneys  of  the  bankrupt 
claimants  up  to  the  time  of  the  allowance  of  the  motions,  by  fixing  the 
amount  the  attorneys  should  receive,  in  accordance  with  the  rule  of  the 
first  court,  where  the  parties  in  interest  were  unable  to  agree. 

2  Goodridge  v.  United  States,  No.  4665,  class  2. 
^Stoift  V.  United  States,  No.  141. 
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On  the  15th  of  Jaly  1885  the  court  decided  that,  where  the  claimant's 
administrator  received  his  appointment  outside  of  the  United  States,  an- 
cillary administration  must  be  taken  out  in  the  District  of  Columbia,  and 
that  the'  ancillary  administrator  only  could  maintain  the  claim  of  the 
decedent  and  take  judgment  thereon;  and  it  was  also  held  that  a  judg- 
ment could  not  be  rendered  in  favor  of  a  guardian.' 

The  court  invariably  required  the  person  making  a  claim  for  another  to 
show  some  authority  from  the  latter.  In  a  certain  case  one  James  C. 
Jewett,  styling  himself  administrator  of  the  estate  of  William  Henderson 
and  fifteen  other  persons,  said  to  be  deceased  seamen,  who  had  snfTered 
losses  on  the  high  seas  by  the  acts  of  Confederate  cruisers,  on  January 
13,  1883,  filed  an  original  petition  praying  judgment  for  upward  of 
$10,000  for  such  losses.  The  time  for  the  filing  of  claims  expired  next 
day.  On  the  9th  of  October  1884  he  filed  a  so-called  amended  petition  as 
administrator,  praying  judgment  on  his  original  petition.  His  reason 
for  this  proceeding  seems  to  have  been  that  in  his  original  petition  he 
nakedly  assumed  the  title  of  administrator,  and  that  it  was  not  till  Sep- 
tember 7,  1883,  that  he  was  actually  invested  with  an  administrator's 
authority.  On  these  facts  counsel  for  the  United  States  asked  for  judg- 
ment. Counsel  for  the  petitioner  resisted  the  motion  on  the  ground  that 
the  authority  as  administrator  when  actually  obtained  related  back  to  the 
filing  of  the  original  petition;  and  in  support  of  this  contention  he  cited 
the  rulings  of  the  first  court  and  the  words  of  the  act  of  1882  permitting 
a  petition  to  be  '' verified  by  or  in  behalf  of  claimant."  The  court,  speak- 
ing through  Judge  Harlan,  reviewed  the  rulings  of  the  first  court,  some 
of  which  were  adverse  to  the  claimant's  contention.  In  the  cases  of 
Miguel  Ignado  v.  United  States  and  Abraham  Oshorn  v.  United  States  the 
petitions  were  dismissed  for  want  of  authority  on  the  part  of  the  person 
presenting  them.^  In  William  0,  Smith  v.  United  States  an  administrator 
appointed  in  the  District  of  Columbia  was  permitted  to  be  substituted  for 
a  foreign  administrator;  but  in  this  case  it  might  have  been  held  that  the 
requirements  of  the  statute  had  been  substantially  complied  with.  In  the 
case  of  **  Robert  Montgomery  v.  United  States  and  other  cases,''  referred  to 
by  the  reporter  of  the  first  court  as  having  reversed  the  previous  decisions, 
there  was,  said  Judge  Harlan,  no  expression  coming  from  the  court  itself 
implying  that  it  intended  to  be  so  understood.  It  was  probable  that  the 
action  of  the  court  in  the  case  of  Montgomery  rested  on  the  ''peculiar 
circumstances''  which  the  reporter  referred  to  but  did  not  disclose.  Con- 
tinuing, Judge  Harlan  said : 

''No  doubt  that  court  felt  justified,  as  does  this  court,  in  giving  a  gen- 
erous construction  of  the  statutes  in  favor  of  bona  fide  claimants.  Of  this 
character  are  the  decisions  of  this  court  sustaining  the  right  of  ships' 
husbands  to  verify  and  file  claims  of  the  second  class,  including  war  pre- 
miums paid  for  their  co-owners,  and  of  factors  and  commission  merchants, 
embracing  war  premiums  paid  for  consignees  and  other  customers,  and 
also  decisions  permitting  assignees  in  bankruptcy  to  come  in  by  amend- 
ment of  petitions  erroneously  verified  and  filed  by  the  bankrupts,  and 
prosecute  the  same  to  final  judgment  in  the  name  of  said  assignees,  which 
decisions  council  for  claimant  at  bar  cites  in  support,  as  he  thinks,  of  his 
contention  in  this  case. 

^Manning  v.  Leighton  (Vt.),  26  Atl.  258,  259. 
^  Supra,  p.  2393. 
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^*  In  this  class  of  cases,  first  above  mentioned,  this  oonrt,  after  elaborate 
argument  of  counsel  and  mature  consideration,  decided  that  the  general 
authority  conferred  upon  ships'  husbands  by  their  co-owners,  and  on 
factors  by  their  customers,  to  transact  this  business  for  them,  and  to  care 
for  and  preserve  their  respective  interests  in  the  premises,  was  sufficient  to 
enable  such  agent,  under  the  provisions  of  the  statute,  to  legally  verify 
and  file  these  cbiims,  and  that  when  so  verified  and  filed  in  due  time,  the 
several  parties  in  interest,  known  in  this  court  as  'beneficiaries/ might 
subsequently  ratify  tliisact  of  their  agent,  prove  their  claims  as  well  as 
their  loyalty,  and  Vecover  judgments  in  their  own  names.  It  is  obvious 
that  the  court,  in  these  decisions,  adhered  to  the  principle  that  the 
authority  of  the  bona  fide  owner  of  each  claim  is  necessary  to  enable  his 
agent  to  verify  and  file  his  claim.  The  only  question  decided  in  tho»e 
cases.  relating*^to  the  point  raised  by  counsel  in  the  case  at  bar,  was  as  to 
the  sufficiency  of  the  testimony  establishing  the  authority  of  such  agents. 
The  court  held  it  to  be  sufficient. 

"The  decisions  relating  to  the  question  as  to  the  right  of  a  bankrupt,  or 
of  his  assignee  in  bankruptcy,  to  appear  as  a  claimant  in  this  court,  are 
anomalous.  The  question  whether  or  not  these  claims  were  a  part  of  a 
bankrupt's  estate,  and  passed  or  did  not  pass  to  the  assignee,  had  not  then 
been  settled  by  the  published  opinions  of  the  courts  of  the  United  Stut-es. 
The  statute  was  absolutely  silent  on  the  subject.  The  most  able  and 
learned  counsel  at  this  bar  were  divided  in  opinion.  Hence  many  of  these 
claims  were  brought  in  the  name  of  the  bankrupt,  and  perhaps  asmany  in 
the  name  of  the  assignee,  and  some  of  them  by  both;  as  connicting  claim- 
ants for  the  same  claim.  After  listening  to  the  most  exhaustive  argument 
of  learned  counsel  j>ro  and  con,  and  after  careful  and  mature  consideration, 
the  court  came  to  the  conclusion  that  these  claims  were  property  in  such 
a  sense  as  made  them  a  part  of  a  bankrupt*s  estate,  and  consequently  that 
they  passed  under  a  general  assignment  to  the  custody  of  the  assignee  for 
the  benefit  of  creditors.  At  the  date  of  this  decision  the  six  months'  time 
had  expired;  and  therefore  all  of  these  claims  which  had  been  verified 
and  filed  by  the  bankrupt,  if  not  susceptible  of  amendment,  would  have 
to  be  dismissed,  under  the  requirements  of  the  statute,  as  having  been 
voluntarily  waived  by  their  owners.  But,  in  fact,  there  had  been  no 
intentional  abaudonment.  Due  diligence  was  manifest.  They  were  the 
original  owners  of  these  claims.  They  believed  themselves  to  be  at  the 
time  the  legal  owners.  Their  condition  resulted  from  the  uncertainty  of 
the  law  governing  the  question  of  title,  which  at  that  date  had  not  been 
declared  by  any  competent  court. 

"Under  these  *])eculiar  circumstances'  justice  clcarlv  demanded  that 
the  legal  representattves  of  the  bankrupt's  estate,  of  which  such  claims, 
under  this  decision,  constituted  a  part,  should  bo  permitted  to  come  for- 
ward and  ratify  the  verification  and  filing  by  the  bankrupt,  and  prosecute 
them  in  their  own  name  to  final  judgment.  The  court  has  permitted  this 
to  be  done,  believing  such  verification  and  tiling  by  the  bankrupt  a  more 
rational  satisfaction  of  every  conceivable  reason  of  the  statute  than  hy. 
the  assignee  in  bankruptcy.  As  a  notice  to  the  goveroment  of  the  exist- 
ence of  the  claim,  it  would  be  equally  satisfactory.  The  bankrupt,  being 
the  original  owner  of  the  property  destroyed,  would  presumably  have 
more  reliable  knowledge  as  to  the  verity  of  the  loss  and  the  value  of  the 
property  than  the  assignee  in  bankruptcy;  and,  up  to  the  date  of  the 
assignment,  as  to  indemnity,  returns,  dividends,  set-ofl's  or  prior  assign- 
ments. And  as  to  the  question  of  his  own  loyalty,  he  is  the  only  person 
who  could  swear  or  affirm  with  absolute  certainty:  and  under  the  deci- 
sions of  the  court,  the  only  person  whose  loyalty  it  is  necessary  to  prove 
in  the  collection  of  a  bankrupt's  claims  by  an  assignee. 

"  The  court  will  not  assume  that  there  were  not  *  peculiar  circumstances' 
developed  in  the  case  of  Robert  Montgomery  v.  The  United  States,  and  oth- 
ers, decideil  by  the  former  court,  equally  potential  and  conclnsive,  justi- 
fying a  departure  from  the  verbal  requirements  of  the  statute,  and  yet 
bringing  these  decisions  fully  within  the  reasons  of  the  law,  as  interpreted 
and  applied  by  this  court.  But  if  this  were  not  so,  and  it  could  be  shown 
that  this  decision  of  the  former  court  wa«  in  complete  accord  with  the  con- 
tention of  the  complainant's  counsel,  entertaining  the  greatest  respect  for 
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the  legal  learning  and  jodicial  aoamen  of  its  several  members,  this  court 
does  not  see  its  way  clear  to  follow  such  a  precedent  in  deciding  the  case 
at  bar. 

'*  Regarding  this  statute  as  being  beneficent  in  character,  and  intended 
by  Congress  to  be  construed  generously  in  the  interest  of  claimants,  this 
conrt  had  given  a  liberal  application  to  the  principle  of  law  requiring 
authority  derived  from  the  owner  of  a  claim  to  commence  a  suit  by 
another  m  his  behalf;  recognizing  the  legality  of  the  verification  and  fil- 
ing in  all  cases  in  which  such  authority  could  be  reasonably  presumed, 
although  not  formally  bestowed,  provided  that  any  existing  doubt  should 
be  removed  by  subsequent  ratification;  as  when  verified  and  filed  by  a 
ship's  husband  in  behalf  of  his  co-owners;  by  a  factor  in  behalf  of  his 
consignees  and  other  customers ;  by  a  partner  in  behalf  of  other  members 
of  the  firm ;  by  a  son  in  behalf  of  his  father ;  by  a  wife  in  behalf  of  her  hus- 
band ;  or  by  an  intimate  friend  in  behalf  of  his  comrade. 

''  But  injudicial  proceedings  the  most  generous  and  liberal  construction 
should  have  a  reasonable  limit.  And  in  the  case  under  consideration  the 
person  who  verified  and  filed  the  petition  was  at  the  time  totally  destitute 
of  authority  derived  from  the  owuei-s  of  these  claims,  either  expressly 
given  or  derived  from  his  personal  relations  with  them  during  their  life- 
time. He  had  never  been  their  agent  or  attorney.  The  nearest  approach 
to  such  relation  was  his  alleged  employment  in  1877  by  their  attorney,  one 
Edgar  F.  Brown,  to  assist  him  in  preparing  sailors'  claims,  which  may 
have  included  the  claims  of  these  parties;  which  employment  was,  of 
conrse,  terminated  by  Brown's  death,  which  occurred  soon  thereafter.  It 
does  not  appear  that  Jewett  was  at  the  time,  or  ever  had  been,  associated 
with  any  one  of  them  in  business  of  any  character,  or  that  he  was  a  kins- 
man or  intimate  friend,  or  that  he  had  seen  any  one  of  them  since  1877,  or 
that  he  knew  any  one  of  them  personally,  or  that  he  had  any  special 
knowledge  of  their  identity  and  of  the  verity  of  their  several  claims, 
except  that  derived  from  memoranda  on  loose  sheets  of  paper  found,  as  he 
alleges^  in  Mr.  Brown's  office  after  his  death  and  transferred  to  him — by 
whom  it  is  not  revealed — and  used  by  him  in  preparing  this  petition. 
Hence,  if  these  parties  had  been  living,  his  authority  derived  from  them 
to  verify  and  file  this  petition  in  their  behalf  would  have  been  a  naked 
assnmption,  without  legal  sanction  or  the  least  moral  support;  and  as 
they  were  all  dead  at  the  time,  and  he  had  not  been  appointed  administra- 
tor of  their  estates,  he  was  equally  destitute  of  authority  derived  from  a 
competent  court;  and  as  it  does  not  appear  that  any  one  of  these  persons 
left  families  or  kindred  or  creditors  iu  this  country  or  elsewhere  to  be 
benefited  by  a  judgment  in  his  favor,  this  court  does  not  feel  impelled  to 
give  extraordinary  latitude  to  the  phraseology  of  the  statute  and  the  uni- 
versally recognized  principles  of  law,  which  cau  not  be  demanded  in  the 
interest  of  justice. 

It  was  held  by  the  first  conrt '  that  delay  in  the  re- 
Time  of  Filing  Claims,  ception  of  a  petition  caused  by  an  accident  to  the 
United  States  mails  should  not  be  imputed  to  the 
claimant.  In  a  case  before  the  second  court  a  petition  was  deposited  in 
the  mails  at  Glasgow,  Scotland,  January  2, 188.%  addressed  to  an  attorney 
at  New  York,  by  whom  it  was  transmitted  to  Washington  on  January  17. 
It  was  deposited  in  the  office  of  the  clerk  of  the  court  on  January  20. 
The  time  for  filing  claims  under  the  act  of  1882  expired  January  14,  1883. 
It  was  held  that  the  petition  could  not  be  received.  The  court  said  that 
in  the  case  under  the  act  of  1874  the  petition  was  deposited  in  the  United 
States  mail,  addressed  to  the  clerk  of  the  court,  in  ample  season  to  have 
reached  its  destination  within  the  prescribed  time  in  the  ordinary  course  of 
the  mails.  It  was  therefore  in  a  sense  i  n  the  custody  of  the  government.  In 
the  case  under  consideration  the  petition  was  committed  to  a  foreign  mail, 
and  was  not  addressed  to  the  clerk  or  to  any  other  officer  of  the  court; 


1  Geohegan  v.  United  States,  No.  1380. 
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and  there  was,  the  court  added,  ''some  uncertainty,  to  say  the  least, 
whether  in  due  coarse  of  mail  this  petition,  posted  at  Glasgow,  Jannaiy 
2,  would  be  delivered  in  Washington  by  12  m.  on  the  14th."  ^ 

July  24,  1885,  the  court  made  an  order  directing 

Caae  of  DiBbarment  Jerome  F.  Manning,  one  of  the  attorneys  admitted  to 
practice  before  it,  to  show  cause  at  10  o'clock  the  next 
morning  why  his  name  should  not  be  stricken  from  the  rolls.  The  ground 
of  this  action,  as  stated  in  the  order,  was  that  Manning,  ''being  unin- 
vited and  refused  admittance  to  its  consultation  room,  July  23,  1885,  then 
occupied  by  the  court  sitting  in  chambers  engaged  in  the  transaction  of 
its  official  duties,  nevertheless  forced  his  way  into  said  room,  and  inter- 
rupted the  court  in  the  prosecution  of  its  official  work  by  unseemly 
threats,  then  and  there  uttered  against  one  of  the  judges  thereof  because 
of  an  official  opiuion  delivered  from  the  bench  in  open  court  by  said  judge 
as  the  organ  of  the  court  in  the  announcement  of  a  decision  in  a  case 
pending  before  it."  On  July  25,  after  the  order  had  been  read  in  open  court, 
Mauning  made  a  statement  disclaiming  any  intention  of  interruptinir  or 
insulting  the  court,  and  asked  for  a  postponement  of  the  hearing  till  the 
27th.  The  court  declined  to  postpone  the  hearing  beyond  4  o'clock  in  the 
afternoon  of  the  25th,  when  Manning  appeared  with  counsel,  who  read 
and  filed  affidavits  and  addressed  the  court  in  his  defense.  On  the  29th  of 
July  the  court,  after  signing  a  statement  as  to  what  took  place  on  the  23d, 
made  an  order  prohibiting  Manning  from  exercising  the  functions  of  an 
attorney  or  counselor  before  it,  and  authorized  the  clerk  "to  substitute 
the  name  of  any  attorney  of  this  court  in  place  of  said  Jerome  F.  Manning 
in  any  case,  upon  the  receipt  of  *the  request  in  writing  from  the  claimant 
therein,  or  from  his  legal  representatives  to  that  effect."  In  the  following 
autumn  a  motion  was  made  for  Manning's  restoration.  The  court  replied 
that  after  his  disbarment  he  had  embodied  in  a  circular  to  his  clients  and 
in  an  article  published  in  the  Lowell  CMass.)  Courier  of  August  1,  1885,  a 
copy  of  which  was  received  through  the  mails  by  each  member  of  the 
court,  statements  which  the  court  described  as  "grossly  abusive"  and 
"in  contempt  of  its  authority;"  and  the  court  refused  to  rescind  its  or- 
der except  on  condition  that  Manning  retract  his  charges  on  oath  and 
apologize  for  them,  which  heq:«fu8ed  to  do. 

By  the  act  of  1882  the  Secretary  of  State  was  required,  after  receiving 
the  list  of  the  court's  judgments,  to  transmit  a  certified  copy  of  it  to  the 
Secretary  of  the  Treasury,  in  order  that  they  might  be  paid;  but  owing 
to  the  impossibility  of  making  such  a  copy  at  once  the  original  list  was 
provisionally  sent  to  the  Treasury,  in  order  that  the  claimants  might  not 
be  subjected  to  any  delay.^  While  the  matter  stood  thus  Manning  filed  in 
the  supreme  court  of  the  district  of  Columbia  a  petition  for  a  writ  of  man- 
damus, in  which  he  stated  that  the  judges  of  the  Alabama  Claims  Court 
had  unlawfully  caused  his  name  to  be  erased  from  the  "true  and  correct 
list"  of  judgments,  and  prayed  that  the  Secretary  of  State  might  be 


1  Guild  v.  United  States. 

'^  The  act  of  June  3, 1884  (23  Stats,  at  L.  33),  requiring  the  court  to  report 
a  list  of  judgments  of  the  first  class,  expressly  authorized  the  Secretary  of 
State  to  transmit  "the  same,  or  a  copy  thereof,"  to  the  Secretary  of  the 
Treasury. 
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directed  to  recall  the  false  and  misleading  record  and  furnish  a  true  and 
correct  one.'  Nothing  oame  of  this  proceeding.^  Manning  also  brought 
suit  for  damages  against  Judge  French  in  the  courts  of  Massachusetts; 
but  he  failed  to  recover,  it  being  held  that  the  Alabama  Claims  Court 
possessed,  under  the  statutes  by  which  it  was  created,  power  to  make 
rules  for  the  admission  of  attorneys  to  practice  before  it,  and  to  deprive 
such  attorneys  of  the  privilege  of  continuing  such  practice,  and  that  the 
proceedings  against  Manning  were  not  in  the  nature  of  a  proceeding  for 
contempt.^ 


1  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Garland,  At.  Gen.,  October  14,  1886, 
MSS.  Dept.  of  State. 

'3  The  petition  for  the  writ  was  filed  October  11, 1886,  and  on  November22 
an  amended  petition  was  filed.  January  7, 1887,  Merrick,  C.  J.,  directed  a 
decree  for  the  respondent.  A  motion  was  made  for  a  rehearing,  but  on 
January  14  the  petition  was  dismissed  with  costs.  An  appeal  bond  was 
filed,  but  the  matter  does  not  appear  to  have  been  carried  further.  No 
mandate  was  ever  filed.  (Mr.  Young,  clerk  of  the  court,  to  Mr.  Moore, 
Febrnary8,  1897,  MS.) 

8  Manning  v.  French,  149  Mass.  391,  21  N.  E.  945.  A  person  named  Charles 
0.  Osborn,  who  had  been  designated  by  the  court  as  an  expert  witness  to 
examine  the  books  and  records  of  sundry  insurance  companies  and  indi- 
vidual insurers,  was  distiualified  by  the  court,  and  his  orders  of  employ- 
ment were  revoked,  upon  the  discovery  that  he  had  addressed  a  letter  to 
an  ox  member  of  Congress  offering  him  a  sum  of  money  for  his  iofiuence 
to  obtniii  a  consular  position  under  the  Government  of  the  United  States. 

The  Secretary  of  State  possessed  no  power  to  review  the  judgmeutH  of 
the  Court  of  Commissioners  of  Alabama  Claims.  (Mr.  Porter,  Assistant 
Secretary,  to  Mr.  Steever,  April  16,  1885,  MS.) 

The  Department  of  State  declined  to  advise  the  President  to  recommend 
to  Congress  the  revision  of  the  judgment  of  the  court  in  respect  of  the 
claims  of  certain  members  of  JJoyds.  (Mr.  Bayard,  Sec.  of  State,  to  Sir 
Lionel  West,  August  17, 1886,  MS.  Notes  to  the  British  Legation.) 
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APPENDIX   II. 

TREATIES  RELATING  TO  ARBITRATIONS  TO  WHICH  THE 
UNITED   STATES  HAS  BEEN  A  PARTY. 

[Argentine  Republic.    See  Brazil,  and  Paraguay.] 

BRAZIL. 

Protocol  of  a  conference  held  in  Rio  de  Janeiro  in  the  foreign  office  on  the  14th 
day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sev- 
enty, between  the  enroy  extraordinary  and  minister  plenipotentiary  of  the 
United  States  and  the  minister  and  secretary  of  stale  for  the  marine  depart- 
ment in  charge  of  foreign  affairs. 

Whereas  tbe  Oovemment  of  the  United  States  have  claimed  of  the 
fi^ovemment  of  His  Imperial  Majesty  the  Emperor  of  Brazil  the  payment 
of  a  certain  compensation  to  the  owners  of  the  United  States  whaleship 
(atiac/a,  which  is  alleged  by  the  Government  of  the  United  States  to  bo 
iustly  due  to  the  said  owners  by  the  government  of  His  Imperial  Migesty ; 
and  whereas  the  government  of  His  Imperial  Majesty  deny  their  liability 
to  make  such  payment  by  reason  of  any  of  the  alleged  canses  set  forth  by 
the  Government  of  the  United  States;  and  whereas  both  parties  being 
animated  by  a  friendly  feeling,  and  each  desiring  to  make  an  amicable 
settlement  of  the  said  cause  of  difference,  have  agreed  to  refer  the  same 
to  the  arbitration  of  Edward  Thornton,  esq.,  commander  of  the  bath, 
the  envoy  extraordinary  and  minister  plenipotentiary  of  Her  Britannic 
Mi^esty  at  Washington :  For  this  purpose  it  now  becomes  necessary  to 
place  on  record  certain  terms  and  arrangements,  with  a  view  of  obtaining 
a  speedy  and  couvenient  hearing  and  determination  of  the  matters  to  be 
submitted;  and  the  undersigned,  Henry  T.  Blow,  envoy  extraordinary 
and  minister  plenipotentiary  of  the  United  States  near  the  court  of  His 
Imperial  Majesty,  and  the  Baron  de  Cotegipe,  minister  and  secretary  of 
state  for  the  marine  department  in  charge  of  the  foreign  affairs,  being 
duly  anthorized  by  their  respective  governments,  have  agreed  as  follows: 

Articlk  I.  The  claim  of  the  Government  of  the  United  States  against 
the  Government  of  Brazil  for  compensation  to  the  owners  of  the  United 
States  whaleship  Canada,  and  of  the  cargo  thereof,  shall  be  submitted 
to  the  arbitration  and  awnrd  of  Edward  Thornton,  esq.,  commander  of 
the  bath,  the  envoy  extraordinary  and  minister  plenipotentiary  of  Her 
Britannic  Majesty  at  Washington. 

Article  II.  The  award  of  the  said  arbitrator  shall  be  considered  ap 
absolutely  final  and  conclusive,  and  full  effect  sliull  be  given  thereto 
without  any  objection,  evasion,  or  delay  whatsoever.     Suoh  decision  shall 
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be  given  in  writing  and  dated.  It  shall  be  in  whatsoever  form  the  arbi- 
trator shall  choose  to  adopt.  It  shall  be  delivered  to  the  minister  or  other 
public  agent  of  His  Imperial  Majesty  who  may  be  actually  in  the  United 
States  and  to  the  Secretary  of  State  at  Washington,  and  shall  be  consid- 
ered as  operative  from  tlie  date  of  the  delivery  thereof. 

Article  III.  The  written  or  printed  case  of  each  of  the  two  parties, 
with  the  documents,  correspondence,  and  evidence  on  which  each  relies 
in  support  of  the  same,  shall  be  laid  before  the  arbitrator  at  Wasliingtou 
on  or  before  the  1st  day  of  June  next,  and  the  arbitrator  shall  decide  the 
questions  so  submitted  to  him  upon  such  case,  documents,  correspondence, 
and  evidence. 

Article  IV.  The  Secretary  of  State  of  the  United  States  and  the  min- 
ister or  other  public  representative  of  His  Imperial  Majesty,  actually  in  the 
United  States,  shall  be  considered  as  the  agents  of  their  respective  gov- 
ernments, to  whom  the  arbitrator  shall  address  notices  and  whose  acts 
shall  bind  their  respective  governments. 

Article  V.  The  arbitrator  may  employ  a  clerk  for  the  purposes  of  the 
arbitration  at  such  rate  of  remuneration  as  he  shall  think  proper.  This 
and  all  other  expenses  of  the  arbitration  shall  be  repaid  in  two  equal  per 
tions,  one  by  each  of  the  two  parties,  as  soon  as  the  arbitrator  renders  an 
account  of  the  same. 

Article  VI.  Should  the  arbitrator  decline  to  render  any  decision, 
everything  done  by  virtue  of  this  agreement  shall  be  null  and  void  and 
each  government  shall  be  at  liberty  to  proceed  as  if  no  arbitration  had 
been  made. 

Done  at  Rio  de  Janeiro  the  fourteenth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy. 

[SEAL.]  Henty  T.  Blow. 

[seal.]  Babon  dk  Cotegipe. 

Treaty  between  Brazil  and  the  Argentine  Republic,  signed  September  7, 1889, 
for  th4t  arbitration  of  the  question  of  their  boundaries, 

[Tranalated  from  the  Portuguese.] 

His  Majesty  the  Emperor  of  Brazil  and  His  Excellency  the  President  of 
the  Argentine  Republic,  desiring  to  solve  as  speedily  as  possible  the 
boundary  question  pending  between  the  two  States,  have  agreed,  without 
prejudice  to  the  treaty  of  the  28th  of  September  1885,  to  fix  a  term  for  the 
conclusion  of  the  discussion  of  right,  and,  in  the  event  of  their  not  suc- 
ceeding in  coming  to  an  understanding,  to  submit  the  same  question  to 
the  arbitration  of  a  friendly  government,  and  as  to  this  end  a  treaty  is 
necessary,  they  have  appointed  their  pleiiipotentiuries,  that  is  to  say : 

His  Majesty  the  Emperor  of  Brazil,  the  Baron  de  Alencar,  a  member  of 
his  council,  his  envoy  extraordinary  and  minister  plenipotentiary  in  the 
Argentine  Republic;  His  Excellency  the  President  of  the  Argentine  Re- 
public, Dr.  D.  Norberto  Quirno  Coeta,  his  minister  and  secretary  for  the 
liome  office  and,  ad  interim,  for  foreign  affairs; 

Who,  after  having  communicated  to  each  other  their  full  powers,  which 
were  found  in  good  and  due  form,  agreed  upon  the  following  articles: 

Art.  1.  The  discussion  of  the  right  which  each  of  the  high  contracting 
parties  believes  itself  to  have  to  the  territory  in  litigation  between  them 
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Bhall  be  closed  within  the  term  of  ninety  days,  reckoned  from  the  conchi- 
sion  of  the  survey  of  the  ground  in  which  the  sources  of  the  rivers  Cha- 
pec6  or  Peqniry-Gua^ft  and  Jangiada  or  Santo  Antooio-Guayft  are  situated. 

Such  survey  will  be  nnderstood  to  have  been  coucluded  on  the  day  when 
the  commissions  appointed  by  virtue  of  the  treaty  of  the  28th  of  Septem- 
ber 1885  shall  present  to  their  governments  the  reports  and  plans  referred 
to  in  article  4  of  the  said  treaty. 

Art.  2.  If  the  term  mentioned  in  the  preceding  article  should  expire 
without  any  friendly  solution,  the  question  shall  be  submitted  to  the  arbi- 
tration of  the  President  of  the  United  States  of  America,  to  whom  the 
high  contracting  parties  shall  apply  within  the  sixty  following  days,  re- 
questing him  to  accept  that  function. 

Art.  3.  If  the  President  of  the  United  States  of  America  should  refuse, 
the  high  contracting  parties  shall  select  within  sixty  days  of  the  refusal 
another  arbitrator^  either  in  Europe  or  America,  and  in  the  event  of  any 
other  refusal  they  shall  proceed  in  the  same  manner. 

Art.  4.  The  invitation  being  accepted,  each  of  the  high  contracting 
parties  will  within  twelve  months,  reckoned  from  the  date  of  the  receipt 
of  the  respective  communication,  present  to  the  arbitrator  a  statement, 
accompanied  by  all  documents  and  titles  tending  to  the  defence  of  its 
right.  This  being  done,  no  further  addition  can  be  made  except  at  the 
request  of  the  arbitrator,  who  will  have  the  right  to  order  all  necessary' 
information. 

Art.  5.  The  frontier  shall  be  constituted  by  the  rivers  which  Brazil  or 
tbe  Argentine  Republic  have  designated,  and  the  arbitrator  shall  be  in- 
vited to  pronounce  in  favor  of  one  or  the  other  of  the  parties  as  he 
may  consider  just  after  due  investigation  of  the  reasons  and  documents 
produced. 

Art.  6.  The  award  shall  be  given  within  a  term  of  twelve  months,  reck- 
oned from  the  date  of  the  presentation  of  the  statements,  or  of  the  more 
recent,  if  they  shall  not  have  been  presented  at  the  same  time  by  both 
parties.  It  shall  be  definitive  and  obligatory,  and  nothing  shall  be  alleged 
as  a  reason  for  hindering  its  fulfillment; 

Art.  7.  The  present  treaty  shall  be  ratified  and  the  ratifications  shall 
be  exchanged  at  the  city  of  Rio  de  Janeiro  within  the  shortest  possible 
term. 

In  witness  whereof  the  plenipotentiaries  of  the  £mpire  of  Brazil  and 
of  the  Argentine  Republic  sign  the  said  treaty  and  set  their  seals  thereto 
at  the  city  of  Buenos  Ayres  on  the  7th  day  of  the  month  of  September 
1889. 

[L.  s.]  Barao  de  Alrncar. 

[L.  8.]  N.  QuiRNO  Costa. 

CHILE. 

Convention  concerning  the  aubmisaion  to  arbitration  of  the  Macedonian  claims, 

[Concluded  November  10, 1858;  ratifications  excbaoged  at  Santiago  de  Chile  October  15, 
1859;  proclaimed  December  22,  1859.] 

The  Government  of  the  United  States  of  America  and  the  Government 
of  the  Republic  of  Chilo  desiring  to  nettle  amicably  the  claim  made  by 
the  former  upon  the  latter  for  certain  citizens  of  the  United  States  of 
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America^  who  claim  to  be  the  rightful  owners  of  the  silver,  in  coin  and  in 
bars,  forcibly  taken  from  the  possession  of  Capt.  Eliphalet  Smith,  a  citi- 
zen of  the  United  States  of  America,  in  the  valley  of  Sitana,  in  the  terri- 
tory of  the  former  Vice-Royalty  of  Peru,  in  the  year  1821,  by  order  of 
Lord  Cochrane,  at  the  time  Vice- Admiral  of  the  Chilean  squadron,  have 
agreed,  the  former  to  name  John  Bigler,  Envoy  Extraordinary  and  Minis- 
ter Plenipotentiary  of  the  United  States  of  America,  and  the  latter  Don 
Geronimo  UFmeneta,  Minister  of  State  in  the  Department  of  the  Interior 
and  of  Foreign  Relations,  in  the  name  and  in  behalf  of  their  respective 
Governments,  to  examine  said  claim  and  to  agree  upon  terms  of  arrange- 
ment just  and  honorable  to  both  Governments. 

The  aforesaid  Plenipotentiaries,  after  having  exchanged  their  fnll  pow- 
erSy  and  /ound  them  in  due  and  good  form,  sincerely  desiring  to  preserve 
intact  and  strengthen  the  friendly  relations  which  happily  exist  between 
their  respective  Governments,  and  to  remove  all  cause  of  difference  which 
might  weaken  or  change  them,  have  agreed,  in  the  name  of  the  Govern- 
ment which  each  represents,  to  snbmit  to  the  arbitration  of  His  Majesty 
the  King  of  Belgium,  the  pending  question  between  them,  respecting  the 
legality  or  illegality  of  the  above  referred  to  capture  of  silver  in  coin  and 
in  bars,  made  on  the  ninth  day  of  May,  1821,  by  order  of  Lord  Cochrane, 
Vice-Adniiral  of  the  Chilean  squadron,  in  the  valley  of  Sitana,  in  the  ter- 
ritory of  the  former  Vice- Royalty  of  Pern,  the  proceeds  of  sales  of  mer- 
chandise imported  into  that  country  in  the  brig  Macedonian,  belonging  to 
the  merchant  marine  of  the  United  States  of  America. 

Therefore  the  above-named  Ministers  agree  to  name  His  Majesty  the 
King  of  Belginm  as  arbiter,  to  decide  with  full  powers  and  proceedings 
ex  €equo  et  bono,  on  the  following  points: 

First.  Is,  or  is  not,  the  claim  which. the  Government  of  the  United  States 
of  America  makes  npon  that  of  Chile,  on  account  of  the  capture  of  the 
silver  mentioned  in  the  preamble  of  this  convention,  just  in  whole  or  in 
part? 

Second.  If  it  be  just  in  whole  or  in  part,  what  amount  is  the  Govern- 
ment of  Chile  to  allow  and  pay  to  the  Government  of  the  United  States 
of  America,  as  indemnity  for  the  capture  f 

Third.  Is  the  Government  of  Chile,  in  addition  to  the  capital,  to  allow 
interest  thereon;  and  if  so,  at  what  rate  and  from  what  date  is  interest 
to  be  paid  t 

The  contracting  parties  further  agree  that  his  Majesty  the  King  of  Bel- 
gium shall  decide  the  foregoing  questions  upon  the  correspondence  which 
has  passed  between  the  representatives  of  the  two  Governments  at  Wash- 
ington and  at  Santiago,  and  the  documents  and  other  proofs  prodnced  dur- 
ing the  controversy  on  the  subject  of  this  capture,  and  upon  a  memorial  or 
argument  thereon  to  be  preseinted  by  each. 

Each  party  to  furnish  the  arbiter  with  a  copy  of  the  correspondence  and 
documents  above  referred  to,  or  so  much  thereof  as  it  desires  to  present, 
as  well  as  with  its  said  memorial,  within  one  year  at  furthest  from  the 
date  at  which  they  may  respectively  be  notified  of  the  acceptance  of  the 
arbiter. 

Each  party  to  furnish  the  other  with  a  list  of  the  papers  to  be  presented 
by  it  to  the  arbiter,  three  months  in  advance  of  such  presentation. 
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And  if  either  party  fail  to  present  a  copy  of  snch  papers,  or  its  memo- 
rial, to  the  arbiter,  within  the  year  aforesaid,  the  arbiter  may  make,  his 
decision  npou  what  shall  have  been  submitted  to  him  within  that  time. 

The  contracting  parties  further  agree  that  the  exception  of  prescription, 
raised  in  the  course  of  the  controversy,  and  which  has  been  a  subject  of 
discussion  between  their  respective  Governments,  shall  not  be  considered 
by  the  arbiter  in  his  decision,  since  they  agree  to  withdraw  it  and  exclude 
it  from  the  present  question. 

Each  of  the  Governments  represented  by  the  contracting  parties  is  au- 
thorized to  ask  and  obtain  the  acceptance  of  the  arbiter ;  and  both  promise 
and  bind  themselves  in  the  most  solemn  manner  to  acquiesce  in  and  comply 
with  his  decision,  nor  at  any  time  thereafter  to  raise  any  question,  directly 
or  indirectly,  connected  with  the  snbject-matter  of  this  arbitration. 

This  convention  to  be  ratified  by  the  Governments  of  the  respective 
contracting  parties,  and  the  ratifications  to  be  exchanged  within  twelve 
months  from  this  date,  or  sooner,  if  possible,  in  the  city  of  Santiago. 

In  testimony  whereof  the  contracting  parties  have  signed  and  sealed 
this  agreement  in  duplicate,  in  the  English  and  Spanish  languages,  in 
Santiago,  the  -tenth  day  of  the  month  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-eight. 

[SEAL.]  John  Bioler, 

Envoy  Extraordinary  and  MinUter  Plenipotentiary 

of  the  United  States  of  America. 

[SEAL.]  Gbronimo  Urmeneta, 

Plenipotenciario  ad  hoc. 

Convention  for  the  settlement  of  claims, 

[Signed  at  Santiago  August  7,1892;  ratifications  exchanged  at  Washington,  January  20, 
1893 ;  proclaimed  January  28, 1893.] 

The  United  States  of  America  and  the  Republic  of  Chile,  animated  by 
the  desire  to  settle  and  adjust  amicably  the  claims  made  by  the  citizens 
of  either  country  against  the  government  of  the  other,  growing  out  of  acts 
committed  by  the  civil  or  military  authorities  of  either  country,  have 
agreed  to  make  arrangements  for  that  purpose,  by  means  of  a  Convention, 
and  have  named  as  their  Plenipotentiaries  to  confer  and  agree  thereupon 
as  follows : 

The  President  of  the  United  States  of  America,  Patrick  Egan,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  the  United  States  at  San- 
tiago, and  the  President  of  the  Republic  of  Chile,  Isidore  Err^zuriz, 
Minister  of  Foreign  Relations  of  Chile; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  true  form,  have  agreed  upon  the  following 
articles : — 

Article  I.  All  claitns  on  the  part  of  corporations,  companies  or  private 
individuals,  citizens  of  the  United  States,  upon  the  Government  of  Chile, 
arising  out  of  acts  committed  agaiuHt  the  persons  or  property  of  citizens 
of  the  United  Stat-es  not  in  the  service  of  the  enemies  of  Chile,  or  volunta- 
rily giving  aid  and  comfort  to  the  same,  by  the  civil  or  military  authorities 
of  Chile;  and  on  the  other  hand,  all  claims  on  the  part  of  corporations, 
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companies  or  private  individnals,  citizeDB  of  Chile,  upon  the  Government 
of  the  United  States,  arining  out  of  acts  committed  against  the  persons  or 
property  of  citizens  of  Chile,  not  in  theserviceof  the  enemies  of  the  United 
States,  or  voluntarily  giving  aid  and  comfort  to  the  same,  by  the  civil  or 
military  authorities  of  the  Government  of  the  United  States,  shall  he 
referred  to  three  Commissioners,  one  of  whom  shall  be  named  by  the 
President  of  the  United  States,  and  one  by  the  President  of  the  Hepnblic 
of  Chile,  and  the  third  to  be  selected  by  mutual  accord  between  the  Presi- 
dent of  the  Uuitt'd  States  and  the  President  of  Chile.  In  case  the  President 
of  the  United  States  aud  the  President  of  Chile  shall  not  agree  within 
three  months  from  the  exchange  of  the  ratifications  of  this  Convention  te 
nominate  such  third  Commissioner  then  said  nomination  of  said  third 
Commissioner  shall  be  made  by  tlie  President  of  the  Swiss  Confederation. 

Article  IT.  The  said  Commission,  thus  constituted,  shall  be  competent 
and  obliged  to  examine  and  decide  upon  all  claims  of  the  aforesaid  char- 
acter presented  to  them  by  the  citizens  of  either  country. 

Article  III.  In  case  of  the  death,  prolonged  absence  or  incapacity  to 
serve  of  one  of  the  said  Commissioners,  or  in  the  event  of  one  Commis- 
sioner omitting,  or  declining,  or  ceasing  to  act  as  snch,  then  the  President 
of  the  United  States,  or  the  President  of  the  Republic  of  Chile,  or  the 
President  of  the  Swiss  Confederation,  as  the  case  may  be,  shall  forthwith 
proceed  to  till  the  vacancy  so  occasioned  by  naming  another  Commis- 
sioner within  three  months  from  the  occurrence  of  the  vacancy. 

Articlk  IV.  The  Commissioners  named  as  hereinbefore  provided  shall 
meet  in  the  City  of  Washington  at  the  earliest  convenient  time  within  six 
months  after  the  exchange  of  ratifications  of  this  Convention,  and  shall, 
as  their  first  act  in  so  meeting,  make  and  subscribe  a  solemn  declaration 
that  they  will  impartially  and  carefully  examine  and  decide,  to  the  best  of 
their  judgment  and  according  to  public  law,  justice  and  equity,  without 
fear,  favor  or  affection,  allclaims  within  the  description  and  true  meaning 
of  Articles  I  and  II.,  which  shall  be  laid  before  them  on  the  part  of  the 
Governments  of  the  United  States  and  of  Chile  respectively;  and  such 
declaration  shall  be  entered  on  the  record  of  their  proceedings;  Provided, 
however,  that  the  concurrent  judgment  of  any  two  Commissioners  shall  be 
adequate  for  every  intermediate  decision  arising  in  the  execution  of  their 
duty  and  for  every  final  award. 

Article  V.  The  Commissioners  shall,  without  delay,  after  the  organi- 
zation of  the  Commission,  proceed  to  examine  and  determine  the  claims 
specified  in  the  preceding  articles,  and  notice  shall  be  given  to  the  respec- 
tive Governments  of  the  day  of  their  organization  and  readiness  to  proceed 
to  the  transaction  of  the  business  of  the  Commission.  They  shall  investi- 
gate and  decide  said  claims  in  such  order  and  in  snch  manner  as  they  may 
think  proper,  but  upon  such  evidence  or  information  only  as  shall  be  fur- 
nished by  or  on  behalf  of  the  respective  Governments.  They  shall  be 
bound  to  receive  and  consider  all  written  documents  or  statements  which 
may  be  presented  to  them  by  or  on  behalf  of  the  respective  Governments 
III  support  of,  or  in  answer  to,  any  claim,  and  to  hear,  if  required,  one 
person  on  each  side  whom  it  shall  be  competent  for  each  Government  to 
name  as  its  Counsel  or  Agent  to  present  and  support  claims  on  its  behalf, 
on  each  and  every  separate  claim.    Kach  Government  shall  furnish  at  the 
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teqiiest  of  the  CommissioDers,  or  of  any  two  of  tbem,  tlie  papers  in  its 
possession  which  may  be  important  to  the  jnst  determination  of  any  of  tl^e 
claims  laid  before  the  Commission. 

Articlk  VI.  The  concnrrin^r  decisions  of  the  Commissioners,  or  of  any 
two  of  them,  shall  be  conclusive  and  final.  Said  decisions  shall  in  every 
case  be  given  upon  each  individaal  claim,  in  writing,  stating  in  the  event 
of  a  pecuniary  award  being  made,  the  amount  or  equivalent  value  of  the 
same  in  gold  coin  of  the  United  States;  and  in  the  event  of  interest  being 
allowed  on  such  award,  the  rate  thereof  and  the  period  for  which  it  is  to 
be  computed  shall  be  fixed,  which  period  shall  not  extend  beyond  the  close 
of  the  Commission;  and  said  decision  shall  be  signed  by  the  Commissioners 
concurring  therein. 

Akticlb  VII.  The  High  Contracting  Parties  hereby  engage  to  consider 
the  decision  of  the  Commissioners,  or  of  any  two  of  them,  as  absolutely 
linal  and  conclusive  upon  each  claim  decide<l  upon  by  them,  and  to  give 
full  effect  to  such  decisions  without  any  objections,  evasions,  or  delay 
whatever. 

Article  VIII.  Every  claim  shiill  be  presented  to  the  Commissioners 
within  a  period  of  two  months  reckoned  from  the  day  of  their  first  meeting 
for  business,  after  notice  to  the  respective  Qovernments  as  prescribed  in 
Article  V  of  this  Convention.  Nevertheless,  where  reasons  for  delay  shall 
be  established  to  the  satisfaction  of  the  Commissiimers,  or  of  any  two  of 
them,  the  period  for  presenting  the  claim  may  be  extended  by  them  to  any 
time  not  exceeding  two  months  longer. 

The  Commissioners  shall  be  bound  to  examine  and  decide  upon  every 
claim  within  six  months  from  the  day  of  their  first  meeting  for  business  ns 
aforesaid;  which  period  shall  not  be  extended  except  only  in  case  of  the 
proceedings  of  the  Commission  shall  be  interrupted  by  the  death,  inca- 
pacity, retirement  or  cessation  of  the  functions  of  any  one  of  the  Commis- 
sioners, in  which  event  the  period  of  six  months  herein  prescribed  shall 
not  be  held  to  include  the  time  during  which  such  interruption  may  actu- 
ally exist. 

It  shall  be  competent  in  each  case  for  the  said  Commissioners  to  decide 
whether  any  claim  has,  or  has  not,  been  duly  made,  preferred,  and  laid 
before  them,  either  wholly,  or  to  any  and  what  extent,  according  to  the 
true  intent  and  meaning  of  this  Convention. 

Article  IX.  All  sums  of  money  which  may  be  awarded  by  the  Commis- 
sioners as  aforesaid,  shall  be  paid  by  the  one  (joverumeut  to  the  other,  as 
the  case  may  bo,  at  the  capital  of  the  Government  to  receive  such  pay- 
ment, within  six  months  after  the  date  of  the  final  award,  without  interest, 
and  without  any  deduction  save  as  specified  in  Article  X. 

Article  X.  The  Commissioners  shall  keep  an  accurate  record  and  cor- 
rect minutes  or  notes  of  all  their  proceedings,  with  the  dates  thereof;  and 
the  Governments  of  the  United  States  and  of  Chile  may  each  appoint  and 
employ  a  Secretary  versed  in  the  languages  of  both  countries,  and  the 
Commissioners  may  appoint  any  other  necessary  officer  or  officers  to  assist 
them  in  the  transaction  of  the  business  which  may  come  before  them. 

Each  Government  shall  pay  its  own  Commissioner,  Secretary  and  Agent 
or  Counsel,  and  at  the  same  or  equivalent  rates  of  compensation,  as  near 
as  may  be,  for  like  officers  on  the  one  side  as  on  the  other.     All  other 
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expenses,  incliidinj^  the  compeusation  of  the  third  CommissioDer,  which 
latter  shall  he  equal  or  eqnivaleut  to  that  of  the  other  Coniuiissiouers 
shall  he  defrayed  hy  the  two  Government  in  equal  moieties. 

The  whole  expenses  of  the  Commission,  including  contingent  expenses, 
shall  he  defrayed  by  a  ratable  deduction  on  the  amount  of  the  snms 
awarded  by  the  Commissioners,  provided  always  that  such  deduction  shall 
not  exceed  the  rate  of  five  per  centum  on  the  sum  so  awarded.  If  the 
whole  expenses  shall  exceed  this  rate,  then  the  excess  of  expense  shall  be 
defrayed  jointly  by  the  two  Governments  in  equal  moieties. 

Articlr  XI.  The  High  Contracting  Parties  agree  to  consider  the  result 
of  the  proceedings  of  the  Commission  provided  for  by  this  Convention  ns 
a  full,  perfect  and  final  settlement  o'f  any  and  every  claim  upon  either. 
Government  within  the  description  and  true  meaning  of  Articles  I  and  II; 
and  that  every  such  claim,  whether  or  not  the  same  may  have  been  pre- 
sented to  the  notice  of,  made,  preferred  or  laid  before  the  said  Commission, 
shall,  from  and  after  the  conclusion  of  the  proceedings  of  the  said  Com- 
mission, be  treated  and  considered  as  finally  settled,  concluded  and  barred. 

Article  XII.  The  present  Convention  shall  be  ratified  by  the  President 
of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate 
tiiereof  and  by  the  President  of  the  Republic  of  Chile,  with  the  consent 
2ind  approbation  of  the  Congress  of  the  same,  and  the  ratifications  shall 
be  exchanged  at  Washington,  at  as  early  a  day  as  may  be  possible  within 
six  months  from  the  date  hereof. 

In  testimony  whereof  the  respective  Plenipotentiaries  have  signed  the 
present  Convention,  in  the  English  and  Spanish  languages,  in  duplicate, 
and  hereunto  affixed  their  respective  seals. 

Done  at  the  city  of  Santiago  the  seventh  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-two. 

[SEAL.]  Patrick  Eg  an. 

[SEAL.]  ISIDORO  ERRiCzURIZ. 

COLOMBIA. 

Convention  concerning  the  adjustment  of  claims  against  the  Repuhlic  of  New 

Granada. 

[Concladed  September  10, 1857;  ratificatioxi  exchanged  at  Washington,  l^ovember  5,  I860; 
proclaimed  November  8,  I860.] 

The  United  States  of  America  and  the  Republic  of  Xew  Granada,  desir- 
ing to  adjust  the  claims  of  citizens  of  said  States  against  New  Granacla, 
nnd  to  cement  the  good  understanding  which  happily  subsists  between 
the  two  Republics,  have,  for  that  purpose,  appointed  and  conferred  full 
powers,  respectively,  to  wit: 

The  President  of  the  United  States  upon  Lewis  Cass,  Secretary  of  State 
of  the  United  States,  and  the  President  of  New  (jranada  upon  General 
Pedro  A.  Herran,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
that  Republic  in  the  United  States; 

Who,  aft<^r  exchanging  their  full  powers,  which  were  found  in  good  and 
proper  form,  have  agreed  to  the  following  articles: 

Article  I.  All  claims  on  the  part  of  corporations,  companies  or  individ- 
uals, citizens  of  the  United  States,  upon  the  Government  of  New  Granada, 
which  Hhall  have  been  presentee  prior  to  the  first  day  of  September,  1859, 
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either  to  the  Department  of  State  at  Washington/ or  to  the  minister  of  the 
United  States  at  Bogota,  and  especially  those  for  damages  which  were 
cansed  by  the  riot  at  Panama  on  the  fifteenth  of  April,  1856,  for  which  the 
said  Government  of  New  Granada  acknowledges  its  liability,  arising  out 
of  its  privilege  and  obligation  to  preserve  peace  and  good  order  along  the 
transit  route,  shall  be  referred  to  a  Board  of  Commissioners,  consisting  of 
two  members,  one  of  whom  shall  be  appointed  by  the  Government  of  the 
United  States  and  one  by  the  Government  of  New  Granada.  In  case  of 
the  death,  absence  or  incapacity  of  either  Commissioner,  or  in  the  event 
of  either  Commissioner  omitting  or  ceasing  to  act,  the  Government  of  the 
United  States,  orthat  of  New  Granada,  respectively,  or  the  Minister  of  the 
latter  in  the  United  States,  acting  by  its  direction,  shall  forthwith  pro- 
ceed to  fill  the  vacancy  thus  occasioned. 

The  Commissioners  so  named  shall  meet  in  the  city  of  Washington 
within  ninety  days  from  the  exchange  of  the  ratifications  of  this  conven- 
tion, and,  before  proceeding  to  business,  shall  make  and  subscribe  a  solemn 
oath  that  they  will  carefully  examine  and  impartially  decide,  according  to 
justice  and  equity,  upon  all  the  claims  laid  before  them,  under  the  pro- 
visions of  this  convention,  by  the  Government  of  the  United  States.  And 
such  oath  shall  be  entered  on  the  record  of  their  proceedings. 

The  Commissioners  shall  then  proceed  to  name  an  Arbitrator  or  Umpire, 
to  decide  upon  any  case  or  cases  on  which,  they  may  differ  in  opinion. 
And  if  they  cannot  agree  in  the  selection,  the  Umpire  shall  be  appointed 
by  the  Minister  of  Prussia  to  the  United  States,  whom  the  two  high  con- 
tracting parties  shall  invite  to  make  such  appointment,  and  whose  selec- 
tion shall  be  conclusive  on  both  parties. 

Article  II.  The  Arbitrator  being  appointo<l,  the  Commissioners  shall 
proceed  to  examine  and  determine  the  claims  which  may  be  presented  to 
them,  under  the  provisions  of  this  convention,  by  the  Government  of  the 
United  States,  together  with  the  evidence  submitted  in  support  of  them, 
and  shall  hear,  if  required,  one  person  in  behalf  of  each  Government  on 
every  separate  claim.  Each  Government  sluill  furnish,  upon  request  of 
either  of  the  commissioners,  such  papers  in  its  possession  as  the  Commis- 
sioners may  deem  important  to  the  just  determination  of  any  claims  pre- 
sented to  them.  In  cases  where  they  agree  to  award  an  indemnity,  they 
shall  determine  the  amount  to  be  paid,  having  due  regard,  in  claims  which 
have  grown  out  of  the  riot  of  Panama  of  April  15,  1856,  to  damages  suf- 
fered through  death,  wounds,  robberies  or  destruction  of  property.  In 
cases  where  they  cannot  agree,  the  subjects  of  difference  shall  be  referred 
to  the  Umpire,  before  whom  each  of  the  Commissioners  may  be  heard, 
and  whose  decision  shall  be  final. 

Article  III.  The  Commissioners  shall  issue  certificates  of  the  sums  to 
be  paid  by  virtue  of  their  awards  to  the  claimants,  and  the  aggre;;ato 
amount  of  said  sums  shall  be  paid  to  the  Government  of  the  United 
States,  at  Washington,  in  ecjual  semi-annual  payments,  the  first  payment 
to  be  made  six  months  from  the  termination  of  the  Commission,  and  the 
whole  payment  to  be  completed  within  eight  years  from  the  same  date; 
and  each  of  said  sums  shall  bear  interest  (also  payable  semi-annually)  at  the 
rate  of  six  per  cent,  per  annum  from  the  day  on  which  the  awards,  respec- 
tively, shall  have  been  decreed.    To  meet  these  payments,  the  Government 
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of  New  Granada  hereby  specially  appropriates  one-half  of  the  compensik- 
tioii  which  may  accrue  to  it  from  the  Panama  Railroad  Company,  in  lien 
of  postages,  by  virtue  of  the  thirtieth  article  of  tho  contract  between  the 
Republic  of  New  Granada  and  said  Company,  made  April  15,  1850,  and 
approved  Jane  4, 1850,  and  also  one-half  of  the  dividends  which  it  may 
receive  from  the  net  profits  of  said  road,  as  3»rovided  in  the  fifty-Hftli 
article  of  the  same  contract;  but  if  theses  funds  should  prove  insufficient 
to  make  the  payments  as  above  stipulated.  New  Granada  will  provide 
other  means  for  that  purpose. 

Article  IV.  The  Commission  herein  provided  shall  terminate  its  labors 
in  nine  months  from  and  including  the  day  of  its  organization;  shall  keep 
an  accurate  record  of  its  proceedings,  and  may  appoint  a  secretary  to 
assist  in  the  transaction  of  its  business. 

Article  V.  The  proceedings  of  this  Commission  shall  be  final  and  con- 
clusive with  respect  to  all  the  claims  before  it,  and  its  awards  shall  be  a 
full  discharge  to  New  Granada  of  all  claims  of  citizens  of  the  United 
States  against  that  Republic  which  may  have  accrued  prior  to  the  signa- 
ture of  this  convention. 

Article  VI.  Each  Government  shall  pay  its  own  Commissioner,  but  the 
Umpire,  as  well  as  the  incidental  expenses  of  the  Commission,  shall  be 
paid,  one-half  by  the  United  States,  and  the  other  half  by  New  Granada. 

Article  VII.  The  present  Convention  shall  be  ratified,  and  the  ratifica- 
tions exchanged  in  Washington. 

In'  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this 
convention,  and  have  hereunto  affixed  our  seals. 

Done  at  Washington,  this  tenth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-seven. 

[seal.]  Lew.  Cass. 

[seal.]  p.  a.  Herran. 

Convention  concerning  the  adjustment  of  claims  against  the  United  States  of 
Colombia;  supplemental  to  the  Convention  of  September  10, 1857. 

[Concluded  February  10,  1864;  ratifications  exchanged  at  Washington  August  10,  1865; 
proclaime<l  August  19, 1865.] 

Whereas  a  Convention  for  the  adjustment  of  claims  was  concluded 
between  the  Uuitod  States  of  America  and  the  Republic  of  New  Granada, 
in  the  city  of  W^ashington,  on  the  tenth  of  September  1857,  which  con- 
vention, aa  afterward  amended  by  the  contracting  parties,  was  proclaimed 
by  the  President  of  the  United  States  on  the  8th  November  1860; 

And  whereas  the  Joint  Commission  organized  under  the  authority 
conferred  by  the  preceding  mentioned  convention  did  fail,  by  reason  of 
uncontrollable  circumstances,  to  decide  all  the  claims  laid  before  tlieui 
under  its  provisions,  within  the  tiuie  to  which  their  proceedings  were 
limited  by  the  4th  article  thereof; 

The  United  States  of  America  and  the  United  States  of  Colombia,  the 
latter  representing  the  late  Republic  of  New  Granada,  are  desirous  that  the 
time  originally  fixed  for  tho  duration  of  the  commission  should  be  so 
extended  as  to  admit  the  examination  and  adjustment  of  such  claims  aa 
were  presented  to  but  not  settled  by  the  joint  commission  aforesaid,  and 
to  this  end  have  named  Plenipotentiaries  to  agree  upon  the  best  mode  of 
accomplishing  this  object,  that  is  to  say :  The  President  of  the  United 
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States  of  America,  William  H.  Seward,  Secretary  of  State  of  the  United 
States  of  America,  and  the  President  of  the  United  States  of  Colombia, 
Senor  Manuel  Mnrillo,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  the  United  States  of  Colombia ; 

Who,  having  exchanged  their  full  powers,  have  agreed  as  follows : 

Akticlk  I.  The  high  contracting  parties  agree  that  the  time  limited  in 
the  convention  above  referred  to  for  the  termination  of  the  commission, 
shall  be  extended  for  a  period  not  exceeding  nine  months  from  the 
exchange  of  ratifications  of  this  convention,  it  being  agreed  that  nothing 
in  this  article  contained  shall  in  any  other  wise  alter  the  provisions  of  the 
convention  above  referred  to;  and  that  the  contracting  parties  shall 
appoint  commissioners  anew,  and  an  umpire  shall  be  chosen  anew,  in  the 
manner  and  with  the  duties  and  powers  respectively  expressed  in  the  said 
former  convention. 

Article  II.  The  present  convention  shall  beratifijBd,  and  the  ratifications 
shall  be  exchanged  at  Washington  as  soon  as  possible. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  hereunto  affixed  their  seals. 

Done  at  Washington  this  tenth  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-four.  • 

[SEAL.]  Wm.  H.  Skward. 

[SEAL.]  M.   MURILLO. 

Convention  far  the  settlement  of  the  claim  of  Coieswortk  and  Powell,  1872, 

The  undersigned,  Sefior  Don  Jil  Colunj^,  Secretary  of  the  Interior  and 
Foreign  Relations  of  the  United  States  of  Colombia,  and  Charles  O'Leary, 
Esq.,  Her  Britannic  Majesty's  Acting  Consul  General,  in  charge  of  Her 
Majesty's  Legation  in  Bogotsi,  being  both  specially  authorized  by  their 
respective  Governments  to  enter  into  an  agreement  which  shall  put  an  end 
to  the  claim  of  Messrs.  Cotesworth  and  Powell,  British  subjects,  against 
the  Government  of  Colombia,  arising  out  of  certain  acts  connected  with 
the  administration  of  Justice  in  the  city  of  Baranquilla,  State  of  Bolivar, 
between  the  years  1858  and  1860,  have  agreed  upon  the  following  stipula- 
tions for  that  purpose : 

Article  1.  The  claim  of  Messrs.  Cotesworth  and  Powell  shall  be  sub- 
-  mitted  to  the  arbitration  of  two  commissioners,  one  to  be  named  by  the 
Government  of  the  United  States  of  Colombia,  the  other  by  Her  Britannic 
Magesty's  charg6  d'affaires  in  Bogota,  or,  in  his  absence,  by  the  British  Act- 
ing Consul  General  in  charge  of  Her  Majesty's  Legation. 

Any  vacancy  that  may  arise  in  the  commission,  shall  be  filled  in  the  same 
manner  as  the  original  appointment. 

Article  2.  The  commissioners,  before  proceeding  to  any  other  business, 
shall  name  some  third  person  to  act  as  an  umpire,  to  decide  any  point  on 
which  they  may  difier  in  opinion.  If  they  should  not  be  able  to  agree  in 
regard  to  the  choice  of  any  such  person,  the  appointment  shall  be  made 
by  the  person  in  charge  of  the  French  Legation  in  Bogotrt.- 

Article  3.  The  arbitrators  shall  decide,  as  a  preliminary  question, 
whether  the  Republic  is  bound  to  grant  an  indemnity  to  Messrs.  Cotes- 
worth and  Powell.  If  that  question  be  decided  in  the  affirmative,  they 
QhaU  fix  the  amount  of  the  indemnity,  both  principal  and  interest. 
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Articlr  4.  Any  amount  which  may  be  allowed  by  the  arbitrators  shall 
be  paid  in  hard  cash  to  the  British  charge  d'affaires  in  Bogotl^,  or,  in  his 
absence,  to  the  person  in  charge  of  the  British  Legation,  within  twelve 
months  from  the  date  of  the  award. 

Article  5.  The  arbitrators  shall  perform  the  duties  of  their  office  in 
Bogota,  commencing  as  soon  as  the  present  agreement  shall  have  been 
approved  by  the  Congress  of  the  Union.  In  arriving  at  their  decisions, 
they  shall  hear,  if  desired,  one  counsel  for  each  party,  and  shall  duly 
weigh  the  proofs  which  he  may  adduce. 

Done  in  Bogota,  the  14th  of  December  1872. 

JiL  COLUNJK. 

Charles  CLEARy. 
Approved : 

The  President  of  the  Union, 
Manuel  Murillo. 
Ratified  by  Congress,  Law  26^  of  1873. 
A  true  copy : 
[Seal  of  H.  B.  M.  Legation.]  Robert  Bunch, 

H.  B,  M.'b  Minister  Besideni. 

Convention  for  the  amtration  of  the  ca$e  of  the  **Montijo," 

agreement  of  arbitration. 

-  The  undersigned,  to  wit,  William  L.  Scruggs,  minister  resident  of  the 
United  States  of  America,  and  Jacobo  Sanchez,  secretary  of  the  interior 
and  foreign  relations  of  the  United  States  of  Colombia,  being  especially 
authorized  by  their  respective  governments  to  submit  to  the  decision  of 
the  arbitrators  the  indemnity-claims  made  by  the  Government  of  the 
United  States  against  that  of  Colombia  for  damages  resulting  ftom  the 
seizure  and  detention  of  the  steamer  MontijOf  within  the  territory  and  by 
certain  citizens  of  Colombia,  in  April,  1871,  have  entered  into  the  follow- 
ing agreement : 

1.  Said  claims  shall  be  submitted  to  arbitrators,  one  to  be  appointed  by 
the  minister  resident  of  the  United  States  of  America,  another  by  the 
Government  of  the  United  States  of  Colombia,  and  these  two  to  name  an 
umpire,  who  shall  decide  all  questions  upon  which  they  *aay  be  unable  to 
agree.  In  case  the  place  of  either  arbitrator  or  of  the  umpire  shall,  from 
any  cause,  become  vacant,  such  vacancy  shall  be  filled  forthwith  in  the 
manner  herein  provided  for  the  original  appointment.  If  the  arbitrators 
cannot  agree  in  the  choice  of  an  umpire,  one  shall  bo  selected  by  new  com- 
missioners, chosen  for  and  assigned  exclusively  to  this  duty. 

2.  The  arbitrators  and  umpire  so  named  shall  meet  in  Bogota  within  one 
month  from  the  date  of  their  appointment,  and  shall,  before  proceeding 
to  business,  make  and  subscribe  a  solemn  declaration  that  they  will  impar- 
tially consider  and  determine,  to  the  best  of  their  judgment,  and  accord- 
ing to  public  law  and  treaties  in  force  between  the  two  countries,  and 
these  present  stipulations,  the  claims  herein  submitted,  and  such  declara- 
tion shall  be  entered  upon  the  record  of  their  proceedings. 

3.  The  official  correspondence  and  documents  relative  to  the  case  shall 
be  submitted  to  the  arbitrators  j  but,  before  their  decision  is  rendered,  the 
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attorney-general,  or  lawyer,  of  the  governmeDt  of  Colombia  shall  be  heard, 
as  well  as  the  one  designated  by  the  minister-resident  of  the  United  States. 
The  expositions  of  the  attorneys  will  be  orally  or  in  writing. 

4.  The  arbitrators  shall  have  jurisdiction  of  the  claims  mentioned,  and 
they  shall  decide,  as  a  primary  question,  whether  the  United  States  of 
Colombia  is  obligated  to  grant  indemnification,  and  if  that  question  should 
he  decided  affirmatively;  they  will  fix  the  amount  of  indemnification. 
The  award  shall  be  made  in  writing;  and,  if  indemnity  be  given,  the  sum 
shall  be  expressed  in  the  legal  coin — pesos  do  ley — of  the  United  States  of 
Colombia,  and  paid  to  the  minister  resident  of  the  United  States,  or  to 
su^h  person  as  he' may  name,  within  one  year  from  the  date  of  the  decision. 

5.  The  expenses  of  the  arbitration,  not  to  exceed  fifteen  hundred  dol- 
lars, shall  be  borne  in  eqnal  moieties  by  the  two  governments. 

6.  The  two  governments  will  accept  the  award  made  as  final  and  con- 
clusive, and  will  give  full  effect  to  the  same ;  and  the  Colombian  govern- 
ment shall  be  forever  released  from  any  and  all  further  accountability 
after  the  decision  of  the  arbitrators  shall  have  been  made  and  its  terms 
faithfully  complied  with. 

In  faith  whereof  the  plenipotentiaries  of  the  two  governments  have 
signed  and  sealed  the  present  agreement,  in  Bogota,  on  the  17th  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
four. 

William  L.  Scruggs. 
Jacobo  Sanchez. 

PODER  EjECUTIVO  NaCIONAL, 

Bogota,  17  de  Agoato  de  1874, 
Aprobado. 

J.  Sanchez, 

el  Secretario  de  lo  Interior  %  Reladonea  Eeteriores. 

Protocol  for  the  Arbitration  of  the  Cerruti  Claim, 

The  Government  of  the  Kingdom  of  Italy  and  the  Government  of  the 
Republic  of  Colombia,  desiring  to  put  an  end  to  the  subjects  of  disagree- 
ment between  them,  growing  out  of  the  claims  of  Sig.  Ernesto  Cerruti 
against  the  Government  of  Colombia  for  losses  and  damages  to  his  prop- 
erty in  the  State  (now  Department)  of  Caiica,  in  the  said  Republic,  during 
the  political  troubles  of  1885,  and  desiiing  furthermore  to  make  a  just 
disposition  of  the  said  claims; 

His  Excellency  Baron  Blanc,  Minister  of  Foreign  Affairs,  of  H.  M.  The 
King  of  Italy,  on  the  one  part;  and  Don  Jos6  Marcelino  Hurtado,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  the  Republic  of  Colombia 
to  His  Majesty  the  King  of  Italy  on  the  other  part,  acting  with  due  au- 
thority from  their  respective  governments,  have  signed  this  protocol,  sub- 
ject to  the  approval  of  the  Congress  of  Colombia  to  which  it  shall  be 
submitted  during  the  present  session. 

The  Government  of  Italy  and  the  Government  of  Colombia  agree  to 
submit  to  arbitration  the  matters  and  claims  above  referred  to,  for  the 
purpose  of  arriving  at  a  settlement  thereof,  as  between  the  government's. 

To  this  effect,  as  soon  ns  this  protocol  shall  have  obtained  the  approval 
of  the  Congress  of  Colombia,  the  governnieuts  of  Italy  and  of  Colombia 
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will  join  in  asking  H.  E.  the  President  of  the  United  States  of  America, 
to  be  pleased  to  accept  the  position  of  arbitrator  in  the  case,  and  discbarge 
the  duties  pertaining  thereto,  as  a  friendly  act  to  both  governments. 

As  soon  a8  the  arbitrator  by  his  acceptance  of  the  office  shall  have  qual- 
ified himself  to  enter  upon  his  fnnotions,  he  shall  become  vested  with  full 
power,  authority  and  jurisdiction  to  do  and  perform,  and  to  cause  to  bo 
done  and  performed  all  things  without  any  limitation  whatsoevejj  which 
in  his  judgment  may  be  necessary  or  conducive  to  the  attainment,  in  a 
fair  and  equitable  manner,  of  the  end  and  purposes  which  this  agreement 
is  intended  to  secure. 

And  he  shall  thereupon  proceed  to  examine  and  decide  according  to  the 
documents  and  evidence  that  may  be  submitted  to  him  by  each  of  the  two 
governments  or  by  the  claimant  as  one  of  the  two  parties  interested  in  the 
suit,  and  the  principles  of  public  LaWj  First,  which,  if  any,  among  the 
said  claims  of  Sig.  K.  Cerruti  against  the  GovernmeDt  «>f  Colombia  be  a 
proper  claim  or  claims  for  international  adjudication;  and.  Secondly, 
which,  if  any  of  the  said  claims  of  Sig.  E.  Cerruti  ngaiust  the  Govern- 
ment of  Colombia  be  a  proper  claim  or  claims  for  adjudication  by  the  ter- 
ritorial Co.irts  of  Colombia.  And  respecting  the  claim  or  claims,  if  any, 
which  in  the  judgment  of  the  arbitrator  shall  have  the  character  of,  and 
belong  to,  the  first  class  of  claims  above  defined,  the  arbitnitor  shall  pro- 
ceed to  determine  and  to  declare  the  amount  of  indemnity,  if  any,  which 
the  claimant  Sig.  Cerruti  be  entitled  to  receive  from  the  Goverument  of 
Colombia  through  diplomatic  action. 

And  regarding  the  claim  or  claims  of  Sig.  E.  Cerruti,  if  auy,  which  in 
the  judgment  of  the  arbitrator  shall  possess  the  character  of,  and  belong 
to  the  second  class  of  claims  above  defined,  the  arbitrator  shall  so  declare 
them  to  be  and  shall  take  no  further  action  iu  the  matter  of  such  claim  or 
claims. 

The  claims  to  which  this  protocol  has  reference  shall  be  presented  to- 
gether with  the  documents  and  evidence  in  their  support,  to  the  arbitrat^>r 
and  submitted  to  liim  not  sooner  than  six  calendar  montiis,  nor  later  than 
seven  calendar  months,  reckoned  from  and  after  the  date  of  accej>tauc6  of 
the  office  of  arbitrator  by  H.  E.  the  President  of  the  United  States  of 
America. 

Each  of  the  two  parties  interested  in  the  suit  shall  defray  the  expenses 
incurred  on  its  individual  authority  or  behalf;  but  all  expenses  entailed 
by  the  authority,  or  with  the  sanction,  of  the  arbitrator  for  the  purpose 
of  conveniently  discharging  his  functions  or  duties  or  for  the  common 
benefit  of  both  parties  interested  iu  the  suit,  shall  be  borne  equally  be- 
tween them. 

The  two  Governments  solemnly  bind  themselves  to  abide  by  the  deci- 
sions and  awards  of  the  arbitrator  which  shall  be  final  and  conclusive 
and  not  subject  either  to  discussion  or  appeal.  And  they  further  agree 
not  to  reopen  negotiations  or  diplomatic  discussions  on  any  point  or  points 
which  the  arbitrator  may  decide  or  dispose  of,  or  which  he  may  declare  to 
have  already  been  disposed  of  iu  conformity  with  public  Law:  Nor  upon 
any  claim  or  claims  of  Sig.  E.  Cerruti  which  the  arbitrator  may  decbire 
to  have  an  internal  and  territorial  character. 

In  witness  whereof.  His  Excellency  Haron  HIanc,  Minister  of  Foreign 
Afiairs  of  His  Majesty  the  King  of  Italy  and  Don  Josd  Marcelino  Hurtado^ 


Digitized  by 


Googl( 


TREATIES  4701 

Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  Republic  of 
Colombia  to  His  Majesty  tlie  King  of  Italy  hereunto  affix  their  tiignatures 
at  Castellamare  Stadia  on  this  the  Eighteenth  day  of  August  in  the  year 
One  TbooBand  eight  hundred  and  Ninety-four. 

(Signed)  Blanc.  [l.  s.] 

(Signed)  J,  M.  Hurtado.     [L.S.] 

The  Undersigned  declare  and  acknowledge  the  foregoing  to  be  a  correct 
and  faithful  English  version  of  the  original  protocol  as  drawn  and  exe- 
cuted in  the  Italian  language. 
Date  ut  supra. 

(Signed)  J.  M.  Uurtado. 

(Signed)  Blanc. 

COSTA  RICA. 

ConventUm  oanoeming  the  adjustment  of  claitns  of  citizens  of  the  United  States, 

[Gonclnded  July  2,  I860;  ratlflcatioiift  exchanged  at  Washington  November  9, 1801;  pro* 
cUimed  November  11, 186].] 

The  United  States  of  America  and  the  Republic  of  Costa  Rica,  desiring 
to  adjust  the  olaima  of  citizens  of  said  States  against  Costa  Rica  in  such  a 
manner  as  to  cement  the  good  understanding  and  friendly  relations  now 
happily  subsisting  between  the  two  Republics,  have  resolved  to  settle  snch 
claims  by  means  of  a  convention ;  and,  for  that  purpose,  appointed  and 
conferred  full  powers,  respectively,  to  wit: 

The  President  of  the  United  States,  on  Alexander  Dimitry,  Minister  Resi- 
dent of  said  United  States  in  the  Republic  of  Costa  Ricn,  and  his  Excel- 
lency the  Constitutional  President  of  said  Republic  of  Costa  Rica,  on 
Manuel  Jos<S  Carazo  and  Francisco  Maria  Yglesias ;  who,  upon  an  exchange 
of  their  plenary  powers,  which  were  found  in  good  and  proper  form,  have 
agreed  to  the  following  articles: 

Articlk  I.  It  is  agreed  that  all  claims  of  citizens  of  the  United  States, 
upon  the  Govemmoiit  of  Costa  Rica,  arising  from  injuries  to  their  persons, 
or  damages  to  their  property,  under  any  form  whatsoever,  through  the 
action  of  authorities  of  the  Republic  of  Costa  Rica,  statements  of  which, 
soliciting  the  interposition  of  the  Government  of  the  United  States,  have 
been  presented  to  the  D<«partment  of  State  at  Washington,  or  to  the  diplo- 
matic agents  of  said  United  States  at  Sau  Joh<^,  of  Costa  Rica,  up  to  the 
date  of  the  signature  of  this  Convention,  shall,  together  with  the  docu- 
ments in  proof,  on  which  thoy  may  be  founded,  be  referred  to  a  Board  of 
Commissioners,  consisting  of  two  members,  who  shall  be  appointed  in  the 
following  manner :  one  by  the  Government  of  the  United  States  of  America, 
and  one  by  the  Government  of  the  Republic  of  Costa  Rica:  Prondedy  how- 
ever, That  no  claim  of  any  citizen  of  the  Uniteil  States,  who  may  be  proved 
to  have  been  a  belligerent  during  the  occupation  of  Nicaragua  by  the 
troops  of  Costa  Rica,  or  the  exercise  of  authority,  by  the  latter,  within 
the  territory  of  the  former,  shall  bo  considered  as  one  proper  for  the  action 
of  the  Board  of  Commissioners  herein  provided  for. 

In  case  of  the  death,  absence,  or  incapacity  of  either  Commissioner,  or 
in  the  event  of  either  Commissioner's  omitting  or  ceasing  to  act,  the  Gov- 
ernment of  the  United  States  of  America,  or  that  of  the  Republic  of  Costa 

562T-V()L.  5 20  ji,,ed  by  Google 


4702        INTERNATIONAL  ARBITRATIONS. 

Rica/  respectively,  or  the  minister  of  the  latter,  in  the  United  States, 
acting  by  its  direction,  shall  forthwith  proceed  to  fill  the  vacancy  thus 
occasioned. 

Article  II.  The  Commissioners  so  named  shall  meet  at  the  city  of  Wash- 
ington, within  ninety  days  from  the  exchange  of  the  ratifications  of  this 
convention;  and,  before  proceeding  to  business,  they  shall,  each  of  them, 
exhibit  a  solemn  oath,  made  and  subscribed  before  a  competent  authority, 
that  they  will  carefully  examine  into,  and  impartially  decide,  according 
to  the  principles  of  justice  and  of  equity,  and  to  the  stipulations  of  treaty, 
upon  all  the  claims  laid  before  them,  under  the  provisions  of  this  Conven- 
tion, by  the  Government  of  the  United  States,  and  in  accordance  with 
such  evidence  as  shall  be  submitted  to  them  on  the  part  of  said  United 
States  and  of  the  Republic  of  Costa  Rica,  respectively.  And  their  oath, 
to  such  effect,  shall  be  entered  upon  the  record  of  their  proceedings. 

Said  Commissioners  shall  then  proceed  to  name  an  Arliitrator,  or  Um- 
pire, to  decide  upon  any  case  or  cases  concerning  which  they  may  dis- 
agree, or  upon  any  point  or  points  of  difference  which  may  arise  in  the 
course  of  their  proceedings.  And  if  they  cannot  agree  in  the  selection, 
the  Arbitrator  or  Umpire  shall  be  appointed  by  the  minister  of  His  Maj- 
esty the  King  of  the  Belgians,  to  the  United  States, -whoui  the  two  high  - 
contracting  parties  shall  invite  to  make  such  ax>pointment,  and  whose 
selection  shall  be  conclusive  on  both  parties. 

Article  III.  The  Arbitrator,  or  Umpire,  lieing  appointed,  the  Commis- 
sioners shall,  without  delay,  proceed  to  examine  and  determine  the  claims 
which  may  be  presented  to  them,  under  the  provisions  of  this  Conveution, 
by  the  Government  of  the  United  States,  as  stated  in  the  preceding  article; 
and  they  shall  hear,  if  required,  oue  person  in  behalf  of  each  Governmeut, 
on  every  separate  claim. 

£ach  Government  shall  furnish,  upon  request  of  either  of  the  commis- 
sioners, such  papers  in  its  possession  as  may  be  deemed  important  to  the 
just  determination  of  any  claims  of  citizens  of  the  United  States,  referred 
to  the  board,  under  the  provisions  of  the  first  article. 

In  cases,  whether  touching  injuries  to  the  person,  limb  or  life  of  any 
said  citizens,  or  damages  committed,  as  stipulated  in  the  first  article, 
against  their  property,  in  which  the  Commissioners  may  agree  to  award 
an  indemnity,  they  shall  determine  the  amount  to  bo  paid.  In  cases  in 
which  said  Commissioners  cannot  agree,  the  points  of  difference  shall  be 
referred  to  the  Arbitrator,  or  Umpire,  before  whom  each  of  the  Commis- 
sioners may  be  heard,  and  his  decision  shall  be  final. 

Article  IV.  The  commissioners  shall  issue  certificates  of  the  sums  to 
be  paid  to  the  claimants,  respectively,  whether  by  virtue  of  the  awards 
agreed  to  between  themselves,  or  of  those  made  by  them,  in  pursuance  of 
decisions  of  the  Arbitrator,  or  Umpire;  and  the  aggregate  amount  of  said 
sums,  decreed  by  the  certificates  of  award  made  by  the  Commissioners,  in 
either  manner  above  indicated,  and  of  the  sums  also  accruing  from  such 
certificates  of  award  as  the  Arbitrator,  or  Umpire,  may,  under  the  author- 
ity hereinafter  conferred  by  the  seventh  article,  have  made  and  issued, 
with  the  rate  of  interest  stipulated  in  the  present  article,  in  favor  of  any 
claimant  or  claimants,  shall  be  paid  to  the  Government  of  the  United 
States,  in  the  city  of  Washington,  in  e(iual  semi-annual  instahnents.  It 
is,  however,  hereby  agreed,  by  the  contracting  parties,  that  the  payment 
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of  the  first  mstalment  shall  be  made  eight  moDths  from  the  termination 
of  the  labors  of  the  commission;  and,  after  such  first  payment,  the  sec- 
ond, and  each  succeeding  one,  shall  be  made  semi-annually,  counting 
from  the  date  of  the  first  payment;  and  the  whole  payment  of  such  aggre- 
gate amount  or  amounts,  shall  be  perfected  within  a  term  of  ten  years 
from  the  termination  of  said  commission ;  and  (;ach  of  said  sums  shall  bear 
interest  (also  payable  semi-annually)  at  the  rate  of  six  per  cent,  per  an- 
num, from  the  day  on  which  the  awards,  respectively,  will  have  been 
decreed. 

To  meet  these  payments,  the  Government  of  the  Republic  of  Costa  Rica 
hereby  specially  appropriates  fifty  per  cent,  of  the  net  proceeds  of  the  reve- 
nues arising  from  the  customs  of  the  said  Republic ;  but  if  such  appropria- 
tion should  prove  insufficient  to  make  the  payments  as  above  stipulated, 
the  Government  of  said  Republic  binds  itself  to  provide  other  means  for 
that  purpose. 

Article  V.  The  Commission  herein  provided  shall  term'nate  its  labors 
in  nine  months  from  and  Including  the  day  of  its  organization.  They  shall 
keep  an  accurate  record  of  all  their  proceedings,  and  they  may  appoint  a 
secretary,  versed  in  the  knowledge  of  the  English  and  of  the  Spanish  lan- 
guages, to  assist  in  the  transaction  of  their  business.  And,  for  the  con- 
duct of  such  business,  they  are  hereby  authorized  to  make  all  necessary 
and  lawful  rules. 

Articlk  VI.  The  proceedings  of  this  Commission  shall  be  final  and  con- 
clusive with  respect  to  all  the  claims  of  citizens  of  the  United  States, 
which,  having  accrued  prior  to  the  date  of  this  convention,  may  be  brought 
before  it  for  adjustment;  and  the  United  Stat^^s  agree  forever  to  release 
the  Government  of  the  Republic  of  Costa  Rica  from  any  further  account- 
ability for  claims  which  shall  be  rejected,  either  by  the  board  of  Commis- 
sioners, or  by  the  Arbitrator  or  Umpire  aforesaid;  or  for  such  as,  being 
allowed  by  either  the  Board  or  the  Umpire,  the  Government  of  (  osta  Rica 
shall  have  provided  for  and  satisfied  in  the  manner  agreed  upon  in  the 
fourth  article. 

Articlb  VII.  In  the  event,  however,  that  upon  the  termination  of  the 
labors  of  said  Commission  stipulated  for  in  the  fifth  article  of  this  conven- 
tion, any  case  or  cases  should  be  pending  before  the  Umpire,  and  awaiting 
his  decision,  it  is  hereby  understood  and  agreed  by  the  two  contracting 
parties  that,  though  the  Board  of  Commissioners  may,  by  such  limitation, 
have  terminated  their  action,  said  Umpire  is  hereby  authorized  and  em- 
powered to  proceed  to  make  his  decision  or  award  in  such  case  or  cases 
pending  as  aforesaid;  and,  upon  his  certificate  thereof,  in  each  case,  trans- 
mitted to  each  of  the  two  Governments,  mentioning  the  amount  of  indem- 
nity, if  such  shall  have  been  allowed  by  him,  together  with  the  rate  of 
interest  specified  by  the  fourth  article,  such  decision  or  award  shall  be 
taken  and  held  to  be  binding  and  conclusive,  and  it  shall  work  the  same 
efi'ect  as  though  it  had  been  made  by  both  the  Commissioners  under  their 
own  agreement,  or  by  them  upon  decision  of  the  case  or  of  the  cases,  re- 
spectively, pronounced  by  the  Umpire  of  said  board,  during  the  period 
prescribed  for  its  sessions:  Provided,  hoioever,  That  a  decision  on  every 
case  that  may  be  pending  at  the  termination  of  the  labors  of  the  board 
shall  be  given  by  the  Umpire  within  sixty  days  from  their  final  adjourn- 
ment; and  that,  at  the  expiration  of  the  said  sixty  days,  the  authority 
and  power  hereby  granted  to  said  Umpire  shall  cease. 
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Article  VIII.  Each  GovernmeDt  shall  pay  its  own  Commissioner;  bnt 
the  Umpire,  as  well  as  the  incidental  expenses  of  the  commission,  includ- 
ing the  defrayal  of  the  services  of  a  secretary,  who  may  be  appointed 
under  the  fifth  article,  shall  be  paid  one-half  by  the  United  States,  and 
the  other  half  by  the  Republic  of  Costa  Rica. 

Article  IX.  The  present  convention  shall  be  approved  and  ratified  by 
the  President  of  the  United  States  of  America,  by  and  with  the  advice 
and  consent  of  the  Senate  of  the  said  Statues;  and  by  the  President  of  the 
Republic  of  Costa  Rica,  with  the  consent  and  approbation  of  the  Supreme 
Legislative  Power  of  said  Republic;  and  the  ratifications  shall  be  ex- 
changed in  the  city  of  Washington,  within  the  space  of  eight  months 
from  the  date  of  the  signature  hereof,  or  sooner  if  possible. 

In  faith  whereof,  and  by  virtue  of  our  respective  full  powers,  we,  the 
undersigned,  have  signed  the  present  convention,  in  duplicate,  and  have 
hereunto  affixed  our  seals. 

Done  at  the  citj'  of  San  Jos^,  on  the  second  day  of  July,  in  the  year  one 
thousand  eight  hundred  and  sixty,  and  in  the  eighty-fourth  year  of  the 
independence  of  the  United  States  of  America,  and  of  the  independence  of 
Costa  Rica  the  thirty-ninth. 

[SKAL.]  ALEX'R  DiMITRY. 

[SEAL.]  Manuel  J.  Carazo. 

[SEAL.]  Fran'co  M.  Yglesias. 

Convention  between  the  Governments  of  Nicaragua  and  Costa  Kioa  to  submit  to 
the  arbitration  of  the  Government  of  the  United  States  the  question  in  regard 
to  the  validity  of  the  treaty  of  April  IS,  1868, 

The  Governments  of  the  Republics  of  Nicaragua  and  Costa  Rica  desir- 
ing to  terminate  the  question  debated  by  them  since  1871,  to  wit: 

Whether  the  treaty,  signed  by  both  on  the  15th  day  oF  April  1858,  is  or 
is  not  valid,  have  named,  respectively,  as  plenipotentiaries,  Seflor  Don 
Jos<S  Antonio  Roman,  envoy  extraordinary  and  minister  plenipotentiary  of 
Nicaragua,  near  the  Government  of  Guatemala,  and  Sefior  Don  Ascension 
Esquivel,  envoy  extraordinary  and  minister  plenipotentiary  of  Costa  Rica, 
near  the  same  Government,  who  having  communicated  their  full  powers, 
found  to  be  in  due  form,  and  conferred  with  each  other,  with  the  media- 
tion of  the  minister  for  foreign  affairs  for  the  Republic  of  Guatemala, 
Doctor  Don  Fernando  Cruz,  designated  to  interpose  the  good  offices  of  his 
Government,  generously  ofl^ered  to  the  contending  parties  and  by  them 
gratefully  accepted,  have  agreed  to  the  following  articles: 

(1)  The  question  pending  between  the  contracting  Governments,  in 
regard  to  the  validity  of  the  treaty  of  limits  of  the  15th  of  April  1858, 
shall  be  submitted  to  arbitration. 

(2)  The  arbitrator  of  that  question  shall  be  the  President  of  the  iruited 
States  of  America.  Within  sixty  days  following  the  exchange  of  ratifica- 
tions of  the  present  convention,  the  contracting  Governments  shall  solicit 
of  the  appointed  arbitrator  his  acceptance  of  the  charge. 

(3)  In  the  unexpected  event  that  the  President  of  the  United  States 
should  not  be  pleased  to  accept,  the  p.irties  shall  name,  as  arbitrator,  the 
President  of  the  Republic  of  Chile,  whose  acceptance  shall  be  solicited  by 
the  contracting  Governments  within  ninety  days  from  the  date  upon 
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whiob  the  President  of  the  United  States  may  give  notice  to  both  Govern- 
ments, or  to  their  representatives  in  Washington,  of  his  declinatioD. 

(4)  If,  unfortunately,  the  President  of  Chile  shoold  also  be  unable  to 
lend  to  the  parties  the  eminent  service  of  accepting  the  charge^  both  Gov- 
ernments shall  come  to  an  agreement  for  the  purpose  of  electing  two  other 
arbitrators  within  ninety  days,  counting  from  the  day  on  which  the  Pres- 
ident of  Chile  may  give  notice  to  both  Governments  or  their  representa- 
tives, in  Santiago,  of  his  non-acceptance. 

(5)  The  proceedings  and  terms  to  which  the  decisions  of  the  arbitrator 
are  limited  shall  be  the  following : 

Within  ninety  days,  counting  from  the  notiiication  to  the  parties  of  the 
acceptance  of  the  arbitrator,  the  parties  shall  present  to  him  their  allega- 
lions  and  documents.  The  arbitrator  will  communicate  to  the  represent- 
ative of  each  Government,  within  eight  days  after  their  presentation,  the 
allegations  of  the  opposing  party,  in  order  that  the  opposing  party  may  be 
able  to  answer  them  within  the  thirty  days  following  that  upon  which 
the  same  shall  have  been  communicated. 

The  arbitrator's  decision,  to  be  held  valid,  must  be  pronounced  within 
six  months,  counting  from  the  date  upon  which  the  term  allowed  for  the 
answers  to  the  allegations  shall  have  expired,  whether  the  same  shall  or 
shall  not  have  been  presented. 

The  arbitrator  may  delegate  his  powers,  provided  that  he  does  not  fail 
to  intervene  directly  in  the  pronunciation  of  the  tinal  decision. 

(6)  If  the  arbitrator's  award  should  determine  that  the  treaty  is  valid, 
the  same  award  shall  also  declare  whether  Costa  Rica  has  the  right  of 
navigation  of  the  river  San  Juan  with  vessels  of  war  or  of  the  revenue 
service.  In  the  same  manner  he  shall  decide,  in  case  of  the  validity  of 
the  treaty,  upon  all  the  other  points  of  doubtful  interpretation  which 
either  of  the  parties  may  find  in  the  treaty,  and  shall  communicate  to  the 
other  party  within  thirty  days  after  the  exchange  of  the  ratifications  of 
the  present  convention. 

(7)  The  decision  of  the  arbitrator,  whichsoever  it  may  be,  shall  be  held 
as  a  perfect  treaty  and  binding  between  the  contracting  parties.  No 
recourse  whatever  shall  be  admitted,  and  it  shall  begin  t>o  have  effect 
thirty  days  after  it  shall  have  been  notified  to  both  Governments  or  to 
their  representatives. 

(8)  If  the  invalidity  of  the  treaty  should  be  declared,  both  Governments, 
within  one  year,  counting  from  the  notification  of  the  award  of  the  arbi- 
trator, shall  come  to  an  agreement  to  fix  the  dividing  line  between  their 
respective  territories.  If  that  agreement  should  not  be  possible,  they 
shall,  in  the  following  year,  enter  into  a  convention  to  submit  the  ques- 
tion of  boundaries  between  the  two  Republics  to  the  decision  of  a  friendly 
Government. 

From  the  time  the  treaty  shall  be  declared  null,  and  during  the  time 
there  may  be  no  agreement  between  the  parties,  or  no  decision  given  fixing 
definitely  the  rights  of  both  countries,  the  rights  established  by  the  treaty 
of  the  15th  of  April  1858  shall  be  provisionally  respected. 

(9)  As  long  as  the  question  as  to  the  validity  of  the  treaty  is  not  decided, 
the  Government  of  Costa  Rica  consents  to  suspend  the  observance  of  the 
decree  of  the  16th  of  March  last  as  regards  the  navigation  of  the  river  San 
Jnan  by  a  national  vessel. 
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(10)  In  case  the  award  of  the  arhitratore  should  decide  that  the  treaty* 
of  limits  is  valid,  the  contracting  Govemmeuts,  within  ninety  days  fol- 
lowing that  upon  which  they  may  be  notified  of  the  decision,  shall  appoint 
four  commissioners;  two  each,  who  shall  make  the  corresponding  measure- 

.  ments  of  the  dividing  line,  as  provided  for  by  Article  2  of  the  referred  to 
treaty  of  15th  April  1858. 

These  measurements  and  the  corresponding  landmarks  shall  be  matle 
within  thirty  months,  counting  from  the  day  upon  which  the  commission- 
ers shall  be  appointed.  The  commissioners  shall  have  the  power  to  deviate 
the  distauce  of  one  mile  from  the  line  fixed  by  the  treaty,  for  the  purpose 
of  finding  natural  limits  or  others  more  distinguishable.  But  this  devia- 
tion shall  be  made  only  when  all  of  the  commissioners  shall  have  agreed 
upon  the  point  or  points  that  are  to  substitute  tlie  line. 

(11)  This  treaty  shall  be  submitted  to  the  approval  of  the  Executive 
and  Congress  of  each  of  the  contracting  Republics,  and  their  ratifications 
shall  be  exchanged  at  Managua  or  San  Jos^  de  Costa  Rica  on  the  30th  of 
June  next,  or  sooner  if  possible. 

In  testimony  of  which  the  plenipotentiaries  and  the  minister  of  foreign 
affairs  of  Guatemala  have  hereunto  signed  and  sealed  with  tbeir  private 
seals,  in  the  city  of  Guatemala,  this  24th  day  of  December  1886. 

Asc£NSi6n  Esquivel. 

J.  Antonio  RomXn. 

Fernando  Cruz. 

Treaty  of  Limits  between  Coata  Bioa  and  2Hcaragua,  concluded  April  ISihj  1858, 

We,  Miiximo  Jerez,  Minister  Plenipotentiary  of  the  Government  of  the 
Republic  of  Nicaragua,  and  Jos^  Maria  Canas,  Minister  Plenipotentiary 
of  the  Government  of  the  Republic  of  Costa  Rica,  having  been  entrusted  by 
our  respective  Governments  with  the  mission  of  adjusting  a  treaty  of  limits 
between  the  two  Republics,  which  should  put  an  end  to  all  the  differences 
which  have  obstructed  the  perfect  understanding  and  harmony  that  must 
prevail  among  them  for  their  safety  and  prosperity,  and  having  exchanged 
our  respective  powers,  which  were  examined  by  Hon.  Sefior  Don  Pedro  R. 
Negrete,  Minister  Plenipotentiary  of  the  Government  of  the  Republic  of 
Salvador,  exercising  the  functions  of  fraternal  mediator  in  these  negotia- 
tions, who  found  them  to  be  good  and  in  due  form,  as  we  on  our  part  also 
found  good  and  in  due  form  the  powers  exhibited  by  the  said  Minister, 
after  having  discussed  with  the  necessary  deliberation  all  the  points  in 
question,  with  the  assistance  of  the  Representative  of  Salvador  who  was 
present,  have  agreed  to  and  adjusted  the  following  Treaty  of  Limits 
between  Nicaragua  and  Costa  Rica. 

Article  I.  The  Republic  of  Nicaragua  and  the  Republic  of  Costa  Rica 
declare  in  the  most  solemn  and  express  terms  that  if  for  one  moment  they 
were  about  to  enter  into  a  struggle  for  reason  of  limits  and  for  others 
which  each  one  of  the  high  contracting  parties  considered  to  be  legal  and 
a  matter  of  honor,  now  after  having  given  each  other  repeated  proofs  of 
good  understanding,  peaceful  principles,  and  true  fraternity,  they  are 
willing  to  bind  themselves,  as  they  formally  do,  to  secure  that  the  peace 
happily  re-established  should  be  each  day  more  and  more  affirmed  between 
the  Government  and  the  people  of  both  nations,  not  only  for  the  good  and 


Digitized  by 


Googl( 


TREATIES.  4707 

advantag^e  of  Nicaragua  and  Costa  Riea,  but  for  tlie  happiDoss  and  pros- 
perity which,  to  a  certain  extent,  our  sisters,  the  other  Central  American 
Republics,  will  derive  from  it. 

Article  II.  The  dividing  line  between  the  two  Republics,  starting  fVom 
the  Northern  Sea,  shall  begin  at  the  end  of  Punta  de  Castilla,  at  the  mouth 
of  the  San  Juan  de  Nicaragua  river,  and  shall  run  along  the  right  bank  of 
the  said  river  up  to  a  point  three  English  miles  distnnt  from  Castillo  Viejo, 
said  distance  to  be  measured  between  the  exterior  works  of  said  castle 
and  the  above-named  point.  From  here,  and  taking  the  said  works  as 
centre,  a  curve  shall  be  drawn  along  said  works,  keeping  at  the  distance 
of  three  English  miles  from  them,  in  its  whole  length,  until  reaching 
another  point,  which  shall  be  at  the  distance  of  two  miles  from  the  bank 
of  the  river  on  the  other  side  of  the  castle.  From  here  the  line  shall  con- 
tinue in  the  direction  of  the  Sapoa  river,  which  emptier  into  the  Lake  of 
Nicaragua,  and  it  shall  follow  its  course,  keeping  always  at  the  distance 
of  two  miles  from  the  right  bank  of  the  San  Juan  river  all  along  its  wind- 
ings, up  to  reaching  its  origin  in  the  lake;  and  from  there  along  the  right 
shore  of  the  said  lake  until  reaching  the  Sapo^  river,  where  the  line  par- 
allel to  the  bank  and  shore  will  terminate.  From  the  point  in  which  the 
said  line  shall  coincide  with  the  Sapoa  river — a  point  which,  according  to 
the  above  description,  must  be  two  miles  distant  from  the  lake — an  astro- 
nomic straight  line  shall  be  drawn  to  the  central  point  of  the  Salinas  Bay 
in  the  Southern  Sea,  where  the  line  marking  the  boundary  between  the 
two  contracting  Republics  shall  end. 

Akticle  III.  Such  surveys  as  may  be  required  to  locate  this  boundary, 
whether  in  whole  or  in  part,  shall  be  made  by  Commissioners  appointed 
by  the  two  Governments;  and  the  two  Governments  shall  agree  also  as  to 
the  time  when  the  said  survey  shall  be  made.  Said  Commissioners  shall 
have  the  power  to  somewhat  deviate  from  the  curve  around  the  castle, 
from  the  line  parallel  to  the  banks  of  the  river  and  the  lake,  or  from  the 
astronomic  straight  line  between  Sapod  and  Salinas,  if  they  find  that 
natural  land-marks  can  )e  substituted  with  advantage. 

Article  IV.  The  Bay  of  San  Juan  del  Nort<',  as  well  as  the  Salinas  Bay, 
shall  be  common  to  both  Republics,  and,  therefore,  both  the  advantages  of 
their  use  and  the  obligation  to  contribute  to  their  defence  shall  also  be 
common.  Costa  Rica  shall  be  bound,  as  far  as  the  portion  of  the  banks 
of  the  San  Juan  river,  which  correspond  to  it  is  concerned,  to  contribute 
to  its  custody  in  the  same  way  as  the  two  Republics  shall  contribute  to 
the  defence  of  the  river  in  case  of  external  aggression ;  and  this  they  shall 
do  with  all  the  efficiency  within  their  reach. 

Article  V .  As  long  as  Nicaragua  does  not  recover  the  full  possession  of 
all  her  rights  in  the  port  of  San  Juan  del  Norte,  the  use  and  possession  of 
Punta  de  Castilla  shall  be  common  and  equal  both  for  Nicaragua  and 
Costa  Rica;  and  in  the  meantime,  and  as  long  as  this  community  lasts, 
the  boundary  shall  be  the  whole  course  of  the  C(dorado  river.  It  is  fur- 
thermore stipulated  that,  as  long  as  the  said  port  of  San  Juan  del  Norte 
remains  a  frte  port,  Costa  Rica  shall  not  charge  Nicaragua  any  custom 
duties  at  Punta  de  Castilla. 

Article  VI.  The  Republic  of  Nicaragua  shall  have  exclusively  the 
dominion  and  sovereign  jurisdiction  over  the  waters  of  the  San  Juan  river 
fsom  its  origin  in  the  Lake  to  its  mouth  in  the  Atlantic;  but  the  Bepublio 
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of  Costa  Rica  shall  have  the  perpetual  right  of  ft«e  navigation  on  the 
8>ii<l  waters,  between  the  said  month  and  the  point,  three  Engliish  miles 
distant  from  Castillo  Viejo,  said  navigation  being  for  the  purposes  of  com- 
merce either  with  Nicaragua  or  with  the  interior  of  Costa  Rica,  through 
the  San  Carlos  river,  the  Sarapiqni,  or  any  other  way  proceeding  from  the 
portion  of  the  bank  of  the  San  Juan  river,  which  is  hereby  declared  to 
belong  to  Costa  Rica.  The  vessels  of  both  countries  shall  have  the  power 
to  land  indiscriminately  on  either  side  of  the  river,  at  the  portion  thereof 
where  the  navigation  is  common ;  and  no  charges  of  any  kind,  or  duties, 
shall  be  collected  unless  when  levied  by  mutual  consent  of  both  Govern- 
ments. 

Articlk  VII.  It  is  agreed  tbat  the  teiTitorial  division  made  by  this 
treaty  cannot  be  nnderstood  as  impairing  in  any  way  the  obligations  con- 
tracted whether  in  public  treaties  or  in  contracts  of  canalization  or  public 
transit  by  the  Government  of  Nicaragua  previous  to  the  conclusion  of  the 
present  treaty;  on  the  contrary,  it  is  understood  that  Costa  Rica  assumes 
those  obligations,  as  far  as  the  portion  which  corresponds  to  its  territory 
is  concerned,  without  injury  to  the  eminent  domain  and  sovereign  right 
which  it  has  over  the  same. 

Article  VIII.  If  the  contracts  of  canalization  or  transit  entered  into 
by  the  Government  of  Nicaragua  previous  to  its  being  informed  of  the 
conclusion  of  this  treaty  should  happen  to  be  invalidated  for  any  reason 
whatever,  Nicaragua  binds  herself  not  to  enter  into  any  other  arrange- 
ment for  the  aforesaid  purposes  without  tirst  hearing  the  opinion  of  the 
Government  of  Costa  Rica  as  to  the  disa<l vantages  which  the  transaction 
might  occasion  the  two  countries;  provided  that  the  said  opinion  is 
rendered  within  the  period  of  30  days  after  the  receipt  of  the  communi- 
cation asking  for  it,  if  Nicaragua  should  have  said  that  the  decision  was 
urgent;  and,  if  the  transaction  does  not  injure  the  natural  rights  of  Costa 
Rica,  the  vote  asked  for  shall  be  only  advisory. 

Articlk  IX.  Under  no  circumstances,  and  even  in  case  that  the  Repub- 
lics of  Costa  Rica  and  Nicaragua  should  unhappily  find  themselves  in  a 
state  of  war,  neither  of  them  shall  be  allowed  to  commit  any  act  of  hos- 
tility against  the  other,  whether  in  the  port  of  San  Juan  del  Norte,  or  in 
the  San  Juan  river,  or  the  Lake  of  Nicaragua. 

Article  X.  The  stipulation  of  the  foregoing  article  being  essentially 
important  for  the  proper  custody  of  both  the  port  and  the  river  against 
foreign  aggression,  which  would  affect  the  general  interests  of  the  coun- 
try, the  strict  performance  thereof  is  left  under  the  special  guarantee 
which,  in  the  name  of  the  mediator  Government,  its  Minister  Plenipoten- 
tiary herein  present  is  ready  to  give,  and  does  hereby  give,  in  use  of  the 
faculties  vested  in  him  for  that  purpose  by  his  Government. 

Article  XI.  In  testimony  of  the  good  and  cordial  understanding  which 
is  established  between  the  Republics  of  Nicaragua  and  Costa  Rica,  they 
mutually  give  up  all  claims  against  each  other,  on  whatever  ground  they 
may  be  founded,  up  to  the  date  of  the  present  treaty;  and  in  the  same 
way  the  two  contracting  parties  do  hereby  waive  all  claims  for  indemnifi- 
cation of  damages  which  they  might  consider  themselves  entitled  to  pre- 
sent against  each  other. 

Article  XII.  This  treaty  shall  be  ratified,  and  the  ratifications  thereof 
shall  be  exchanged,  at  Santiago  de  Managua  within  forty  days  after  it  is 
signed. 
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In  testimony  whereof  we  have  berenuto  snbscribed  onr  names  to  the 
present  iustrnmenf  ^  exeonte<l  in  triplicate,  together  with  the  ilon.  Minis- 
ter of  Salvador,  and  niulcr  the  conntersign  of  the  respective  secretaries  of 
Legation,  at  the  city  of  San  Jo8<^,  in  Costa  Rica,  on  the  15th  day  of  April, 
in  the  year  of  our  Lord  1858. 

Maximo  .Jerbz. 
Jos^:  M.  CaKas. 
Pedro  R6mulo  Neorete. 
Manuel  Rivas, 
Secretary  of  the  Legation  of  Ikloaragua. 

Salvador  Gonzalez, 
Secretary  of  the  Legation  of  Costa  Rica. 
Florentino  Souza, 
Secretary  of  the  Legation  of  Salvador, 
Additional  Act.  The  undersigned,  Ministers  of  Nicaragua  and  Costa 
Rica,  wishing  to  give  pnblic  testimony  of  their  high  esteem  and  of  their 
feelings  of  gratitude  towards  the  Republic  of  Salvador,  and  the  worthy 
representative  of  the  same,  Col.  Don  Pedro  R.  Negrete,  have  agreed  that 
tlie  treaty  of  territorial  limits  be  accompanied  with  the  following  declara- 
tion, namely : 

''  Whereas,  the  Government  of  Salvador  has  given  to  the  Governments 
of  Costa  Rica  and  Nicaragua  the  most  authentic  testimony  of  its  noble 
feelings,  and  of  its  high  appreciation  of  the  value  and  necessity  of  culti- 
vating fraternal  sympathy  among  these  Republics,  and  has  interested 
itself  as  efficiently  as  friendly  in  the  equitable  settlement  of  the  differ- 
ences which  unhappily  have  existed  between  the  high  contracting  parties, 
a  settlement  which  has  been  secured  by  the  two  Legations,  owing  in  great 
part  to  the  estimable  and  efficient  action  of  the  lion.  Senor  Negrete,  Min- 
ister Plenipotentiary  of  the  said  Government,  who  proved  to  be  the  right 
person  to  accomplish  the  generous  mediation  for  which  he  was  appointed, 
and  who  has  known  perfectly  well  how  to  meet  the  intentions  of  his  Gov- 
ernmeut,  and  owing  also  to  the  important  aid,  to  the  learning  and  to  the 
impartial  suggestions  of  the  same  Minister  during  the  discussion  of  the 
subject,  we,  the  Representatives  of  Costa  Rica  and  Nicaragua,  in  the  name 
of  our  respective  countries,  do  hereby  fulfil  the  pleasant  duty  of  declaring 
and  recording  here  all  the  gratitude  which  we  feel  for  the  patriotism,  high 
niindedness,  fraternity,  aud  benevolence  characterizing  the  Government 
of  Salvatlor. 

In  testimony  whereof  we  have  hereunto  subscribed  our  names  and  signed 
this,  in  triplicate,  i»  the  presence  of  the  Hon.  Minister  of  Salvador,  under 
the  countersign  of  the  respective  Secretaries  of  Legation,  in  the  city  of 
San  Josi^,  the  capital  of  Costa  Rica,  on  the  15th  day  of  April,  in  the  year 
of  our  Lord  1858. 

MXxiMO  Jerez. 
Jos£  M.  CaRas. 
Manuel  Rivas, 
Secretary  of  the  Legation  of  Nicaragua. 

Salvador  Gonzalez, 
Secretary  of  the  Legation  of  Costa  Rica. 
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DENMARK. 

Convention  for  the  arbitration  of  the  Carlos  Butterfield  claims, 

[Sigued  December  6,  1888;  ratiflcatlons  exchanged  at  WashiDgton,  May  23,  1889;  pro- 
claimed 1889.] 

Whereas  the  Government  of  the  United  States  of  America  has  hereto- 
fore presented  to  the  Kingdom  of  Denmark  the  claim  of  Carlos  Bntterhehl 
and  Company,  of  which  Carlos  Bntter field  now  deceased  was  the  surviving 
partner,  for  an  indemnity  for  the  seizure  and  detention  of  the  two  vessels, 
the  steamer  Ben  Franklin  and  the  Barque  Catherine  Augusta,  by  the 
authorities  of  the  Island  of  St.  Thomas  of  the  Danish  West  India  Islands 
in  the  years  1854  and  1855 ;  for  the  refusal  of  the  ordinary  right  to  land 
cargo  for  the  purpose  of  making  repairs;  for  the  iiguries  resulting  from  a 
shot  fired  into  one  of  the  vessels;  and  for  other  wrongs: 

Whereas  the  said  Governments  have  not  been  able  to  arrive  at  a  con- 
clusive settlement  thereof:  and 

Whereas  each  of  the  parties  hereto  has  entire  confidence  in  the  learning, 
ability  and  impartiality  of  Sir  Edmund  Mouson,  Her  British  Majesty's 
Envoy  extraordinary  and  Minister  plenipotentiary  in  Athens, 

Now  therefore  the  undersigned,  Rasmus  B.  Anderson,  Minister  Resident 
of  the  United  States  of  America  at  Copenhagen,  and  Baron  O.  D.  Rosenom- 
Lehn,  Royal  Danish  Minister  of  Foreign  Afl'airs,  duly  empowered  thereto 
by  their  respective  Governments  have  agreed  upon  the  stipulations  con- 
tained in  the  following  Articles: 

Akticle  I.  The  said  claim  of  Carlos  Butterfield  and  Company  shall  be 
referred  to  the  said  Sir  Edmund  Monson,  Her  British  Majesty's  Envoy 
extraordinary  and  Minister  plenipotentiary  in  Athens,  as  sole  arbitrator 
thereof  in  conformity  with  the  conditions  hereinafter  expressed;  to  which 
end  the  High  Contracting  Parties  agree  to  communicate  to  him  in  writing 
their  common  desire  to  commit  the  matter  to  his  arbitration. 

Article  II.  The  Arbitrator  shall  receive  in  evidence  before  him  duly 
certified  copies  of  all  documents,  records,  affidavits,  or  other  papers  here- 
tofore filed  in  support  of  or  against  the  claim  in  the  i)roper  department  of 
the  respective  Governments,  copies  of  which  shall  at  the  same  time  be 
furnished  to  the  other  Government.  Each  Government  shall  file  its  evi- 
dence before  the  arbitrator  within  seventy-five  days  after  its  receipt  of 
notice  of  his  acceptance  of  the  position  conferred  upon  him. 

Each  party  shall  be  allowed  seventy-five  days  thereafter  to  file  with  the 
arbitrator  a  written  argument.  The  arbitrator  shall  render  his  award 
within  sixty  days  after  the  date  at  which  the  arguments  of  both  parties 
shall  have  been  received. 

Article  III.  The  expenses  of  such  arbitration,  which  shall  include  the 
compensation  of  a  clerk  at  the  rate  of  not  more  than  two  hundred  dollars 
a  month,  should  the  arbitrator  request  such  aid,  shall  be  borne  by  the  two 
Governments  jointly  in  equal  moities. 

Article  IV.  The  High  Contracting  Parties  agree  to  accept  the  decision 
of  the  arbitrator  as  final  and  conclusive  and  to  abide  by  and  perform  the 
same  in  good  faith  and  without  unnecessary  delay. 
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Articlr  v.  This  a<creement  shall  be  ratified  by  eacli  GoverDznent  and 
the  ratiHcations  exchanged  at  Washington  as  soon  as  possible. 

In  witness  whoreof  the  respective  Plenipotentiaries  have  signed  and 
sealed  the  present  Agreement  in  duplicate  in  the  English  and  Danish 
languages. 

Done  at  Copenhagen,  this  sixth  day  of  December  in  the  year  of  Our 
Lord,  one  thousand  eight  hundred  and  eighty-eight. 

R.  B.  Anderson  [skal] 

O.  D.  RosexOkn  Lehn  [bbai.] 

ECUADOR. 

Convention  for  the  adjustment  ofclaimi, 

[Concluded  Noveniber  25, 1862 ;  ratifications  exchanged  at  Qaito,  July  27, 1864 ;  proclaimed 
September  8,  1864.] 

The  United  States  of  America  and  the  Republic  of  Ecuador,  desiring  to 
adjust  the  claims  of  citizens  of  said  States  against  Ecuador,  and  of  citizens 
of  Ecuador  against  the  United  States,  have,  for  that  purpose,  appointed 
and  conferred  full  powers,  respectively,  to  wit: 

The  President  of  the  United  States  on  Frederick  Hassaurek,  Minister 
Resident  of  the  United  States  in  Ecuatlor,  and  the  President  of  Ecuador 
ou  Juan  Jos^  Flores,  General-in-Chief  of  the  Armies  of  the  Republic: 

Who,  after  exchanging  their  full  powers,  which  were  found  in  good  and 
proper  form,  have  agreed  upon  the  following  articles: 

Article  I.  All  claims  on  the  part  of  corporations,  companies  or  indi- 
viduals, citizens  of  the  United  States,  upon  the  Govern  men  t  of  Ecuador, 
or  of  corporations,  companies  or  individuals,  citizens  of  Ecuador,  upon 
the  Government  of  the  United  States,  shall  be  referred  to  a  Board  of  Com- 
missioners consisting  of  two  members,  one  of  whom  shall  be  appointed  by 
the  Government  of  the  United  States,  and  one  by  the  Government  of 
Ecuador.  In  case  of  death,  absence,  resigcatiun  or  incapacity  of  either 
Commissioner,  or  in  the  event  of  either  Commissioner  omitting  or  ceasing 
to  act,  the  Government  of  the  United  States  or  that  of  Ecuador,  respec- 
tively, or  the  Minister  of  the  United  States  in  Ecuador,  in  the  name  of  his 
Government,  shall  forthwith  proceed  to  iill  the  vacancy  thus  occasioned. 
The  Commissioners  so  named  shall  meet  in  the  city  of  Guayaquil  within 
ninety  days  from  the  exchange  of  the  ratifications  of  this  convention,  and 
before  proceeding  to  business  shall  make  solemn  onth  that  they  will  care- 
fully examine  and  impartially  decide  according  to  justice,  and  in  compli- 
ance with  the  provisions  of  this  conventitMi,  all  claims  that  shall  be 
submitted  to  them;  and  such  oath  shall  be  entered  on  the  record  of  their 
proceedings. 

The  Commissioners  shall  then  proceed  to  name  an  Arbitrator  or  Umpire, 
to  decide  upon  any  case  or  oases  concerning  which  they  may  disagree,  or 
upon  any  point  of  difference  which  may  arise  in  the  course  of  their  pro- 
ceedings. And  if  they  cannot  agree  in  the  selection,  the  Umpire  shall  be 
appointed  by  her  Britannic  Majesty's  Charg<5  d'Affaires,  or  (excepting  the 
Minister  Resident  of  the  United  Stsites)  by  any  other  diplomatic  agent  in 
Quito  whom  the  two  high  contracting  parties  shall  invite  to  make  such 
appointment. 
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Article  II.  The  Arbitrator  or  Umpire  being  appointed,  the  CommiH- 
sioners  shall,  without  delay,  proceed  to  examine  the  claims  which  may  be 
l)rt'8ented  to  them  by  either  of  the  two  Governments;  and  they  shall  hear, 
if  required,  one  person  in  behalf  of  each  Government  on  every  separate 
claim.  Each  Government  shall  farnish,  upon  request  of  either  Commis- 
sioner, such  ])nper8  in  its  possession  as  may  be  deemed  important  to  the 
just  determination  of  any  claim  or  claims. 

In  cases  where  they  agree  to  award  an  indemnity,  they  shall  determine 
the  amount  to  be  paid.  In  cases  in  which  said  Commissioners  cannot 
agree,  the  points  of  different  e  shall  be  referred  to  the  Umpire,  before 
whom  each  of  the  Commissioners  may  be  heard,  and  whose 'decision  shall 
be  final. 

Articlk  III.  The  Commissioners  shall  issue  certificates  of  the  snms  to 
be  paid  to  the  claimants,  respectively,  whether  by  virtue  of  the  awards 
agreed  to  between  themselves  or  of  those  made  by  the  Umpire;  and  the 
aggregate  amount  of  all  sums  decreed  by  the  Commissioners,  and  of  all 
sums  accruing  from  awards  made  by  the  Umx>ire  under  the  authority  con- 
ferred by  the  fifth  article,  shall  be  paid  to  the  Government  to  which  the 
respective  claimants  belong.  Payment  of  said  snms  shall  be  made  in 
equal  annual  instalments,  to  bo  completed  within  nine  years  from  the 
date  of  the  termination  of  the  labors  of  the  Commission,  the  first  pay- 
ment to  be  made  six  months  after  the  same  date.  To  meet  these  payments 
both  Governments  pledge  the  revenues  of  their  respective  nations. 

Article  IV''.  The  Commission  shall  terminate  its  labors  in  twelve 
months  from  the  date  of  its  organization.  The3'^  shall  keep  a  record  of 
their  proceedings,  and  may  appoint  a  Secretary  versed  in  the  knowledge 
of  the  English  and  Spanish  languages. 

Article  V.  The  proceedings  of  tliis  Commission  shall  be  final  and  con- 
clusive with  respect  to  all  pending  claims.  Claims  which  shall  not  be 
presented  to  the  Commission  within  the  twelve  months  it  remains  in  ex- 
istence will  be  disregarded  by  both  Governments,  and  considered  invalid. 
In  the  event  that,  upon  the  termination  of  the  labors  of  said  Comniission, 
any  case  or  cases  should  be  pending  before  the  Umpire,  and  awaiting  his 
decision,  said  Umpire  is  hereby  authorized  to  make  his  decision  or  award 
in  such  case  or  cases,  and  his  certificate  thereof  in  each  case,  transmitted 
to  each  of  the  two  Governments,  shall  be  held  to  be  binding  and  conclu- 
sive: Provided f  howevei',  That  his  decision  shall  be  given  within  thirty 
days  from  the  termination  of  the  labors  of  the  Commission,  at  the  expira- 
tion of  which  thirty  days  his  power  and  authority  shall  cease. 

Article  VI.  Each  Government  shall  pay  its  own  Commissioner;  but  the 
Umpire,  as  well  as  the  incidental  expenses  of  the  Commission,  shall  be 
paid  one-half  by  the  United  States  and  the  other  half  by  Ecuador. 

Articlk  VII.  The  present  convention  shall  be  ratified  and  the  ratifica- 
tions exchanged  in  the  city  of  Quito. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this 
convention  and  hereunto  affixed  our  seals,  in  the  city  of  Guayaquil,  this 
twenty-fifth  day  of  November,  in  the  year  of  our  Lord  1862. 

[SEAL.]  F.  HaSSAUREK. 

[SEAL.]  Juan  Jos£  Florbs. 
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Convention  for  the  arbitration  of  the  SantoB  claim, 

[Si^ed  February  28,  1893;   ratifications  exchaoj^ed  at  Washington,  November  6,  1894; 
proclaimed  Kovember  7,  1891.] 

The  United  States  of  America,  and  the  Republic  of  Ecuador,  bein>)^  de- 
sirous of  removing  all  questions  of  difference  between  them,  and  of  main- 
taining their  good  relations,  in  a  manner  consonant  to  their  iust  interests 
and  dignity,  have  decided  to  conclude  a  convention,  and  for  that  purpose 
have  named  as  their  respective  Plenipotentiaries,  to  wit: 

The  President  of  the  United  States;  Rowland  Blennerhasset  Mahany, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  United  States 
to  Ecuador ;  and 

The  President  of  Ecuador;  Honorato  Vasquez,  Plenipotentiary  ad  hoc^ 
of  that  Republic ;  who,  having  communicated  to  each  other  their  respective 
Full  Powers,  found  in  good  and  due  form,  have  agreed  upon  the  following 
articles : 

Articlk  I.  The  two  governments  agree  to  refer  the  decision  of  an  arbi- 
trator, to  be  designated  in  the  manner  hereinafU'r  provided,  the  claim  pre- 
sented by  theGovernment  of  the  United  States  against  that  of  the  Republic 
of  Ecuador,  in  behalf  of  Julio  R.  Santos,  a  native  of  Ecuador,  and  natu- 
ralized as  a  citizen  of  the  United  States  in  the  year  1874;  the  said  claim 
being  for  ii\juries  to  his  person  and  property,  growing  out  of  his  arrest  and 
imprisonment  by  the  authorities  of  Ecuador,  and  other  actd  of  the  said 
authorities  in  the  years  1884  and  1885. 

Article  H.  1.  In  order  to  secure  the  services  of  a  competent  and  impar- 
tial arbitrator,  it  is  agreed  that  the  Government  of  Her  Britannic  Majesty 
be  requested  to  authorize  its  diplomatic  representative  in  Quito,  to  act  in 
that  capacity;  or  in  case  of  his  absence  from  the  country,  that  this  per- 
mission be  given  his  successor. 

2.  In  case  of  the  failure  of  the  diplomatic  representative  of  Her  Britan- 
nic Majesty's  Government,  or  of  the  successor  of  the  said  representative,  to 
act  as  such  arbitrator,  then  the  said  representative,  or  his  successor,  be 
requested  to  name  an  arbitrator  who  shall  not  be  a  citizen  of  either  of  the 
United  States  or  of  Ecuador. 

3.  Any  vacancy  in  the  oflQce  of  Arbitrator,  to  be  filled  in  the  same  man- 
ner as  the  original  appointment. 

Article  III.  1.  As  soon  as  maybe  after  the  designation  of  the  Arbitra- 
tor, not  to  exceed  the  period  of  ninety  days,  the  written  or  printed  case 
of  each  of  the  contracting  X)arties,  accompanied  by  the  documents,  the 
official  correspondence  and  other  evidence  on  which  each  relies,  shall  be 
delivered  to  the  Arbitrator,  and  to  the  agent  of  the  other  party;  and 
within  ninety  days  after  such  delivery  and  exchange  of  the  cases  of  the  two 
jtarties,  either  jmrty  may,  in  like  manner,  deliver  to  the  Arbitrator,  and 
to  the  agent  of  the  other  side,  a  counter-case  to  the  documents  and  evi- 
dence iiresented  by  the  other  party,  with  such  written  or  printed  argu- 
ment as  may,  by  each,  be  deemed  proper.  And  each  government  shall 
furnish  upon  the  request  of  the  other,  or  its  agent,  such  papers  in  its  pos- 
sessiou  as  may  be  deemed  important  to  the  just  tletenninaticm  of  the  claim. 

2.  VV«ithin  the  last  named  period  of  ninety  days,  the  Arbitrator  may  also 
call  for  such  evidence  as  he  may  deem  proper,  to  be  furnished  within  the 
same  period;  and  shall  also  receive  such  oral  and  documentary  evidence 
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as  each  government  may  offer.  Each  government  shall  also  fnrnish,  npon 
the  requisition  of  the  Arbitrator,  all  documents  in  its  possession,  whioh 
may  be  deemed  by  him  as  material  to  the  just  determination  of  the  claim. 

3.  Within  sixty  diiys  after  the  last  mentioned  period  of  ninety  days,  the 
Arbitrator  shall  render  his  opinions  and  decisions  in  writinjr,  and  certify 
the  same  to  the  two  Governments.  These  decisions  and  opinions  shall 
embrace  the  following  point's,  to-wit: 

(a)  Whether,  according  to  the  evidence  adduced,  Julio  R.  Santos,  by 
his  return  to  and  residence  in  Ecuador,  did  or  did  not,  under  the  provi- 
sions of  the  Trejity  of  Naturalization  betvroen  the  two  Governments,  con- 
cluded May  6,  1872,  forfeit  his  United  States  citizenship  as  to  Ecuador, 
and  resume  the  obligations  of  the  latter  country. 

[^b)  If  he  did  not  so  forfeit  his  United  States  citizenship,  whether  or  not 
it  was  shown  by  the  evidence  adduced,  that  Julio  R.  Santos  has  been  guilty 
of  such  acts  of  unfriendliness  and  hostility  to  the  Government  of  Ecuador, 
as,  under  the  Law  of  Nations,  deprived  him  of  the  consideration  and  pro- 
tection due  a  neutral  citizen  of  a  friendly  Nation. 

Article  IV.  1.  In  case  either  one  or  the  other  of  the  points  recited  in 
clauses  (a)  and  (b)  of  the  last  preceding  article,  should  be  decided  in  favor 
of  the  contention  of  the  Government  of  Ecuador,  said  Government  shall 
be  held  to  no  further  responsibility  to  that  of  the  United  States  for  arrest, 
imprisonment,  and  other  acts  of  the  authorities  of  Ecuador  towards  Julio 
R.  Santos,  during  the  years  1884  and  1885. 

2.  On  the  other  hand,  should  the  Arbitrator  decide  the  above  recited 
points  against  the  contention  of  Ecuiulor,  he  shall,  after  a  careful  exami- 
nation of  the  evidence  touching  the  injuries  and  losses  to  the  person  and 
property  of  the  said  Santos,  which  shall  have  been  laid  before  him  con- 
cerning the  arrest  and  imprisonment  of  said  Santos,  and  other  acts  of  the 
authorities  of  Ecua<lor  towards  him,  during  the  years  1884  and  1885,  award 
such  damages  for  said  injuries  and  losses  as  may  be  just  and  equitable; 
which  shall  be  certified  to  the  two  Governments  and  shall  be  final  and 
conclusive. 

Article  V.  1.  Both  Governments  agree  to  treat  the  decisions  of  the 
Arbitrator  and  his  award  as  final  and  conclusive. 

2.  Should  a  pecuniary  indemnity  be  awarded,  it  shall  be  specified  in  the 
gold  coin  of  the  United  States,  and  shall  be  paid  to  the  Government  thereof 
within  sixty  days  after  the  beginning  of  the  first  session  of  the  Congress 
of  Ecnadoi',  held  subsequent  to  the  rendition  of  the  award,  and  the  said 
award  shall  bear  interest  at  six  per  centum  from  the  date  of  its  rendition. 

3.  The  Government  of  Ecuador,  however,  reserves  the  right  to  pay,  be- 
fore the  expiration  of  the  above  stated  time,  the  whole  amount  to  the  Gov- 
ernment of  the  United  States,  with  interest  at  six  per  centum  from  the 
date  of  the  announcement  of  the  award  till  the  date  of  the  payment 
thereof. 

Article  VI.  1.  Each  government  shall  pay  its  own  agent  and  counsel, 
if  any,  for  the  expenses  of  preparing  and  submitting  its  case  to  the 
Arbitrator. 

2.  All  other  expenses,  including  reasonable  compensation  to  the  Secre- 
tary, if  any,  of  the  Arbitrator,  shall  be  paid  upon  the  certificates  of  the 
Arbitrator,  by  the  two  Governments  in  equal  moieties. 
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ARTICLE  VII.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate 
thereof;  by  the  Congress  of  Ecuador  and  by  the  President  thereof;  and 
the  ratification  A  exchanged  at  Washington  as  soon  as  possible. 

In  faith  whereof,  the  Plenipotentiaries  have  signed  and  sealed  this  Con- 
vention in  duplicate,  in  the  City  of  Quito,  this  tweuty-eighth  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety 
three. 

[SEAL.  J  Rowland  Blennkriiasskt  M  ah  any. 

[SEAL.]  HONORATO   VaSQUEZ. 

FRANCE. 

Convention  eonceming  settlement  of  certain  claims  of  the  citizens  of  either 
country  against  the  other. 

[Concluded  January  15,  1880;  ratifications  exchanged  at  Washington  June  23,  1880;  pro- 
claimed June  25, 1880.] 

The  United  States  of  America  and  the  French  Republic,  animated  by  the 
desire  to  settle  and  adjust  amicably  the  claims  made  by  the  citizens  of 
either  country  against  the  government  of  the  other,  growing  out  of  acts 
committed  by  the  civil  or  military  authorities  of  either  country  as  herein- 
after defined,  during  a  state  of  war  or  insurrection,  under  the  circum- 
stances hereinafter  specified,  have  agreed  to  make  arrangements  for  that 
purpose,  by  means  of  a  Convention,  and  have  named  as  their  Plenipoten- 
tiaries to  confer  and  agree  thf^reupon,  as  follows. 

The  President  of  the  United  States;  William  Maxwell  Evarts,  Secretary 
of  State  of  the  United  States;  and  the  President  of  the  French  Republic; 
(xeorges  Maxime  Outrey,  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary of  France  at  Washington,  Commander  of  the  National  Order  of  the 
Legion  of  Honor,  &c.,  &c.,  &c, ; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  upon  the  following 
articles : 

Article  I.  All  claims  on  the  part  of  corporations,  companies  or  private 
individuals,  citizens  of  the  United  States,  upon  the  Government  of  France, 
arising  out  of  acts  committed  against  the  persons  or  property  of  citizens 
of  the  United  States  not  in  the  service  of  the  enemies  of  France,  or  volun- 
tarily giving  aid  and  comfort  to  the  same,  by  the  French  civil  or  military 
authorities,  upon  the  high  seas  or  within  the  territory  of  France,  its  colo- 
nies and  dependencies,  during  the  late  war  between  France  and  Mexico, 
or  during  the  war  of  1870-71  between  France  and  Germany  and  the  sub- 
sequent civil  disturbances  known  as  the  **  Insurrection  of  the  Commune  " ; 
and  on  the  other  hand,  all  claims  on  the  part  of  corporations,  companies 
or  private  individuals,  citizens  of  France,  upon  tlie  Government  of  the 
United  States,  arising  out  of  acts  committed  against  the  persons  or  prop- 
erty of  citizens  of  France  not  in  the  service  of  the  enemies  of  the  United 
States,  or  voluntarily  giving  aid  and  comfort  to  the  same,  by  the  civil  or 
military  authorities  of  the  Government  of  the  United  States,  upon  the 
high  seas  or  within  the  t<?rritorial  jorisdictiou  of  the  United  States,  dur- 
ing the  period  comprised  between  the  thirteenth  day  of  Ai)ril,  eighteen 
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hundred  and  sixty-one,  and  the  twentieth  day  of  Angnst,  eighteen  hundred 
and  sixty-aix,  shall  be  referred  to  three  CommissionerSy  one  of  whom  shall 
be  named  by  the  President  of  the  United  States,  and  one  by  the  French 
Government,  and  the  third  by  His  Majesty  the  Emperor  of  Brazil. 

Article  II.  The  said  Commission,  thus  eoustitnted,  shall  be  competent 
and  obliged  to  examine  and  decide  upon  all  claims  of  the  aforesaid  char- 
acter, presented  to  them  by  the  citizens  of  either  country,  except  such  as 
have  been  already  diplomatically,  judicially  or  otherwise  by  coDii»etent 
authorities,  heretofore  disposed  of  by  either  Government;  but  no  claim  or 
item  of  damage  or  injury  based  upon  the  emancipation  or  loss  of  slaves 
shall  be  entertained  by  the  said  Commission. 

Article  III.  lu  case  of  the  death,  prolonged  absence,  or  incapacity  to 
serve  of  one  of  the  said  Commissioners,  or  in  the  event  of  one  Commis- 
sioner omitting,  or  declining,  or  ceasing  to  act  as  sach,  then  the  President 
of  the  United  StateH,  or  the  Government  of  France,  or  His  Mi^esty  the 
Emperor  of  Brazil,  as  the  case  may  be,  shall  forthwith  proceed  to  fill  the 
vacancy  so  occasioned  by  naming  another  Commissioner  within  three 
months  from  the  date  of  the  occurrence  of  the  vacancy. 

Article  IV.  The  Commissioners  named  as  hereinbefore  provided  shall 
meet  in  the  city  of  Washington  at  the  earliest  convenient  time  within  six 
months  nfber  the  exchange  of  the  ratifications  of  this  convention,  and 
shall,  as  their  fitst  act  in  so  meeting,  make  and  subscribe  a  solemn  declara- 
tion that  they  will  impartially  and  carefully  examine  and  decide,  to  the 
best  of  their  judgiueut  aud  according  to  public  law.  Justice  and  equity, 
without  fear,  favor,  or  affection,  all  claims  within  the  description  and  true 
meaning  of  Articles  I.  and  II.,  which  shall  bo  laid  before  them  on  the 
part  of  the  Governments  of  the  United  States  and  of  France  respectively; 
and  such  declaration  shall  bo  entered  on  the  record  of  their  proceedings: 
Provided,  however,  that  the  concurring  judgment  of  any  two  Commis- 
sioners shall  be  adcf^uate  for  every  intermediate  decision  arising  in  the 
execution  of  their  duty  and  for  every  final  award. 

Article  Y.  The  Commissioners  shall,  without  delay,  after  the  organiza- 
tion of  the  Commi8.sion,  proceed  to  examine  and  determine  the  claims 
specitie<l  in  the  preceding  articles,  and  notice  shall  be  given  to  the  respec- 
tive Governments  of  the  day  of  their  organization  and  readiness  to  proceed 
to  the  transaction  of  the  business  of  the  Commission.  They  shall  investi- 
gate and  decide  said  claims  iu  such  order  and  in  such  manner  as  they  may 
think  proper,  but  upon  such  evidence  or  information  only  as  shall  be  fur- 
nished by  or  on  behalf  of  the  respective  Governments.  They  shall  be 
bound  to  receive  and  consider  all  written  documents  or  statements  which 
may  be  presented  to  them  by  or  on  behalf  of  the  respective  Governments 
in  support  of,  or  in  answer  to,  any  claim,  and  to  hear,  if  required,  one 
person  on  each  side  whom  it  shall  be  competent  for  each  Government  to 
name  as  its  Counsel  or  Agent  to  present  and  support  claims  on  its  behalf, 
on  each  aud  every  separate  claim.  Each  Government  shall  furnish  at  the 
re<iuest  of  the  Commissioners,  or  of  any  two  of  them,  the  papers  in  its 
possession  which  may  be  important  to  the  just  determination  of  any  of  the 
claims  laid  before  the  Commission. 

Article  VI.  The  concurring  decisions  of  the  Commissioners,  or  of  any 
two  of  them,  shall  be  conclusive  nml  final.  Said  decisions  shall  in  every 
case  be  given  upon  each  individual  claim,  in  writing,  statin;;,  in  the  event 
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of  a  pecuniary  award  being  made,  the  amount  or  equivalent  value  of  the 
same  in  gold  coin  of  the  United  States  or  of  France,  as  the  case  may  be ; 
and  in  the  event  of  interest  being  allowed  on  such  award,  the  rate  thereof 
and  the  period  for  which  it  is  to  be  computed  shall  be  fixed,  which  period 
shall  not  extend  beyond  the  close  of  the  Commission ;  and  said  decision 
shall  be  signed  by  the  Commissioners  concurriDg  therein. 

Article  VII.  The  High  Contracting  Parties  hereby  engage  to  consider 
the  decision  of  the  Commissioners,  or  of  any  two  of  them,  as  absolutely 
final  and  conclusive  upon  each  claim  decided  upon  by  them,  and  to  give 
full  effect  to  such  decisions  without  any  objections,  evasions,  or  delay 
whatever. 

Article  VIII.  Every  claim  shall  be  presented  to  the  Commissioners 
within  a  period  of  six  months,  reckoned  from  the  day  of  their  first  meet- 
ing for  business,  after  notice  to  the  respective  Governments,  as  prescribed 
in  Article  V  of  this  Convention.  Nevertheless,  in  any  case  where  reasons 
for  delay  shall  be  established  to  the  satisfaction  of  the  Commissioners,  or 
of  any  two  of  them,  the  period  for  presenting  the  claim  may  be  extended 
by  them  to  any  time  not  exceeding  three  months  longer. 

The  Commissioners  shall  be  bound  to  examine  and  decide  upon  every 
claim  within  two  years  from  the  day  of  their  first  meeting  for  business  as 
aforesaid ;  which  period  shall  not  be  extended  except  only  in  case  the  pro- 
ceedings of  the  Commission  shall  be  interrupted  by  the  death,  incapacity, 
retirement  or  cessation  of  the  functions  of  any  one  of  the  Commissioners, 
in  which  event  the  period  of  two  years  herein  prescribed  shall  not  be  held 
to  include  the  time  during  which  such  interruption  may  actually  exist. 

It  shall  be  competent  in  each  case  for  the  said  Commissioners  to  decide 
whether  any  claim  has,  or  has  not,  been  duly  made,  preferred,  and  laid 
before  them,  either  wholly,  or  to  any  and  what  extent,  according  to  the 
true  intent  and  meaning  of  this  Convention. 

Article  IX.  All  sums  of  money  which  may  be  awarded  by  the  Commis- 
sioners as  aforesaid,  shall  be  paid  by  the  one  Government  to  the  other,  as 
the  case  may  be,  at  the  capital  of  the  Government  to  receive  such  pay- 
ment, within  twelve  months  after  the  date  of  the  final  award,  without 
interest,  and  without  any  deduction  save  as  specified  in  Article  X. 

Article  X.  The  Commissioners  shall  keep  an  accurate  record  and  cor- 
rect minutes  or  notes  of  all  their  proceediags,  with  the  dates  thereof;  and 
the  Governments  of  the  United  States  and  of  France  may  each  appoint 
and  employ  a  Secretary  versed  in  the  language  of  both  countries,  and  the 
Commissioners  may  appoint  any  other  necessary  officer  or  officers  to  assist 
them  in  the  transaction  of  the  business  which  may  come  before  them. 

Each  Government  shall  pay  its  own  Commissioner,  Secretary  and  Agent 
or  Counsel,  and  at  the  same  or  equivalent  rates  of  compensation,  as  near 
as  may  be,  for  like  officers  on  the  one  side  as  on  the  other.  All  other  ex- 
penses, including  the  compensation  of  the  third  Commissioner,  which 
latter  shall  be  equal  or  equivalent  to  that  of  the  other  Commissioners,  shall 
be  defrayed  by  the  two  Governments  in  equal  moieties. 

The  whole  expenses  of  the  Commission,  including  contingent  expenses, 

shall  be  defrayed  by  a  ratable  deduction  on  the  amount  of  the  sums 

awarded  by  the  Commissioners,  provided  i^lways  that  such   deduction 

shall  not  exceed  the  rate  of  five  per  centum  on  the  sums  so  awarded.     If 
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the  whole  expeDses  shall  exceed  this  rate,  then  the  excess  of  expense  shall 
be  defrayed  Jointly  by  the  two  Governments  in  equal  moieties. 

Articlk  XI.  The  High  Contracting  Parties  agree  to  consider  the  result 
of  the  proceedings  of  the  Commission  provided  by  this  Convention  as  a 
foil,  perfect  and  final  settlement  of  any  and  every  claim  upon  either  Gov- 
ernment within  the  description  and  true  meaning  of  Articles  I.  and  II. ; 
and  that  every  such  claim,  whether  or  not  the  same  may  have  beeu  pre- 
sented to  the  notice  of,  made,  preferred  or  laid  before  the  said  Commission, 
shall,  from  aud  after  the  conclusion  of  the  proceedings  of  the  said  Com- 
mission, be  considered  and  treated  as  finally  settled,  concluded  and  barred. 

Article  XII.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate 
thereof,  and  by  the  President  of  the  French  Republic,  and  the  ratifications 
shall  be  exchanged  at  Washington,  at  as  early  a  day  as  may  be  possible 
within  nine  months  from  the  date  hereof. 

In  testimony  whereof  the  respective  Plenipotentiaries  have  signed  the 
present  convention,  in  the  English  aud  French  languages,  in  duplicate,  and 
hereunto  affixed  their  respective  seals. 

Done  at  the  city  of  Washington,  the  fifteenth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  aud  eighty. 

[8BAL.]  WiLUAM  MAXWELL  £VART8. 

[SEAL.]  Max  Outrey. 

Convention  for  tlie  extension  of  the  term  of  the  claims  commiseion  established 
under  the  convention  of  January  15,  1880,  to  July  1,  188S» 

[Concluded  July  19,  1882;  ratifications  exchanged  at  Washington  December  29,  1882; 
proclaimed  December  29,  1882.] 

The  United  States  of  America  and  the  French  Republic,  being  persuaded 
that  the  labors  of  the  Commission  for  the  settlement  of  the  claims  of  citi- 
zens of  either  country  against  the  Government  of  the  other,  which  was 
organized  under  the  convention  between  the  two  Governments  signed  at 
Washington  the  fifteenth  day  of  January,  1880,  cannot  be  concluded 
within  the  term  fixed  by  that  convention,  have  deemed  it  expedient  to 
conclude  a  snpplemeutary  convention  extending  the  term  of  duration  of 
said  Commission  for  a  further  period,  and  have  named  as  their  respective 
plenipotentiaries  to  that  eud  as  follows: 

The  President  of  the  United  States,  Frederick  T.  Frelinghuysen,  Sec- 
retary of  State  of  the  Unitod  States;  and 

The  President  of  the  French  Republic,  Th<^odore- Justin-Dominique 
Koustan,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  France  at 
Washington,  Commander  of  the  National  Order  of  the  Legion  of  Honor, 
etc.,  etc. ; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  upon  the  following 
article: 

SOLE   ARTICLE. 

The  term  of  two  years  fixed  by  the  second  paragraph  of  Article  VIII.  of 
the  convention  between  the  United  States  and  the  French  Republic,  con- 
cluded January  15, 1880,  within  which  the  Commissioners  appointed  there- 
under shall  be  bound  to  examine  and  decide  upon  every  claim  presented 
to  them,  is  hereby  extended  to  July  first,  1883. 
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NotAing  in  this  agreement  contained  shall  extend  or  alter  the  terms 
fixed  in  the  first  paragraph  of  said  Article  YII I.  for  the  presentation  of 
claims,  bnt  the  same  shall  remain  as  therein  fixed. 

If  the  proceedings  of  the  Commission  shall  be  interrnpted  by  the  death^ 
incapacity,  retirement  or  cessation  of  the  functions  of  any  one  of  the 
Commissioners,  then  the  period  for  which  the  term  of  the  Commission  is 
hereby  extended  shall  not  be  held  to  include  the  time  during  which  such 
interruption  may  actually  exist. 

The  present  convention  shall  be  ratified  and  the  ratifications  exchanged 
at  Washington  at  as  early  a  day  as  may  be  practicable. 

In  testimony  whereof  the  respective  plenipotentiaries  have  signed  the 
present  convention,  in  the  English  and  French  languages,  in  duplicate, 
and  have  hereunto  affixed  their  respective  seals. 

Done  at  the  city  of  Washington  the  nineteenth  day  of  July,  in  the  yea/ 
of  our  Lord  one  thousand  eight  hundred  and  eighty-two. 

[SEAL.]  Fred'k  T.  Frblinghuysek. 

[seal.]  Th.  Roustan. 

Conreniion  for  the  further  extension  of  the  term  of  the  claims  oommistion 
estahlished  under  the  c<mvention  of  January  15,  1880,  to  April  1,  1884, 

[Concladed  February  8, 1883 ;  ratificatioos  exchanged  at  Washington  June  25, 1883  -  pro- 
claimed June  25,  1883.] 

The  Government  of  the  United  States  of  America  and  the  Government 
of  the  French  Republic,  being  persuaded  that  the  labors  of  the  Commis- 
sion for  the  settlement  of  the  claims  of  citizens  of  either  country  against 
the  Government  of  the  other,  which  was  organized  under  the  convention 
between  the  two  Governments  signed  at  Washington  the  fifteenth  day  of 
January,  1880,  and  which  was  extended  to  July  first,  1883,  by  the  supple- 
mentary convention  of  July  19th,  1882,  cannot  be  concluded  by  July  1st, 
1883,  have  deemed  it  expedient  to  conclude  another  supplementary  con- 
vention extending  the  term  of  duration  of  said  Commission  for  a  further 
period,  and  have  named  as  their  respective  plenipotentiaries  to  tUat  end, 
as  follows: 

The  President  of  the  United  States,  Frederick  T.  Frelinghuysen,  Secre- 
tary of  State  of  the  United  States,  and  the  President  of  the  French  Re- 
public, Theodore  Justin  Dominique  Roustan,  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  Franco  at  Washington,  Commander  of  the 
National  Order  of  the  Legion  of  Honor,  etc.   etc. 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers  found  in  good  and  due  form,  have  agreed  upon  the  following 
articles: 

Article  I.  The  term  of  two  years  fixed  by  the  second  paragraph  of 
Article  VIII.  of  the  convention  between  the  United  States  and  the  French 
Republic,  concluded  January  fifteenth,  1880,  within  which  the  Commis- 
sioners appointed  thereunder  shall  be  bound  to  examine  and  decide  upon 
every  claim  presented  to  them  which  was  extended  to  July  let,  1883,  by 
the  supplementary  convention  of  July  19th,  1882,  is  hereby  extended  to  the 
first  day  of  April,  A.  D.  1884. 

Nothing  in  this  agreement  contained  shall  extend  or  alter  the  terms 
fixed  in  the  first  paragraph  of  said  Article  VIII.  for  the  presentation  of 
claims,  but  the  same  shall  remain  as  therein  fixed. 
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If  the  proceedinga  of  the  Commission  ahall  be  interrupted  by  the  death , 
or  incapacity  of  any  one  of  the  CommissionerSy  then  the  period  for  which 
the  term  of  the  Commission  is  hereby  extended  shall  not  be  held  to  include 
the  time  daring  which  such  interruption  may  actually  exist. 

Article  II.  No  testimony  or  evidence  either  in  support  of  or  in  answer 
to  any  claim  shall  be  presented  to,  or  received  by  the  Commission  after  the 
first  day  of  July  1883. 

The  present  convention  shall  be  ratified  and  the  ratifications  exchanged 
at  Washington  at  as  early  a  day  as  may  be  practicable. 

In  testimony  whereof  the  respective  Plenipotentiaries  have  signed  the 
present  conveution  in  the  English  and  French  languages,  in  duplicate, 
and  have  hereunto  affixed  their  respective  seals. 

Done  at  the  City  of  Washington  the  eighth  day  of  February  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  eighty-three. 

[SEAL.]  Fkbd'k  T.  Frbunghuysen. 

[seal.]  Th.  Roustan. 

GREAT  BRITAIN. 

Treaty  of  amity,  commerce  and  navigation. 

[Concluded  November  19, 1794;  ratification  exchanged  at  London  October  28, 1795;  pro- 
claimed February  29, 1796.] 

His  Britannic  Majesty  and  the  United  States  of  America;  being  desirous, 
by  a  treaty  of  amity^  commerce  and  navigation,  to  terminate  their  difier- 
ences  in  such  a  manner,  as,  without  reference  to  the  merits  of  their  respec- 
tive complaints  and  pretentious,  may  be  the  best  calculated  to  produce 
mutual  satisfaction  and  good  understanding;  and  also  to  regulate  the 
commerce  and  navigation  between  their  respective  countries,  territories 
and  people,  in  such  a  manner  as  to  render  the  same  reciprocally  beneficial 
and  satisfactory ;  they  have,  respectively,  named  their  Plenipotentiaries, 
and  given  them  full  powers  to  treat  of,  and  conclude  the  said  treaty,  that 
is  to  say : 

His  Britannic  Majesty  has  named  for  his  Plenipotentiary,  the  Right  Hon- 
orable William  Wyndham  Baron  Grenville  of  Wotton,  one  of  His  Majesty's 
Privy  Council,  and  His  Majesty's  Principal  Secretary  of  State  for  Foreign 
Affairs;  and  the  President  of  the  said  United  States,  by  and  with  the  ad- 
vice and  consent  of  the  Senate  thereof,  hath  appointed  for  their  Plenipo> 
tentiary,  the  Honorable  John  Jay,  Chief  Justice  of  the  said  United  States, 
and  their  Envoy  Extraordinary  to  His  Majesty; 

Who  have  agreed  on  and  concluded  the  following  articles : 

Article  IV.  Whereas  it  is  uncertain  whether  the  river  Mississippi  ex- 
tends so  far  to  the  northward  as  to  be  intersected  by  a  line  to  be  draw:n 
due  west  from  the  Lake  of  the  Woods,  in  the  manner  mentioned  in  the 
treaty  of  peace  between  His  Majesty  and  the  United  States:  it  is  agreed 
that  measures  shall  be  taken  in  concert  between  His  Majesty's  Government 
in  America  and  the  Government  of  the  United  States,  for  making  a  joint 
survey  of  the  said  river  from  one  degree  of  latitude  below  the  falls  of  St. 
Anthony,  to  the  principal  source  or  sources  of  the  said  river,  and  also  of 
the  parts  adjacent  thereto ;  and  that  if,  on  the  result  of  such  survey,  it 
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Bhonld  appear  that  the  said  river  would  not  be  intersected  by  snob  a  line 
as  is  above  mentioned,  the  two  parties  will  thereupon  proceed,  by  ami- 
cable negotiation,  to  regulate  the  boundary  line  in  that  quarter,  as  well 
as  all  other  points  to  be  adjusted  between  the  said  parties,  according  to 
justice  and  mutual  convenience,  and  in  conformity  to  the  intent  of  the  said 
treaty. 

Article  V.  Whereas  doubts  have  arisen  what  river  was  truly  intended 
under  the  name  of  the  river  St.  Croix,  mentioned  in  the  said  treaty  of 
peace,  aud  forming  a  part  of  the  boundary  therein  described;  that  ques- 
tion shall  be  referred  to  fche  final  decision  of  commissioners  to  be  appointed 
in  the  following  manner,  viz : 

One  commissioner  shall  be  named  by  His  Majesty,  and  one  by  the  Presi- 
dent of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate thereof,  and  the  said  two  commissioners  shall  agree  on  the  choice  of  a 
third;  or  if  they  cannot  so  agree,  they  shall  each  propose  one  person,  and 
of  the  two  names  so  proposed,  one  shall  be  drawn  by  lot  in  the  presence 
of  the  two  original  Commissioners.  And  the  three  Commissioners  so  ap- 
pointed shall  be  sworn,  impartially  to  examine  and  decide  the  said  ques- 
tion, according  to  such  evidence  as  shall  respectively  be  laid  before  them 
on  the  part  of  the  British  Government  and  of  the  United  States.  The  said 
Commissioners  shall  meet  at  Halifax,  and  shall  have  power  to  adjourn  to 
such  other  place  or  places  as  they  shall  think  fit.  They  shall  have  power 
to  appoint  a  Secretary,  and  to  employ  such  surveyors  or  other  persons  as 
they  shall  judge  necessary.  The  said  Commissioners  shall,  by  a  declara- 
tion, under  their  hands  and  seals,  decide  what  river  is  the  river  St.  Croix, 
intended  by  the  treaty.  The  said  declaration  shall  contain  a  description 
of  the  said  river,  and  shall  particularize  the  latitude  aud  longitude  of  its 
mouth  and  of  its  source.  Duplicates  of  this  declaration  and  of  the  state- 
ments of  their  accounts,  and  of  the  journal  of  their  proceedings,  shall  be 
delivered  by  them  to  the  agent  of  His  Majesty,  and  to  the  agent  of  the 
United  States,  who  may  be  respectively  appointed  and  authorized  to  man- 
age the  business  on  behalf  of  the  respective  Governments.  And  both  par- 
ties agree  to  consider  such  decision  as  final  and  conclusive,  so  as  that  the 
same  shall  never  thereafter  be  called  in  question,  or  made  the  subject  of 
dispute  or  difference  between  them. 

Article  VI.  Whereas  it  is  alleged  by  divers  British  merchants  and 
others  His  Majesty's  subjects,  that  debts,  to  a  considerable  amount,  which 
were  bona  fide  contracted  before  the  peace,  still  remain  owing  to.  them  by 
citizens  or  inhabitants  of  the  United  States,  and  that  by  the  operation  of 
various  lawful  impediments  since  the  peace,  not  only  the  full  recovery  of 
the  said  debts  has  been  delayed,  but  also  the  value  and  security  thereof 
have  been,  in  several  instances,  impaired  and  lessened,  so  that,  by  the  ordi- 
nary course  of  judicial  proceedings,  the  British  creditors  cannot  now  ob- 
tain, and  actually  have  and  receive  full  and  adequate  compensation  for  the 
losses  and  damages  which  they  have  thereby  sustained:  It  is  agreed,  that 
in  all  such  cases,  where  full  compensation  for  such  losses  and  damages  can- 
not, for  whatever  reason,  be  actually  obtained,  had  and  received  by  the 
said  creditors  in  the  ordinary  course  of  justice,  the  United  States  will 
make  full  and  complete  compensation  for  the  same  to  the  said  creditors : 
But  it  is  distinctly  understood,  that  this  provision  is  to  extend  to  such 
losses  only  as  have  been  occasioned  by  the  lawful  impediments  aforesaid. 
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and  is  not  to  extend  to  losses  occasioned  by  snoh  insolvency  of  the  debtors 
or  other  causes  as  would  equally  have  operated  to  produce  such  loss,  if  the 
said  impediments  had  not  existed;  nor  to  such  losses  or  damages  as  have 
been  occasioned  by  the  manifest  delay  or  negligence,  or  wilfhl  omission  of 
the  claimant. 

For  the  purpose  of  ascertaining  the  amount  of  any  such  losses  and  dam- 
ages, five  Commissioners  shall  be  appointed  and  authorized  to  meet  and 
act  in  manner  following,  viz :  Two  of  them  shall  be  appointed  by  His 
Majesty,  two  of  them  by  the  President  of  the  United  States  by  and  with 
the  advice  and  consent  of  the  Senate  thereof,  and  the  fifth  by  the  unani- 
mous voice  of  the  other  four;  and  if  they  should  not  agree  in  such  choice, 
then  the  Commissioners  named  by  the  two  parties  shall  respectively  pro- 
pose one  person,  and  of  the  two  names  so  proposed,  one  shall  be  drawn  by 
lot,  in  the  presence  of  the  four  original  Commissioners.  When  the  five 
Commissioners  thus  appointed  shall  first  meet,  they  shall,  before  they  pro- 
reed  to  act,  respectively  take  the  following  oath,  or  afiirmation,  in  the 
presence  of  each  other ;  which  oath,  or  affirmation,  being  so  taken  and  duly 
attested,  shall  be  entered  on  the  record  of  their  proceedings,  viz :  I,  A.  B., 
one  of  the  Commissioners  appointed  in  pursuance  of  the  sixth  article  of 
the  Treaty  of  Amity,  Commerce  and  Navigation,  between  His  Britannic 
MajoHty  and  the  United  States  of  America,  do  solemnly  swear  (or  affirm) 
that  I  will  honestly,  diligently,  impartially  and  carefully  examine,  and 
to  the  best  of  my  judgment,  according  to  justice  and  equity,  decide  all 
such  complaints,  as  under  the  said  article  shall  be  preferred  to  the  said 
Commissioners :  and  that  1  will  forbear  to  act  as  a  Commissioner,  in  any 
case  in  which  I  may  be  personally  interested. 

Three  of  the  said  Commissioners  shall  constitute  a  board,  and  shall  have 
power  to  do  any  act  appertaining  to  the  said  Commission,  provided  that 
one  of  the  Commissioners  named  on  each  side,  and  the  fifth  Commissioner 
shall  be  present,  and  all  decisions  shall  be  made  by  the  majority  of  the 
voices  of  the  Commissioners  then  present.  Eighteen  months  from  the  day 
on  which  the  said  Commissioners  shall  form  a  board,  and  be  ready  to  pro- 
ceed to  business,  are  assigned  for  receiving  complaints  and  applications; 
but  the^  are  nevertheless  authorized,  in  any  particular  cases  in  which  it 
shall  appear  to  them  to  be  reasonable  and  just,  to  extend  the  said  term  of 
eighteen  months  for  any  term  not  exceeding  six  months,  after  the  expira- 
tion thereof.  The  said  Commissioners  shall  first  meet  at  Philadelphia,  but 
they  shall  have  power  to  adjourn  from  place  to  place  as  they  shall  see 
cause. 

The  said  Commissioners  in  examining  the  complaints  and  applications 
so  preferred  to  them,  are  empowered  and  required,  in  pursuance  of  the  true 
intent  and  meaning  of  this  article,  to  take  into  their  consideration  all 
claims,  whether  of  principal  or  interest,  or  balances  of  principal  and  inter- 
est, and  to  determine  the  same  respectively ,  according  to  the  merits  of  the 
several  cases,  due  regard  being  had  to  all  the  circumstances  thereof,  and 
as  equity  and  justice  shall  appear  to  them  to  require.  And  the  said  Com- 
missioners shall  have  i)ower  to  examine  all  such  persons  as  shall  come 
before  them,  on  oath  or  affirmation,  touching  the  premises;  and  also  to 
receive  in  evidence,  according  as  they  may  think  most  consistent  with 
equity  and  justice,  all  written  depositions,  or  books,  or  papers,  or  copies, 
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or  extracts  thereof;  every  snch  deposition,  book,  or  paper,  or  copy,  or 
extract,  being  duly  authenticated,  either  according  to  the  legal  form  now 
respectively  existing  in  the  two  coautries,  or  in  such  other  manner  as  the 
said  Commissioners  shall  see  cause  to  require  or  allow. 

The  award  of  the  said  Commissioners,  or  of  any  three  of  them  as  afore- 
said, shall  in  all  cases  be  final  and  conclusive,  both  as  to  the  justice  of  the 
claim,  and  to  the  amount  of  the  sum  to  be  paid  to  the  creditor  or  claimant; 
and  the  United  States  undertake  to  cause  the  sum  so  awarded  to  be  paid 
in  specie  to  such  creditor  or  claimant  without  deduction;  and  at  such 
time  or  times  and  at  sach  place  or  places,  as  shall  be  awarded  by  the  said 
Commissioners ;  and  on  condition  of  such  releases  or  assignments  to  be 
given  by  the  creditor  or  claimant,  as  by  the  said  Commissioners  may  be 
directed:  Provided  always,  that  no  such  payment  shall  be  fixed  by  the 
said  Commissioners  to  take  place  sooner  than  twelve  months  from  the  day 
of  the  exchange  of  the  ratifications  of  this  treaty. 

Article  VII.  Whereas  complaints  have  been  made  by  divers  merchants 
and  others,  citizens  of  the  United  States,  that  during  the  course  of  the  war 
in  which  His  Majesty  is  now  eugaged,  they  have  sustained  considerable 
losses  and  damage,  by  reason  of  irregular  or  illegal  captures  or  condemna- 
tions of  their  vessels  and  other  property,  under  color  of  authority  or  com- 
missions &om  His  Majesty,  and  that  from  various  circumstances  belonging 
to  the  said  cases,  adequate  compensation  for  the  losses  and  damages  so 
sustained  cannot  now  be  actually  obtaiued,  had,  and  received  by  the  ordi- 
nary course  of  judicial  proceedings;  it  is  agreed,  that  in  all  such  cases, 
where  adequate  compensation  cannot,  for  whatever  reason,  be  now  actu- 
ally obtained,  had,  and  received  by  the  said  merchants  and  others,  in  the 
ordinary  course  of  justice,  full  and  complete  compensation  for  the  same 
will  be  made  by  the  British  Government  to  the  said  complainants.  But 
it  is  distinctly  understood  that  this  provision  is  not  to  extend  to  such 
losses  or  damages  as  have  been  occasioned  by  the  manifest  delay  or  negli- 
gence, or  wilful  omission  of  the  claimant. 

That  for  the  purpose  of  ascertaining  the  amount  of  any  such  losses  and 
damages,  five  Commissioners  shall  be  appointed  and  authorized  to  act  in 
London,  exactly  in  the  manner  directed  with  respect  to  those  mentioned 
in  the  preceding  article,  and  after  having  taken  the  same  oath  or  affirma- 
tion, (mutatis  mutandis,)  the  same  term  of  eighteen  months  is  also  assigned 
for  the  reception  of  claims,  and  they  are  in  like  manner  authorized  to 
extend  the  same  in  particular  cases.  They  shall  receive  testimony,  books, 
papers  and  evidence  in  the  same  latitude,  and  exercise  the  like  discretion 
and  powers  respecting  that  sul)ject;  and  shall  decide  the  claims  in  ques- 
tion according  to  the  merits  of  the  several  cases,  and  to  justice,  equity  and 
the  laws  of  nations.  The  award  of  the  said  Commissioners,  or  any  such 
three  of  them  as  aforesaid,  shall  in  all  cases  be  final  and  conclusive,  both 
as  to  the  justice  of  the  claim,  and  the  amount  of  the  sum  to  be  paid  to  the 
claimant;  and  His  Britannic  Majesty  undeHakes  to  cause  the  same  to  be 
paid  to  such  claimant  in  specie,  without  any  deduction,  at  such  place  or 
places,  and  at  such  time  or  times,  as  shall  be  awarded  by  the  said  Com- 
missioners, and  on  condition  of  such  releases  or  assignments  to  be  given 
by  the  claimant,  as  by  the  said  Commissioners  may  be  directed. 

And  whereas  certain  merchants  and  others.  His  Majesty's  subjects,  com- 
plain that,  in  the  course  of  the  war,  they  have  sustained  loss  and  damage 
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by  reaaon  of  the  capture  of  their  vessels  and  merchandise,  taken  within 
the  limits  and  jurisdiction  of  the  States  and  brought  into  the  ports  of  the 
same,  or  taken  by  vessels  originally  armed  in  ports  of  the  said  States : 

It  is  agreed  that  in  all  such  cases  where  restitution  shall  not  have  been 
made  agreeably  to  the  tenor  of  the  letter  from  Mr.  Jefferson  to  Mr.  Ham- 
mondy  dated  at  Philadelphia,  Sept.  5, 1793,  a  copy  of  which  is  annexed  to  this 
treaty ;  the  complaints  of  the  parties  shall  be  and  hereby  are  referred  to 
the  Commissioners  to  be  appointed  by  virtue  of  this  article,  who  are  hereby 
authorized  and  required  to  proceed  in  the  like  manner  relative  to  these  as 
to  the  other  cases  committed  to  them ;  and  the  United  States  undertake  to 
pay  to  the  complainants  or  claimants  in  specie,  without  deduction,  the 
amount  of  such  sums  as  shall  be  awarded  to  them  respectively  by  the  said 
Commissioners,  and  at  the  times  and  places  which  in  such  awards  shall  be 
specified;  and  on  condition  of  such  releases  or  assignments  to  be  given  by 
the  claimants  as  in  the  said  awards  may  be  directed:  And  it  is  further 
agreed,  that  not  only  the  now-existing  cases  of  both  descriptions,  but  also 
all  such  as  shall  exist  at  the  time  of  exchanging  the  ratifications  of  this 
treaty,  shall  be  considered  as  being  within  the  provisions,  intent  and 
meaning  of  this  article. 

Article  VIII.  It  is  further  agreed  that  the  Commissioners  mentioned 
in  this  and  in  the  two  preceding  articles  shall  be  respectively  paid  in  such 
manner  as  shall  be  agreed  between  the  two  parties,  such  agreement  being 
to  be  settled  at  the  time  of  the  exchange  of  the  ratifications  of  this  treaty . 
And  all  other  expenses  attending  the  said  Commissions  shall  be  defrayed 
jointly  by  the  two  parties,  the  same  being  previously  ascertained  and 
allowed  by  the  majority  of  the  Commissioners.  And  in  the  case  of  death, 
sickness  or  necessary  absence,  the  place  of  every  such  Commissioner  re- 
spectively shall  be  supplied  in  the  same  manner  as  such  Commissioner 
was  first  appointed,  and  the  new  Commissioners  shall  take  the  same  oath 
or  affirmation  and  do  the  same  duties. 


Letter  from  Thomas  Jefferson  to  George  ffammond. 

Philadelphia,  September  5,  J79S. 

Sir  :  I  am  honored  with  yours  of  August  30.  Mine  of  the  7th  of  that 
month  assured  you  that  measures  were  taken  for  excluding  from  all  further 
asylum  in  our  ports  vessels  armed  in  them  to  cruise  on  nations  with  which 
we  are  at  peace,  and  for  the  restoration  of  the  prizes  the  Lovely  Lass,  Prince 
William  henry,  and  the  Jane  of  Dublin;  and  that  should  the  measures  for 
restitution  fail  in  their  effect,  the  President  considered  it  as  incumbent  on 
the  United  States  to  make  compensation  for  the  vessels. 

We  are  bound  by  our  treaties  with  three  of  the  belligerent  nations,  by 
all  the  means  in  our  power,  to  protect  and  defend  their  vessels  and  efiects 
in  our  ports,  or  waters,  or  on  the  seas  near  our  shores,  and  to  recover  and 
restore  the  same  to  the  right  owners  when  taken  from  them.  If  all  the 
means  in  our  power  are  used,  and  fail  in  their  effect,  we  are  not  bound  by 
our  treaties  with  those  nations  to  make  compensation. 

Though  we  have  no  similar  treaty  with  Great  Britain,  it  was  the  opinion 
of  the  President  that  we  should  use  towards  that  nation  the  same  rule 
which,  under  this  article,  was  to  govern  us  with  the  other  nations;  and 
even  to  extend  it  to  captures  made  on  the  high  seas  and  brought  into  our 
ports,  if  done  by  vessels  which  had  been  armed  within  them* 
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HaviiTg,  for  particxdar  reasonB,  forbore  to  use  all  the  means  in  oai  power 
for  the  restitution  of  the  three  vessels  mentioned  in  my  letter  of  Augast 
7th,  the  President  thought  it  incambent  on  the  United  States  to  make 
compensation  for  them;  and  though  nothing  was  said  in  that  letter  of 
other  vessels  taken  under  like  circumstances,  and  brought  in  after  the  6th 
of  Jane,  and  before  the  date  of  that  letter,  yet  when  the  same  forbearance 
had  taken  place,  it  was  and  is  his  opinion,  that  compensation  wonld  be 
equally  due. 

As  to  prizes  made  under  the  same  circumstances,  and  brought  in  after 
the  date  of  that  letter,  the  President  determined  that  all  the  means  in  our 
power  should  be  used  for  their  restitution.  If  these  fail,  as  we  should  not 
be  bound  by  our  treaties  to  make  compensation  to  the  other  Powers  in  the 
analogous  case,  he  did  not  mean  to  give  an  opinion  that  it  ought  to  be 
done  to  Great  Britain.  But  still,  if  any  case;)  shall  arise  subsequent  to 
that  date,  the  circumstances  of  which  shall  place  them  on  similar  ground 
with  those  before  it,  the  President  would  think  compensation  equally  in 
cnmbent  on  the.  United  States. 

Instructions  are  given  to  the  Governors  of  the  different  States  to  use  all 
the  means  in  their  power  for  restoring  prizes  of  this  last  description  found 
within  their  ports.  Though  they  will,  of  course,  take  measures  to  be  in- 
formed of  them,  and  the  Cieneral  Government  has  given  them  the  aid  of 
the  custom  house  officers  for  this  purpose,  yet  you  will  be  sensible  of  the 
importance  of  multiplying  the  channels  of  their  information  as  far  as  shall 
depend  on  yourself,  or  any  person  under  your  direction,  in  order  that  the 
Governors  may  use  the  means  in  their  power  for  making  restitution. 

Without  knowledge  of  the  capture  they  cannot  restore  it.  It  will  always 
be  best  to  ^ve  the  notice  to  them  directly ;  but  any  information  which  you 
shall  be  pleased  to  send  to  me,  also,  at  any  time,  shall  be  forwarded  to 
them  as  quickly  as  distance  will  permit. 

Hence  you  will  perceive,  sir,  that  the  President  contemplates  restitution 
or  compensation  in  the  case  before  the  7th  of  August;  and  after  that  date, 
restitution  if  it  can  be  effected  bv  any  means  in  our  power.  And  that  it 
will  be  important  that  you  should  substantiate  the  fact  that  such  prizes 
are  in  our  ports  or  waters. 

Your  list  of  the  privateers  illicitly  armed  in  our  ports  is,  I  believe^ 
correct. 

With  respect  to  losses  by  detention,  waste,  spoliation  sustained  by  vessels 
taken  as  before  mentioned,  between  the  dates  of  June  5th  and  August  7th, 
it  is  proposed  as  a  provisional  measure  that  the  Collector  of  the  Customs 
of  the  district,  ana  the  British  Consul,  or  any  other  person  you  please, 
shall  appoint  persons  to  establish  the  value  of  the  vessel  and  cargo  at  the 
time  of  her  capture  and  of  her  arrival  in  the  port  into  whicn  she  is 
brought,  according  to  their  value  in  that  port.  If  this  shall  be  agreeable 
to  you,  and  you  will  be  pleased  to  si^if;/  it  to  me,  with  the  names  of  the 
prizes  understood  to  be  of  this  description,  instructions  will  be  given  ac- 
cordingly to  the  Collector  of  the  Customs  where  the  respective  vessels  are 
I  have  the  honor  to  be,  &o», 

Th:  Jefferson. 

Geo  :  Hammond,  Esq. 

Explanatory  article  to  the  treaty  of  Xoveniber  19,  1794,  releasing  the  Commis- 
sioners under  the  fifth  article  from  particularizing  the  latitude  and  longitude 
of  the  river  St.  Croix, 

[Concladed  March  15, 1708;  rfttiflcation  advised  by  Senate  June  6, 1796.] 

Whereas  by  the  twenty -eighth  article  of  the  treaty  of  amity,  commerce, 
and  navigation  between  His  Britannick  Majesty  and  the  United  States, 
signed  at  London  on  the  nineteenth  day  of  November,  one  thousand  seven 
hundred  and  ninety-four,  it  was  agreed  that  the  contracting  parties 
would,  from  time  to  time,  rea<l]ly  treat  of  and  concerning  such  further 
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articles  as  might  be  proposed;  that  they  wonld  sincerely  endeayour  so  to 
form  such  articles  as  that  they  might  conduce  to  mutual  convenience  and 
tend  to  promote  mutual  satisfaction  and  friendship;  and  that  such  arti- 
cles, after  having  been  duly  ratified,  should  be  added  to  and  make  a  part 
of  that  treaty :  And  whereas  difficulties  have  arisen  with  respect  to  the 
execution  of  so  much  of  the  fifth  article  of  the  said  treaty  as  requires 
that  the  Commissioners  appointed  under  the  same  should  in  their  descrip- 
tion particularize  the  latitude  and  longitude  of  the  source  of  the  river 
which  may  be  found  to  be  the  one  truly  intended  in  the  treaty  of  peace 
between  His  Britannick  Majesty  and  the  United  States,  under  the  name 
of  the  river  St.  Croix,  by  reason  whereof  it  is  expedient  that  the  said 
Commissioners  should  be  released  from  the  obligation  of  conforming  to 
the  provisions  of  the  said  article  in  this  respect.  The  undersigned  being 
respectively  named  by  His  Britannick  Majesty  and  the  United  States  of 
America  their  Plenipotentiaries  for  the  purpose  of  treating  of  and  con- 
cluding such  articles  as  may  be  proper  to  be  added  to  the  said  treaty,  in 
conformity  to  the  above-mentioned  stipulation,  and  having  communicated 
to  each  other  their  respective  full  powers,  having  agreed  and  concluded^ 
and  do  hereby  declare  in  the  name  of  His  Britannick  Majesty  and  of  the 
United  States  of  America,  that  the  Commissioners  appointed  under  the 
fifth  article  of  the  above-mentioned  treaty  shall  not  be  obliged  to  particu- 
larize, in  their  description,  the  latitude  and  longitude  of  the  source  of  the 
river  which  may  be  found  to  be  the  one  truly  intended  in  the  aforesaid 
treaty  of  peace  under  the  name  of  the  river  St.  Croix,  but  they  shall  be 
at  liberty  to  describe  the  said  river,  in  such  other  manner  as  they  may 
judge  expedient,  which  description  shall  be  considered  as  a  complete  ex- 
ecution of  the  duty  required  of  the  said  Commissioners  in  this  respect  by 
the  article  aforesaid.  And  to  the  end  that  no  uncertainty  may  hereafter 
exist  on  this  subject,  it  is  further  agreed.  That  as  soon  as  may  be  after  the 
decision  of  the  said  Commissioners,  measures  shall  be  concerted  between 
the  Government  of  the  United  States  and  His  Britannick  Majesty's  Gov- 
ernors or  Lieutenant  Governors  in  America,  in  order  to  erect  and  keep  in 
repair  a  suitable  monument  at  the  place  ascertained  and  described  to  be 
the  source  of  the  said  river  St.  Croix,  which  measures  shall  immediately 
thereupon,  and  as  often  afterwards  as  may  be  requisite,  be  duly  executed 
on  both  sides  with  punctuality  and  good  faith. 

This  explanatory  article,  when  the  same  shall  have  been  ratified  by  His 
Majesty  and  by  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  their  Senate,  and  the  respective  ratifications  mutually  ex- 
changed, shall  be  added  to  and  make  a  part  of  the  treaty  of  amity,  com- 
merce, and  navigation  between  His  Majesty  and  the  United  States,  signed 
at  London  on  the  nineteenth  day  of  November,  one  thousand  seven  hun- 
dred and  niuety-four,  and  shall  be  permanently  binding  upon  His  Majesty 
and  the  United  States. 

In  witness  whereof  we,  the  said  undersigned  Plenipotentiaries  of  His 
Britannick  Majesty  and  the  United  States  of  America,  have  signed  this 
present  article,  and  have  caused  to  be  affixed  thereto  the  seal  of  our  arms. 

Done  at  London  this  fifteenth  day  of  March,  one  thousand  seven  hundred 
and  ninety-eight. 

[SEAL.]  GRENVILLE. 

[SEAL.]  RuFUs  Kino. 
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Convention  providing  for  payment  of  indemnity  under  the  sixth  and  seventh  ar- 
ticles of  the  Treaty  of  November  19, 1794,  and  debts  under  the  fourth  article 
of  the  Treaty  of  September  3, 1783. 

[Gonclnded  Jannaxy  8, 1802;  ratifloatioiis  exchanged  at  London  July  15, 1802.] 

Difficnlties  having  arisen  in  the  execution  of  the  sixth  article  of  the 
treaty  of  amity,  commerce  and  navigation ,  concluded  at  London  on  the 
nineteenth  day  of  November,  one  thousand  seven  hundred  and  ninety- four, 
between  His  Britannic  Majesty  and  the  United  States  of  America,  and  in 
consequence  thereof  the  proceedings  of  the  Commissioners  under  the 
seventh  article  of  the  same  treaty  having  been  suspended,  the  parties  to 
the  said  treaty  being  equally  desirous,  as  far  as  may  be,  to  obviate  such 
difficulties,  have  respectively  named  Plenipotentiaries  to  treat  and  agree 
respecting  the  same,  that  is  to  say,  His  Britannic  Majesty  has  named  for 
his  Plenipotentiary,  the  Right  Honourable  Robert  Banks  Jenkinson,  com- 
monly called  Lord  Hawkesbury,  one  of  His  Mi^esty's  Most  Honourable 
Privy  Coancil,  and  his  Principal  Secretary  of  State  for  Foreign  Affairs; 
and  the  President  of  the  United  States,  by  and  with  the  advice  and  con- 
sent of  the  Senate  thereof,  has  named  for  their  Plenipotentiary,  Rufus 
King,  Esquire,  Minister  Plenipotentiary  of  the  said  United  States  to  his 
Britannic  Mf^esty;  who  have  agreed  to  and  concluded  the  following 
articles : 

Article  I.  In  satisfaction  and  discharge  of  the  money  which  the  United 
States  might  have  been  liable  to  pay  in  pursuance  of  the  provisions  of  the 
said  sixth  article,  which  is  hereby  declared  to  be  cancelled  and  annulled, 
except  so  far  as  the  same  may  relate  to  the  execution  of  the  said  seventh 
article,  the  United  States  of  America  hereby  engage  to  pay,  and  His  Bri- 
tannic Migesty  consents  to  accept,  for  the  use  of  the  persons  described  in 
the  said  sixth  article,  the  sum  of  six  hundred  thousand  pounds  sterling, 
payable  at  the  times  and  place,  and  in  the  manner  following,  that  is  to 
say,  the  said  sum  of  six  hundred  thousand  pounds  sterling  shall  be  paid 
at  the  city  of  Washington,  in  three  annual  instalments  of  two  hundred 
thousand  pounds  sterling  each,  and  to  such  person  or  persons  as  shall  be 
authorized  by  His  Britannic  Majesty  to  receive  the  same;  the  first  of  the 
said  instahnents  to  be  paid  at  the  expiration  of  one  year,  the  second  in- 
stalment at  the  expiration  of  two  years,  and  the  third  and  last  instalment 
at  the  expiration  of  three  years  next  following  the  exchange  of  the  rati- 
fications of  this  convention.  And  to  prevent  any  disagreement  concern- 
ing the  rate  of  exchanges,  the  said  payments  shall  be  made  in  the  money 
of  the  said  United  States,  reckoning  fonr  dollars  and  forty-four  cents  to 
be  equal  to  one  pound  sterling. 

Article  II.  Whereas  it  is  agreed  by  the  fourth  article  of  the  definitive 
treaty  of  peace,  concluded  at  Paris  on  the  third  day  of  September,  one 
thousand  seven  hundred  and  eighty-three,  between  His  Britannic  Majesty 
and  the  United  States,  that  creditors  on  either  side  should  meet  with  no 
lawful  impediment  to  the  recovery  of  the  full  value  in  sterling  money  of 
all  bona  fide  debts  theretofore  contracted,  it  is  hereby  declared  that  the 
said  fourth  article,  so  far  as  respects  its  future  operation,  is  hereby  recog- 
nized, confirmed  and  declared  to  be  binding  and  obligatory  on  His  Britan- 
nic Migesty  and  the  said  United  States,  and  the  same  shall  be  accordingly 
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observed  with  punctaality  and  good  faith,  and  ao  as  that  the  said  credit- 
ors shall  hereafter  meet  with  no  lawful  impediment  to  the  recovery  of  the 
full  value  in  sterling  money  of  their  bona  fide  debts. 

Article  III.  It  is  furthermore  agreed  and  concluded  that  the  Commis- 
siouers  appointed  m  pursuance  of  the  seventh  article  of  the  said  treaty  of 
amity,  commerce  and  navigation,  and  whose  proceedings  have  been  sus- 
pended as  aforesaid,  shall,  immediately  after  the  signature  of  this  conven- 
tion, re-assemble  and  proceed  in  the  execution  of  their  duties  according  to 
tbe  provisions  of  the  said  seventh  article,  except  only  that,  instead  of  the 
sums  awarded  by  the  said  Commissioners  being  made  payable  at  the  time 
or  times  by  them  appointed,  all  sums  of  money  by  them  awarded  to  be 
paid  to  Apierican  or  British  claimants,  according  to  the  provisions  of  the 
said  seventh  article,  shall  be  made  payable  in  three  equal  instalments, 
the  first  whereof  to  be  paid  at  the  expiration  of  one  year,  the  second  at 
the  expiration  of  two  years,  and  the  third  and  last  at  the  expiration  of 
three  years  next  after  tbe  exchange  of  the  ratifications  of  this  convention. 

Article  IV.  This  convention,  when  the  same  shall  have  been  ratified 
by  His  Majesty,  and  by  the  President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate  thereof,  and  the  respective  ratifica- 
tions duly  exchanged,  shall  be  binding  and  obligatory  upon  His  Majesty 
and  the  said  United  States. 

In  faith  whereof  we,  the  undersigned  Plenipotentiaries  of  His  Britannic 
Majesty  and  of  the  United  States  of  America,  by  virtue  of  our  respective 
full  powers,  have  signed  the  present  convention,  and  have  caused  the  seals 
of  our  arms  to  be  aflfixed  thereto. 

Done  at  London  the  eighth  day  of  January,  one  thousand  eight  hundred 
and  two. 

[seal.]  Hawkesbury. 

[seal.)  Rufus  Kino. 

Treaty  of  peace  and  amity. 

[ConoludedDeoember  24, 1814;  ratifications  exchani^ed  at  Waahlngton  Febroary  17, 1815; 
proclaimed  February  18,  1815.) 

His  Britannic  Majesty  and  the  United  States  of  America,  desirous  of 
terminating  the  war  which  has  unhappily  subsisted  between  the  two 
countries,  and  of  restoring,  upon  principles  of  perfect  reciprocity,  peace, 
friendship  and  good  understanding  between  them,  have,  for  that  purpose, 
appointed  their  respective  Plenipotentiaries,  that  is  to  say : 

His  Britannic  Majesty,  on  his  part,  has  appointed  the  Right  Honourable 
James  Lord  Gambier,  late  Admiral  of  the  White,  now  Admiral  of  the  Red 
Squadron  of  His  Majesty's  fieet,  Henry  Gonlburn,  Esquire,  a  member  of 
the  Imperial  Parliament,  and  Under  Secretary  of  State,  and  William 
Adams,  Esquire,  Doctor  of  Civil  Laws;  and  the  President  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate  thereof,  has 
appointed  John  Quincy  Adams,  James  A.  Bayard,  Henry  Clay,  Jonathan 
Russell,  and  Albert  Gallatin,  citizens  of  the  United  States; 

Who,  after  a  reciprocal  communication  of  their  respective  full  powers, 
have  agreed  upon  the  following  articles: 

Article  I.  There  shall  be  a  firm  and  universal  peace  between  His  Bri- 
tannic Majesty  and  the  United  States,  and  between  their  respective  coun- 
tries, territories,  cities,  towns  and  people,  of  every  degree,  without  excep- 
tion of  places  or  persons.     All  hostilities,  both  by  sea  and  land,  shall 
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cease  ae  soon  as  this  treaty  shall  have  been  ratified  by  both  parties,  as 
hereinafter  mentioned.  All  territory,  places  and  possessions  whatsoever, 
taken  by  either  party  from  the  other  during  the  war,  or  which  may  be 
taken  after  the  signing  of  this  treaty,  excepting  only  the  islands  herein- 
after mentioned,  shall  be  restored  without  delay,  and  without  causing 
any  destruction  or  carrying  away  any  of  the  artillery  or  other  public 
property  originally  captured  in  the  said  forts  or  places,  and  which  shall 
remain  therein  upon  the  exchange  of  the  ratifications  of  this  treaty,  or 
any  slaves  or  other  private  property.  And  all  archives,  records,  deeds 
and  papers,  either  of  a  public  nature  or  belonging  to  private  persons, 
which,  in  the  course  of  the  war,  may  have  fallen  into  the  hands  of  the 
officers  of  either  party,  shall  be,  as  far  as  may  be  practicable,  forthwith 
restored  and  delivered  to  the  proper  authorities  and  persons  to  whom  they 
respectively  belong.  Such  of  the  islands  in  the  Bay  of  Passamaquoddy 
as  are  claimed  by  both  parties,  shall  remain  in  the  possession  of  the  party 
in  whose  occupation  they  may  be  at  the  time  of  the  exchange  of  the  rati- 
fications of  this  treaty,  until  the  decision  respecting  the  title  to  the  said 
islands  shall  have  been  made  in  conformity  with  the  fourth  article  of  this 
treaty.  No  disposition  made  by  this  treaty  as  to  such  possession  of  the 
islands  and  territories  claimed  by  both  parties  shall,  in  any  manner  what- 
ever, be  construed  to  afi'ect  the  right  of  either. 

Article  IV.  Whereas  it  was  stipulated  by  the  second  article  in  the 
treaty  of  peace  of  one  thousand  seven  hundred  and  eighty-three,  between 
His  Britannic  Majesty  and  the  United  States  of  America,  that  the  bound- 
ary of  the  United  States  should  comprehend  all  islands  within  twenty 
leagues  of  any  part  of  the  shores  of  the  United  States,  and  lying  between 
lines  to  be  drawn  due  east  from  the  points  where  the  aforesaid  boundaries, 
between  Nova  Scotia  on  the  one  part,  and  East  Florida  on  the  other,  shall 
respectively  touch  the  Bay  of  Fundy  and  the  Atlantic  Ocean,  excepting 
such  islands  as  now  are,  or  heretofore  have  been,  within  the  limits  of 
Nova  Scotia;  and  whereas  the  several  islands  in  the  Bay  of  Passamaquoddy, 
which  is  part  of  the  Bay  of  Fundy,  and  the  island  of  Grand  Menan,  in 
the  said  Bay  of  Fundy,  are  claimed  f>y  the  United  States  as  being  com- 
prehended within  their  aforesaid  boundaries,  which  said  islands  are 
claimed  as  belonging  to  His  Britannic  Majesty,  as  having  been,  at  the 
time  of  and  previous  to  the  aforesaid  treaty  of  one  thousand  seven  hun- 
dred and  eighty-three,  within  the  limits  of  the  Province  of  Nova  Scotia: 
In  order,  therefore,  finally  to  decide  upon  these  claims,  it  is  agreed  that 
they  shall  be  referred  to  two  Commissioners  to  be  appointed  in  the  follow- 
ing manner,  viz :  One  Commissioner  shall  be  appointed  by  His  Britannic 
Majesty,  and  one  by  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate  thereof;  and  the  said  two  Commissioners 
so  appointed  shall  be  sworn  impartially  to  examine  and  decide  upon  the 
said  claims  according  to  such  evidence  as  shall  be  laid  before  them  on  the 
part  of  His  Britannic  Majesty  and  of  the  United  States  respectively. 
The  said  Commissioners  shall  meet  at  St.  Andrews,  in  the  Province  of 
New  Brunswick,  and  shall  have  power  to  adjourn  to  such  other  place  or 
places  as  they  shall  think  fit.  The  said  Commissioners  shall,  by  a  declara- 
tion or  report  under  their  hands  and  seals,  decide  to  which  of  the  two 
contracting  parties  the  several  islands  aforesaid  do  respectively  belong, 
in  conformity  with  the  true  intent  of  the  said  treaty  of  peace  of  one 
thousand  seven  hundred  and  eighty-three.    And  if  the  said  Commissioners 
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shall  agree  in  their  decision;  both  parties  shall  consider  such  decision  as 
final  and  conclusive.  It  is  further  agreed  that,  in  event  of  the  two  Com- 
missioners differing  upon  all  or  any  of  the  matters  so  referred  to  them, 
or  in  the  event  of  both  or  either  of  the  said  Commissioners  refusing,  or 
declining,  or  wilfully  omitting  to  act  as  such,  they  shall  make,  jointly  or 
separately,  a  report  or  reports,  as  well  to  the  Government  of  His  Bri- 
tannic Majesty  as  to  that  of  the  United  States,  stating  in  detail  the  points 
on  which  they  differ,  and  the  grounds  upon  which  their  respective  opin- 
ions have  been  formed,  or  the  grounds  upon  which  they,  or  either  of  them, 
have  so  refused,  declined,  or  omitted  to  act.  And  His  Britannic  Mi^jesty 
and  the  Government  of  the  United  States  hereby  agree  to  refer  the  report 
or  reports  of  the  said  Commissioners  to  some  friendly  sovereign  or  State, 
to  be  then  named  for  that  purpose,  and  who  shall  be  requested  to  decide 
on  the  differences  which  may  be  stated  in  the  said  report  or  reports,  or 
upon  the  report  of  one  Commissioner,  together  with  the  grounds  upon 
which  the  other  Commissioner  shall  have  refused,  declined  or  omitted  to 
act,  as  the  case  may  be.  And  if  the  Commissioner  so  refusing,  declining 
or  omitting  to  act,  shall  also  wilfully  omit  to  state  the  grounds  upon 
which  he  has  so  done,  in  such  manner  that  the  said  statement  may  be 
referred  to  such  friendly  sovereign  or  State,  together  with  the  report  of 
such  other  Commissioner,  then  such  sovereign  or  State  shall  decide  ex 
parte  upon  the  said  report  alone.  And  His  Britannic  Majesty  and  the 
Government  of  the  United  States  engage  to  consider  the  decision  of  such 
friendly  sovereign  or  State  to  be  final  and  conclusive  on  all  the  matters  so 
referred. 

Article  V .  Whereas  neither  that  point  of  the  highlands  lying  due  north 
from  the  source  of  the  River  St.  Croix,  and  designated  in  the  former  treaty 
of  peace  between  the  two  Powers  as  the  northwest  angle  of  Nova  Scotia, 
nor  the  north  westernmost  head  of  Connecticut  River,  has  yet  been  ascer- 
tained ;  and  whereas  that  part  of  the  boundary  line  between  the  dominions 
of  the  two  Powers  which  extends  from  the  source  of  the  River  St.  Croix 
directly  north  to  the  abovementioned  northwest  angle  of  Nova  Scotia, 
thence  along  the  said  highlands  which  divide  those  rivers  that  empty 
themselves  into  the  river  St.  Lawrence  from  those  which  fall  into  the 
Atlantic  Ocean  to  the  north  westernmost  head  of  Connecticut  River,  thenoe 
down  along  the  middle  of  that  river  to  the  forty-fifth  degree  of  north  lat- 
itude; thence  by  a  line  due  west  on  said  latitude  until  it  strikes  the  river 
Iroquois  or  Cataraquy,  has  not  yet  been  surveyed:  it  is  agreed  that  for 
these  several  purposes  two  Commissioners  shall  be  appointed,  sworn  and 
authorized  to  act  exactly  in  the  same  manner  directed  with  respect  to 
those  mentioned  in  the  next  preceding  article,  unless  otherwise  specified  in 
the  present  article.  The  said  Commissioners  shall  meet  at  St.  Andrews, 
in  the  Province  of  New  Brunswick,  and  shall  have  power  to  adjourn  to 
Bucb  other  place  or  places  as  they  shall  think  fit.  The  said  Commisioners 
shall  have  power  to  ascertain  and  determine  the  points  abovementioned, 
in  conformity  with  the  provisions  of  the  said  treaty  of  peace  of  one 
thousand  seven  hundred  and  eighty-three,  and  shall  cause  the  boundary 
Aforesaid,  from  the  source  of  the  river  St.  Croix  to  the  river  Iroquois  or 
Cataraquy,  to  be  surveyed  and  marked  according  to  the  said  provisions. 
The  said  Commissioners  shall  make  a  map  of  the  said  boundary,  and  annex 
to  it  a  declaration  under  their  hands  and  seals,  certifying  it  to  be  the  tme 
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map  of  the  said  boundary,  and  particularizing  the  latitude  and  longitude 
of  the  northwest  angle  of  Nova  Scotia,  of  the  northweBternmost  head  of 
Connecticut  River,  and  of  such  other  points  of  the  said  boundary  as  they 
may  deem  proper.  And  both  parties  agree  to  consider  such  map  and  decla- 
ration as  finally  and  conclusively  fixing  the  said  boundary.  And  in  the 
event  of  the  said  two  Commissioners  differing,  or  both  or  either  of  them 
refusing,  declining,  or  wilfully  omitting  to  act,  such  reports,  declarations 
or  statements  shall  be  made  by  them,  or  either  of  them,  and  such  reference 
to  a  friendly  sovereign  or  State  shall  be  made  in  all  respects  as  in  the  lat- 
ter part  of  the  fourth  article  is  contained,  and  in  as  full  a  manner  as  if  the 
same  was  herein  repeated. 

Article  V I.  Whereas  by  the  former  treaty  of  peace  that  portion  of  the 
boundary  of  the  United  States  firom  the  point  where  the  forty-fifth  degree 
of  north  latitude  strikes  the  river  Iroquois  or  Cataraquy  to  the  Lake  Supe- 
rior, was  declared  to  be  "  along  the  middle  of  said  river  into  Lake  Ontario, 
through  the  middle  of  said  lake,  until  it  strikes  the  communication  by 
water  between  that  lake  and  Lake  Erie,  thence  along  the  middle  of  said 
communication  into  Lake  Erie,  through  the  middle  of  said  lake  until  it 
arrives  at  the  water  communication  into  the  Lake  Huron,  thence  through 
the  middle  of  said  lake  to  the  water  communication  between  that  lake 
and  Lake  Superior;''  and  whereas  doubts  have  arisen  what  was  the  middle 
of  the  said  river,  lakes  and  water  communications,  and  whether  certain 
islands  lying  in  the  same  were  within  the  dominions  of  His  Britannic 
Majesty  or  of  the  United  States:  In  prder,  therefore,  finally  to  decide 
these  doubts,  they  shall  be  referred  to  two  Commissioners,  to  be  appointed, 
sworn  and  authorized  to  act  exactly  in  the  manner  directed  with  respect 
to  those  mentioned  in  the  next  preceding  article,  unless  otherwise  specified 
in  this  present  article.  The  said  Commissioners  shall  meet,  in  the  first 
instance,  at  Albany,  in  the  State  of  New  York,  and  shall  have  power  to 
adjourn  to  such  other  place  or  places  .as  they  shall  think  fit.  The  said 
Commissioners  shall,  by  a  report  or  declaration,  under  their  hands  and 
seals,  designate  the  boundary  through  the  said  river,  lakes  and  water 
communications,  and  decide  to  which  of  the  two  contracting  parties  the 
several  islands  lying  within  the  said  rivers,  lakes  and  water  communica- 
tions, do  respectively  belong,  in  conformity  with  the  true  intent  of  the 
said  treaty  of  one  thousand  seven  hundred  and  eighty-three.  And  both 
parties  agree  to  consider  such  designation  and  decision  as  final  and  con- 
clnsive.  And  in  the  event  of  the  said  two  Commissioners  differing,  or 
both  or  either  of  them  refusing,  declining  or  wilfully  omitting  to  act,  such 
reports,  declarations  or  statements  shall  be  made  by  them,  or  either  of 
them,  and  such  reference  to  a  friendly  sovereign  or  State  shall  be  made 
in  all  respects  as  in  the  latter  part  of  the  fourth  article  is  contained,  and  in 
as  full  a  manner  as  if  the  same  was  herein  repeated. 

Article  YII.  It  is  further  agreed  that  the  said  two  last-mentioned 
Commissioners,  after  they  shall  have  executed  the  duties  assigned  to  them 
in  the  preceding  article,  shall  be,  and  they  are  hereby,  authorized  upon 
their  oaths  impartially  to  fix  and  determine,  according  to  the  true  intent 
of  the  said  treaty  of  peace  of  one  thousand  seven  hundred  and  eighty- 
three,  that  part  of  the  boundary  between  the  dominions  of  the  two  Powers 
which  extends  from  the  water  communication  between  Lake  Huron  and 
Lake  Superior,  to  the  most  northwestern  point  of  the  Lake  of  the  Woods, 
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to  decide  to  which  of  the  two  parties  the  several  islands  lying  in  the 
lakeS;  water  communications  and  rivers,  forming  the  said  boundary,  do 
respectively  belong,  in  conformity  with  the  true  intent  of  the  said  treaty 
of  peace  of  one  thousand  seven  hundred  and  eighty-three ;  and  to  cause 
such  parts  of  the  said  boundary  as  require  it  to  be  surveyed  and  marked. 
The  said  Commissioners  shall,  by  a  report  or  declaration  under  their 
hands  and  seals,  designate  the  boundary  aforesaid,  state  their  decision  on 
the  points  thus  referred  to  them,  and  particularize  the  latitude  and  longi- 
tude of  the  most  northwestern  point  of  the  Lake  of  the  Woods,  and  of  such 
other  parts  of  the  said  boundary  as  they  may  deem  proper.  And  both 
parties  agree  to  consider  such  designation  and  decision  as  final  and  con- 
clusive. And  in  the  event  of  the  said  two  Commissioners  differing,  or 
both  or  either  of  them  refusing,  declining  or  wilfully  omitting  to  act, 
such  reports,  declarations  or  statements  shall  be  made  by  them,  or  either 
of  them,  and  such  reference  to  a  friendly  sovereign  or  State  shall  be  made 
in  all  respects  as  in  the  latter  part  of  the  fourth  article  is  contained,  and 
in  as  full  a  manner  as  if  the  same  was  herein  repeated. 

Article  VIII.  The  several  boards  of  twoCommissionors  mentioned  in  the 
four  preceding  articles  shall  respectively  h^ve  power  to  appoint  a  Secre- 
tary, and  to  employ  such  surveyors  or  other  persons  as  they  shall  judge 
necessary.  Duplicates  of  all  their  respective  reports,  declarations,  state- 
ments and  decisions  and  of  their  accounts,  and  of  the  journal  of  their 
proceedings,  shall  be  delivered  by  them  to  the  agents  of  His  Britannic 
Majesty  and  to  the  agents  of  the  United  States,  who  may  be  respectively 
appointed  and  authorized  to  manage  the  business  on  behalf  of  their 
respective  Governments.  The  said  Commissioners  shall  be  respectively 
paid  in  such  manner  as  shall  be  agreed  between  the  two  contracting 
parties,  such  agreement  being  to  be  settled  at  the  time  of  the  exchange  of 
the  ratifications  of  this  treaty.  And  all  other  expenses  attending  the  said 
Commissions  shall  be  defrayed  equally  by  the  two  parties.  And  in  the 
case  of  death,  sickness,  resignation  or  necessary  absence,  the  place  of 
every  such  Commissioner,  respectively,  shall  be  supplied  in  the  same  man- 
ner as  such  Commissioner  was  first  appointed,  and  the  new  Commissioner 
shall  take  the  same  oath  or  affirmation,  and  do  the  same  duties.  It  is 
further  agreed  between  the  two  contracting  parties,  that  in  ease  any  of 
the  islands  mentioned  in  any  of  the  preceding  articles,  which  were  in  the 
possession  of  one  of  the  parties  prior  to  the  commencement  of  the  present 
war  between  the  two  countries,  should,  by  the  decision  of  any  of  the 
Boards  of  Commissioners  aforesaid,  or  of  the  sovereign  or  State  so  referred 
to,  as  in  the  four  next  preceding  articles  contained,  fall  within  the  domin- 
ions of  the  other  party,  ftH  grants  of  land  made  previous  to  the  com- 
mencement of  the  war,  by  the  party  having  had  such  possession,  shall  be 
as  valid  as  if  such  island  or  islands  had,  by  such  decision  or  decisions, 
been  adjudged  to  be  within  the  dominions  of  the  party  having  had  such 
possession. 

#  «  w  »  •  •  » 

Article  XI.  This  treaty,  when  the  same  shall  have  been  ratified  on  both 
sides,  without  alteration  by  either  of  the  contracting  parties,  and  the  ratifi- 
cations mutually  exchanged,  shall  be  binding  on  both  parties,  and  the  rati- 
fications shall  be  exchanged  at  Washington,  in  the  space  of  four  months 
from  this  day,  or  sooner  if  practicable. 
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In  faith  whereof  we,  the  respective  Plenipoteutiariefl,  have  signed  this 
treaty,  and  have  thereunto  affixed  oiir  seals. 

Done,  in  triplicate,  at  Ghent,  the  twenty -fourth  day  of  December,  one 
thousand  eight  hundred  and  fourteen. 

[SEAL.]  Gambibr. 

[seal.]  Henry  Goulburn. 

[seal.]  William  Adams. 

[seal.]  John  Quincy  Adams. 

[seal.]  J.  A.  Bayard. 

[SEAL.]  H.  Clay. 

[SEAL.]  JoKA.  Russell. 

[SEAL.]  Albert  Gallatin. 

Convention  regpeeiing  fisherieaf  boundary,  and  restoration  of  slaves* 

[Concluded  October  20,  1818;  ratifloationB  exchanged  at  Washin^n  January,  30, 1819; 
proclaimed  January  30, 1810.] 

The  United  States  of  America,  and  His  Mi^esty  the  King  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  desirous  to  cement  the  good  under- 
standing which  happily  subsists  between  them,  have,  for  that  purpose, 
named  their  respective  Plenipotentiaries,  that  is  .to  say : 

The  President  of  the  United  States,  on  his  part,  has  appointed,  Albert 
Gallatin,  their  Envoy  Extraordinary  and  Minister  Plenipotentiary  to  the 
Court  of  France ;  and  Richard  Rush,  their  Envoy  Extraordinary  and  Min- 
ister Plenipotentiary  to  the  Court  of  His  Britannic  Majesty :— and  His 
M^esty  has  appointed  the  Right  Honorable  Frederick  John  Robinson, 
Treasurer  of  His  Mi^jesty's  Navy,  and  President  of  the  Committee  of  Privy 
Council  for  Trade  and  Plantations;  and  Henry  Goulburn  Esq.,  one  of 
His  Majesty's  Under  Secretarys  of  State:— 

Who,  after  having  exchanged  their  respective  full  powers,  found  to  be 
in  due  and  proper  form,  have  agreed  to  and  concluded  the  following 
articles. 

Article  V.  Whereas  it  was  agreed  by  the  first  article  of  the  treaty  of 
Ghent,  that ''  all  territory,  places,  possessions  whatsoever  taken  by  either 
party  from  the  other  during  the  war,  or  which  may  be  taken  after  the 
signing  of  this  treaty,  excepting  only  the  islands  hereinafter  mentioned, 
shall  be  restored  without  delay ;  and  without  causing  any  destruction,  or 
carrying  away  any  of  the  artillery  or  other  public  property  originally  cap- 
tured in  the  said  forts  or  places  which  shall  remain  therein  upon  the  ex- 
change pf  the  ratifications  of  this  treaty,  or  any  slaves  or  other  private 
property;''  and  whereas  under  the  aforesaid  article  the  Uuited  States 
claim  for  their  citizens,  and  as  their  private  property,  the  restitution  of, 
or  full  compensation  for  all  slaves  who,  at  the  date  of  the  exchange  of  the 
ratifications  of  the  said  treaty,  were  in  any  territory,  places,  or  posses- 
sions whatsoever  directed  by  the  said  treaty  to  be  restored  to  the  United 
States,  but  then  still  occupied  by  the  British  forces,  whether  such  slaves 
were,  at  the  date  aforesaid,  on  shore,  or  on  board  any  British  vessel  lying 
in  waters  within  the  territory  or  jurisdiction  of  the  United  States;  and 
whereas  differences  have  arisen  whether,  by  the  true  intent  and  meaning  of 
the  aforesaid  article  of  the  treaty  of  Ghent,  the  United  States  are  entitled 
5627— VOL.  5 22 
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to  the  restitution  of,  or  full  compensation  for  all  or  any  slaves  as  above 
described,  the  high  contracting  parties  hereby  agree  to  refer  the  said  dif- 
ferences to  some  friendly  sovereign  or  State  to  be  named  for  that  purpose; 
and  the  high  contracting  parties  further  engage  to  consider  the  decision 
of  such  friendly  sovereign  or  State,  to  be  final  and  conclusive  on  all  the 
matters  referred. 

Article  VI.  This  convention,  when  the  same  shall  have  been  duly  rati- 
fied by  the  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  their  Senate,  and  by  His  Britannic  Majesty,  and  the  respective 
ratifications  mutually  exchanged,  shall  be  binding  and  obligatory  on  the 
said  United  States  and  on  His  Majesty ;  and  the  ratifications  shall  be  ex- 
changed in  six  months  from  this  date,  or  sooner,  if  possible. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  thereunto  affixed  the  seal  of  their  arms. 

Done  at  London  this  twentieth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighteen. 

[8BAL.]  Albert  Gallatin. 

[SEAL.]  Richard  Rush. 

[SEAL.]  Frederick  John  Robinson. 

[seal.]  Henry  Goulburn. 

Conrmtion  far  indemnity  under  award  of  Emperor  of  Bussia  as  to  true  oon^ 
itruetion  of  first  article  of  treaty  of  December  24,  1814. 

[Concluded  June  30  (July  12),  1822;  ratlfloations  exchanged  at  Washington  January  10, 
1823;  proclaimed  January  11, 1823.] 

In  the  name  of  the  Most  Holy  and  Indivisible  Trinity. 

The  President  of  the  United  States  of  America  and  His  Mf^esty  the 
King  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  having  agreed, 
in  pursuance  of  the  fifth  article  of  the  convention  concluaed  at  London 
on  the  20th  day  of  October,  1818,  to  refer  the  differences  which  had  arisen 
between  the  two  Governments,  upon  the  true  construction  and  meaning 
of  the  first  article  of  the  treaty  of  peace  and  amity  concluded  at  Ghent  on 
the  24th  day  of  December,  1814,  to  the  friendly  arbitration  of  His  Mi^jesty 
the  Emperor  of  all  the  Eussias,  mutually  engaging  to  consider  his  deci- 
sion as  final  and  conclusive.  And  his  said  Imperial  Majesty  having,  after 
due  consideration,  given  his  decision  upon  these  differences  in  the  follow- 
ing terms,  to  wit: 

''  That  the  United  States  of  America  are  entitled  to  claim  from  Great 
Britain  a  just  indemnification  for  all  private  property  which  the  British 
forces  may  have  carried  away ;  and,  as  the  question  relates  to  slaves  more 
especially,  for  all  the  slaves  that  the  British  forces  may  have  carried 
away  from  places  and  territories  of  which  the  treaty  stipulates  the  res- 
titution, in  quitting  these  same  places  and  territories. 

**  That  the  United  States  are  entitled  to  consider  as  having  been  so  car- 
ried away,  all  such  slaves  as  may  have  been  transferred  from  the  above- 
mentioned  territories  to  British  vessels  within  the  waters  of  the  said  ter- 
ritories, and  who  for  this  reason  may  not  have  been  restored. 

''  But  that  if  there  should  be  any  American  slaves  who  were  carried 
away  from  territories  of  which  the  first  article  of  the  treaty  of  Ghent  has 
not  stipulated  the  restitution  to  the  United  States,  the  United  States  are 
not  entitled  to  claim  an  indemnification  for  the  said  slaves.^' 
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Now,  for  the  purpose  of  carrying  into  effect  this  award  of  His  Imperial 
Majesty,  as  arbitrator,  his  good  offices  have  been  farther  invoked  to  assist 
in  framing  such  convention  or  articles  of  agreement  between  the  United 
States  of  America  and  his  Britannic  Majesty  as  shall  provide  the  mode  of 
ascertaining  and  determining  the  value  of  slaves  and  of  other  private 
property,  which  may  have  been  carried  away  in  contravention  of  the 
treaty  of  Ghent,  and  for  which  indemnification  is  to  be  made  to  the  citi- 
zens of  the  United  States,  in  virtue  of  His  Imperial  Majesty's  said  award, 
and  shall  secure  compensation  to  the  sufferers  for  their  losses,  so  ascer- 
tained and  determined.  And  His  Imperial  Majesty  has  consented  to  lend 
his  mediation  for  the  above  purpose,  and  has  constituted  and  appointed 
Charles  Robert  Count  Nesselrode,  His  Imperial  Mi^jesty's  Privy  Councel- 
lor,  member  of  the  Council  of  State,  Secretary  of  State  directing  the  Im- 
perial Department  of  Foreign  Affairs,  Chamberlain,  Knight  of  the  Order 
of  St.  Alexander  Nevsky,  Grand  Cross  of  the  Order  of  St.  Vladimir  of 
the  first  class,  Knight  of  that  of  the  White  Eagle  of  Poland,  Grand  Cross 
of  the  Order  of  St.  Stephen  of  Hungary,  of  the  Black  and  of  the  Red 
Eagle  of  Prussia,  of  the  Legion  of  Honor  of  France,  of  Charles  III  of 
Spain,  of  St.  Ferdinand  and  of  Merit  of  Naples,  of  the  Annunciation 
of  Sardinia,  of  the  Polar  Star  of  Sweden,  of  the  Elephant  of  Denmark,  of 
the  Golden  Eagle  of  Wirtemberg,  of  Fidelity  of  Baden,  of  St.  Constan- 
tino of  Parma,  and  of  Guelph  of  Hannovre;  and  John  Count  Capodistrias, 
His  Imperial  Majesty's  Privy  Counsellor,  and  Secretary  of  State,  Knight 
of  the  Order  of  St.  Alexander  Nevsky,  Grand  Cross  of  the  Order  of  St. 
Vladimir  of  the  first  class,  Knight  of  that  of  the  White  Eagle  of  Poland, 
Grand  Cross  of  the  Order  of  St.  Stephen  of  Hungary,  of  the  Black  and 
of  the  Red  Eagle  of  Prussia,  of  the  Legion  of  Honour  of  France,  of 
Charles  III  of  Spain,  of  St.  Ferdinand  and  of  Merit  of  Naples,  of  St. 
Maurice  and  of  St.  Lazarus  of  Sardinia,  of  the  Elephant  of  Denmark,  of 
Fidelity  and  of  the  Lion  of  Zahringen  of  Baden,  Burgher  of  the  Canton 
of  Vaud,  and  also  of  the  Canton  and  of  the  Republic  of  Geneva,  as  his 
Plenipotentiaries  to  treat,  adjust,  and  conclude  such  articles  of  agreement 
as  may  tend  to  the  attainment  of  the  above-mentioned  end,  with  the 
Plenipotentiaries  of  the  United  States  and  of  His  Britannic  Mi^esty,  that 
is  to  say : 

On  the  part  of  the  President  of  the  United  States,  with  the  advice  and 
consent  of  the  Senate  thereof,  Henry  Middleton,  a  citizen  of  the  said 
United  States,  and  their  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary to  His  Majesty  the  Emperor  of  all  the  Russias;  and  on  the  part  of 
His  Majesty  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
the  Right  Honorable  Sir  Charles  Bagot,  one  of  His  Majesty's  most  Hon- 
orable Privy  Council,  Knight  Grand  Cross  of  the  most  honorable  Order  of 
the  Bath,  and  His  Majesty's  Ambassador  Extraordinary  and  Plenipoten- 
tiary to  His  Majesty  the  Emperor  of  all  the  Russias; 

And  the  said  Plenipotentiaries,  after  a  reciprocal  communication  of  their 
respective  full  powers,  found  in  good  and  due  form,  have  agreed  upon  the 
following  articles : 

Articlb  I.  For  the  purpose  of  ascertaining  and  determining  the  amount 
of  indemnification  which  may  be  due  to  citizens  of  the  United  States 
under  the  decision  of  His  Imperial  Majesty,  two  ConmiiBsioners  and  two 
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Arbitrators  shall  be  appointed  in  the  manner  following,  that  is  to  say: 
One  Commissioner  and  one  Arbitrator  shall  be  nominated  and  appointed 
by  the  President  of  the  United  States  of  America,  by  and  with  the  advice 
and  consent  of  the  Senate  thereof;  and  one  Commissioner  and  one  Arbi- 
trator shall  be  appointed  by  His  Britannic  Majesty.  And  the  two  Com- 
missioners and  two  Arbitrators,  thus  appointed,  shall  meet  and  hold  their 
sittings  as  a  board  in  the  city  of  Washington.  They  shall  have  power  to 
appoint  a  secretary,  and  before  proceeding  to  the  other  business  of  the 
commission,  they  shall,  respectively,  take  the  following  oath  (or  affirma- 
tion) in  the  presence  of  each  other;  which  oath  or  affirmation,  being  so 
taken,  and  duly  attested,  shall  be  entered  on  the  record  of  their  proceed- 
ings, that  is  to  say:  "I,  A.  B.,  one  of  the  Commissioners  (or  Arbitrators, 
as  the  case  may  be)  appointed  in  pursuance  of  the  convention  concluded 
at  St.  Petersburg  on  the  ^  day  of  5^;  one  thousand  eight  hundred  and 
twenty-two,  between  His  Migesty  the  Emperor  of  all  the  Russias,  the 
United  States  of  America,  and  His  Britannic  Majesty,  do  solemnly  swear 
(or  affirm)  that  I  will  diligently,  impartially,  and  carefully  examine,  and, 
to  the  best  of  my  judgment,  according  to  justice  and  equity,  decide  all 
matters  submitted  to  me  as  Commissioner  (or  Arbitrator,  as  the  case  may 
be)  under  the  said  convention." 

All  vacancies  occuring  by  death  or  otherwise  shall  be  filled  up  in  the 
manner  of  the  original  appointment,  and  the  new  Commissioners  or 
Arbitrators  shall  take  the  same  oath  or  affirmation,  and  perform  the  same 
duties. 

Article  II.  If,  at  the  first  meeting  of  this  board,  the  Governments  of 
the  United  States  and  of  Great  Britain  shall  not  have  agreed  upon  an 
average  value,  to  be  allowed  as  oompeusation  for  each  slave  for  whom 
indemnification  maybe  due;  then,  and  in  that  case,  the  Commissioners 
and  Arbitrators  shall  conjointly  proceed  to  examine  the  testimony  which 
shall  be  produced  under  the  authority  of  the  President  of  the  United 
States,  together  with  such  other  competent  testimony  as  they  may  see 
cause  to  require  or  allow,  going  to  prove  the  true  value  of  slaves  at  the 
period  of  the  exchange  of  the  ratifications  of  the  treaty  of  Ghent ;  and, 
upon  the  evidence  so  obtained,  they  shall  agree  upon  and  fix  the  average 
value.  But  in  case  that  the  majority  of  the  board  of  Commissioners  and 
Arbitrators  should  not  be  able  to  agree  respecting  such  average  value,  then, 
and  in  that  case,  recourse  shall  be  had  to  the  arbitration  of  the  Minister  or 
other  Agent  of  the  mediating  Power  accredited  to  the  Government  of  the 
United  States.  A  statement  of  the  evidence  produced,  and  of  the  pro- 
ceedings of  the  board  thereupon,  shall  be  communicated  to  the  said  Min- 
ister or  Agent,  and  his  decision,  founded  upon  such  evidence  and  proceed- 
ings, shall  be  final  and  conclusive.  And  the  said  average  value,  when 
fixed  and  determined  by  either  of  the  three  before-mentioned  methods, 
shall,  in  all  cases,  serve  as  a  rule  for  the  compensation  to  be  awarded  for 
each  and  every  slave,  for  whom  it  may  afterwards  be  found  that  indemni- 
fication is  due. 

Articlr  III.  When  the  average  value  of  slaves  shall  have  been  ascer- 
tained and  fixed,  the  two  Commissioners  shall  constitute  a  board  for  the 
examination  of  the  claims  which  are  to  be  submitted  to  them,  and  they 
shall  notify  to  the  Secretary  of  State  of  the  United  States  that  they  are 
ready  to  receive  a  definite  list  of  the  slaves  and  other  private  property 
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for  which  the  oitizens  of  the  United  States  claim  indemnification ;  it  being 
understood  and  hereby  agreed  that  the  commission  shall  not  take  cogni- 
zance of,  nor  receive,  and  that  His  Britannic  Majesty  shall  not  be  required 
to  make,  compensation  for  any  claims  for  private  property  under  the  first 
article  of  the  treaty  of  Ghent  not  contained  in  the  said  list.  And  His 
Britannic  Majesty  hereby  engages  to  cause  to  be  produced  before  the  com- 
mission, as  material  towards  ascertaining  facts,  all  the  evidence  of  which 
His  Majesty's  Government  may  be  in  possession,  by  returns  from  His  Maj- 
esty's officers  or  otherwise,  of  the  number  of  slaves  carried  away.  But 
the  evidence  so  produced,  or  its  defectiveness,  shall  not  go  in  bar  of  any 
claim  or  claims  which  shall  be  otherwise  satisfactorily  authenticated. 

Article  IY.  The  two  Commissioners  are  hereby  empowered  and  re- 
quired to  go  into  an  examination  of  all  the  claims  submitted,  thro'  the 
above-mentioned  list,  by  the  owners  of  slaves  or  other  property,  or  by 
their  lawful  attorneys  or  representatives,  and  to  determine  the  same,  re- 
spectively, according  to  the  merits  of  the  several  cases,  under  the  rule  of 
the  Imperial  decision  hereinabove  recited,  and  having  reference,  if  need 
there  be,  to  the  explanatory  documents  hereunto  annexed,  marked  A  and 
B.  And,  in  considering  such  claims,  the  Commissioners  are  empowered 
and  required  to  examine,  on  oath  or  affirmation,  all  such  persons  as  shall 
come  before  them  touching  the  real  number  of  the  slaves,  or  value  of  other 
property,  for  which  indemnification  is  claimed;  and,  also,  to  receive  in  evi- 
dence, according  as  they  may  think  consistent  with  equity  and  justice, 
written  depositions  or  papers,  such  depositions  or  papers  being  duly  au- 
thenticated, either  according  to  existing  legal  forms,  or  in  such  other 
manner  as  the  said  Commissioners  shall  see  cause  to  require  or  allow. 

Akticls  y.  In  the  event  of  the  two  Commissioners  not  agreeing  in  any 
particular  case  under  examination,  or  of  their  disagreement  upon  any 
question  which  may  result  from  the  stipulations  of  this  convention,  then 
and  in  that  case  they  shall  draw  by  lot  the  name  of  one  of  the  two  Arbi- 
trators, who,  after  having  given  due  consideration  to  the  matter  con- 
tested, shall  consult  with  the  Commissioners;  and  a  final  decision  shall 
be  given,  conformably  to  the  opinion  of  the  majority  of  the  two  Commis- 
sioners and  ot  the  Arbitrator  so  drawn  by  lot.  And  the  Arbitrator,  when 
so  acting  with  the  two  Commissioners,  shall  be  bound  in  all  respects  by 
the  rules  of  proceeding  enjoined  by  the  IVth  article  of  this  convention 
upon  the  Commissioners,  and  Hhall  be  vested  with  the  same  powers,  and  be 
deemed,  for  that  case,  a  Commissioner. 

Article  VI.  The  decision  of  the  two  Commissioners,  or  of  the  majority 
of  the  board,  as  constituted  by  the  preceding  article,  shall  in  all  cases  be 
final  and  conclusive,  whether  as  to  number,  the  value,  or  the  ownership  of 
the  slaves,  or  other  property,  for  which  indemnification  is  to  be  made. 
And  His  Britannic  Majesty  engages  to  cause  the  sum  awarded  to  each  and 
every  owner  in  lieu  of  his  slave  or  slaves,  or  other  property,  to  be  paid  in 
specie,  without  deduction,  at  such  time  or  times  and  at  such  place  or  places 
as  shall  be  awarded  by  the  said  Commissioners,  and  on  condition  of  such 
releases  or  assignments  to  be  given  as  they  shall  direct:  Provided,  that  no 
such  payment  shall  be  fixed  to  take  place  sooner  than  twelve  months  from 
the  day  of  the  exchange  of  the  ratifications  of  this  convention. 

Article  VII.  It  is  farther  a*j;reed  that  the  Commissioners  and  Arbitra- 
tors shall  be  respectively  paid  in  suc^li  manner  as  shall  be  settled  between 
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the  Governments  of  the  United  States  and  Great  Britain  at  the  time  of  the 
exchange  of  the  ratifications  of  this  convention.  And  all  other  expenses 
attending  the  execution  of  the  commission  shall  be  deft^yed  jointly  by  the 
United  States  and  His  Britannic  Majesty,  the  same  being  previously  ascer- 
tained and  allowed  by  the  majority  of  the  board. 

Article  VIII.  A  certified  copy  of  this  convention,  when  duly  ratified 
by  His  Mi^esty  the  Emperor  of  all  the  Russias,  by  the  President  bf  the 
United  States,  by  and  with  the  advice  and  consent  of  their  Senate,  and 
by  His  Britannic  Majesty,  shall  be  delivered  by  each  of  the  contracting 
parties,  respectively,  to  the  Minister  or  other  Agent  of  the  mediating 
Power  accredited  to  the  Government  of  the  United  States,  as  soon  as  may 
be  after  the  ratifications  shall  have  been  exchanged;  which  last  shall  be 
efiCected  at  Washington  in  six  months  from  the  date  hereof,  or  sooner  if 
possible. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  this  con- 
vention, drawn  up  in  two  languages,  and  have  hereunto  afiBxed  their  seals. 

Done  in  triplicate  at  St.  Petersburg,  this  thirtieth  (twelfth)  day  of  June 
(July)  one  thousand  eight  hundred  and  twenty-two. 

[SEAL.]  NeSSRLRODE. 

[seal.]  Capodistrias. 

•     [SEAL.]  HBNRT  MIDDLETON. 

[seal.]  Charles  Bagot. 

Convention  relative  to  indemnity  under  convention  of  July  12, 1822, 

[Concluded  November  13, 1826;  ratifications  exchanged  at  London  February  6, 1827;  pro- 
claimed March  10,  1827.J 

Difficulties  having  arisen  in  the  execution  of  the  convention  concladed 
at  St.  Petersburgh  on  the  twelfth  day  of  July  1822,  under  the  mediation 
of  His  Majesty  the  Emperor  of  all  the  Russias,  between  the  United  States 
of  America  and  Great  Britain,  for  the  purpose  of  carrying  into  effect  the 
decision  of  His  Imperial  Majesty  upon  the  differences  which  had  arisen 
between  the  said  United  States  and  Great  Britain  on  the  true  construction 
and  meaning  of  the  first  article  of  the  treaty  of  peace  and  amity  concluded 
at  Ghent  on  the  twenty-fourth  day  of  December  1814:  The  said  United 
States  and  His  Britannick  Majesty,  being  equally  desirous  to  obviate  such 
difficulties;  have  respectfally  named  Plenipotentiaries  to  treat  and  agree 
respecting  the  same,  that  is  to  say : 

The  President  of  the  United  States  of  America  has  appointed  Albert 
Gallatin  their  Envoy  Extraordinary  and  Minister  Plenipotentiary  to  His 
Britannick  Majesty ;  and  His  Majesty  the  King  of  the  United  Kingdom  of 
Groat  Britain  and  Ireland,  the  Right  Honourable  William  Huskisson,  a 
member  of  his  said  Majesty's  Most  Honourable  Privy  Council,  a  member 
of  Parliament,  President  of  the  Committee  of  Privy  Council  for  Affairs  of 
Trade  and  Foreign  Plantations,  and  Treasurer  of  his  said  Majesty's  Navy, 
and  Henry  Unwin  Addington,  Esquire,  late  His  Majesty's  Chargdd' Affaires 
to  the  United  States  of  America; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  to  be  in  due  and  proper  form,  have  agreed  upon  and  con- 
cluded the  following  articles : 

Article  I.  His  Majesty  the  King  of  the  United  Kingdom  of  Great  Brit- 
ain and  Ireland  agrees  to  pay,  and  the  United  States  of  America  agree  to 
receive,  for  the  use  of  the  persons  entitled  to  indemnification  and  compen* 
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sation  by  virtne  of  the  said  decision  and  convention,  the  snm  of  twelve 
hundred  and  foar  thousand  nine  hundred  and  sixty  dollars,  current  money 
of  the  United  States,  in  lieu  of,  and  in  full  and  complete  satisfaction  for, 
all  sums  claimed  or  claimable  from  Great  Britain,  by  any  person  or  per- 
sons whatsoever,  under  the  said  decision  and  convention. 

Article  II.  The  object  of  the  said  convention  being  thus  fulfilled,  that 
convention  is  hereby  declared  to  be  cancelled  and  annulled,  save  and 
except  the  second  article  of  the  same,  which  has  already  been  carried  into 
execution  by  the  Commissioners  appointed  under  the  said  convention ; — 
and  save  and  except  so  much  of  the  third  article  of  the  same  as  relates  to 
the  definitive  list  of  claims  and  has  already  likewit»e  been  carried  into 
execution  by  the  said  Commissioners. 

Article  III.  The  said  sum  of  twelve  hundred  and  four  thousand  nine 
hundred  and  sixty  dollars  shall  be  paid  at  Washington  to  such  person  or 
persons  as  shall  be  duly  authorized,  on  the  part  of  the  United  States,  to 
receive  the  same,  in  two  equal  payments  as  follows : 

The  payment  of  the  first  half  to  be  made  twenty  days  after  official  notifi- 
cation  shall  have  been  made  by  the  Government  of  the  United  States  to 
His  Britannick  Majesty's  Minister  in  the  said  United  States  of  the  ratifi- 
cation of  the  present  convention  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate  thereof. 

And  the  payment  of  the  second  half  to  be  made  on  the  first  day  of 
August  1827. 

Article  IV.  The  above  sums  being  taken  as  a  full  and  final  liquidation 
of  all  claims  whatsoever  arising  under  the  said  decision  and  convention, 
both  the  final  adjustment  of  those  claims,  and  the  distribution  of  the 
sums  so  paid  by  Great  Britain  to  the  United  States,  shall  be  made  in  such 
manner  as  the  United  States  alone  shall  determine;  and  the  Government 
of  Great  Britain  shall  have  no  further  concern  or  liability  therein. 

Article  V.  It  is  agreed  that  from  the  date  of  the  exchange  of  the  rati- 
fications of  the  present  convention,  the  joint  commission  appointed  under 
the  said  convention  of  St.  Petersburgh,  of  the  twelfth  of  July  1822^  shall 
be  dissolved;  and  upon  the  dissolution  thereof,  all  the  documentn  and 
papers  in  possession  of  the  said  commission,  relating  to  claims  under  that 
convention^  shall  be  delivered  over  to  such  person  or  persons  as  shall  be 
duly  authorized  on  the  part  of  the  United  States  to  receive  the  same. 
And  the  British  Commissioner  shall  make  over  to  such  person  or  persons, 
so  authorized,  all  the  documents  and  papers  (or  authenticated  copies  of 
the  same,  where  the  originals  cannot  conveniently  be  made  over)  relating 
to  claims  under  the  said  convention,  which  he  may  have  received  from  his 
Government  for  the  use  of  the  said  commission,  conformably  to  the  stipu- 
lations contained  in  the  third  article  of  the  said  convention. 

Article  VI.  The  present  convention  shall  be  ratified,  and  the  ratifica- 
tions shall  be  exchanged  in  London,  in  six  months  from  this  date,  or 
sooner  if  possible. 

In  witness  whereof  the  Plenipotentiaries  aforesaid,  by  virtue  of  their 
respective  full  powers,  have  signed  the  same,  and  have  affixed  thereunto 
the  seals  of  their  arms. 

Done  at  London  this  thirteenth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-six. 

[SEAL.]  Albert  Gallatin. 

[seal.]  William  Huskissox. 

[seal.]  Henry  Unwin  Addington. 
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Convention  providing  for  the  eubmitsion  to  arbitration  the  diepuie  eoncermimg 
the  northeoBtem  houndarff. 

[Conoliided  September  29,  1827;  ratifications  exchanged  at  London  Afuil  2,  1828;  pro- 
claimed May  15, 1828.] 

Whereas  it  is  provided  by  the  fifth  article  of  the  treaty  of  Ghent,  that, 
in  case  the  Commissioners  appointed  nnder  that  article,  for  the  settlement 
of  the  boundary  line  therein  described,  should  not  be  able  to  agree  upon 
such  boundary  line,  the  report  or  reports  of  those  Commissioners,  stating 
the  points  on  which  they  had  differed,  should  be  submitted  to  some  friendly 
Sovereign  or  State,  and  that  the  decision  given  by  such  Sovereign  or  State, 
on  such  points  of  difference,  should  be  considered  by  the  contracting 
parties  as  final  and  conclusive:  That  case  having  now  arisen,  and  it  hav- 
ing, therefore,  become  expedient  to  proceed  to  and  regulate  the  reference 
as  above  described,  the  United  States  of  America  and  His  Majesty  the 
King  of  the  United  Kingdom  of  Great  Britain  and  Ireland  have,  for  that 
purpose,  named  their  Plenipotentiaries,  that  is  to  say : 

The  President  of  the  United  States  has  appointed  Albert  Gallatin,  their 
Envoy  Extraordinary  and  Minister  Plenipotentiary  at  the  Court  of  His 
Britaunick  Mi^esty;  and  His  said  Majesty,  on  his  part,  has  appointed 
the  Kight  Honourable  Charles  Grant,  a  member  of  Parliament,  a  member 
of  His  said  Majesty's  Most  Honourable  Privy  Council,  and  President  of 
the  Committee  of  the  Privy  Council  for  Affairs  of  Trade  and  Foreign 
Plantations,  and  Henry  Unwin  Addington,  Esquire; 

Who,  after  having  exchanged  their  respective  full  powers,  found  to  be 
in  due  and  proper  form,  have  agreed  to  and  concluded  the  following 
articles : 

Article  I.  It  is  agreed  that  the  points  of  difference  which  have  arisen 
in  the  settlement  of  the  boundary  between  the  American  and  British 
dominions,  as  described  in  the  5th  article  of  the  treaty  of  Ghent,  shall  be 
referred,  as  therein  provided,  to  some  friendly  Sovereign  or  State,  who 
shall  be  invited  to  investigate,  and  make  a  decision  upon,  such  points  of 
difference. 

The  two  contracting  Powers  engage  to  proceed  in  concert,  to  the  choice 
of  such  friendly  Sovereign  or  State,  as  soon  as  the  ratifications  of  this 
convention  shall  have  been  exchanged,  and  to  use  their  best  endeavours  to 
obtain  a  decision,  if  practicable,  within  two  years  after  the  Arbiter  shall 
have  signified  his  consent  to  act  as  such. 

Article  II.  The  reports  and  documents,  thereunto  annexed,  of  the 
Commissioners  appointed  to  carry  into  execution  the  5th  article  of  the 
treaty  of  Ghent,  being  so  voluminous  and  oomplicatiul  as  to  render  it  im- 
probable that  any  Sovereign  or  State  should  be  willing  or  able  to  under- 
take the  office  of  investigating  and  arbitrating  upon  them,  it  is  hereby 
agreed  to  substitute,  for  those  reports,  new  and  separate  statements  of  the 
respective  cases,  severally  drawn  up  by  each  of  the  contracting  parties, 
in  such  form  and  terms  as  each  may  think  fit. 

The  said  statements,  when  prepared,  shall  be  mutually  communicated 
to  each  other  by  the  contracting  parties,  that  is  to  say,  by  the  United 
States  to  His  Britannick  Majesty's  Minister  or  Charg<5  d'Affaires  at  Wash- 
ington, and  by  Great  Britain  to  the  Minister  or  Charg<^  d'Afi'aires  of  the 
United  States  at  London,  within  fifteen  months  after  the  exchange  of  the 
ratification*  of  the  present  convention. 
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After  snoh  communication  shall  have  taken  place,  each  party  shall  have 
the  power  of  drawing  up  a  second  and  definitive  statement,  if  it  thinks  fit 
BO  to  dOy  In  reply  to  the  statement  of  the  other  party,  so  communicated, 
which  definitive  statements  shall  also  he  mutually  communicated,  in  the 
same  manner  as  aforesaid,  to  each  other,  hy  the  contracting  parties, 
within  twenty-one  months  after  the  exchange  of  ratifications  of  the  pres- 
ent convention. 

Article  III.  Each  of  the  contracting  parties  shall,  within  nine  months  - 
after  the  exchange  of  ratifications  of  this  convention,  communicate  to  the 
other,  in  the  same  manner  as  aforesaid,  all  the  evidence  intended  to  he 
hrought  in  support  of  its  claim,  heyond  that  which  is  contained  in  the 
reports  of  the  Commissioners,  or  papers  thereunto  annexed,  and  other 
written  docnments  laid  hefore  the  Commission,  under  the  5th  article  of  the 
treaty  of  Ghent. 

Each  of  the  contracting  parties  shall  he  hound,  on  the  application  of 
the  other  party,  made  within  six  months  after  the  exchange  of  the  ratifi- 
cations of  this  convention,  to  give  authentick  copies  of  such  individually 
specified  acts  of  a  puhlick  nature,  relating  to  the  territory  in  question,  in- 
tended to  be  laid  as  evidence  hefore  the  Arbiter,  as  have  been  issued  under 
the  authority,  or  are  in  the  exclusive  possession,  of  each  party. 

No  maps,  surveys,  or  topographical  evidence  of  any  description,  shall 
be  adduced  by  either  party,  beyond  that  which  is  hereinafter  stipulated, 
nor  shall  any  fresh  evidence  of  any  description  be  adduced  or  adverted  to, 
by  either  party,  other  than  that  mutually  communicated  or  applied  for  as 
aforesaid. 

Each  party  shall  have  full  power  to  incorporate  in,  or  annex  to,  either 
its  first  or  second  statement,  any  portion  of  the  reports  of  the  Commis- 
sioners, or  papers  thereunto  annexed,  and  other  written  documents  laid 
before  the  Commission  under  the  5th  article  of  the  treaty  of  Ghent,  or  of 
the  other  evidence  mutually  communicated  or  applied  for  as  above  pro- 
vided, which  it  may  think  fit. 

Article  IV.  The  map  called  Mitchell's  map,  by  which  the  framers  of  the 
treaty  of  1783  are  acknowledged  to  have  regulated  their  Joint  and  official 
proceedings,  and  the  map  A,  which  has  been  agreed  on  by  the  contracting 
parties,  as  a  delineation  of  the  water-courses,  and  of  the  boundary  lines 
in  reference  to  the  said  water-courses,  as  contended  for  by  each  party  re- 
spectively, which  has  accordingly  been  signed  by  the  above-named  Pleni- 
potentiaries, at  the  same  time  with  this  convention,  shall  be  annexed  to 
the  statements  of  the  contracting  parties,  and  be  the  only  maps  that  shall 
be  considered  as  evidence,  mutually  acknowledged  by  the  contracting 
parties,  of  the  topography  of  the  country. 

It  shall,  however,  be  lawiul  for  either  party  to  annex  to  its  respective 
first  statement,  for  the  purposes  of  general  illustration,  any  of  the  maps, 
surveys,  or  topographical  delineations,  which  were  filed  by  the  Commis- 
sioners under  the  5th  article  of  the  treaty  of  Ghent,  any  engraved  map 
heretofore  published;  and  also  a  transcript  of  the  above-mentioned  map  A, 
or  of  a  section  thereof,  in  which  transcript  each  party  may  lay  down  the 
highlands,  or  other  features  of  the  country,  as  it  shall  think  fit;  the  water 
courses  and  the  boundary  lines,  as  claimed  by  each  party,  remaining  as 
laid  down  in  the  said  map  A. 
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Bnt  this  transoripty  as  well  as  all  the  other  maps,  sorveya,  or  topograph- 
ioal  delineations;  other  than  the  map  A,  and  Mitoheirs  map,  intended  to  be 
thus  annexed,  by  either  party,  to  the  respective  statements,  shall  be  com- 
municated to  the  other  party,  in  the  same  manner  as  aforesaid,  within 
nine  months  after  the  exchange  of  the  ratifications  of  this  convention,  and 
shall  be  subject  to  such  objections  and  obHcrvations  as  the  other  contract- 
ing party  may  deem  It  expedient  to  make  thereto,  and  shall  annex  to  his 
first  statement,  either  in  the  margin  of  such  transcript,  map  or  maps,  or 
otherwise. 

Articlb  v.  All  the  statements,  papers,  maps,  and  documents,  above 
mentioned,  and  which  shall  have  been  mutually  communicated  as  afore- 
said, shall,  without  any  addition,  subtraction,  or  alteration,  whatsoever, 
be  jointly  and  simultaneously  delivered  in  to  the  arbitrating  Sovereign 
or  State  within  two  years  after  the  exchange  of  ratifications  of  this  con- 
vention, unless  the  Arbiter  should  not,  within  that  time,  have  consented 
to  act  as  such-;  in  which  case  all  the  said  statementH,  papers,  maps,  and 
documents  shall  be  laid  before  him  within  six  months  after  the  time 
when  he  shall  have  consented  so  to  act.  No  other  statements,  papers, 
maps,  or  documents  shall  ever  be  laid  before  the  Arbiter,  except  as  here- 
inafter provided. 

Articlb  VI.  In  order  to  facilitate  the  attainment  of  a  just  and  sonnd 
decision  on  the  part  of  the  Arbiter,  it  is  agreed  that,  in  case  the  said 
Arbiter  should  desire  further  elucidation  or  evidence  in  regard  to  any 
sx>ecifick  point  contained  in  any  of  the  said  statements  submitted  to  him, 
the  requisition  for  such  elucidation  or  evidence  shall  be  simultaneously 
made  to  both  parties,  who  shall  thereupon  be  permitted  to  bring  further 
evidence,  if  required,  and  to  make,  each,  a  written  reply  to  the  specifick 
questions  submitted  by  the  said  Arbiter,  bnt  no  further;  and  such  evi- 
dence and  replies  shall  be  immediately  communicated  by  each  party  to 
the  other. 

And  in  case  the  Arbiter  should  find  the  topographical  evidence,  laid  as 
aforesaid  before  him,  insufficient  for  the  purposes  of  a  sound  and  just 
decision,  he  shall  have  the  power  of  ordering  additional  surveys  to  be 
made  of  any  portions  of  the  disputed  boundary  line  or  territory,  as  he 
may  think  fit;  which  surveys  shall  be  made  at  the  joint  expense  of  the 
contracting  parties,  and  be  considered  as  conclusive  by  them. 

Article  VII.  The  decision  of  the  Arbiter,  when  given,  shall  be  taken 
as  final  and  conclusive;  and  it  shall  be  carried,  without  reserve,  into 
immediate  efPeot,  by  Commissioners  appointed  for  that  purpose  by  the 
contracting  parties. 

Article  VIII.  This  convention  shall  be  ratified,  and  the  ratifications 
shall  bo  exchanged  in  nine  months  from  the  date  hereof,  or  sooner  if 
possible. 

In  witness  whereof,  we,  the  respective  Plenipotentiaries,  have  signed 
the  same,  and  have  affixed  thereto  the  seals  of  our  arms. 

Done  at  London  the  twenty-ninth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty -seven. 

[SEAL.]  Albert  Gallatin. 

[8BiL.]  Cha.  Grant. 

[SBAL.]  Henry  Unwin  Addinqton. 
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ConvenHanfor  ike  settlement  of  claims. 

[Cimeloded  Eelmuffy  8, 1858;  ntiiications  exchanged  at  London  Jnly  26, 1868;  proclaimed 

Angnat  20, 1853.] 

Whereas  claims  have  at  rarioas  times  since  the  signature  of  the  treaty 
of  peace  and  friendship  between  the  United  States  of  America  and  Great 
Britain,  concluded  at  Ghent  on  the  24th  of  December  1814,  been  made 
upon  the  Government  of  the  United  States  on  the  part  of  corporations, 
companies,  and  private  individuals,  subjects  of  Her  Britannic  Majesty, 
and  upon  the  Government  of  Her  Britannic  Mi^esty  on  the  part  of  corpo- 
rations, companies,  and  private  individuals,  citizens  of  the  United  States; 
and  whereas  some  of  such  claims  are  still  pending,  and  remain  unsettled: 
The  President  of  the  United  States  of  America,  and  Her  Majesty  tlie  Queen 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  being  of  opinion  that 
a  speedy  and  equitable  settlement  of  all  such  claims  will  contribute  much 
to  the  maintenance  of  the  friendly  feelings  which  subsist  between  the  two 
countries,  have  resolved  to  make  arrangements  for  that  purpose  by  means 
of  a  Convention,  and  have  named  as  their  Plenipotentiaries  to  confer  and 
agree  thereupon,  that  is  to  say : 

The  President  of  the  United  States  of  America,  Joseph  Reed  IngersoU, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  United  States 
to  Her  Britannic  Majesty ;  and  Her  Mi^jesty  the  Queen  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  the  Right  Honourable  John  Russell, 
(commonly  called  Lord  John  Russell,)  a  member  of  Her  Britannic  Ma- 
jesty's Most  Honourable  Privy  Council,  a  member  of  Parliament,  and  Her 
Britannic  Mi^esty's  Principal  Secretary  of  State  for  Foreign  Alfairs ; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  as  follows: 

Article  I.  The  high  contracting  parties  agree  that  all  claims  on  the 
part  of  corporations,  companies,  or  private  individuals,  citizens  of  the 
United  States  upon  the  Government  of  Her  Britannic  Majesty,  and  all 
claims  on  the  part  of  corporations,  companies,  or  private  individuals,  sub- 
jects of  Her  Britannic  Majesty,  upon  the  Government  of  the  United  States, 
which  may  have  been  presented  to  either  Government  for  its  interposition 
with  the  other  since  the  signature  of  the  treaty  of  peace  and  friendship 
concluded  between  the  United  States  of  America  and  Great  Britain,  at 
Ghent,  on  the  24th  of  December  1814,  and  which  yet  remained  unsettled, 
as  well  as  any  other  such  claims  which  may  be  presented  within  the  time 
s])ecifled  in  Article  III,  hereinafter,  shall  be  referred  to  two  Commissioners, 
to  be  appointed  in  the  following  manner,  that  is  to  say :  One  Commissioner 
shall  be  named  by  the  President  of  the  United  States,  and  one  by  Her  Bri- 
tannic Majesty.  In  case  of  the  death,  absence,  or  incapacity  of  either 
Commissioner,  or  in  the  event  of  either  Commissioner  omitting  or  ceasing 
to  act  as  such,  the  President  of  the  United  States,  or  Her  Britannic  Mi^- 
esty,  respectively,  shall  forthwith  name  another  person  to  act  as  Commis- 
sioner in  the  place  or  stead  of  the  Commissioner  originally  named. 

The  Commissioners  so  named  shall  meet  at  London  at  the  earliest  con- 
venient period  after  they  shall  have  been  respectively  named;  and  shall, 
before  proceeding  to  any  business,  make  and  subscribe  a  solemn  declara- 
tion that  they  will  impartially  and  carefully  examine  and  decide,  to  the 
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best  of  their  jndgmeut,  and  according  to  justice  and  equity,  without  fear, 
favor,  or  affection  to  their  own  country,  upon  all  such  claims  as  shall  be  laid 
before  them  on  the  part  of  the  Governments  of  the  United  States  and  of 
Her  Britannic  Majesty,  respectively ;  and  such  declaration  shall  be  entered 
on  the  record  of  tl\eir  proceedings. 

The  Commissioners  shall  then,  and  before  proceeding  to  any  other  busi- 
ness, name  some  third  person  to  act  as  an  Arbitrator  or  Umpire  in  any 
case  or  cases  on  which  they  may  themselves  differ  in  opinion.  If  they 
should  not  be  able  to  agree  upon  the  name  of  such  third  person,  they  shall 
each  name  a  person ;  and  in  each  and  every  case  in  which  the  Commission- 
ers may  differ  in  opinion  as  to  the  decision  which  they  ought  to  give,  it 
shall  be  determined  by  lot  which  of  the  two  persons  so  named  shall  be  the 
Arbitrator  or  Umpire  in  that  particular  case.  The  person  or  persons  so  to 
be  chosen  to  be  Arbitrator  or  Umpire  shall,  before  proceeding  to  act  as 
such  in  any  case,  make  and  subscribe  a  solemn  declaration  in  a  form  simi- 
lar to  that  which  shall  already  have  been  made  and  subscribed  by  the 
Commissioners,  which  shall  be  entered  on  the  record  of  their  proceedings. 
In  the  event  of  the  death,  absence,  or  incapacity  of  such  person  or  persons, 
or  of  his  or  their  omitting,  or  declining,  or  ceasing  to  act  as  such  Arbitra- 
tor or  Umpire,  another  and  different  person  shall  be  named  as  aforesaid  to 
act  as  such  Arbitrator  or  Umpire  in  the  place  and  stead  of  the  person  so 
originally  named  as  aforesaid,  and  shall  make  and  subscribe  such  declara- 
tion as  aforesaid. 

Articlk  II.  The  Commissioners  shall  then  forthwith  conjointly  proceed 
to  the  investigation  of  the  claims  which  shall  be  presented  to  their  notice. 
They  shall  investigate  and  decide  upon  such  claims  in  such  order  and  in 
such  manner  as  they  may  conjointly  think  proper,  but  upon  such  evidence 
or  information  only  as  shall  be  furnished  by  or  on  behalf  of  their  respec- 
tive Governments.  They  shall  be  bound  to  receive  and  peruse  all  written 
documents  or  statements  which  may  be  presented  to  them  by  or  on  behalf 
of  their  respective  Governments,  in  support  of,  or  in  answer  to,  any  claim; 
and  to  hear,  if  required,  one  person  on  each  side,  on  behalf  of  each  Govern- 
ment, as  counsel  or  agent  for  such  Government,  on  each  and  every  separate 
claim.  Should  they  fail  to  agree  in  opinion  upon  any  individual  claim, 
they  shall  call  to  their  assistance  the  Arbitrator  or  Umpire  whom  they 
may  have  agreed  to  name,  or  who  may  be  determined  by  lot,  as  the  case 
may  be;  and  such  Arbitrator  or  Umpire,  after  having  examined  the 
evidence  adduced  for  and  against  the  claim,  and  after  having  heard,  if 
required,  one  person  on  each  side  as  aforesaid,  and  consulted  with  the 
Commissioners,  shall  decide  thereupon  finally,  and  without  appeal.  The 
decision  of  the  Commissioners,  and  of  the  Arbitrator  or  Umpire,  shall  be 
given  upon  each  claim  in  writing,  and  shall  be  signed  by  them  respectively. 
It  shall  be  competent  for  each  Grovemment  to  name  one  person  to  attend 
the  Commissioners  as  agent  on  its  behalf,  to  present  and  support  claims 
on  its  behalf,  and  to  answer  claims  made  upon  it,  and  to  represent  it 
generally  in  all  matters  connected  with  the  investigation  and  decision 
thereof. 

The  President  of  the  United  States  of  America  and  Her  Majesty  the 
Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland  hereby 
solemnly  and  sincerely  engage  to  consider  the  decision  of  the  Commission- 
ers coi\joiutly,  or  of  the  Arbitrator  or  Umpire,  as  the  case  may  be,  as 
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absolutely  final  and  conclnsiTe  upon  each  claim  deoided  upon  by  tbem  or 
bim,  respectively,  and  to  give  full  effect  to  sucb  decisions  witbout  any 
objection,  evasion,  or  delay  whatsoever. 

It  is  agreed  that  no  claim  arising  out  of  any  transaction  of  a  date  prior 
to  the  24tb  of  December  1814  sball  be  admissible  under  this  convention. 

Article  III.  Every  claim  sball  be  presented  to  the  Commissioners 
within  six  months  from  the  day  of  tbeir  first  mooting,  unless  in  any  case 
where  reasons  for  delay  sball  be  established  to  the  satisfaction  of  the 
Commissioners,  or  of  tbe  Arbitrator  or  Umpire,  in  the  event  of  the  Com- 
missioners diffei'ing  in  opinion  thereupon ;  and  tben,  and  in  any  such  case, 
tbe  period  for  presenting  tbe  claim  may  be  extended  to  any  time  not 
exceeding  three  months  longer. 

Tbe  Commissioners  shall  be  bound  to  examine  and  decide  upon  every 
claim  within  one  year  from  tbe  day  of  tbeir  first  meeting.  It  sball  be 
competent  for  tbe  Conmiissioners  conjointly,  or  for  the  Arbitrator  or 
Umpire,  if  tbey  differ,  to  decide  in  each  case  whether  any  claim  has  or 
has  not  been  duly  made,  preferred,  or  laid  before  them,  either  wholly,  or  to 
any  and  what  extent,  according  to  the  true  intent  and  meaning  of  this 
convention. 

Article  IV.  All  sums  of  money  which  may  be  awarded  by  the  Commis- 
sioners, or  by  the  Arbitrator  or  Umpire,  on  account  of  any  claim,  sball  be 
paid  by  the  one  Government  to  the  other,  as  the  case  may  be,  within 
twelve  months  after  tbe  date  of  the  decision,  without  interest,  and  witb- 
out any  deduction,  save  as  specified  in  Article  VI.  hereinafter. 

Article  V.  The  high  contracting  parties  engage  to  consider  the  result 
of  the  proceedings  of  this  commission  as  a  full,  perfect,  and  final  settle- 
ment of  every  claim  uptm  either  Government  arising  out  of  any  transac- 
tion of  a  date  prior  to  the  exchange  of  the  ratifications  of  the  present 
convention ;  and  further  engage  that  every  such  claim,  whether  or  not  the 
same  may  have  been  presented  to  the  notice  of,  made,  preferred,  or  laid 
before  tbe  said  commission,  sball,  from  and  after  tbe  conclusion  of  tbe 
proceedings  of  tbe  said  commission,  be  considered  and  treated  as  finally 
settled,  barred,  and  thenceforth  inadmissible. 

Article  VI.  The  Commissioners,  and  the  Arbitrator  or  Umpire,  shall 
keep  an  accurate  record  and  correct  minutes  or  notes  of  all  their  proceed- 
ings, with  the  dates  thereof,  and  sball  appoint  and  employ  a  clerk,  or 
other  persons,  to  assist  them  in  the  transaction  of  the  business  which  may 
come  before  them. 

Each  Government  sball  pay  to  its  Commissioner  an  amount  of  salary  not 
exceeding  three  thousand  dollars,  or  six  hundred  and  twenty  pounds  ster- 
ling, a  year,  which  amount  sball  be  tbe  same  for  both  Governments. 

The  amount  of  salary  to  be  paid  to  tbe  Arbitrator  (or  Arbitrators,  as  the 
case  may  be)  shall  be  determined  by  mutual  consent  at  the  close  of  the 
commission. 

The  salary  of  tbe  clerk  shall  not  exceed  the  sum  of  fifteen  hundred  dol- 
lars, or  three  hundred  and  ten  pounds  sterling,  a  year. 

The  whole  expenses  of  the  commission,  including  contingent  expenses, 
shall  be  defrayed  by  a  rateable  deduction  on  the  amount  of  the  sums 
awarded  by  the  commission;  provided  always  that  sucb  deduction  shall 
not  exceed  the  rate  of  five  per  cent,  on  the  sums  so  awarded. 
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The  deficiency,  if  any,  shall  be  defrayed  In  moietiea  by  the  two  Govem- 
ments. 

Articlk  VII.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate 
thereof,  and  by  Her  Britannic  Majesty ;  and  the  ratifications  shall  be  ex- 
changed at  London  as  soon  as  may  be  within  twelve  months  from  the  date 
hereof. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  the  seals  of  their  arms. 

Done  at  London  the  eighth  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-three. 

[seal.]  J.  R.  INGEKSOUU 

[SBAL.]  J.  Russell. 

Convention  extending  duration  of  olaims  commission  under  the  convention  of 
Febniary  8, 1853. 

[Condaded  July  17, 1854;  ntifioations  exchanged  at  London  August  18, 1854;  proohumed 
September  11, 1854.] 

Whereas  a  convention  was  concluded  on  the  8th  day  of  February,  1853, 
between  the  United  States  of  America  and  Her  Britannic  Mi^esty,  for  the 
settlement  of  outstanding  claims,  by  a  mixed  commission,  limited  to  endure 
for  twelve  months  from  the  day  of  the  first  meeting  of  the  Commissioners; 
and  whereas  doubts  have  arisen  as  to  the  practicability  of  the  business  of 
the  said  commission  being  concluded  within  the  period  assigned,  the  Presi- 
dent of  the  United  States,  and  Her  Majesty  the  Queen  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  are  desirous  that  the  time  originally 
fixed  for  the  duration  of  the  commission  should  be  extended,  and  to  this 
end  have  named  plenipotentiaries  to  agree  upon  the  best  mode  of  effecting 
this  object,  that  is  to  say:  The  President  of  the  United  States,  the  Hon- 
orable William  L.  Marcy,  Secretary  of  State  of  the  United  States,  and  Her 
MiO^^y  ^^®  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
John  Fiennes  Cramp  ton,  Esq're,  Her  Majesty's  Envoy  Extraordinary  and 
Minister  Plenipotentiary  at  Washington;  who  have  agreed  as  follows: 

Article  I.  The  high  contracting  parties  agree  that  the  time  limited  in 
the  convention  above  referred  to  for  the  termination  of  the  commission 
shall  be  extended  for  a  period  not  exceeding  four  months  from  the  15th  of 
September  next,  should  such  extension  be  deemed  necessary  by  the  Com. 
missioners,  or  the  Umpire  in  case  of  their  disagreement ;  it  being  agreed 
that  nothing  contained  in  this  article  shall  in  anywise  alter  or  extend  the 
time  originally  fixed  in  the  said  convention  for  the  presentation  of  claims 
to  the  Commissioners. 

Article  II.  The  present  convention  shall  be  ratified,  and  the  ratifica- 
tions shall  be  exchanged  at  London,  as  soon  as  possible  within  four  months 
from  the  date  thereof. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  the  seals  of  their  arms. 

Done  at  Washington  the  seventeenth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-four. 

[seal.]  W.  L.  Marcy. 

[seal.]  .    John  F.  Crampton. 
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JVeaiif  extending  the  right  of  fishing  and  regulating  commerce  and  namgatifm 
between  the  United  States  and  the  British  possessions  in  North  America, 

[GonoludedJane  5, 1854;  ratifloatione  exchanged  at  Washington  September  9, 1864;  pro- 
claimed September  II,  1854.1 

The  Oovemment  of  the  United  States  being  equally  desirons  with  Her 
Majesty  the  Queen  of  Great  Britain  to  avoid  further  misunderstanding 
between  their  respective  citizens  and  subjects  in  regard  to  the  extent  of 
the  right  of  fishing  on  the  coasts  of  British  North  America,  secured  to 
each  by  Article  I.  of  a  convention  between  the  United  States  and  Great 
Britain  signed  at  London  on  the  20th  day  of  October  1818 ;  and  being 
also  desirous  to  regulate  the  commerce  and  navigation  between  their  re- 
spective territories  and  people,  and  more  especially  between  Her  Majesty's 
possessions  in  North  America  and  the  United  States,  in  such  manner  as  to 
render  the  same  reciprocally  beneficial  and  satisfactory,  have,  respec- 
tively, named  Plenipotentiaries  to  confer  and  agree  thereupon,  that  is  to 
say: 

The  President  of  the  United  States  of  America,  William  L.  Marcy,  Sec- 
retary of  State  of  the  United  States,  and  Her  Majesty  the  Queen  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  James,  Earl  of  Elgin  and 
Kincardine,  Lord  Bruce  and  Elgin,  a  peer  of  the  United  Kingdom,  Knight 
of  the  most  ancient  and  most  noble  Order  of  the  Thistle,  and  Governor 
General  in  and  over  all  Her  Britannic  Majesty's  provinces  on  the  conti- 
nent of  North  America,  and  in  and  over  the  Island  of  Prince  Edward; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  upon  the  following 
articles : 

Abticle  I.  It  is  agreed  by  the  high  contracting  parties  that  in  addition 
to  the  liberty  secured  to  the  United  States  fishermen  by  the  above-men- 
tioned convention  of  October  20,  1818,  of  taking,  curing,  and  drying  fish 
on  certain  coasts  of  the  British  North  American  Colonies  therein  defined, 
the  inhabitants  of  the  United  States  shall  have,  in  common  with  the  sub- 
jects of  Her  Britannic  Majesty,  the  liberty  to  take  fish  of  every  kind,  ex- 
cept shell-fish,  on  the  sea  coasts  and  shores,  and  in  the  bays,  harbors,  and 
creeks  of  Canada,  New  Brunswick,  Nova  Scotia,  Prince  Edward's  Island, 
and  of  the  several  islands  thereunto  adjacent,  without  being  restricted  to 
any  distance  from  the  shore,  with  permission  to  land  upon  the  coasts  and 
shores  of  those  colonies  and  the  islands  thereof,  and  also  upon  the  Mag- 
dalen Islands,  for  the  purpose  of  drying  their  nets  and  curing  their  fish; 
provided  that,  in  so  doing,  they  do  not  interfere  with  the  rights  of  pri- 
vate property,  or  with  British  fishermen,  in  the  peaceable  use  of  any  part 
of  the  said  coast  in  their  occupancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
sea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all  fisheries  in 
rivers  and  the  mouths  of  rivers,  are  hereby  reserved  exclusively  for  British 
fishermen. 

And  it  is  further  agreed  that,  in  order  to  prevent  or  settle  any  disputes 
as  to  the  places  to  which  the  reservation  of  exclusive  right  to  British  fish- 
ermen contained  in  this  article,  and  that  of  fishermen  of  the  United  States 
contained  in  the  next  succeeding  article,  apply,  each  of  the  high  con- 
tracting parties,  on  the  application  of  either  to  the  other,  shall,  within 
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six  months  thereafter,  appoiot  a  Commissioner.  The  said  CommissionerSy 
before  proceeding  to  any  business,  shall  make  and  subscribe  a  solemn 
declaration  that  they  will  impartially  and  carefully  examine  and  decide, 
to  the  best  of  their  judgment,  and  according  to  justice  and  equity,  without 
fear,  favor,  or  affection  to  their  own  country,  upon  all  such  places  as  are 
intended  to  be  reserved  and  excluded  from  the  common  liberty  of  fishing 
under  this  and  the  next  succeeding  article ;  and  such  declaration  shall  be 
entered  on  the  record  of  their  proceedings. 

T|ie  Commissioners  shall  name  some  third  person  to  act  as  an  Arbitrator 
or  Umpire  iu  any  case  or  oases  on  which  they  may  themselves  differ  in 
opinion.  If  they  should  not  be  able  to  agree  upon  the  name  of  such  third 
person,  they  shall  each  name  a  person,  and  it  shall  be  determined  by  lot 
which  of  the  two  persons  so  named  shall  be  the  Arbitrator  or  Umpire  in 
cases  of  difference  or  disagreement  between  the  Commissioners.  The  per- 
son so  to  be  chosen  to  be  Arbitrator  or  Umpire  shall,  before  proceeding  to 
act  as  such  in  any  case,  make  and  subscribe  a  solemn  declaration  in  a  form 
similar  to  that  which  shall  already  have  been  made  and  subscribed  by  the 
Commissioners,  which  shall  be  entered  on  the  record  of  their  proceedings. 
In  the  event  of  the  death,  absence,  or  incapacity  of  either  of  the  Conunis- 
sioners,  or  of  the  Arbitrator  or  Umpire,  or  of  their  or  his  omitting,  declin- 
ing, or  ceasing  to  act  as  such  Commissioner,  Arbitrator,  or  Umpire,  another 
and  different  person  shall  be  appointed  or  named  as  aforesaid  to  act  as 
such  Commissioner,  Arbitrator,  or  Umpire,  in  the  place  and  stead  of  the 
person  so  originally  appointed  or  named  as  aforesaid,  and  shall  make  and 
subscribe  such  declaration  as  aforesaid. 

Such  Commissioners  shall  proceed  to  examine  the  coasts  of  the  North 
American  provinces  and  of  the  United  States,  embraced  within  the  provi- 
sions of  the  first  and  second  articles  of  this  treaty,  and  shall  designate  the 
places  reserved  by  the  said  articles  from  the  common  right  of  fishing 
therein. 

The  decision  of  the  Commissioners  and  of  the  Arbitrator  or  Umpire 
shall  be  given  in  writing  in  each  case,  and  shall  be  signed  by  them 
respectively. 

The  high  contracting  parties  hereby  solemnly  engage  to  consider  the 
decision  of  the  Commissioners  conjointly,  or  of  the  Arbitrator  or  Umpire, 
as  the  case  may  be,  as  absolutely  final  and  conclusive  in  each  case  decided 
upon  by  them  or  him  respectively. 

Article  II.  It  is  agreed  by  the  high  contracting  parties  that  British 
subjects  shall  have,  in  common  with  the  citizens  of  the  United  States  the 
liberty  to  take  fish  of  every  kind,  except  shell  fish,  on  the  eastern  sea- 
coasts  and  shores  of  the  United  States  north  of  the  d6th  parallel  of  north 
latitude,  and  on  the  shores  of  the  several  islands  thereunto  adjacent,  and 
in  the  bays,  harbors,  and  creeks  of  the  said  sea-coast  and  shores  of  the 
United  States  and  of  the  said  islands,  without  being  restricted  to  any 
distance  from  the  shore,  with  permission  to  land  upon  the  said  coasts  of 
the  United  States  and  of  the  islands  aforesaid,  for  the  purpose  of  drying 
their  nets  and  curing  their  fish :  Provided,  that,  in  so  doing,  they  do  not 
interfere  with  the  rights  of  private  property,  or  with  the  fishermen  of  the 
United  States,  in  the  peaceable  use  of  any  part  of  the  said  coasts  in  their 
occupancy  for  the  same  purpose. 
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Xt  16  understood  that  the  above-men tioned  liberty  applies  solely  to  the 
sea  fishery,  and  that  salmon  and  shad  fisheries,  and  all  fisheries  in  rivers 
and  mouths  of  rivers,  are  hereby  reserved  exclusively  for  fishermen  of  the 
United  States. 

*  #  »  «  «  «  • 

Article  VII.  The  present  treaty  shall  be  duly  ratified,  and  the  mutual 
exchange  of  ratifications  shall  take  place  in  Washington  within  six 
months  from  the  date  hereof,  or  earlier  if  possible. 

In  faith  whereof  we,  the  respective  Plenipotentiaries,  have  signed  this 
treaty  and  have  hereunto  affixed  our  seals. 

Done  in  triplicate,  at  Washington,  the  fifth  day  of  June,  anno  Domini 
one  thousand  eight  hundred  and  fifty- four. 

[SEAL.]  W.  L.  Marcy. 

[SEAL.]  Elgin  &.  Kincardine. 

Treaty  far  the  final  seiilemeni  of  the  claime  of  the  Hudson's  Bay  and  Fugefs 
Sound  Agricultural  Companies. 

[Conolnded  July  1, 1863 ;  ratifications  exchanged  at  Washington  March  8, 1804 ;  proclaimed 

March  5.  1864.] 

The  United  States  of  America  and  Her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  being  desirous  to  provide  for  the 
final  settlement  of  the  claims  of  the  Hudson's  Bay  and  Puget's  Sound 
Agricultural  Companies,  specified  in  Articles  III.  and  lY.  of  the  treaty 
concluded  between  the  United  States  of  America  and  Great  Britain  on  the 
15th  of  June,  1846,  have  resolved  to  conclude  a  treaty  for  this  purpose, 
and  have  named  as  their  Plenipotentiaries,  that  is  to  say : 

The  President  of  the  United  States  of  America,  William  H.  Seward, 
Secretary  of  State;  and  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Right  Honorable  Richard  Bickerton  Pemell, 
Lord  L\on8,  a  peer  of  her  United  Kingdom,  a  Knight  Grand  Cross  of  her 
most  honorable  Order  of  the  Bath,  and  her  Envoy  Extraordinary  and 
Minister  Plenipotentiary  to  the  United  States  of  America; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  upon  and  concluded  the 
following  articles : 

Article  I.  Whereas  by  the  Hid  and  IVth  articles  of  the  treaty  con- 
cluded at  Washington  on  the  15th  day  of  June,  1846,  between  the  United 
States  of  America  and  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  it  was  stipulated  and  agreed  that  in  the  future 
appropriation  of  the  territory  south  of  the  49th  parallel  of  north  latitude, 
as  provided  in  the  first  article  of  the  said  treaty,  the  possessory  rights  of 
the  Hudson's  Bay  Company,  and  of  all  British  subjects  who  may  be  already 
in  the  occupation  of  land  or  other  property  lawfully  acquired  within  the 
said  territory,  should  be  respected,  and  that  the  farms,  lauds,  and  other 
property  of  every  description,  belonging  to  the  Puget's  Sound  Agricul- 
tural Company,  on  the  north  side  of  the  Columbia  River,  should  be  con- 
firmed to  the  said  company,  but  that  in  case  the  sitnation  of  those  farms 
and  lands  should  be  considered  by  the  United  States  to  be  of  public  and 
political  importance,  and  the  United  States  Government  should  signify  a 
desire  to  obtain  possession  of  the  whole  or  of  any  part  thereof,  the  prop- 
5627— VOL.  5 ^23 
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erty  so  required  should  be  transferred  to  the  said  GoyerDment  at  a  proper 
yaluation  to  be  agreed  upon  between  the  parties; 

And  whereas  it  is  desirable  that  all  questions  between  the  United  States 
authorities  on  the  one  hand,  and  the  Hudson's  Bay  and  Pnget's  Sound  Agri- 
cultural Companies  on  the  other,  with  respect  to  the  possessory  rights  and 
claims  of  those  companies,  and  of  any  other  British  subjects  in  Oregon 
and  Washington  Territory,  should  be  settled  by  the  transfer  of  those 
rights  and  claims  to  the  Government  of  the  United  States  for  an  adequate 
money  consideration : 

It  is  hereby  agreed  that  the  United  States  of  America  and  her  Britannic 
Majesty  shall,  within  twelve  mouths  after  the  exchange  of  the  ratifica- 
tions of  the  present  treaty,  appoint  each  a  Commissioner  for  the  purpose 
of  examining  and  deciding  upon  all  claims  arising  out  of  the  proviaioDS  of 
the  above  quoted  articles  of  the  treaty  of  June  15, 1846. 

Article  II.  The  Commissioners  mentioned  in  the  preceding  article  shall, 
at  the  earliest  convenient  period  after  they  shall  have  been  respectively 
named,  meet  at  the  city  of  Washington,  in  the  District  of  Columbia,  and 
shall,  before  proceeding  to  any  business,  make  and  subscribe  a  solemn 
declaration  that  they  will  impartially  and  carefully  examine  and  decide, 
to  the  best  of  their  judgment,  and  according  to  justice  and  equity,  with- 
out fear,  favor,  or  affection  to  their  own  country,  all  the  matters  referred 
to  them  for  their  decision,  and  such  declaration  shall  be  entered  on  the 
record  of  their  proceedings. 

The  Commissioners  shall  then  proceed  to  name  an  Arbitrator  or  Umpire 
to  decide  upon  any  case  or  cases  on  which  they  may  differ  in  opinion ; 
and  if  they  cannot  agree  in  the  selection,  the  said  Arbitrator  or  Umpire 
shall  be  appointed  by  the  King  of  Italy,  whom  the  two  high  contracting 
parties  shall  invite  to  make  such  appointment,  and  whose  selection  shall 
be  conclusive  on  both  parties.  The  person  so  to  be  chosen  shall,  before 
proceeding  to  act,  make  and  subscribe  a  solemn  declaration,  in  a  form 
similar  to  that  which  shall  already  have  been  made  and  subscribed  by  the 
Commissioners,  which  declaration  shall  also  be  entered  on  the  record  of 
the  proceedings.  In  the  event  of  the  death,  absence,  or  incapacity  of  such 
person,  or  of  his  omitting  or  declining  or  ceasing  to  act  as  such  Arbitra- 
tor or  Umpire,  another  person  shall  be  named,  in  the  manner  aforesaid, 
to  act  in  his  place  or  stead,  and  shall  make  and  subscribe  such  declaration 
as  aforesaid. 

The  United  States  of  America  and  Her  Britannic  Majesty  engage  to  con- 
sider the  decision  of  the  two  Commissioners  conjointly,  or  of  the  Arbi- 
trator or  Umpire,  as  the  case  may  be,  as  final  and  conclnsive  on  the  mat- 
ters to  be  referred  to  their  decision,  and  forthwith  to  give  full  effect  to 
the  same. 

Article  III.  The  Commissioners  and  the  Arbitrator  or  Umpire  shall 
keep  accurate  records  and  correct  minutes  or  notes  of  all  their  proceed- 
ings, with  the  dates  thereof,  and  shall  appoint  and  employ  such  clerk  or 
clerks  or  other  persons  as  they  shall  find  necessary  to  assist  them  in  the 
transaction  of  the  business  which  may  come  before  them. 

The  salaries  of  the  Commissioners  and  of  the  clerk  or  clerks  shall  be 
paid  by  their  respective  Governments.  The  salary  of  the  Arbitrator  or 
Umpire  and  the  contingent  expenses  shall  be  defrayed  in  equal  moieties 
by  the  two  Governments. 
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Articlb  IV.  All  snms  of  money  which  may  he  awarded  hy  the  Commis- 
BionerSy  or  hy  the  Arhitrator  or  Umpire,  on  account  of  any  claim,  shall  he 
paid  hy  the  one  Government  to  the  other  in  two  equal  annual  instalments, 
whereof  the  first  shall  he  paid  within  twelve  months  after  the  date  of  the 
award,  and  the  second  within  twenty-four  months  after  the  date  of  the 
award,  without  interest,  and  without  any  deduction  whatever. 

Articlb  V.  The  present  treaty  shall  he  ratified,  and  the  mutual  ex- 
change of  ratifications  shall  take  place  in  Washington,  in  twelve  months 
from  the  date  hereof,  or  earlier  if  possible. 

In  faith  whereof  we,  the  respective  Plenipotentiaries,  have  signed  this 
treaty,  and  have  hereunto  affixed  our  seals. 

Done  in  duplicate  at  Washington,  the  first  day  of  July,  anno  Domini 
one  thousand  eight  hundred  and  sixty-three. 

[SEAL.]  WiLUAM   H.   SbWARD. 

[SEAL.]  Lyons. 

Treaty  relative  to  claims,  fisheries,  navigaOan  of  the  SU  LawrencCj  tjc;  Amtri- 
can  lumber  on  the  Bivcr  St,  John  ;  boundary. 

[Concluded  May  8,  1871;  ratifications  exchanged  at  London  Jane  17,  1871;  proclaimed 

July  4, 1871.] » 

•  »••«•• 

Article  XII.  The  high  contracting  parties  agree  that  all  claims  on  the 
part  of  corporations,  companies,  or  private  individuals,  citizens  of  the 
United  States,  upon  the  Government  of  Mer  Britannic  Majesty,  arising 
out  of  acts  committed  against  the  persons  or  property  of  citizens  of  the 
United  States  during  the  period  hetween  the  thirteenth  of  April,  eighteen 
hundred  and  sixty-one,  and  the  ninth  of  April,  eighteen  hundred  and 
sixty-five,  inclusive,  not  helng  claims  growing  out  of  the  acts  of  the  ves- 
sels referred  to  in  Article  I  of  this  treaty,  and  all  claims,  with  the  like 
exception,  on  the  part  of  corporations,  companies,  or  private  individuals, 
suhjects  of  Her  Britannic  Majesty,  upon  the  Government  of  the  United 
States,  arising  out  of  acts  committed  against  the  persons  or  property  of 
subjects  of  Her  Brittanic  Majesty  during  the  same  period,  which  may 
have  heen  presented  to  either  Government  for  its  interposition  with  the 
other,  and  which  yet  remain  unsettled,  as  well  as  any  other  such  claims 
which  may  he  presented  within  the  time  specified  in  Article  XIY.  of  this 
treaty,  shall  he  referred  to  three  Commissioners,  to  he  appointed  in  the 
following  manner,  that  is  to  say :  One  Commissioner  shall  be  named  by 
the  President  of  the  United  States,  one  hy  Her  Britannic  Majesty,  and  a 
third  hy  the  President  of  the  United  States  and  Her  Britannic  Majesty 
conjointly ;  and  in  case  the  third  Commissioner  shall  not  have  been  so 
named  within  a  period  of  three  months  from  the  date  of  the  exchange  of 
the  ratifications  of  this  treaty,  then  the  third  Commissioner  shall  be 
named  hy  the  Kepresentative  at  Washington  of  His  Majesty  the  King  of 
Spain.  In  case  of  the  death,  absence,  or  incapacity  of  any  Commissioner, 
or  in  the  event  of  any  Commissioner  omitting  or  ceasing  to  act,  the  va- 
cancy shall  he  filled  in  the  manner  hereinbefore  provided  for  making  the 


*  For  the  preamble  of  this  treaty,  and  Articles  I.  to  XI.  inclusive,  relat- 
ing to  the  Alabama  Claims,  see  vol.  1,  pp.  547-553. 
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original  appointment ;  the  period  of  three  montha  in  case  of  such  suhstitn- 
tion  being  calculated  from  the  date  of  the  happening  of  the  vacancy. 

The  CommisBioners  so  named  shall  meet  at  Washington  at  the  earliest 
convenient  period  after  they  have  been  respectively  named;  and  shall, 
before  proceeding  to  any  business,  make  and  subscribe  a  solemn  declara- 
tion that  they  will  impartially  and  careiully  examine  and  decide,,  to  the 
best  of  their  judgment,  and  according  to  justice  and  eqnity,  all  such 
claims  as  shall  be  laid  before  them  on  the  part  of  the  Gk)vernments  of  the 
United  States  and  of  Her  Britannic  Majesty,  respectively ;  and  such  declara- 
tion shall  be  entered  on  the  record  of  their  proceedings. 

Ariicle  XIII.  The  Commissioners  shall  then  forthwith  proceed  to  the 
investigation  of  the  claims  which  shall  be  presented  to  them.  They  shall 
Investigate  and  decide  such  claims  in  such  order  and  such  manner  as  they 
may  think  proper,  but  upon  snch  evidence  or  information  only  as  shall 
be  furnished  by  or  on  behalf  of  the  respective  Governments.  They  shall 
be  bound  to  receive  and  consider  all  written  documents  or  statements 
which  may  be  presented  to  them  by  or  on  behalf  of  the  respective  Govern- 
ments in  support  of,  or  in  answer  to,  any  claim,  and  to  hear,  if  required, 
one  person  on  each  side,  on  behalf  of  each  Government,  as  counsel  or 
agent  for  such  Government,  on  each  and  every  separate  claim.  A  majority 
of  the  Commissioners  shall  be  sufficient  for  an  award  in  each  case.  The 
award  shall  be  given  upon  each  claim  in  writing,  and  shall  be  signed  by 
the  Commissioners  assenting  to  it.  It  shall  be  competent  for  each  Gov- 
ernment to  name  one  person  to  attend  the  Commissioners  as  ita  agent,  to 
present  and  support  claims  on  its  behalf,  and  to  answer  claims  made  upon 
it,  and  to  represent  it  generally  in  all  matters  connected  with  the  investi- 
gation and  decision  thereof. 

The  high  contracting  parties  hereby  engage  to  consider  the  decision  of 
the  Commissioners  as  absolutely  final  and  conclusive  upon  each  claim 
decided  upon  by  them,  and  to  give  fail  effect  to  such  decisions  without 
any  objection,  evasion,  or  delay  whatsoever. 

Article  XIV.  Every  claim  shall  be  presented  to  the  Commissioners  with- 
in six  months  from  the  day  of  their  first  meeting,  unless  in  any  case  where 
reasons  for  delay  shall  be  established  to  the  satisfaction  of  the  Commis- 
sioners, and  then,  and  in  any  such  case,  the  period  for  presenting  the  claim 
may  be  extended  by  them  to  any  time  not  exceeding  three  months  longer. 

The  Commissioners  shall  be  bound  to  examine  and  decide  upon  every 
claim  within  two  years  from  the  day  of  their  first  meeting.  It  shall  bo 
competent  for  the  Commissioners  to  decide  in  each  case  whether  any  claim 
has  or  has  not  been  duly  made,  preferred,  and  laid  before  them,  either 
wholly  ur  to  any  and  what  extent,  according  to  the  true  intent  aud  mean- 
ing of  this  treaty. 

Article  XV.  All  sums  of  money  which  maybe  awarded  by  the  Commis- 
sioners on  account  of  any  claim  shall  be  paid  by  the  one  Government  to 
the  other,  as  the  case  may  be,  within  twelve  months  after  the  date  of  the 
final  award,  without  interest,  and  without  any  deduction  save  as  specified 
in  Article  XVI.  of  this  treaty. 

Article  XVI.  The  Commissioners  shall  keep  an  accurate  record,  and 
correct  minutes  or  notes  of  all  their  proceedings,  with  the  dates  thereof, 
and  may  appoint  and  employ  a  secretary,  and  any  other  ^necessary  officer, 
or  officers,  to  assist  them  in  the  transaction  of  the  business  which  may 
come  before  them. 
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Each  Government  shall  pay  its  own  Commissioner  and  Agent  or  Coun- 
sel. All  other  expenses  shall  be  defrayed  by  the  two  Governments  and  in 
eqnal  moieties. 

The  whole  expenses  of  the  commission,  including  contingent  expenses^ 
shall  be  defrayed  by  a  ratable  deduction  on  the  amount  of  the  sums 
awarded  by  the  Commissioners,  provided  always  that  such  deduction 
shall  not  exceed  the  rate  of  five  per  cent,  on  the  sums  so  awarded. 

Article  XYII.  The  high  contracting  parties  engage  to  consider  the 
resnlt  of  the  proceedings  of  this  commission  as  a  full,  perfect,  and  final 
settlement  of  all  such  claims  as  are  mentioned  in  Article  XII.  of  this  treaty 
upon  either  Government;  and  further  engage  that  every  such  claim, 
whether  or  not  the  same  may  have  been  presented  to  the  notice  of,  made, 
preferred,  or  laid  before  the  said  commission,  shall,  from  and  after  the 
conclusion  of  the  proceeding^  of  the  said  commission,  be  considered  and 
treated  as  finally  settled,  barred,  and  thenceforth  inadmissible. 

Article  XVI  II.  It  is  agreed  by  the  high  contracting  parties  that.  In 
addition  to  the  liberty  secured  to  the  United  States  fishermen  by  the  con- 
vention between  the  United  States  and  Great  Britain,  signed  at  London 
on  the  20th  day  of  October  1818,  of  taking,  cnring,  and  drying  fish  on 
certain  coasts  of  the  British  North  American  Colonies  therein  defined,  the 
inhabitants  of  the  United  States  shall  have,  in  common  with  the  subjects 
of  Her  Britannic  Majesty,  the  liberty,  for  the  term  of  years  mentioned  in 
Article  XXX I II.  of  this  treaty,  to  take  fish  of  every  kind,  except  shell-fish, 
on  the  sea-coasts  and  shores,  and  in  the  bays,  harbours,  and  creeks,  of  the 
provinces  of  Quebec,  Nova  Scotia,  and  New  Brunswick,  and  the  colony  of 
Prince  Edward's  Island,  and  of  the  several  islands  thereunto  adjacent, 
without  being  restricted  to  any  distance  from  the  shore,  with  permission 
to  land  upon  the  said  coasts  and  shores  and  islands,  and  also  upon  the 
Magdalen  Islands,  for  the  purpose  of  drying  their  nets  and  curing  their 
fish ;  provided  that,  in  so  doing,  they  do  not  interfere  with  the  rights  of 
private  property,  or  with  British  fishermen,  in  the  peaceable  use  of  any 
part  of  the  said  coasts  in  their  occupancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
sea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all  other  fisheries 
in  rivers  and  the  mouths  of  rivers,  are  hereby  reserved  exclusively  lor 
British  fishermen. 

Article  XIX.  It  is  agreed  by  the  high  contracting  parties  that  British 
subjects  shall  have,  in  common  with  the  citizens  of  the  United  States,  the 
liberty,  for  the  term  of  years  mentioned  in  Article  XXXIII.  of  this  treaty, 
to  take  fish  of  every  kind,  except  shell-fish,  on  the  eastern  sea  coasts  and 
shores  of  the  United  States  north  of  the  thirty -ninth  parallel  of  north  lati- 
tude, and  on  the  shores  of  the  several  islands  thereunto  adjacent,  and  m 
the  bays,  harbours,  and  creeks  of  the  said  sea-coasts  and  shores  of  the 
United  States  and  of  the  said  islands,  without  being- restrict'Cd  to  any  dis- 
tance from  the  jshore,  with  permission  to  land  upon  the  said  coasts  of  the 
United  States  and  of  the  islands  aforesaid,  for  the  purpose  of  drying  their 
nets  and  curing  their  fish ;  provided  that,  in  so  doing,  they  do  not  inter- 
fere with  the  rights  of  private  property,  or  with  the  fishermen  of  the 
United  States  in  the  peaceable  use  of  any  part  of  the  said  coasts  in  their 
occupancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
sea  fishery,  and  that  salmon  and  shad  fisheries,  and  all  other  fisheries  in 
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rivers  and  mouths  of  rivers,  are  hereby  reserved  exclusively  for  fishermen 
of  the  United  States* 

Article  XX.  It  is  agreed  that  the  places  designated  by  the  Commis- 
sioners appointed  under  the  first  article  of  the  treaty  between  the  United 
States  and  Great  Britain,  concluded  at  Washington  on  the  5th  of  June 
1854,  upon  the  coasts  of  Her  Britannic  Majesty's  dominions  and  the  United 
States,  as  places  reserved  from  the  common  right  of  fishing  under  that 
.  treaty,  shall  be  regarded  as  in  like  manner  reserved  from  the  common  right 
of  fishing  under  the  preceding  articles.  In  case  any  question  should  arise 
between  the  Govejn^ments  of  the  United  States  and  of  Her  Britannic  Maj- 
esty as  to  the  common  right  of  fishing  in  places  not  thns  designated  as 
reserved,  it  is  agreed  that  a  commission  shall  be  appointed  to  designate 
such  places,  and  shall  be  constituted  in  the  same  manner,  and  have  the 
same  powers,  duties,  and  authority  aa  the  commission  appointed  under 
the  said  first  article  of  the  treaty  of  the  5th  of  June  1854. 

Article  XXI.  It  is  agreed  that,  for  the  term  of  years  mentioned  in  Arti- 
cle XXXIII.  of  this  treaty,  fish  oil  and  fish  of  all  kinds,  (except  fish  of  the 
inland  lakes,  and  of  the  rivers  falling  into  them,  and  except  fish  preserved 
in  oil,)  being  the  produce  of  the  fisheries  of  the  United  States,  or  of  the 
Dominion  of  Canada,  or  of  Prince  Edward's  Island,  shall  be  admitted  into 
each  country,  respectively,  free  of  duty. 

Article  XXII.  Inasmuch  as  it  is  asserted  by  the  Government  of  Her 
Britannic  Majesty  that  the  privileges  accorded  to  the  citizens  of  the  United 
States  under  Article  XVIII.  of  this  treaty  are  of  greater  value  than  those 
accorded  by  Articles  XIX.  and  XXI.  of  this  treaty  to  the  subjects  of  Her 
Britannic  Majesty,  and  this  assertion  is  not  admitted  by  the  Government 
of  the  United  States,  it  is  further  agreed  that  Commissioners  shall  be 
appointed  to  determine,  having  regard  to  the  privileges  accorded  by  the 
United  States  to  the  subjects  of  Her  Britannic  Majesty,  as  stated  in  Arti- 
cles XIX.  and  XXI.  of  this  treaty,  the  amount  of  any  compensation  which, 
in  their  opinion,  ought  to  be  paid  by  the  Government  of  the  United  States 
to  the  Government  of  Her  Britannic  Majesty  in  return  for  the  privileges 
accorded  to  the  citizens  of  the  United  States  under  Article  XVIII.  of  this 
treaty;  and  that  any  sum  of  money  which  the  said  Commissioners  may  so 
award  shall  be  paid  by  the  United  States  Government,  in  a  gross  sum, 
within  twelve  months  after  such  award  shall  have  been  given. 

Article  XXIII.  The  Commissioners  referred  to  in  the  preceding  article 
shall  be  appointed  in  the  following  manner,  that  is  to  say :  One  Commis- 
sioner shall  be  named  by  the  President  of  the  United  States,  one  by  Her 
Britannic  Majesty,  and  a  third  by  the  President  of  the  United  States  and 
Her  Britannic  Majesty  conjointly;  and  in  case  the  third  Commissioner 
shall  not  have  been  so  named  within  a  period  of  three  months  from  the 
date  when  this  article  shall  take  effect,  then  the  third  Commissioner  shall 
be  named  by  the  Representative  at  London  of  His  Majesty  the  Emperor  of 
Austria  and  King  of  Hungary.  In  case  of  the  death,  absence,  or  inca- 
pacity of  any  Commissioner,  or  in  the  event  of  any  Commissioner  omitting 
or  ceasing  to  act,  the  vacancy  shall  be  filled  in  the  manner  hereinbefore 
provided  for  making  the  original  appointment,  the  period  of  three  months 
in  case  of  such  substitution  being  calculated  itom  the  date  of  the  happen- 
ing of  the  vacancy. 
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The  Commissioners  so  named  shall  meet  in  the  city  of  Halifax,  in  the 
province  of  Nova  Scotia,  at  the  earliest  convenient  period  after  they  have 
been  respectively  named,  and  shall,  before  proceeding  to  any  business, 
make  and  subscribe  a  solemn  declaration  that  they  will  impartially  and 
carefully  examine  and  decide  the  matters  referred  to  them  to  the  best  of 
their  jnd^^ent,  and  according  to  justice  and  equity;  and  such  declaration 
shall  be  entered  on  the  record  of  their  proceedings. 

Each  of  the  high  contracting  parties  shall  also  name  one  person  to  attend 
the  commission  as  its  Agent,  to  represent  it  generally  in  all  matters  con- 
nected with  the  commission. 

Articlk  XXIY .  The  proceedings  shall  be  conducted  in  such  order  as  the 
Commissioners  appointed  nnder  Articles  XXII.  and  XXIII.  of  this  treaty 
shall  determine. .  They  shall  be  bound  to  receive  such  oral  or  written  tes- 
timony as  either  Government  may  present.  If  either  party  shall  offer  oral 
testimony,  the  other  party  shall  have  the  right  of  cross-examination,  nnder 
such  rales  as  the  Commissioners  shall  prescribe. 

If  in  the  case  submitted  to  the  Commissioners  either  party  shall  have 
specified  or  alluded  to  any  report  or  document  in  its  own  exclusive  pos- 
session, without  annexing  a  copy,  such  party  shall  be  bound,  if  the  other 
party  thinks  proper  to  apply  for  it,  to  furnish  that  party  with  a  copy 
thereof;  and  either  party  may  call  upon  the  other,  through  the  Commis- 
sioners, to  produce  the  originals  or  certified  copies  of  any  papers  adduced 
as  evidence,  giving  in  each  instance  such  reasonable  notice  as  the  Commis- 
sioners may  require. 

The  case  on  either  side  shall  be  closed  within  a  period  of  six  months 
from  the  date  of  the  organization  of  the  Commission,  and  the  Commis- 
sioners shall  be  requested  to  give  their  award  as  soon  as  possible  there- 
after. The  aforesaid  period  of  six  months  may  be  extended  for  three  months 
in  case  of  a  vacancy  occurring  among  the  Commissioners  under  the  cir- 
cumstances contemplated  in  Article  XXIII.  of  this  treaty. 

Article  XXV.  The  Commissioners  shall  keep  an  accurate  record  and 
correct  minutes  or  notes  of  all  their  proceedings,  with  the  dates  thereof, 
and  may  appoint  and  employ  a  Secretary  and  any  other  necessary  officer 
or  officers  to  assist  them  in  the  transaction  of  the  business  which  may 
come  before  them. 

Each  of  the  high  contracting  parties  shall  pay  its  own  Commissioner 
and  Agent  or  Counsel ;  all  other  expenses  shall  be  defrayed  by  the  two 
Governments  in  equal  moieties. 

•  «««««• 

Article  XXXII.  It  is  further  agreed  that  the  provisions  and  stipula- 
tions of  Articles  XVIII.  to  XXV.  of  this  treaty,  inclusive,  shall  extend  to 
the  colony  of  Newfoundland,  so  far  as  they  are  applicable.  But  if  the 
Imperial  Parliament,  the  Legislature  of  Newfoundland,  or  the  Congress  of 
the  United  States,  shall  not  embrace  the  colony  of  Newfoundland  in  their 
laws  enacted  for  carrying  the  foregoing  articles  into  effect,  then  this 
article  shall  be  of  no  effect;  but  the  omission  to  make  provision  by  law  to 
give  it  effect,  by  either  of  the  legislative  bodies  aforesaid-  shall  not  in  any 
way  impair  any  other  articles  of  this  treaty. 

Article  XXXIII.  The  foregoing  Articles  XVIII.  to  XXV.  inclusive,  and 
Article  XXX.  of  this  treaty  shall  take  effect  as  soon  as  the  laws  required 
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to  carry  them  into  operation  shall  have  been  passed  by  the  Imperial  Par- 
liament of  Great  Britain,  by  the  Parliament  of  Canada^  and  by  the  Legis- 
lature of  Prince  Edward's  Inland  on  the  one  hand,  and  by  the  Congress  of 
the  United  States  on  the  other.  Such  assent  having  been  given,  the  said 
articles  shall  remain  in  force  for  the  period  of  ten  years  from  the  date  at 
which  they  may  oome  into  operation ;  and  farther  nntil  the  expiration  of 
two  years  after  either  of  the  high  contracting  parties  shall  have  given 
notice  to  the  other  of  its  wish  to  terminate  the  same;  each  of  the  high 
contracting  parties  being  at  liberty  to  give  snch  notice  to  the  other  at  the 
end  of  the  said  period  of  ten  years  or  at  any  time  afterward. 

Article  XXXIV.  Whereas  it  was  stipulated  by  Article  I.  of  the  treaty 
conclnded  at  Washington  on  the  15th  of  June  1846  between  the  United 
States  and  Her  Britannic  Majesty,  that  the  line  of  boundary  between  the 
territories  of  the  United  States  and  those  of  Her  Britannic  Majesty,  from 
the  point  of  the  forty-ninth  parallel  of  north  latitude  up  to  which  it  had 
already  been  ascertained,  should  be  continued  westward  along  the  said 
parallel  of  north  latitude  '^to  the  middle  of  the  channel  which  separates 
the  continent  from  Vancouver's  Island,  and  thence  southerly,  through  the 
middle  of  the  said  channel  and  of  Fuca  Straits,  to  the  Paoitic  Ocean ; " 
and  whereas  the  Commissioners  appointed  by  the  two  high  contracting 
parties  to  determine  that  portion  of  the  boundary  which  runs  southerly 
through  the  middle  of  the  channel  aforesaid,  were  unable  to  agree  upon 
the  same;  and  whereas  the  Government  of  Her  Britannic  Majesty  claims 
that  such  bonndary  line  should,  under  the  terms  of  the  treaty  above 
recited,  be  run  through  the  Rosario  Straits,  and  the  Grovemment  of  the 
United  States  claims  that  it  should  be  run  through  the  Canal  de  Haro,'  it 
is  agreed  that  the  respective  claims  of  the  Government  of  the  United 
States  and  of  the  Government  of  Her  Britannic  Majesty  shall  be  submitted 
to  the  arbitration  and  award  of  His  Majesty  the  Emperor  of  Germany, 
who,  having  regard  to  the  above-mentioned  article  of  the  said  treaty,  shall 
decide  thereupon,  finally  and  without  appeal,  which  of  those  claims  is 
most  in  accordance  with  the  true  interpretation  of  the  treaty  of  June 
15, 1846. 

Article  XXXV.  The  award  of  His  Majesty  the  Emperor  of  Germany 
shall  be  considered  as  absolutely  final  and  conclusive;  and  full  effect  shall 
be  given  to  such  award  without  any  objection,  evasion,  or  delay  whatso- 
ever. Such  decision  shall  be  given  in  writing  and  dated;  it  shall  be  in 
whatsoever  form  His  Majesty  may  choose  to  adopt;  it  shall  be  delivered 
to  the  Representatives  or  other  public  Agents  of  the  United  States  and  of 
Great  Britain,  respectively,  who  may  be  actually  at  Berlin,  and  shall  be 
considered  as  operative  from  the  day  of  the  date  of  the  delivery  thereof. 

Article  XXXVI.  The  written  or  printed  case  of  each  of  the  two  parties, 
accompanied  by  the  evidence  offered  in  support  of  the  same,  shall  be  laid 
before  His  Majesty  the  Emperor  of  Germany  within  six  months  from  the 
date  of  the  exchange  of  the  ratifications  of  this  treaty,  and  a  copy  of  such 
case  and  evidence  shall  be  communicated  by  each  pai*ty  to  the  other, 
through  their  respective  Representatives  at  Berlin. 

The  high  contracting  parties  may  include  in  the  evidence  to  be  con- 
sidered by  the  Arbitrator  such  documents,  official  correspondence,  and 
other  official  or  public  statements  bearing  on  the  subject  of  the  reference 
as  they  may  consider  necessary  to  the  support  of  their  respective  cases. 
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After  the  written  or  printed  case  shall  have  been  commnnicated  by  each 
party  to  the  other,  each  party  shall  have  the  power  of  drawing;  up  and  lay- 
ing before  the  Arbitrator  a  Recond  and  definitive  statement;  if  it  think  fit 
to  do  BO;  in  reply  to  the  ease  of  the  other  party  so  commnnicated,  which  de- 
finitive statement  shall  be  so  laid  before  the  Arbitrator,  and  also  be  mu- 
tually communicated  in  the  same  manner  as  aforesaid,  by  each  party  to  the 
other,  within  six  months  from  the  date  of  laying  the  first  statement  of  the 
case  before  the  Arbitrator. 

Article  XXXYII.  If,  in  the  case  submitted  to  the  Arbitrator,  either 
party  shall  specify  or  allude  to  any  report  or  document  in  its  own  exclusive 
possession  without  annexing  a  copy,  such  party  shall  be  bound,  if  the 
other  party  thinks  proper  to  apply  for  it,  to  furnish  that  party  with  a 
copy  thereof,  and  either  party  may  call  upon  the  other,  through  the  Arbi- 
trator, to  pro<luce  the  originals  or  certified  copies  of  any  papers  adduced 
as  evidence,  giving  in  each  instance  such  reasonable  notice  as  the  Arbi- 
trator may  require.  And  if  the  Arbitrator  should  desire  further  elucida- 
tion or  evidence  with  regard  to  any  point  contained  in  the  statements  laid 
before  him,  he  shall  be  at  liberty  to  require  it  from  either  party,  and  he 
shall  be  at  liberty  to  hear  one  Counsel  or  Agent  for  each  party,  in  relation 
to  any  matter,  and  at  such  time,  and  in  such  manner,  as  he  may  think  fit. 

Article  XXXVIII.  The  Representatives  or  other  public  Agents  of  the 
United  States  and  of  Great  Britain  at  Berlin,  respectively,  shall  be  consid- 
ered as  the  Agents  of  their  respective  Governments  to  conduct  their  cases 
before  the  Arbitrator,  who  shall  be  requested  to  address  all  his  communi- 
cations and  give  all  his  notices  to  such  Representatives  or  other  public 
Agents,  who  shall  represent  their  respective  Governments  generally,  in 
all  matters  connected  with  the  arbitration. 

Article  XXXIX.  It  shall  be  competent  to  the  Arbitrator  to  proceed  in 
the  said  arbitration,  and  all  matters  relating  thereto,  as  and  when  he  shall 
see  fit,  either  in  "person,  or  by  a  person  or  persons  named  by  him  for  that 
purpose,  either  in  the  presence  or  absence  of  either  or  both  Agents,  and 
either  orally,  or  by  written  discussion  or  otherwise. 

Article  XL.  The  Arbitrator  may,  if  he  think  fit,  appoint  a  Secretary, 
or  Clerk,  for  the  purposes  of  the  proposed  arbitration,  at  such  rate  of 
remuneration  as  he  shall  think  proper.  This,  and  all  other  expenses  of  and 
connected  with  the  said  arbitration,  shall  be  provided  for  as  hereinafter 
stipulated. 

Article  XLI.  The  Arbitrator  shall  be  requested  to  deliver,  together 
with  his  award,  an  account  of  all  the  costs  and  expenses  which  he  may 
have  been  put  to,  in  relation  to  this  matter,  which  shall  forthwith  be 
repaid  by  the  two  Governments  in  equal  moieties. 

Article  XLII.  The  Arbitrator  shall  be  requested  to  give  his  award  in 
writing  as  early  as  convenient  after  the  whole  case  on  each  side  shall  have 
been  laid  before  him,  and  to  deliver  one  copy  thereof  to  each  of  the  said 
Agents. 

Article  XLIII.  The  present  treaty  shall  be  duly  ratified  by  the  Presi- 
dent of  the  United  States  of  America,  by  and  with  the  advice  and  consent 
of  the  Senate  thereof,  and  by  Her  Britannic  Majesty;  and  the  ratifications 
shall  be  exchanged  either  at  Washington  or  at  London  within  six  months 
from  the  date  hereof,  or  earlier  if  possible. 
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Id  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this 
treaty  and  have  hereunto  affixed  our  seals. 

Done  in  duplicate  at  Washington  the  eighth  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-one. 

[SEAL.]  Hamilton  Fish. 

[SBAL.]  ROBT.  C.  SCHBNCK. 

[SBAL.]  Samuel  Nelson. 

[SEAL.]  Ebenezsr  Rogkwood  Hoab. 

[SEAL.]  Geo.  H.  Williams. 

[SEAL.]  De  Grey  &  Ripon. 

[SEAL.]  Stafford  H.  Northcotb. 

[SEAL.]  Edwd.  Thornton, 

[seal.]  John  A.  Macdonaij>. 

[seal.]  Mountague  Bernard. 

Conrention  respecting  places  for  holding  sessions  of  the  Commissioners  under  ike 
twelfth  article  of  the  treaty  of  May  S,  1871, 

[Concluded  January  18,  1873;  ratiflcations  exchanged  at  Washington  April  10,  1873; 
proclaimed  April  15,  1878.] 

Whereas,  pursuant  to  the  Xllth  Article  of  the  treaty  between  the  United 
States  and  Her  Britannic  Majesty  of  the  8th  of  May,  1871,  it  was  stipu- 
lated that  the  Commissioners  therein  provided  for  should  meet  at  Washing- 
ton ;  but  whereas  it  has  been  found  inconyenient  in  the  summer  season  to 
hold  those  meetings  in  the  city  of  Washington,  in  order  to  avoid  such 
inoonvenicDce,  the  President  of  the  United  States  has  invested  Hamilton 
Fishy  Secretary  of  State,  with  full  power,  and  Her  Britannic  Majesty  has 
invested  the  Kight  Honourable  Sir  Edward  Thornton,  one  of  Her  Majesty's 
Most  Honourable  Privy  Council,  Knight  Commander  of  the  Most  Honoar- 
able  Order  of  the  Bath,  Her  Majesty's  Envoy  Extraordinary  and  Minister 
Plenipotentiary  to  the  United  States,  with  like  power,  who  having  met 
and  examined  their  respective  powers,  which  were  found  to  be  in  proper 
form  have  agreed  upon  the  following 

ADDITIONAL  ARTICLE. 

It  is  agreed  that  the  sessions  of  the  Commissioners  provided  for  by  the 
twelfth  Article  of  the  Treaty  between  the  United  States  and  Her  Britan- 
nic Mi^^s^y  o^  ^^  S^b  of  ^^7  1871,  need  not  be  restricted  to  the  city  of 
Washington,  but  maybe  held  at  such  other  place  within  the  United  States 
as  the  commission  may  prefer. 

The  present  Additional  Article  shall  be  ratified,  and  the  ratifications 
shall  be  exchanged  at  Washington  as  soon  as  possible  thereafter. 

In  witness  whereof,  we  the  respective  Plenipotentiaries  have  signed  the 
same  and  have  hereunto  affixed  our  respective  seals. 

Done  in  duplicate  at  the  city  of  Waahington,  the  eighteenth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
three. 

[SEAL.]  Hamilton  Fish. 

[SBAL.]  Edwd.  Thornton. 
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C<mvenUon  for  the  arbitration  of  qtieaiions  as  to  JurisdictiofMl  rights  in  Behr- 

ing  Sea. 

[Signed  Febmary  29,  1892; 'ratifications  exchanged  at  Waabington  May  7,  1892;  pro- 
claimed  May  9, 1892.] 

The  United  States  of  America  and  Her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  being  desirous  to  provide  for  an 
amicable  settlement  of  the  questions  which  have  arisen  between  their  re- 
spective governments  concerning  the  jurisdictional  rights  of  the  United 
States  in  the  waters  of  Behring's  Sea,  and  concerning  also  the  preserva- 
tion of  the  fur-seal  in,  or  habitually  resorting  to,  the  said  Sea,  and  the 
rights  of  the  citizens  and  subjects  of  either  country  as  regards  the  taking 
of  fur-seal  in,  or  habitually  resorting  to,  the  said  waters,  have  resolved 
to  submit  to  arbitration  the  questions  involved,  and  to  the  end  of  con- 
cluding a  convention  for  that  purpose  have  appointed  as  their  respective 
Plenipotentiaries : 

The  President  of  the  United  States  of  America,  James  G.  Blaine,  Secre- 
tary of  State  of  the  United  States ;  and 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  Sir  Julian  Pauncefote,  G.  C.  M.  G.,  K.  C.  B.,  Her  Majesty's  Envoy 
Extraordinary  and  Minister  Plenipotentiary  to  the  United  States; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers  which  were  found  to  be  in  due  and  proper  form,  have  agreed  to 
and  concluded  the  following  articles. 

Abticlb  I.  The  questions  which  have  arisen  between  the  Government 
of  the  United  States  and  the  Government  of  Her  Britannic  Majesty 
concerning  the  jurisdictional  rights  of  the  United  States  in  the  waters  of 
Behring's  Sea,  and  concerning  also  the  preservation  of  the  fur  seal  in,  or 
habitually  resorting  to,  the  said  Sea,  and  the  rights  of  the  citizens  and 
subjects  of  either  country  as  regards  the  taking  of  fur-seal  in,  or  habitu- 
ally resorting  to,  the  said  waters,  shall  be  submitted  to  a  tribunal  of  Ar- 
bitration, to  be  composed  of  seven  Arbitrators,  who  shall  be  appointed  in 
the  following  manner,  that  is  to  say :  Two  shall  be  named  by  the  Presi- 
dent of  the  United  States ;  two  shall  be  named  by  Her  Britannic  Majesty ; 
His  Excellency  the  President  of  the  French  Republic  shall  be  jointly  re- 
quested by  the  High  Contracting  Parties  to  name  one;  His  Majesty  the 
King  of  Italy  shall  be  so  requested  to  name  one ;  and  His  Majesty  the 
King  of  Sweden  and  Norway  shall  be  so  requested  to  name  one.  The 
seven  Arbitrators  to  be  so  named  shall  be  jurists  of  distinguished  reputa- 
tion in  their  respective  countries;  and  the  selecting  Powers  shall  be  re- 
quested to  choose,  if  possible,  jurists  who  are  acquainted  with  the 
English  language. 

In  case  of  the  death,  absence  or  incapacity  to  serve  of  any  or  either  of 
the  said  Arbitrators,  or  in  the  event  of  any  or  either  of  the  said  Arbitra- 
tors omitting  or  declining  or  ceasing  to  act  as  such,  the  President  of  the 
United  States,  or  Her  Britannic  Majesty,  or  His  Excellency  the  President 
of  the  French  Republic,  or  His  Majesty  the  King  of  Italy,  or  His  Majesty 
the  King  of  Sweden  and  Norway,  as  tlie  case  may  be,  shall  name,  or  shall 
be  requested  to  name  forthwith  another  person  to  act  as  Arbitrator  in  the 
place  and  stead  of  the  Arbitrator  originally  named  by  such  head  of  a 
State. 
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And  in  tLe  event  of  a  refusal  or  omission  for  two  months  after  receipt 
of  the  joint  request  from  the  High  Contracting  Parties  of  His  Excellency 
the  President  of  the  French  Republic,  or  His  Majesty  the  King  of  Italy, 
or  His  Majesty  the  King  of  Sweden  and  Norway,  to  name  an  Arbitrator, 
either  to  fill  the  original  appointment  or  to  till  a  vacancy  as  above  pro- 
vided, then  in  such  case  the  appointment  shall  be  made  or  the  vacancy 
shall  be  filled  in  such  manner  as  the  High  Contracting  Parties  shall  agree. 

Article  II.  The  Arbitrators  shall  meet  at  Paris  within  twenty  days 
after  the  delivery  of  the  counter  cases  mentioned  in  Article  IV',  and  shall 
proceed  impartially  and  carefully  to  examine  and  decide  the  questions 
that  have  been  or  shall  be  laid  before  them  as  herein  provided  on  the  part 
of  the  Governments  of  the  United  States  and  Her  Britannic  Majesty 
respectively.  All  questions  considered  by  the  tribunal,  including  the 
final  decision,  shall  be  determined  by  a  itiajority  of  all  the  Arbitrators. 

Each  of  the  High  Contracting  Parties  shall  also  name  one  person  to 
attend  the  tribunal  as  its  Agent  to  represent  it  generally  in  all  matters 
connected  with  the  arbitration. 

Article  III.  The  printed  case  of  each  of  the  two  parties,  accompanied 
by  the  documents,  the  official  correspondence,  and  other  evidence  on  which 
each  relies,  shall  be  delivered  in  duplicate  to  each  of  the  Arbitrators  and 
to  the  Agent  of  the  other  party  as  soon  as  may  be  after  the  appointment 
of  the  members  of  the  tribunal,  but  within  a  period  not  exceeding  four 
months  from  the  date  of  the  exchange  of  the  ratitications  of  this  treaty. 

Article  IV.  Within  three  months  after  the  delivery  on  both  sides  of 
the  printed  case,  either  party  may,  in  like  manner  deliver  in  duplicate  to 
each  of  the  said  Arbitrators,  and  to  the  Agent  of  the  other  party,  a 
counter  case,  and  additional  documents,  correspondence,  and  evidence,  in 
reply  to  the  case,  documents,  correspondence,  and  evidence  so  presented 
by  the  other  party. 

If,  however,  in  consequence  of  the  distance  of  the  place  from  whicTi 
the  evidence  to  be  presented  is  to  be  procured,  either  party  shall,  within 
thirty  days  after  the  receipt  by  its  agent  of  the  case  of  the  other  party, 
give  notice  to  the  other  party  that  it  requires  additional  time  for  the 
delivery  of  such  counter  case,  documents,  correspondence  and  evidence, 
such  additional  time  so  indicated,  but  not  exceeding  sixty  days  beyond 
the  three  months  in  this  Article  provided,  shall  be  allowed. 

If  in  the  case  submitted  to  the  Arbitrators  either  party  shall  have  speci- 
fied or  alluded  to  any  report  or  document  in  its  own  exclusive  possession, 
without  annexing  a  copy,  such  party  shall  be  bound,  if  the  other  party 
thinks  proper  to  apply  for  it,  to  famish  that  party  with  a  copy  thereof; 
and  either  party  may  call  upon  the  other,  through  the  Arbitrators,  to  pro- 
duce the  originals  or  certified  copies  of  any  papers  adduced  as  evidence, 
giving  in  each  instance  notice  thereof  within  thirty  days  Jifter  delivery  of 
the  case ;  and  the  original  or  copy  so  requested  shall  be  delivered  as  soon 
as  may  be  and  within  a  period  not  exceeding  forty  days  after  receipt  of 
notice. 

Article  V.  It  shall  bo  the  duty  of  the  Agent  of  each  party,  within  one 
month  after  the  expiration  of  the  time  limited  for  the  delivery  of  the 
counter  case  on  both  sides,  to  deliver  in  duplicate  tx>  each  of  the  suid 
Arbitrators  and  to  the  Agent  of  the  other  party  a  printed  argument  show- 
ing the  points  and  referring  to  the  evidence  upon  which  his  Government 
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relies,  and  either  party  may  also  support  the  same  before  the  Arbitrators 
by  oral  argument  of  counsel ;  and  the  Arbitrators  may,  if  they  desire  fur- 
ther elucidation  with  regard  to  any  point,  require  a  written  or  printed 
statement  or  argument,  or  oral  argument  by  counsel,  upon  it;  but  in  such 
case  the  other  party  shall  be  entitled  to  reply  either  orally  or  in  writing, 
as  the  case  may  be. 

Article  VI.  In  deciding  the  matters  submitteil  to  the  Arbitrators,  it  is 
agreed  that  the  following  five  points  shall  be  submitted  to  tliem,  in  order 
that  their  award  shall  embrace  a  distinct  decision  upon  each  of  said  live 
points,  to  wit: 

1.  What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Behring's 
Sea,  and  what  exclusive  rights  in  the  seal  fisheries  therein,  did  Russia 
assert  and  exercise  prior  and  up  to  the  time  of  the  cession  of  Alaska  to 
the  United  States? 

2.  How  far  were  these  claims  of  Jurisdiction  as  to  the  seal  fisheries  rec- 
ognized and  conceded  by  Great  Britain  ? 

3.  Was  the  body  of  water  now  known  as  the  Behring's  Sea  included  in 
the  phrase  '^  Pacific  Ocean, '^  as  used  in  the  Treaty  of  1825  between  Great 
Britain  and  Russia;  and  what  rights,  if  any,  in  the  Behring's  Sea  were 
held  and  exclusively  exercised  by  Russia  after  said  Treaty  ? 

4.  Did  not  all  the  rights  of  Russia  as  to  jurisdiction,  and  as  to  the  seal 
fisheries  in  Behring's  Sea  east  of  the  water  boundary,  in  the  Treaty 
between  the  United  States  and  Russia  of  the  30th.  March,  1867,  pass  unim- 
paired to  the  United  States  under  that  Treaty? 

5.  Has  the  United  States  any  right,  and  if  so,  what  right  of  protection 
or  property  in  the  fur-seals  frequenting  the  islands  of  the  United  States 
in  Behring  Sea  when  such  seals  are  found  outside  the  ordinary  three-mile 
limit? 

Article  VII.  If  the  determination  of  the  foregoing  questions  as  to  the 
exclusive  j  nrisdiction  of  the  United  States  shall  leave  the  subject  in  such 
position  that  the  concurrence  of  Great  Britain  is  necessary  to  the  estab- 
lishment of  Regulations  for  the  proper  protection  and  preservation  of  the 
fur-seal  in,  or  habitually  resorting  to,  the  Behring  Sea,  the  Arbitrators 
shall  then  determine  what  concurrent  Regulations  outside  the  jurisdic- 
tional limits  of  the  respective  Governments  are  necessary,  and  over  what 
waters  such  Regulations  should  extend,  and  to  aid  them  in  that  determi- 
nation the  report  of  a  Joint  Commission  to  be  appointed  by  the  respective 
Governments  shall  be  laid  before  them,  with  .such  other  evidence  as  either 
Government  may  submit. 

The  High  Contracting  Parties  furthermore  agree  to  coiiperate  in  secur- 
ing the  adhesion  of  other  Powers  to  such  Regulations. 

Article  VIII.  The  High  Contracting  Parties  having  found  themselves 
unable  to  agree  upon  a  reference  wliich  shall  include  the  question  of  the 
liability  of  each  for  the  injuries  alleged  to  have  been  sustained  by  the 
other,  or  by  its  citizens,  in  connection  with  the  claims  presented  and 
urged  by  it;  and,  being  solicitous  that  this  subordinate  question  should 
not  interrupt  or  longer  delay  the  submission  aud  determination  of  the 
main  questions,  do  agree  that  either  may  submit  to  the  Arbitrators  any 
question  of  fact  involved  in  said  claim  and  ask  for  a  finding  thereon,  the 
question  of  the  liability  of  either  Government  upon  the  facts  found  to  be 
the  subject  of  further  negotiation. 
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Article  IX.  The  High  Contraoting  Parties  having  agreed  to  appoint 
two  Commissioners  on  the  part  of  each  Government  to  make  the  joint 
investigation  and  report  contemplated  in  the  preceding  Article  YII,  and 
to  include  the  terms  of  the  said  Agreement  in  the  present  Convention,  to 
the  end  that  the  joint  and  several  reports  and  recommendations  of  said 
Commissioners  may  he  in  dae  form  submitted  to  the  Arbitrators  should 
the  contingency  therefor  arise,  the  said  Agreement  is  accordingly  herein 
included  as  follows : 

Each  Government  shall  appoint  two  Commissioners  to  investigate  con- 
jointly with  the  Commissioners  of  the  other  Government  all  the  facts 
having  relation  to  seal  life  in  Behring's  Sea,  and  the  measures  necessary 
for  its  proper  protection  and  preservation. 

The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree,  make 
a  joint  report  to  each  of  the  two  Governments,  and  they  shall  also  report, 
either  jointly  or  severally,  to  each  Government  on  any  points  upon  which 
they  may  be  unable  to  agree. 

These  reports  shall  not  be  made  public  until  they  shall  be  submitted  to 
the  Arbitrators,  or  it  shall  appear  that  the  contingency  of  their  being  used 
by  the  Arbitrators  can  not  arise. 

Article  X.  Each  Government  shall  pay  the  expenses  of  its  members  of 
the  Joint  Commission  in  the  investigation  referred  to  in  the  preceding 
Article. 

Article  XI.  The  decision  of  the  tribunal  shall,  if  possible,  be  made 
within  three  months  from  the  close  of  the  argument  on  both  sides. 

It  shall  be  made  in  writing  and  dated,  and  shall  be  signed  by  the  Arbi-- 
trators  who  may  assent  to  it. 

The  decision  shall  be  in  duplicate,  one  copy  whereof  shaU  be  delivered 
to  the  Agent  of  the  United  States  for  his  Government,  and  the  other  copy 
shall  be  delivered  to  the  Agent  of  Great  Britain  for  his  Government. 

Artici^  XII.  Each  Government  shall  pay  its  own  Agent  and  provide 
for  the  proper  remuneration  of  the  counsel  employed  by  it  and  of  the 
Arbitrators  appointed  by  it,  and  for  the  expense  of  preparing  and  sub- 
mitting its  case  to  the  tribunal.  All  other  expenses  connected  with  the 
Arbitration  shall  be  defrayed  by  the  two  Governments  in  equal  moieties. 

Article  XIII.  The  Arbitrators  shall  keep  an  accurate  record  of  their 
proceedings  and  may  appoint  and  employ  the  necessary  officers  to  assist 
them. 

Article  XIV.  The  High  Contracting  Parties  engage  to  consider  the 
result  of  the  proceedings  of  the  tribunal  of  arbitration,  as  a  full,  perfect, 
and  final  settlement  of  all  the  questions  referred  to  the  Arbitrators. 

Article  XV.  The  present  treaty  shall  be  duly  ratified  by  the  President 
of  the  United  States  of  America,  by  and  with  the  advice  and  consent  of 
the  Senate  thereof,  and  by  Her  Britannic  Majesty;  and  the  ratification 
shall  be  exchanged  either  at  Washington  or  at  London  within  six  months 
from  the  date  hereof,  or  earlier  if  possible. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this 
treaty  and  have  bereuuto  affixed  our  seals. 

Done  in  duplicate  at  Washington  the  twenty -ninth  day  of  February, 
one  thousand  eight  hundred  and  ninety-two. 

James  G.  Blaine.         [seal.] 
Julian  Pauncefote.    [seal.] 
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Convention  for  a  Modus  Vivendi  pending  the  Behring  Sea  Arbitration. 

[Sigued  April  18, 1892;  ratiflcations  exchanged  at  WaBhJngton  May  7, 1892;  proclaimed 

May  9, 1892.] 

Whereas  by  a  Convention  conclnded  between  the  United  States  of 
America  and  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Brit- 
ain and  Ireland,  on  the  twenty-ninth  day  of  February,  one  thousand 
eight  hundred  and  ninety-two,  the  High  Contracting  Parties  have  agreed 
to  submit  to  Arbitration,  as  therein  stated,  the  (questions  which  have  arisen 
between  them  concerning  the  jurisdictional  rights  of  the  United  States 
in  the  waters  of  Behrlng's  Sea  and  concerning  alHo  the  preservation  of  the 
fur-seal  in,  or  habitually  resorting  to,  the  said  sea,  and  the  rights  of  the 
citizens  and  subjects  of  either  country  as  regards  the  taking  of  the  fur- 
seal  in,  or  habitually  resorting  to,  the  said  waters;  and  whereas  the  High 
Contracting  Parties,  having  differed  as  to  what  restrictive  Begulations 
for  seal-hunting  are  necessary,  during  the  pendency  of  such  Arbitration, 
have  agreed  to  adjust  such  difference  in  manner  hereinafter  mentioned, 
and  without  prejudice  to  the  rights  of  either  party : 

The  said  High  Contracting  Parties  have  appointed  aa  their  Plenipoten- 
tiaries to  conclude  a  Convention  for  this  purpose,  that  is  to  say : 

The  President  of  the  United  States  of  America,  James  G.  Blaine,  Secre- 
tary of  State  of  the  United  States; 

And  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Sir  Julian  Pauncefote,  Knight  Grand  Cross  of  the  Most  Dis- 
tinguished Order  of  Saint  Michael  and  Saint  George,  Knight  Commander 
of  the  Most  Honorable  Order  of  the  Bath,  and  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  Her  Britannic  Majesty  to  the  United  States; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  fdund  in  due  and  good  form,  have  agreed  upon  and  concluded  the 
following  Articles: 

Article  I.  Her  Majesty's  Government  will  prohibit,  during  the  pend- 
ency of  the  Arbitration,  seal  killing  in  that  part  of  Behring  Sea  lying 
eastward  'of  the  line  of  demarcation  described  in  Article  No.  I  of  the 
Treaty  of  1867  between  the  ITnited  States  and  Russia,  and  will  prom])tIy 
use  its  best  efforts  to  ensure  the  observance  of  this  prohibition  by  British 
subjects  and  ves^ela. 

Article  II.  The  United  States  Government  will  prohibit  seal-killing 
for  the  same  period  in  the  same  part  of  Behring's  Sea,  and  on  the  shores 
and  islands  thereof,  the  property  of  the  United  States  (in  excess  of  seven 
thousand  five  hundred  to  be  taken  on  the  islands  for  the  subsistence  of  the 
natives),  and  will  promptly  use  its  best  efforts  to  ensure  the  observance 
of  this  piohibition  by  Cruited  States  citizens  and  vessels. 

Article  III.  Every  vessel  or  person  offending  against  this  prohibition 
in  the  said  waters  of  Behring  Sea  outside  of  the  ordinary  territorial  limits 
of  the  United  States,  may  be  seized  and  detained  by  the  naval  or  other 
duly  commissioned  officers  of  either  of  the  High  Contracting  Parties,  but 
they  shall  be  handed  over  as  soon  as  practicable  to  the  authorities  of  the 
Nation  to  which  they  respectively  belong,  who  alone  shall  have  jurisdic- 
tion to  try  the  offence  and  impoHe  the  penalties  for  the  same.  The 
witnesses  and  proof  necessary  to  establish  the  offence  shall  also  be  sent 
with  them. 

Article  IV.  In  order  to  facilitate  such  proper  infjuiries  as  Her  Majesty's 
Government  may  desire  to  make  with  a  view  to  the  presentation  of  the 
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case  and  arguments  of  that  GovemmoDt  before  the  Arbitrators,  it  is  agreed 
that  suitable  persons  designated  by  Great  Britain  will  be  permitted  ataoy 
time,  upon  application,  to  visit  or  remain  upon  the  Seal  Islands  during 
the  sealing  season  for  that  purpose. 

Article  V.  If  the  result  of  the  Arbitration  be  to  affirm  the  right  of 
British  Sealers  to  take  seals  in  Behring  Sea  witbin  the  bounds  claimed  by 
the  Uoited  States,  under  its  purchase  from  Russia,  then  compensation 
shall  be  made  by  the  United  States  to  Great  Britain  (for  the  use  of  her 
subjects)  for  abstaining  from  the  exercise  of  that  right  during  the  pen- 
dency of  the  Arbitration  upon  the  basis  of  such  a  regulated  and  limited 
catch  or  catches  as  in  the  opinion  of  the  Arbitrators  might  have  been  taken 
without  an  undue  diminution  of  the  seal-herds ;  and,  on  the  other  hand, 
if  the  result  of  the  Arbitration  shall  be  to  deny  the  right  of  British  sealers 
to  take  seals  within  the  said  waters,  then  compensation  shall  be  made  by 
Great  Britain  to  the  United  States  (for  itself,  its  citizens  and  lessees)  for 
this  agreement  to  limit  the  island  catch  to  seven  thousand  live  hundred  a 
season,  upon  the  basis  of  the  difference  between  this  number  and  such 
larger  catch  as  in  the  opinion  of  the  Arbitrators  might  have  been  taken 
without  an  undue  diminution  of  the  seal-herds. 

The  amount  awarded,  if  any,  in  either  case  shall  be  such  as  under  all 
the  circumstances  is  just  and  equitable,  and  shall  be  promptly  paid. 

Akticlk  VI.  This  Convention  may  be  denounced  by  either  of  the  Hi^ 
Contracting  Parties  at  any  time  after  the  thirty-first  day  of  October,  one 
thousand  eight  hundred  and  ninety-three,  on  giving  to  the  other  Party 
two  mouths  notice  of  its  termination ;  and  at  the  expiration  of  such  notice 
the  Convention  shall  cease  to  be  in  force. 

Articlk  VII.  The  present  Convention  shall  be  duly  ratified  by  the  Pres- 
ident of  the  United  States,  by  and  with  the  advice  and  consent  of  the 
Senate  thereof,  and  by  Her  Britannic  Majesty;  and  the  ratifications  shall 
be  exchanged  either  at  Washington  or  at  London  as  early  as  possible. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries  have  signed  this 
Convention  and  have  hereunto  affixed  our  Seals. 

Done  in  duplicate  at  Washington,  this  eighteenth  day  of  April,  one  thou- 
sand eight  hundred  and  ninety-two. 

James  G.  Blaine.         [seal.] 
Julian  Paunckfotb.    [seal.] 

Convention  for  the  settlement  of  claims  present^  by  Great  Britain  against  ike 
United  States  in  virtue  of  the  Convention  of  February  S9,  1899, 

[Coiioluded  February  8,  1896;  ratitication  advised  by  the  Senate,  with  amendmenta,  April 
15,  18»6;  ratifliHl  by  the  PreHideot  April  23,  1896;  ratified  by  Her  Britannic  Mi^eatj 
May  U,  1896;  ratifications  exchanged  June  3,  1896;  proclaimed  June  11,  1896. 

Wherea«,  a  Convention  between  the  Governments  of  the  United  States 
of  America  and  Great  Britain,  providing  for  the  settlement  of  claims  pre- 
sented by  Great  Britain  against  the  United  States  in  virtue  of  the  Con- 
vention of  February  29,  1892,  between  the  same  High  Contracting  Parties, 
was  concluded  and  signed  by  their  respective  Plenipotentiaries  at  the 
City  of  Washington,  on  the  eigbtli  day  of  February  1896,  which  Conven- 
tion, being  in  the  English  language,  and  as  amended  by  the  Senate  of  the 
United  States,  is  wora  for  wonl  as  follows: 

Whereas  by  a  Treaty  between  the  United  States  of  America  and  Her 
Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
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signed  at  Washington  on  February  29,  1892,  the  questions  which  had 
arisen  between  their  respective  Governments  concerning  the  jurisdictional 
rights  of  the  United  States  in  the  waters  of  Behring  Sea,  and  concerning 
also  the  preservation  of  the  fur-seal  in,  or  habitually  resorting  to,  the  said 
Sea,  and  the  rights  of  the  citizens  and  subjects  of  either  country  as  re-* 
gards  the  taking  of  fur-seal  in,  or  habitually  resorting  to,  the  said  waters, 
were  submitted  to  a  Tribunal  of  Arbitration  as  therein  constituted ; 

And  whereas  the  High  Contracting  Parties  having  found  themselves 
unable  to  agree  upon  a  reference  which  should  include  the  question  of 
the  liability  of  each  for  the  iojuries  alleged  to  have  been  sustained  by  the 
other,  or  by  its  citizens,  in  connection  with  the  claims  presented  and 
urged  by  it,  did,  by  Article  VIII.  of  the  said  Treaty,  agree  that  either  party 
might  submit  to  the  Arbitrators  any  questions  of  fact  involved  in  said 
claims  and  ask  for  a  finding  thereon,  the  question  of  the  liability  of  either 
Grovemment  on  the  facts,  found  to  be  the  subject  of  further  negotiations; 

And  wheread  the  Agent  of  Great  Britain  did,  in  accordance  with  the 
provisions  of  said  Article  A^III.,  submit  to  the  Tribunal  of  Arbitration  cer- 
tain findings  of  fact  which  were  agreed  to  as  proved  by  the  Agent  of  the 
United  States,  and  the  Arbitrators  did  unanimously  find  the  facts  so  set 
forth  to  be  true,  as  appears  by  the  Award  of  the  Tribunal  rendered  on  the 
15th  day  of  August  1893; 

And  whereas  in  view  of  the  said  findings  of  fact  and  of  the  decision  of 
the  Tribunal  of  Arbitration  concerning  the  jurisdictional  rights  of  the 
United  States  in  Behring  Sea  and  the  right  of  protection  or  property  of 
the  United  States  in  the  fur-seals  frequenting  the  islands  of  the  United 
States  in  Behring  Sea,  the  Government  of  the  United  States  is  desirous 
that  in  so  far  as  its  liability  is  not  already  fixed  and  determined  by  the 
findings  of  fact  and  the  decision  of  said  Tribunal  of  Arbitration,  the 
question  of  such  liability  should  be  definitely  and  fully  settled  and  deter- 
mined, and  compensation  made,  for  any  injuries  for  which,  in  the  contem- 
plation of  the  Treaty  aforesaid,  and  the  award  and  hndings  of  the  Tribunal 
of  Arbitration  compensation  may  be  due  to  Great  Britain  from  the  United 
States; 

And  whereas  it  is  claimed  by  Great  Britain,  though  not  admitted  by  the 
United  States,  that  prior  to  the  said  award  certain  other  claims  against 
the  United  States  a4*crued  in  favor  of  Great  Britain  on  account  of  seizures 
of  or  interference  with  the  following  named  British  sealing  vessels, — to 
wit,  the  WandercTj  the  Winifred,  the  Henrietta  and  the  Oscar  and  Hattie, 
and  it  is  for  the  mutual  interest  and  convenience  of  both  the  High  Con- 
tracting Parties  that  the  liability  of  the  United  States,  if  any,  and  the 
amount  of  compensation  to  be  paid,  if  any,  in  respect  of  such  claims  and 
eaL'h  of  them  should  also  be  determined  under  the  provisions  of  this  Con- 
yention— all  claims  by  Great  Britain  under  Article  V.  of  the  Modus  Vivendi 
of  April  18, 1892  for  the  abstention  from  fishing  of  British  sealers  during 
the  pendency  of  said  arbitration  having  been  definitely  waived  before  the 
Tribunal  of  Arbitration : 

The  United  States  of  America  and  Her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  the  end  of  concluding  a  Conven- 
tion for  that  purpose,  have  appointed  as  their  respective  Plenipotentiaries : 

The  President  of  the  United  States,  the  Honorable  Sichard  Olney,  Sec- 
retary of  State;  and  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Right  Honorable  Sir  Julian  Pauncefote, 
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G.  C.  B,f  G.  C.  M.  G.,  Her  Majesty's  Ambassador  Extraordinary  and  Pleni- 
potentiary to  the  United  States ; 

Who,  after  having  commnnicated  to.  each  other  their  respective  fall 
powers,  which  were  found  in  due  and  proper  form,  have  agreed  to  and 
'conclnded  the  following  Articles: 

Article  I.  The  High  Contracting  Parties  agree  that  all  claims  on  ac- 
count of  injuries  sustained  by  persons  in  whose  behalf  Great  Britain  is 
entitled  to  claim  compensation  from  the  United  States  and  arising  by 
virtue  of  the  Treaty  aforesaid,  the  award  and  the  findings  of  the  said 
Tribunal  of  Arbitration,  as  also  the  additional  claims  specified  in  the  5th 
paragraph  of  the  preamble  hereto,  shall  be  referred  to  two  Commissioners, 
one  of  whom  shall  be  appointed  by  the  President  of  the  United  States, 
and  the  other  by  Her  Britannic  Majesty,  and  each  of  whom  shall  be 
learned  in  the  law.  Appended  to  this  Convention  is  a  list  of  the  claims 
intended  to  be  referred. 

Articlk  II.  The  two  Commissioners  shall  meet  at  Victor ia.  in  the  Prov- 
ince of  British  Columbia,  Canada,  as  soon  as  practicable  after  the  exchange 
of  the  ratifications  of  this  Convention,  and,  after  taking  an  oath  that  they 
will  fairly  and  impartially  investigate  the  claims  referred  to  tbem  and 
render  a  just  decision  thejreon,  they  shall  proceed  jointly  to  the  discharge 
of  their  duties. 

The  Commission  shall  also  sit  at- San  Francisco,  California,  as  well  as 
Victoria,  provided  either  Commissioner  shall  so  request  if  he  shall  be  of 
opinion  that  the  interebts  of  justice  shall  so  require,  for  reasons  to  be  re- 
corded on  the  minutes. 

Article  III.  The  said  Commissioners  shall  determine  the  liability  of  the 
United  States,  if  any,  in  respect  of  each  claim  and  assess  the  amount  of 
compensation,  if  any,  to  be  paid  on  account  thereof— so  far  as  they  shall 
bo  able  to  agree  thereon— and  their  decision  shall  be  accepted  by  the  two 
Governments  as  final. 

They  shall  be  authorized  to  hear  and  examine,  on  oath  or  affirmation, 
which  each  of  said  Commissioners  is  hereby  empowered  to  administer  or 
receive,  every  question  of  fact  not  found  by  the  Tribunal  of  Arbitration, 
and  to  receive  all  suitable  authentic  testimony  concerning  the  same;  and 
the  Government  of  the  United  States  shall  have  the  right  to  raise  the  ques- 
tion of  its  liability  before  the  Commissioners  in  any  case  where  it  shall  be 
proved  that  the  vessel  was  wholly  or  in  part  the  actual  property  of  a  citi- 
zen of  the  United  States. 

The  said  Commission,  when  sitting  at  San  Francisco  or  Victoria,  shall 
have  and  exercise  all  such  powers  for  the  procurement  or  enforcement  of 
testimony  as  may  hereafter  be  provided  by  appropriate  legislation. 

Article  IV.  The  Commissioners  may  appoint  a  Secretary  and  a  clerk  or 
clerks  to  assist  them  in  the  transaction  of  the  business  of  the  Commission. 

Article  V.  In  the  cases,  if  any,  in  which  the  Commissioners  shall  fail 
to  agree,  they  shall  transmit  to  each  Government  a  joint  report  stating  in 
detail  the  points  on  which  tliey  differ,  and  the  grounds  on  which  their 
opinions  have  been  formed ;  and  any  such  difierence  shall  be  referred  for 
final  adjustment  to  an  Umpire  to  be  appointed  by  the  two  Governments 
jointly,  or,  in  case  of  disagreement,  to  be  nominated  by  the  President  of 
the  Swiss  Confederation  at  the  request  of  the  two  Governments. 

Article  VI.  In  case  of  the  death,  or  incapacity  to  serve,  from  sickness 
or  any  other  cause,  of  either  of  the  two  Commissioners,  or  of  the  Umpire, 
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if  any,  his  place  shall  be  filled  in  themanuer  herein  provided  for  the  orig- 
inal appointment. 

Article  VII.  Each  Government  shall  provide  for  the  remuneration  of 
the  Commissioner  appointed  by  it. 

The  remuneration  of  the  Umpire,  if  one  should  be  appointed,  and  all 
contingent  and  incidental  expenses  of  the  Commission,  or  of  the  Umpire, 
shall  be  defrayed  by  the  two  Qoveruments  in  equal  moieties. 

AuTicLB  YIII.  The  amount  awarded  to  Great  Britain  under  this  Conven- 
tion on  accouut  of  any  claimant  shall  be  paid  by  the  Government  of  the 
United  States  to  the  Government  of  Her  Britannic  Mi^'esty  within  six 
months  after  the  amount  thereof  shall  have  been  finally  ascertained. 

Article  IX.  The  present  Convention  shall  be  duly  ratified  by  the  Presi- 
dent of  the  United  States  of  America,  by  and  with  the  advice  and  consent 
of  the  Senate  thereof,  and  by  Her  Britannic  Majesty;  and  the  ratifications 
shall  be  exchanged  either  at  Washington  or  at  London  within  six  months 
from  the  date  hereof,  or  earlier,  if  possible. 

In  faith  whereof,  wd,  the  respective  Plenipotentiaries,  have  signed  this 
Convention  and  have  hereunto  attixed  our  seals. 

Done  in  duplicate  at  Washington,  the  eighth  day  of  February  1896. 

Richard  Olney.  [seal.] 

Julian  Pauncbfote.     [seal.] 

appendix  of  claims. 
Claims  euhmitted  to  the  Tribunal  of  Arbitration  at  Paris, 


Name  of  vessel. 


Date  of  Mis-  |  Approximate   distance    Arom  land 
ure.  when  seized. 


Carolina . . 
Tbomtpon. 
Onward... 
Pavorite . . 


Aug.  1,1880  1 

Aug.  1,1886  1 

Aug.  2. 1880 

Aug.  2,18861 


AnnaBeok July    2.1887 

W.P.Sayward July    9,1887 

Dolphin July  12,1887 

Grace July  17,1887 

Alfred  Adams Aug.  10. 1887 

Ada i  Aug.  25, 1887 

Triumph Ang.  4,1887 

JuaniU July  31, 1889 

Pathfinder July  29. 1889 

Triumph July  11,1889 

Black  Diamond !  July  11, 1889 

Lily I  Aug.   6,1889 

Ariel July  30,1889 

Kat©: Aug.  13,1889 

Minnie July  15,1889 

Pathfinder Mar.  27,1890 


75  miles Corwin. 

70  miles Corwin. 

115  miles Corwin. 

Warned  by  Corwin  in  about  same  position  as 

Onward. 
60  miles 


United 
States  ves- 
sel making 

seisure. 


59  miles.. 
40  miles. 
96  miles. 
62  miles. 
15  miles. 


Rush. 
Rush. 
Rush. 
Rush. 
Rush. 
Bear. 


Warned  by  Rush  not  to  enter  Behring  Sea. 

66  miles Rush. 

50  miles I  Rush. 

Ordered  out  of  Behring  Sea  by  Rush— Query  as 
to  position  when  warned. 

35  miles i  Rush. 

66  miles '  Rush. 

Ordered  out  of  Behring  Sea  by  Rush. 

do 

65  miles 

Seized  in  Neah  Bay 


Personal  Claims 1886 

Pdtaonal  Chiims : 1887 

Costs  in  Say  ward  Case. 

ADDITIONAL  CLAIMS. 

Wanderer 1887-89 

Winifred 1891 

Henrietta 1892 

Osoar  and  Hattie 1882 
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HAYTI. 

Protocol  for  the  aubmission  to  an  arbitrator  of  the  claims  of  Antonio  Pellsiier 
and  A,  H.  Lazare  against  Hayti, 

[Signed  May  28,  1884.] 

Whereas  the  Government  of  the  United  States  of  America  has  presented 
to  the  Government  of  Hayti  the  claims  of  Antonio  Pelletier  and  A.  H. 
Lazare  for  indemnity  for  acts  against  person  and  property  alleged  to  have 
been  done  by  Haytian  authorities;  and 

Whereas  the  Government  of  Hayti  has  persistently  denied  its  liability 
in  the  premises ;  and 

Whereas  the  Honorable  William  Strong,  formerly  one  of  the  Justices  of 
the  Supreme  Court  of  the  United  States  of  America,  inspires  both  the  con- 
tracting pai^ties  will  full  confidence  in  his  learning,  ability  and  impartial- 
ity: therefore 

The  undersigned  Frederick  T.  Frelinghuysen,  Secretary  of  State  of  the 
United  States,  and  Stephen  Preston,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  of  the  Republic  of  Hayti.  duly  empowered  thereto  by 
their  respective  governments,  have  agreed  upon  the  stipulations  contained 
in  the  following  articles. 

Article  I.  The  said  claims  of  Antonio  Pelletier  and  A.  H.  Lazare  against 
the  Republic  of  Hayti  shall  be  referred  to  the  said  Honorable  William 
Strong,  as  sole  Arbitrator  thereof,  in  conformity  with  the  conditions  here- 
inafter laid  down. 

Articlb  II.  The  following  facts  as  to  these  two  claims  are  admitted  by 
the  Government  of  Hayti. 

A8  TO  ANTONIO  PELLETIER: 

That  Pelletier  was  master  of  the  bark  William^  which  vessel  entered 
Fort  Libert6  about  the  date  claimed  (3l8t  March  1861);  that  the  master 
and  crew  were  arrested  and  tried  on  a  charge  of  piracy  and  attempt  at 
slave  trading;  that  Pelletier,  the  master,  was  sentenced  to  be  shot  and  the 
mate  and  other  members  of  the  crew  to  various  terms  of  imprisonment; 
that  the  Supreme  Court  of  Hayti  reversed  the  judgment  as  to  Pelletier, 
and  sent  the  case  to  the  Court  at  Cape  Haytien,  where  he  was  retried,  and 
sentenced  to  five  years  imprisonment;  and  that  the  vessel,  with  her  tackle, 
was  sold,  and  the  proceeds  divided  between  the  Haytian  Government  and 
-the  party  who,  claiming  to  have  suffered  by  her  acts,  proceeded  against 
the  vessel  in  a  Haytian  tribunal. 

AS  TO  A.    H.   lazare: 

That  Lazare  entered  into  a  written  contract  with  the  Haytian  Govern- 
ment, September  23,  1874,  for  the  establishment  of  a  National  Bank  at 
Port-au-Prince,  with  branches,  the  capital  being  fixed  at  $3,000,000,  and 
afterwards  reduced  to  $1,500,000,  of  which  capital  the  government  waq^  to 
furnish  one-third  part  and  Lazare  two-thirds;  that  the  bank  was  to  be 
opened  in  one  year  from  the  date  of  the  contract,  and  an  extension  of 
forty-five  days  on  this  time  was  gpranted  on  Lazare's  request;  and  that  on 
the  day  when  the  Bank  was  to  be  opened  the  Haytian  Government,  alleg- 
ing that  Lazare  had  not  fulfilled  his  part  of  the  engagement,  declared,  in 
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accordance  with  the  stipalations  of  Article  24  of  the  agreement;  the  con- 
tract null  and  void,  and  forfeited  on  his,  Lazare's,  part. 

Article  III.  The  said  Arbitrator  shall  receive  and  examine  all  papers 
and  evidence  relating  to  said  claims,  which  may  be  presented  to  him  on 
behalf  of  either  government. 

If,  in  the  presence  of  such  papers  and  evidence  so  laid  before  him,  the 
said  arbitrator  shall  request  further  evidence,  whether  documentary  or 
by  testimony  given  under  oath  before  him  or  before  any  person  duly  com- 
missioned to  that  end,  the  two  governments,  or  either  of  them,  engage  to 
procure  and  furnish  such  further  evidence  by  all  means  within  their  power, 
and  all  pertinent  papers  on  file  with  either  government  shall  be  accessible 
to  the  said  Arbitrator. 

Both  governments  may  be  represented  before  said  Arbitrator  by  Coun- 
sel, who  may  submit  briefs,  and  may  also  be  heard  orally  if  so  desired  by 
the  arbitrator. 

Article  IV.  Before  entering  upon  the  discharge  of  his  duties,  the  said 
Arbitrator  shall  subscribe  to  t lie  following  declaration : 

''I  do  solemnly  declare  that  I  will  decide  impartially  the  claims  of 
Antonio  Pelletier  and  A.  H.  Lazare  preferred  09  behalf  of  the  Goyem- 
ment  of  the  United  States  against  the  Government  of  the  Republic  of 
Uayti ;  and  that  all  questions  laid  before  me  by  either  government  in 
reference  to  said  claims  shall  be  decided  by  me  according  to  the  rules  of 
International  Law  existing  at  the  time  of  the  transactions  complained  of.'' 

Akticlk  V.  The  said  Arbitrator  shiill  render  his  decision,  separately,  in 
each  of  the  aforesaid  cases,  within  one  year  from  the  date  of  this  agree- 
ment. 

Article  VI.  The  High  Contracting  parties  will  pay  equally  the  expenses 
of  the  Arbitration  hereby  provided;  and  they  agree  to  accept  the  decision 
of  said  Arbitrator,  in  each  of  said  cases,  as  final  and  binding,  and  to  give  to 
snch  decision  full  efl^ect  and  force,  in  good  faith,  and  withont  unnecessary 
delay  or  any  reservation  or  evasion  whatsoever. 

In  witness  whereof,  the  undersigned  have  hereunto  set  their  hands  and 
seals  this  twenty-eighth  day  of  May  1884. 

Fredk.  T.  Frelinghuyskn.     [l.  8.] 
Stephen  Preston.  [l.8.] 

Additional  protocol  of  agreement  made  for  the  purpose  of  extending  to  the  B8 
July  1885  the  term  provided  by  the  protocol  of  agreement  eigned  at  Waeh- 
ingtan  for  the  submission  to  an  arbitration  of  the  claims  called  Lazare  and 
Pelletier. 

Whereas  the  Government  of  the  United  States  has  expressed  to  the 
Haytian  Government  the  belief  that  the  decision  of  the  Arbitrator  named 
in  virtue  of  the  Protocol  of  agreement,  signed  at  Washington  the  28  May 
1884  for  the  consideration  of  the  said  claims  cannot  be  rendered  the  28 
May  next,  conformably  to  the  provisions  of  Article  V.  of  the  said  Protocol ; 

Whereas  a  new  delay  is  thus  recognized  as  necessary  to  favour  the 
decision  by  arbitration ; 

Whereas  the  Government  of  the  United  States  having  proposed  the  28 
July  of  the  present  year  as  the  final  term,  the  Haytian  Government,  on  its 
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part  accepts  the  date  of  the  28  July  1885  as  the  last  delay  for  the  consid- 
eration of  the  claims  Lazare  and  Pelletier ; 

For  these  considerations  and  reasons; 

The  undersigned,  John  Mercer  Langston,  Minister  Resident  of  the  United 
States  of  America  in  Hayti,  and  Brenor  Proph^te,  General  of  Division, 
Secretary  of  State  of  War  and  of  the  Marine,  charged  par  interim  of  the 
portfolio  of  Foreign  Relations,  duly  empowered  by  their  respectiye  Gov- 
ernments, have  concluded  the  agreement  contained  in  the  following 
article : 

SoLig  Article. 

The  date  of  the  28  July  1885  is  fixed  as  the  last  delay  in  which  shall  be 
delivered  the  decision  of  the  Arbitrator  charged  to  consider  the  claims 
known  under  the  name  of  claims  Lazare  and  Pelletier. 

In  witness  whereof  the  undersigned  have  hereunto  set  their  hands  and 
seals  this  twentieth  day  of  the  month  of  March  1885. 

John  Mercer  Langston.    [seal.] 
B.  Proph^te.  [seal.] 

Protocol  for  th^  »ubmiB8ion  to  an  arbitrator  of  the  claim  of  Charles  Adrieti 

Van  Bohkelen, 

[Signed  May  24, 1888.] 

The  United  States  of  America  and  the  Republic  of  Hayti,  being  mutually 
desirous  of  maintaining  the  good  relations  that  have  so  long  subsisted 
between  them  and  of  removing,  for  that  purpose,  all  causes  of  diflerence 
their  respective  representatives,  that  is  to  say :  Thomas  F.  Bayard,  Secre- 
tary of  State  of  the  United  States,  and  Stephen  Preston,  Envoy  Extraor- 
dinary and  Minister  Plenipotentiary  of  the  Republic  of  Hayti,  have 
agreed  upon  and  signed  the  following  protocol : 

1.  It  having  been  claimed  on  the  part  of  the  United  States  that  the 
imprisonment  of  Charles  Adrien  Van  Bokkelen,  a  citizen  of  the  United 
States,  in  Hayti,  was  in  derogation  of  the  ri<];hts  to  which  he  was  entitled 
as  a  citizen  of  tho  United  States  under  the  treaties  between  the  United 
States  and  Hayti,  which  the  Government  of  the  latter  country  denies,  it 
is  agreed  that  the  questions  raised  in  the  correspondence  between  the  two 
Governments  in  regard  to  the  imprisonment  of  the  said  Van  Bokkelen 
shall  be  referred  to  the  decision  of  a  person  to  be  agreed  upon  by  the 
Secretary  of  State  of  the  United  States  and  the  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  the  Republic  of  Hayti. 

2.  The  referee  so  chosen  shall  decide  the  case  upon  such  papers  as  may 
be  presented  to  him  by  the  Secretary  of  State  of  the  United  States  and 
the  Minister  of  Hayti  respectively,  within  two  months  after  the  date  of 
his  appointment;  but  he  shall  not  take  into  consideration  any  question 
not  raised  in  the  correspondence  between  the  two  Governments  prior  to 
the  date  of  the  signature  of  this  protocol. 

3.  Each  Government  shall  submit  with  tho  papers  presented  by  it  a 
brief  of  argument,  and  shonld  the  referee  so  desire,  he  may  require  far- 
ther argument,  oral  or  written,  to  be  made  within  five  months  from  the 
date  of  his  appointment.  Ho  shall  render  his  decision  within  six  months 
from  said  date. 

4.  A  reasonable  fee  to  the  Referee  shall  be  paid  by  the  Government  of 
Hayti. 
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5.  Any  award  ma<le  shall  be  final  and  conclusive  and,  if  in  favor  of  the 
claimant,  shall  be  paid  by  the  Government  of  Hayti  within  twelve  (12) 
months  of  the  date  of  such  award. 

Done  in  duplicate,  at  Washin^on  this  24th  day  of  May,  one  thousand 
eight  hundred  and  eighty- eight. 

T.  F.  Bayard.  [seal.] 

Stephen  Preston,     [seal.] 

MEXICO. 

Convention  for  the  adjustment  of  claims  of  citizens  of  the  United  States  against 

Mexico. 

[Concluded  April  11,  1839;  ratifications  exchanged  at  Washington  April  7,  1840;   pro- 
claimed April  8,  1840.] 

Whereas  a  convention  for  the  adjustment  of  ciaims  of  citizens  of  the 
United  States  upon  the  Government  of  the  Mexican  Republic  was  con- 
cluded and  signed  at  Washington  on  the  10th  day  of  September  1838, 
which  convention  was  not  ratified  on  the  part  of  the  Mexican  Government, 
on  the  alleged  ground  that  the  consent  of  His  Majesty  the  King  of  Prus- 
sia to  provide  an  arbitrator  to  act  in  the  case  provided  by  said  convention 
could  not  be  obtained ; 

And  whereas  the  parties  to  said  convention  are  still,  and  equally,  desir- 
ous of  terminating  the  discussions  which  have  taken  pl9,ce  between  them 
in  respect  to  said  claims,  arising  from  injuries  to  the  persons  and  property 
of  citizens  of  the  United  States  by  Mexican  authorities,  in  a  manner 
equally  advantageous  to  the  citi/^ens  of  the  United  States,  by  whom  said 
injuries  have  been  sustained,  and  more  convenient  to  Mexico  than  that 
provided  by  said  convention : 

The  President  of  the  United  States  has  named  for  this  purpose,  and  fur- 
nished with  full  powers,  John  Forsyth,  Secretary  of  State  of  the  said 
United  States;  and  the  President  of  the  Mexican  Republic  has  named  His 
Excellency  Seiior  Don  Francisco  Pizarro  Martinez,  accredited  as  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  the  Mexican  Republic  to 
the  United  States,  and  has  furnished  him  with  full  powers  for  the  same 
purpose; 

And  the  said  Plenipotentiaries  have  agreed  upon  and  concluded  the 
following  articles : 

Akticlf.  I.  It  is  agreed  that  all  claims  of  citizens  of  the  United  States 
upon  the  Mexican  Government,  statements  of  which,  soliciting  the  inter- 
position of  the  Government  of  the  United  States,  have  been  presented  to 
the  Department  of  State  or  to  the  diplomatic  agent  of  the  United  States 
at  Mexico  until  the  signature  of  this  convention,  shall  be  reierred  to  four 
commissioners,  who  shall  form  a  board)  and  be  appointed  in  the  following 
manner,  namely :  two  commissioners  shall  be  appointed  by  the  President 
of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate 
thereof,  and  two  commissioners  by  the  President  of  the  Mexican  Republic. 
The  said  commissioners,  so  appointed,  shall  be  sworn  impartially  to  exam- 
ine and  decide  upon  the  said  claims  according  to  such  evidence  as  shall 
be  laid  before  them  on  the  part  of  the  United  States  and  the  Mexican 
Republic  respectively. 

Articlic  II.  The  said  board  shall  have  two  secretaries,  versed  in  the 
English  and  Spanish  languages;  one  to  be  appointed  by  the  President  of 
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the  United  States,  by  and  with  the  advice  and  consent  of  the  Senato 
thereof,  and  the  other  by  the  President  of  the  Mexican  Republic.  And 
the  said  Secretaries  shall  be  sworn  faithfully  to  discharge  their  dnty  in 
that  capacity. 

Article  III.  The  said  board  shall  meet  in  the  city  of  Washington 
within  three  months  after  the  exchange  of  the  ratifications  of  this  con- 
yention,  and  within  eighteen  months  from  the  time  of  its  meeting  shall 
terminate  its  duties.  The  Secretary  of  State  of  the  United  States  shall, 
immediately  after  the  exchange  of  the  ratifications  of  this  convention, 
give  notice  of  the  time  of  the  meeting  of  the  said  board,  to  be  published 
in  two  newspapers  in  Washington,  and  in  such  other  papers  as  he  may 
think  proper. 

Article  IV.  All  documents  which  now  are  iu,  or  hereafter,  during  the 
continuance  of  the  commission  constituted  by  this  convention,  may  oome 
into  the  possession  of  the  Department  of  State  of  the  United  States,  in 
relation  to  the  aforesaid  claims,  shall  be  delivered  to  the  board.  The  Mex- 
ican Government  shall  furnish  all  such  documents  and  explanations  as 
may  be  in  their  possession,  for  the  adjustment  of  the  said  claims  accord- 
ing to  the  principles  of  justice,  the  law  of  nations,  and  the  stipulations 
of  the  treaty  of  amity  and  commerce  between  the  United  States  and  Mex- 
ico of  the  5th  of  April  1831;  the  said  documents  to  be  specified  when 
demanded  at  the  instance  of  the  said  commissioners. 

Article  V.  The  said  commissioners  shall,  by  a  report  under  their  hands 
and  seals,  decide  upon  the  Justice  of  the  said  claims  and  the  amount  of 
compensation,  if  any,  due  from  the  Mexican  Government  in  each  case. 

Article  YI.  It  is  agreed  that  if  it  should  not  be  convenient  for  the 
Mexican  Government  to  pay  at  once  the  amount  so  found  due,  it  shall  be 
at  liberty,  immediately  after  the  decisions  in  the  several  cases  shall  have 
taken  place,  to  issue  Treasury  notes,  receivable  at  the  maritime  custom- 
houses of  the  Republic  in  payment  of  any  duties  which  may  be  due  or 
imposed  at  said  custom- hou-ses  upon  goods  entered  for  importation  or  ex- 
portation ;  said  Treasury  notes  to  bear  interest  at  the  rate  of  eight  per 
centum  per  annum  from  the  date  of  the  award  on  the  claim  in  payment  of 
which  said  Treasury  notes  shall  have  been  issued  until  that  of  their  re- 
ceipt at  the  Mexican  custom-houses.  But  as  the  presentation  and  receipt 
of  said  Treasury  notes  at  said  custom-houses  in  large  amounts  might  be 
inconvenient  to  the  Mexican  Government,  it  is  further  agreed  that,  in  such 
case,  the  obligation  of  said  Government  to  receive  them  in  payment  of 
duties,  as  above  stated,  may  be  limited  to  one-half  the  amount  of  said 
duties. 

Article  VII.  It  is  farther  agreed  that  in  the  event  of  the  commissioners 
differing  in  relation  to  the  aforesaid,claims,  they  shall,  jointly  or  severally, 
draw  up  a  report,  st«,ting,  in  detail,  the  points  on  which  they  differ,  and 
the  grounds  upon  which  their  resjiective  opinions  have  been  formed.  And 
it  is  agreed  that  the  said  report  or  reports,  with  authenticated  copies  of 
all  documents  upon  which  they  may  be  founded,  shall  be  referred  to  the 
decision  of  His  Majesty  the  King  of  Prussia.  But  as  the  documents  re- 
lating to  the  aforesaid  claims  are  so  voluminous  that  it  cannot  be  expected 
His  Prussian  Majesty  would  be  willing  or-  able  personally  to  investigate 
them,  it  is  agreed  that  he  shall  appoint  a  person  to  act  as  an  arbiter  in  his 
behalf;  that  the  person  so  appointed  shall  proceed  to  Washington ;  that  his 
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traTelling  expenses  to  that  city  and  from  thence  on  his  return  to  his  place  of 
residence  in  Prussia,  shall  be  defraye<l,  one-half  by  the  United  States  and 
one  half  by  the  Mexican  Republic ;  and  that  he  shall  receive  as  a  compensa- 
tion for  his  services  a  sum  equal  to  one-half  the  compensation  that  may  be 
allowed  by  the  United  States  to  one  of  the  commissioners  to  be  appointed 
by  them,  added  to  one-half  the  compensation  that  may  be  allowed  by  the 
Mexican  Government  to  one  of  the  commissioners  to  be  appointed  by  it. 
And  the  compensation  of  such  arbiter  shall  be  paid,  one-half  by  the 
United  States  and  one-half  by  the  Mexican  Government. 

Article  VIII.  Immediately  after  the  signature  of  this  convention,  the 
Plenipotentiaries  of  the  contracting  parties  (both  being  thereunto  com- 
petently authorized)  shall;  by  a  Joint  note,  addressed  to  the  Minister  for 
Foreign  Affairs  of  His  Majesty  the  King  of  Prussia,  to  be  delivered  by  the 
Minister  of  the  United  States  at  Berlin,  invite  the  said  monarch  to  appoint 
an  umpire  to  act  in  hi?  behalf  in  the  manner  above  mentioned,  in  case 
this  convention  shall  be  ratified  respectively  by  the  Governments  of  the 
United  States  and  Mexico. 

Articlb  IX.  It  is  agreed  that,  in  the  event  of  His  Prussian  Mi^'esty's 
declining  to  appoint  an  umpire  to  act  in  his  behalf,  as  aforesaid,  the  con- 
tracting parties,  on  being  informed  thereof,  shall,  without  delay,  invite 
Her  Britannic  Majesty,  and  in  case  of  her  declining,  His  Majesty  the  King 
of  the  Netherlands,  to  appoint  an  umpire  to  act  in  their  behalf,  respec- 
tively, ae  above  provided. 

Canrentiofh  for  the  aettlement  of  claims, 

[CoDcluded  July  4,1868;   ratifications  exchanged  at  Washington  February  1,  1869;  pro 
claimed  February  1,  I860.] 

Whereas  it  is  desirable  to  maintain  and  increase  the  friendly  feelings 
between  the  United  States  and  the  Mexican  Republic,  and  so  to  strengthen 
the  system  and  principles  of  republican  government  on  the  American 
continent;  and  whereas  since  the  signature  of  the  treaty  of  Guadalupe 
Hidalgo,  of  the  2d  of  February  1848,  claims  and  complaints  have  been 
made  by  citizens  of  the  United  States,  on  account  of  injuries  to  their 
persons  and  their  property  by  authorities  of  that  republic,  and  similar 
claims  and  complaints  have  been  made  on  account  of  injuries  to  the  per- 
sons and  property  of  Mexican  citizens  by  authorities  of  the  United  States, 
the  President  of  the  United  States  of  America  and  the  President  of  the 
Mexican  Republic  have  resolved  to  conclude  a  convention  for  the  adjust- 
ment of  the  said  claims  and  complaints,  and  have  named  as  their  Plenipo- 
tentiaries, the  President  of  the  United  States,  William  H.  Seward,  Secretary 
of  State;  and  the  Prenident  of  the  Mexican  Republic,  Matias  Romero, 
acoredit-ed  as  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the 
Mexican  Republic  t-o  the  ITnited  States;  who,  after  having  communicated 
to  each  other  their  respective  full  powers,  found  in  good  and  due  form, 
have  agreed  to  the  following  articles : 

Articlr  I.  All  claims  on  the  part  of  corporations,  companies,  or  private 
individuals,  citizens  of  the  United  States,  upon  the  Government  of  the 
Mexican  Republic,  arising  from  injuries  to  their  persons  or  property  by 
authorities  of  the  Mexican  Republic,  and  all  claims  on  the  part  of  corpora- 
tions, companies,  or  private  individuals,  citizens  of  the  Mexican  Republic, 
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upon  the  Government  of  the  United  States,  arising  from  injuries  to  their 
persons  or  property  hy  aathorities  of  the  United  States,  which  may  have 
been  presented  to  either  Qovernment  for  its  interposition  with  the  other 
since  the  signature  of  the  treaty  of  Guadalupe  Hidalgo  between  the 
United  States  and  the  Mexican  Republic  of  the  2d  of  February  1848,  and 
which  yet  remain  unsettled,  as  well  as  any  other  such  claims  which  may 
be  presented  within  the  time  hereinafter  specified,  shall  be  referred  to  two 
commissioners,  one  to  be  appointed  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  one  by  the  Presi- 
dent of  the  Mexican  Republic.  In  case  of  the  death,  absence,  or  incapac- 
ity of  either  commissioner,  or  in  the  event  of  either  commissioner  omitting 
or  ceasing  to  act  as  such,  the  President  of  the  United  States  or  the  Presi- 
dent of  the  Mexican  Republic,  respectively,  shall  forthwith  name  another 
person  to  act  as  commissioner  in  the  place  or  stead  of  the  commissioner 
originally  named. 

The  commissioners  so  named  shall  meet  at  Washington  within  six  months 
after  the  exchange  of  the  ratifications  of  this  convention,  and  shall, 
before  proceeding  to  business,  make  and  subscribe  a  solemn  declaration 
that  they  will  impartially  and  carefully  examine  and  decide,  to  the  best  of 
their  judgment,  and  according  to  public  law,  justice  and  equity,  without 
fear,  favor,  or  afiection  to  their  own  country,  upon  all  such  claims  above 
specified  as  shall  be  laid  before  them  on  the  part  of  the  Governments  of  the 
United  States  and  of  the  Mexican  Republic,  respectively;  and  such 
declaration  shall  be  entered  on  the  record  of  their  proceedings. 

The  commissioners  shall  then  name  some  third  person  to  act  as  an  umpire 
in  any  case  or  cases  on  which  they  may  themselves  dififer  in  opinion.  If 
they  should  not  be  able  to  agree  upon  the  name  of  such  third  person,  they 
shall  each  name  a  person,  and  in  each  and  every  case  in  which  the  com- 
missioners may  dilt'er  in  opinion  as  to  the  decision  which  they  ought  to 
give,  it  shall  be  determined  by  lot  which  of  the  two  persons  so  named  shall 
be  umpire  in  that  particular  case.  The  person  or  persons  so  to  be  chosen 
to  be  umpire  shall,  before  proceeding  to  act  as  such  in  any  case,  make  and 
subscribe  a  solemn  declaration  in  a  form  similar  to  that  which  shall  already 
have  been  made  and  subscribed  by  the  commissioners,  which  shall  be 
entered  on  the  record  of  their  proceedings.  In  the  event  of  the  death, 
absence,  or  incapacity  of  such  person  or  persons,  or  of  his  or  their  omitting, 
or  declining,  or  ceasing  to  act  as  such  umpire,  another  and  different  per- 
son shall  be  named,  as  aforesaid,  to  act  as  such  umpire,  in  the  place  of  the 
person  so  originally  named,  as  aforesaid,  and  shall  make  and  subscribe 
such  declaration  as  aforesaid. 

Article  II.  The  commissioners  shall  then  conjointly  proceed  to  the 
investigation  and  decision  of  the  claims  which  shall  be  presented  to  their 
notice,  in  such  order  and  in  such  manner  as  they  may  conjointly  think 
proper,  but  upon  such  evidence  or  information  only  as  shall  be  furnished 
by  or  on  behalf  of  their  respective  governments.  They  shall  be  bound  to 
receive  and  peruse  all  written  documents  or  statements  which  may  be  pre- 
sented to  them  by  or  on  behalf  of  their  respective  governments  in  support 
of,  or  in  answer  to  any  claim,  and  to  hear,  if  required,  one  person  on  each 
side  on  behalf  of  each  government  on  each  and  every  separate  claim. 
Should  they  fail  to  agree  in  opinion  upon  any  individual  claim,  they  shall 
call  to  their  assistance  the  umpire  whom  tbey  may  have  agreed  to  name, 
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or  who  may  be  determined  by  lot,  as  the  caee  may  be ;  and  snch  nmpire, 
after  having  examined  the  evidence  addnced  for  and  against  the  claim, 
and  after  having  heard,  if  required,  one  person  on  each  side  as  aforesaid, 
and  consulted  with  the  commissioners,  shall  decide  thereupon  finally  and 
without  appeal.  The  decision  of  the  commissioners  and  of  the  umpire 
shall  be  given  upon  each  claim  in  writing,  shall  designate  whether  any 
sum  which  may  be  allowed  shall  be  payable  in  gold  or  in  the  currency  of 
the  United  States,  and  shall  be  signed  by  them  respectively.  It  shall  be 
competent  for  each  government  to  name  one  person  to  attend  the  commis- 
sioners as  agent  on  its  behalf,  to  present  and  support  claims  on  its  behalf, 
and  to  answer  claims  made  upon  it,  and  to  represent  it  generally  in  all 
matters  connected  with  the  investigation  and  decision  thereof. 

The  President  of  the  United  States  of  America  and  the  President  of  the 
Mexican  Repnblic  hereby  solemnly  and  sincerely  engage  to  consider  the 
decision  of  the  commissioners  conjointly,  or  of  the  umpire,  as  the  case 
may  be,  as  absolntely  final  and  conclusive  upon  each  claim  decided  upon 
by  them  or  him,  respectively,  and  to  give  full  effect  to  such  decisions 
without  any  objection,  evasion,  or  delay  whatsoever. 

It  is  agreed  that  no  claim  arising  out  of  a  transaction  of  a  date  prior  to 
the  2d  of  February  1848  shall  be  admissible  under  this  convention. 

Articlk  III.  Every  claim  shall  be  presented  to  the  commissioners 
within  eight  months  from  the  day  of  their  first  meeting,  unless  in  any 
case  where  reasons  for  delay  shall  be  established  to  the  satisfaction  of  the 
commissioners,  or  of  the  umpire  in  the  event  of  the  commissioners  differ- 
ing in  opinion  thereupon,  and  then  and  in  any  such  case  thepeiiod  for 
presenting  the  claim  may  be  extended  to  any  time  not  exceeding  three 
months  lunger. 

The  commissioners  shall  be 'bound  to  examine  and  decide  upon  every 
claim  within  two  years  and  six  mouths  from  the  day  of  their  first  meet- 
ing. It  shall  be  competent  for  the  commissioners  conjointly,  or  for  the 
umpire  if  they  differ,  to  decide  in  each  case  whether  any  claim  has  or  has 
not  been  duly  made,  preferred,  and  laid  before  them,  either  wholly  or  to 
any  and  what  extent,  according  to  the  true  intent  and  meaning  of  this 
convention. 

Articlk  IV.  When  decisions  shall  have  been  made  by  the  commission- 
ers and  the  arbiter  in  every  case  which  shall  have  been  laid  before  them, 
the  total  amount  awarded  in  all  the  cases  decided  in  favor  of  the  citizens 
of  the  one  party  shall  be  deducted  from  the  total  amount  awarded  to  the 
citizens  of  the  other  party,  and  the  balance,  to  the  amount  of  three  hun- 
dred thousand  dollars,  shall  be  paid  at  the  city  of  Mexico  or  at  the  city 
of  Washington,  in  gold  or  its  equivalent,  within  twelve  months  from  the 
close  of  the  commission,  to  the  government  in  favor  of  whose  citizens  the 
greater  amount  may  have  been  awarded,  without  interest  or  any  other 
deduction  than  that  specified  in  Article  YI.  of  this  convention.  The  resi- 
due of  the  said  balance  shall  be  paid  in  annual  installments  to  an  amount 
not  exceeding  three  hundred  thousand  dollars,  in  gt>ld  or  its  equivalent, 
in  any  one  year  until  the  whole  shall  have  been  paid. 

Articlk  V.  The  high  contracting  parties  agree  to  consider  the  result  of 
the  proceedings  of  this  commission  as  a  full,  perfect,  and  final  settlement 
of  every  claim  upon  either  government  arising  out  of  any  transaction  of 
a  date  prior  to  the  exchange  of  the  ratifications  of  the  present  convention ; 
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and  further  engage  that  every  such  claim,  whether  or  not  the  same  may 
have  heen  presented  to  the  notice  of,  made,  preferred,  or  laid  hefore  the 
said  commission,  shall,  from  and  after  the  conclusion  of  the  proceedings 
of  the  said  commission,  be  considered  and  treated  as  finally  settled, 
liarred,  and  thenceforth  inadmissible. 

Article  VI.  The  commissioners  and  the  umpire  shall  keep  an  accurate 
record  and  correct  minutes  of  their  proceedings,  with  the  dates.  For  that 
purpose  they  shall  appoint  two  secretaries  versed  in  the  language  of  both 
countries  to  assist  them  in  the  transaction  of  the  business  of  the  commis- 
sion. Each  government  shall  pay  to  its  commissioner  an  amount  of  salary 
not  exceeding  forty-five  hundred  dollars  a  year  in  the  currency  of  the 
United  States,  which  amount  shall  be  the  same  for  both  governments. 
The  amount  of  compensation  to  be  paid  to  the  umpire  shall  be  determined 
by  mutual  consent  at  the  close  of  the  commission,  but  necessary  and  rea- 
sonable advances  may  be  made  by  each  government  upon  the  joint  recom- 
niendation  of  the  commission.  The  salary  of  the  secretaries  shall  not  ex- 
ceed the  sum  of  twenty-five  hundred  dollars  a  year  in  the  currency  of  the 
United  States.  The  whole  expenses  of  the  commission,  including  contin- 
gent expenses^  shall  be  defrayed  by  a  ratable  deduction  on  the  amount  of 
the  sums  awarded  by  the  commisston,  provided  always  that  such  deduction 
shall  not  exceed  five  per  cent,  on  the  sums  so  awarded.  The  deficiency, 
if  any,  shall  be  defrayed  in  moieties  by  the  two  governments. 

Article  VII.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate 
thereof,  and  by  the  President  of  the  Mexican  Republic,  with  the  appro- 
bation of  the  Congress  of  that  Republic ;  and  the  ratifications  shall  be 
exchanged  at  Washington  within  nine  months  from  the  date  hereof,  or 
sooner  if  possible. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  af&xed  thereto  the  seals  of  their  arms. 

Done  at  Washington,  the  fourth  day  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-eight. 

[SEAL.]  William  H.  Seward. 

[SEAL.]  M.  Romero. 

Convention  for  extension  of  the  duration  of  the  joint  commieHon  for  the  settle- 
ment of  claims, 

[CoDoladed  April  19,  1871 ;   ratifications  exchanged  at  Washington  February  8,  1872; 
proclaimed  February  8,  1872.] 

Whereas  a  convention  was  concluded  on  the  4th  day  of  July  1868  be- 
tween the  United  States  of  America  and  the  United  States  of  Mexico,  for 
the  settlement  of  outstanding  claims  that  have  originated  since  the  sign- 
ing of  the  treaty  of  Guadalupe  Hidalgo,  on  the  2d  of  February  1848,  by  a 
mixed  commission  limited  to  endure  for  two  years  and  six  months  from 
the  day  of  the  iirst  meeting  of  the  commissioners;  and  whei*eas  doubts 
have  arisen  as  to  the  practicability  of  the  business  of  the  said  commission 
being  concluded  within  the  period  assigned : 

The  President  of  the  United  States  of  America  and  the  President  of  the 
United  States  of  Mexico  are  desirous  that  the  time  originally  fixed  for  the 
duration  of  the  said  commission  should  be  extended,  and  to  this  end  have 
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named  Plenipotentittries  to  agree  npon  the  beet  mode  of  effecting  this  ob- 
ject, that  is  to  say :  The  President  of  the  United  States  of  America,  Thomas 
H.  Nelson,  accredited  as  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary of  the  United  States  of  America  to  the  Mexican  Republic ;  and  the 
President  of  the  United  States  of  Mexico,  Manuel  Azpiroz,  Chief  Clerk 
and  in  charge  of  the  Ministry  of  Foreign  Relations  of  the  United  States 
of  Mexico;  who,  after  having  presented  their  respective  powers,  and 
fiuding  them  sufficient  and  in  due  form,  have  agreed  upon  the  following 
articles : 

Articxb  I.  The  high  contracting  parties  agree  that  the  term  assigned 
in  the  convention  of  the  4th  of  July  1868,  alcove  referred  to,  for  the  dura- 
tion of  the  said  commission,  shall  be  extended  for  a  time  not  exceeding 
one  year  from  the  day  when  the  functions  of  the  said  commission  would 
terminate  according  to  the  convention  referred  to,  or  for  a  shorter  time  if 
it  should  be  deemed  sufficient  by  the  commissioners,  or  the  umpire  in  case 
of  their  disagreement. 

It  is  agreed  that  nothing  contained  in  this  article  shall  in  anywise  alter 
or  extend  the  time  originally  fixed  in  the  said  convention  for  the  presenta- 
tion of  claims  to  the  mixed  commission. 

Article  II.  The  present  convention  shall  be  ratified,  and  the  ratifica- 
tions shall  be  exchanged  at  Washington,  as  soon  as  possible. 

In  witness  whereof  the  above-mentioned  Plenipotentiaries  have  signed 
the  same  and  affixed  their  respective  seals. 

Done  in  the  city  of  Mexico  the  19th  day  of  April,  in  the  year  one  thou- 
sand eight  hundred  and  seventy-one. 

[SEAL.]  Thomas  H.  Nelson. 

[seal.]  Manuel  Azpiroz. 

Convention  for  the  revival  and  further  extension  of  duration  of  the  joint  oom- 
miaeionfor  the  aettlement  of  olaime. 

[Concluded  November  27,  1872;  ratifloations  exchanged  at  Washington  July  17, 1873; 
proclaimed  July  24, 1878.] 

Whereas,  by  the  convention  concluded  between  the  United  States  and 
the  Mexican  Republic  on  the  fourth  day  of  July  1868,  certain  claims  of 
citizens  of  the  contracting  parties  were  submitted  to  a  joiut  commission, 
whose  functions  were  to  terminate  within  two  years  and  sisT  months,  reck- 
oning from  the  day  of  the  first  meeting  of  the  commissioners;  and 

Whereas  the  functions  of  the  aforesaid  joint  commission  were  extended, 
according  to  the  convention  concluded  between  the  same  parties  on  the 
nineteenth  day  of  April  1871,  for  a  term  not  exceeding  one  yeaf  from  the 
day  on  which  they  were  to  terminate  according  to  the  first  convention ; 
and  whereas  the  possibility  of  said  commission's  concluding  its  labors 
even  within  the  period  fixed  by  the  aforesaid  convention  of  April  nine- 
teenth 1871  is  doubtful; 

Therefore,  the  President  of  the  United  States  of  America  and  the  Presi- 
dent of  the  United  States  of  Mexico,  desiring  that  the  term  of  the  afore- 
mentioned commission  should  be  again  extended,  in  order  to  attain  this 
end,  have  appointed,  the  President  of  the  United  States  Hamilton  Fish, 
Secretary  of  Stfte,  and  the  President  of  the  United  States  of  Mexico 
Ignacio  Mariscal,  accredited  to  the  Government  of  the  United  States  as 
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Envoy  Extraordinary  and  Minister  Plenipotentiary  of  eaid  United  States 
of  Mexico,  who,  having  exchanged  their  respective  powers,  which  were 
found  sufficient  and  in  due  form,  have  agreed  upon  the  following  articles: 

Article  I.  The  high  contracting  parties  agree  that  the  said  commlBsion 
be  revived  and  that  the  time  fixed  by  the  convention  of  April  nineteenth 
1871  for  the  duration  of  the  commission  aforesaid,  shall  be  extended  for  a 
term  not  exceeding  two  years  from  the  day  on  which  the  functions  of  the 
said  commission  would  terminate  according  to  that  convention,  or  for  a 
shorter  time  if  it  should  be  deemed  sufficient  by  the  commissioners  or  the 
umpire,  in  case  of  their  disagreement. 

It  is  agreed  that  nothing  contained  in  this  article  shall  in  any  wise  alter 
or  extend  the  time  originally  fixed  in  the  said  convention  for  the  presenta- 
tion of  claims  to  the  commission. 

Article  II.  The  present  convention  shall  be  ratified  and  the  ratifica- 
tions shall  be  exchanged  at  Washington  as  soon  as  possible. 

In  witness  whereof,  the  above-named  Plenipotentiaries  have  signed  the 
same  and  affixed  their  respective  seals. 

Done  in  the  city  of  Washington  the  twenty-seventh  day  of  November, 
in  the  year  one  thousand  eight  hundred  and  seventy-two. 

[SEAL.]  Hamilton  Fish. 

[SEAL.]  IGNO.  MaRISCAL. 

Convention  ffn-  the  further  extension  of  duration  of  the  Joint  oomminion  for  the 
settlement  of  claims, 

[Conolnded  November  20, 187i;  ratifications  exchanged  at  Waahington  January  28, 1875; 
prbolaimed  Janoary  29, 1875.] 

Whereas  pursuant  to  the  convention  between  the  United  States  and  the 
Mexican  Republic  of  the  19th  day  of  April  1871,  the  functions  of  the  joint 
commission  under  the  convention  between  the  same  parties  of  the  4th  of 
July  1868  were  extended  for  a  term  not  exceeding  one  year  from  the  day 
on  which  they  were  to  terminate  according  to  the  convention  last  named: 

And  whereas  pursuant  to  the  first  article  of  the  convention  between 
the  same  parties,  of  the  twenty-seventh  day  of  November  one  thousand 
eight  hundred  and  seventy-two  the  joint  commission  above  referred  to 
was  revived  and  again  extended  for  a  term  not  exceeding  two  years  from 
the  day  on  which  the  functions  of  the  said  commission  woald  terminate 
pursuant  to  the  said  convention  of  the  nineteenth  day  of  April  1871 ;  but 
whereas  the  said  extensions  have  not  proved  sufficient  for  the  disposal  of 
the  business  before  the  said  commission,  the  said  parties  being  equally 
animated  i>y  a  desire  that  all  that  business  should  be  closed  as  originally 
contemplated,  the  President  of  the  United  States  has  for  this  purpose 
conferred  full  powers  on  Hamilton  Fish,  Secretary  of  State,  and  the  Presi- 
dent of  the  Mexican  Republic  has  conferred  like  powers  on  Don  Ignacio 
Mariscal,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  that 
republic  to  the  United  States.  And  the  said  Plenipotentiaries,  having 
exchanged  their  full  powers,  which  were  found  to  be  in  due  form,  have 
agreed  upon  the  following  articles. 

Article  I.  The  high  contracting  parties  agree  that  the  said  commission 
shall  again  be  extended,  and  that  tlio  time  now  fixed  for  its  duration  shall 
be  prolonged  for  one  year  from  the  lime  when  it  would  have  expired  pur- 
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snant  to  the  convention  of  the  twenty-seventh  of  November  1872 :  that  is 
to  say  nntil  the  thirty-first  day  of  January  in  the  year  one  thonsand  eight 
hundred  and  seventy-six. 

It  is,  however,  agreed  that  nothing  contained  in  this  article  shall  in  any 
wise  alter  or  extend  the  time  originally  fixed  by  the  convention  of  the  4th 
of  July  1868  aforesaid,  for  the  presentation  of  claims  to  the  commission. 

Articlb  II.  It  is  ftirther  agreed  that,  if  at  the  espiration  of  the  time 
when,  parsuaut  to  the  first  article  of  this  convention,  the  functions  of  the 
commissioners  will  terminate,  the  umpire  under  the  convention  should  not 
have  decided  all  the  cases  which  may  then  have  been  referred  to  him,  he 
shall  be  allowed  a  further  period  of  not  more  than  six  months  for  that 
purpose. 

Articlb  III.  All  cases  which  have  been  decided  by  the  commissioners 
or  by  the  umpire  heretofore,  or  which  shall  be  decided  prior  to  the  ex- 
change of  the  ratifications  of  this  convention,  shall,  from  the  date  of  such 
exchange  be  regarded  as  definitively  disposed  of,  and  shall  be  considered 
and  treated  as  finally  settled,  barred,  and  thenceforth  inadmissible.  And, 
pursuant  to  the  stipulation  contained  in  the  fourth  article  of  the  conven- 
tion of  the  fourth  day  of  July  one  thousand  eight  hundred  and  sixty-eight, 
the  total  amount  awarded  in  cases  already  decided  and  which  may  be 
decided  before  the  exchange  of  ratifications  of  this  convention  and  in  all 
cases  which  shall  be  decided  within  the  times  in  this  convention  respec- 
tively named,  for  that  purpose,  either  by  the  commissioners  or  by  the 
umpire,  in  favor  of  citizens  of  the  one  party  shall  be  deducted  from  the 
total  amount  awarded  to  the  citizens  of  the  other  party,  and  the  balance, 
to  the  amount  of  three  hundred  thousand  dollars  shall  be  paid  at  the  city 
of  Mexico,  or  at  the  city  of  Washington,  in  gold  or  its  equivalent,  within 
twelve  mouths  from  the  31st  day  of  January, one  thonsand  eight  hundred 
and  seventy-six  to  the  government  in  favor  of  whose  citizens  the  greater 
amount  may  have  been  awarded,  without  interest  or  any  other  deduction 
than  that  specified  in  Article  VI.  of  that  convention.  The  residue  of  the 
said  balance  shall  be  paid  in  annual  installments  to  an  amount  not  exceed- 
ing three  hundred  thousand  dollars  in  gold  or  its  equivalent,  in  any  one 
year  until  the  whole  shall  have  been  paid. 

Articlk  IY.  The  present  convention  shall  be  ratified  and  the  ratifica- 
tions shall  be  exchanged  at  Washington,  as  soon  as  possible. 

In  witness  whereof  the  above  named  Plenipotentiaries  have  signed  the 
same  and  affixed  thereto  their  respective  seals. 

Done  in  Washington  the  twentieth  day  of  November,  in  the  year  one 
thousand  eight  hundred  and  seventy-four. 

[SEAL.]  Hamilton  Fish. 

[SEAL.l  lONO.  MaRIHCAL. 

Convention  extending  functions  of  the  umpire  of  the  joint  oammiaeion  for  the 
settlement  of  claims  until  November  20 j  1876, 

[Ckinclnded  April  29,  1876;  ratiflcatious  exchanged  at  Washington  June  29,  1876;  pro- 
claimed June  29, 1876.] 

Whereas  pursuant  to  the  Convention  between  the  United  States  and 
the  Mexican  Republic  of  the  19th  day  of  April  1871  the  functions  of  the 
joint  commission  under  the  Convention  between  the  same  parties  of  the  4  th 
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of  July  1868  were  extended  for  a  term  not  exceeding  one  year  from  the 
day  on  which  they  were  to  terminate  according  to  the  convention  last 
named; 

And  whereas  pursuant  to  the  first  Article  of  the  convention  between 
the  same  parties,  of  the  twenty-seventh  day  of  November  one  thousand 
eight  hundred  and  seventy-two,  the  joint  Commission  above  referred  to 
was  revived  and  again  extended  for  a  term  not  exceeding  two  years  from 
the  day  on  which  the  functions  of  the  said  commission  would  terminate 
pursuant  to  the  said  Convention  of  the  nineteenth  day  of  April  1871 ; 

And  whereas  pursuant  to  the  Convention  between  the  same  parties,  of 
the  twentieth  day  of  November  one  thousand  eight  hundred  and  seventy- 
four,  the  said  commission  was  again  extended  for  one  year  from  the  time 
when  it  would  have  expired  pursuant  to  the  Convention  of  the  twenty- 
seventh  of  November,  one  thousand  eight  hundred  and  seventy-two,  that 
is  to  say,  until  the  thirty-first  day  of  January  one  thousand  eight  hundred 
and  seventy-six ;  and  it  was  provided  that  if  at  the  expiration  of  that 
time,  the  Umpire  under  the  Convention  should  not  have  decided  all  the 
cases  which  may  then  have  been  referred  to  him,  he  should  be  allowed  a 
further  period  of  not  more  than  six  months  for  that  purpose; 

And  whereas,  it  is  found  to  be  impracticable  for  the  Umpire  appointed 
pursuant  to  the  Convention  adverted  to,  to  decide  all  the  cases  referred  to 
him,  within  the  said  period  of  six  months  prescribed  by  the  Convention  of 
the  twentieth  of  November  one  thousand  eight  hundred  and  seventy-four; 

And  the  parties  being  still  animated  by  a  desire  that  all  that  business 
should  be  closed  as  originally  contemplated,  the  President  of  the  United 
States  has  for  this  purpose  conferred  full  powers  on  Hamilton  Fish,  Secre- 
tary of  State,  and  the  President  of  the  Mexican  Republic  has  conferred 
like  powers  on  Don  Ignacio^Mariscal,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  of  that  Republic  to  the  United  States ;  and  the  said  Pleni- 
potentiaries having  exchanged  their  full  powers,  which  were  found  to  be 
in  due  form,  have  agreed  upon  the  following  articles: 

Article  I.  The  high  contracting  parties  agree  that  if  the  Umpire  ap- 
pointed under  the  Convention  above  referred  to,  shall  not,  on  or  before 
the  expiration  of  the  six  months  allowed  for  the  purpose  by  the  second 
article  of  the  Convention  of  the  twentieth  of  November  one  thousand 
eight  hundred  and  seventy- four,  have  decided  all  the  cases  referre<l  to  him, 
he  shall  then  be  allowed  a  further  period  until  the  twentieth  day  of  No- 
vember one  thousand  eight  hundred  and  seventy-six,  for  that  purpose. 

Article  II.  It  is  further  agreed  that  so  soon  after  the  twentieth  day  bf 
November  one  thousand  eight  hundred  and  seventy-six,  as  may  be  practi- 
cable, the  total  amount  awarded  in  all  cases  already  decided,  whether  by 
the  Cotiimissioners  or  by  the  Umpire,  and  which  may  be  decided  before 
the  said  twentieth  day  of  November,  in  favor  of  citizens  of  the  one  party 
shall  be  deducted  from  the  total  amount  awarded  to  the  citizens  of  the 
other  party,  and  the  balance,  to  the  amount  of  three  hundi-ed  thousand 
dollars,  shall  be  paid  at  the  city  of  Mexico,  or  at  the  city  of  Washington, 
in  gold  or  its  equivalent,  on  or  before  the  thirty-first  day  of  January  one 
thousand  eight  hundred  and  seventy-seven,  to  the  government  in  favor  of 
whose  citizens  the  greater  amount  maj'  have  been  awarded,  without  in- 
terest or  any  other  deduction  than  that  specified  in  Article  VI.  of  the  said 
Convention  of  July  1868.    The  residue  of  the  said  balance  shall  be  paid 


Digitized  by 


Googl( 


TREATIES.  4781 

in  annual  installments  on  the  thirty-first  day  of  January  in  each  year,  to 
an  amount  not  exceeding  three  hundred  thousand  dollaTS,  in  gold  or  its 
equivalent,  in  any  one  year,  until  the  whole  shall  have  been  paid. 

Articui  III.  The  present  Convention  shall  be  ratified,  and  the  ratifica- 
tions shall  be  exchanged  at  Washington,  as  soon  as  possible. 

In  witness  whereof  the  above-named  Plenipotentiaries  have  signed  the 
same  and  affixed  thereto  their  respective  seals. 

Done  in  Washington,  the  twenty-ninth  day  of  April,  in  the  year  one 
thousand  eight  hundred  and  seventy-six. 

[SEAL.]  Hamilton  Fish. 

[SEAL.]  IGNO.   MaRISCAL. 

PARAGUAY. 

Convention  for  the  aetilement  of  claims  of  the  "  United  States  and  Paraguay 
Navigation  Company." 

[Condaded  February  4,  1859;  ntifloatioiis  exchaoged  at  Washington,  March  7,  1860; 
prochiimed  March  12,  1S60.] 

His  Excellency  the  President  of  the  United  States  of  America,  and  His 
Excellency  the  President  of  the  Republic  of  Paraguay,  desiring  to  remove 
every  cause  that  might  interfere  with  the  good  understanding  and  har- 
mony, for  a  time  so  unhappily  interrupted,  between  the  two  nations,  and 
now  so  happily  restored,  and  which  it  is  so  much  for  their  interest  to 
maintain ;  and  desiring  for  this  purpose  to  come  to  a  definite  understand- 
ing, equally  just  and  honorable  to  both  nations,  as  to  the  mode  of  settling 
a  pending  question  of  the  said  claims  of  the  ''United  States  and  Para- 
guay Navigation  Company'' — a  company  composed  of  citizens  of  the 
United  States — against  the  Government  of  Paraguay,  have  agreed  to  refer 
the  same  to  a  special  and  respectable  commission,  to  be  organized  and 
regulated  by  the  convention  hereby  established  between  the  two  high 
contracting  parties;  and  for  this  purjiose  they  have  appointed  and  con- 
ferred full  powers,  respectively,  to  wit : 

His  Excellency  the  President  of  the  United  States  of  America  upon 
James  B.  Bowlin,  a  Special  Commissioner  of  the  said  United  States  of 
America,  specifically  charged  and  empowered  for  this  purpose;  and  His 
Excellency  the  President  of  the  Republic  of  Paraguay  upon  Sefior  Nicho- 
las Vasquez,  Secretary  of  State  and  Minister  of  Foreign  Affairs  of  the 
said  Republic  of  Paraguay ; 

Who,  after  exchanging  their  full  powers,  which  were  found  in  good  and 
proper  form,  agreed  upon  the  following  articles : 

Article  I.  The  Government  of  the  Republic  of  Paraguay  binds  itself 
for  the  responsibility  in  favor  of  the  '*  United  States  and  Paraguay  Navi- 
gation Company,''  which  may  result  from  the  decree  of  oommissioners, 
who,  it  is  agreed,  shall  be  appointed  as  follows: 

Article  II.  The  two  high  contracting  parties,  appreciating  the  diffi- 
culty of  agreeing  upon  the  amount  of  the  reclamations  to  which  the  said 
company  may  be  entitled,  and  being  convinced  that  a  commission  is  the 
only  equitable  and  honorable  method  by  which  the  two  countries  can 
arrive  at  a  perfect  understanding  thereof,  hereby  covenant  to  adjust  them 
accordingly  by  a  loyal  commission.  To  determine  the  amount  of  said 
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leolamations,  it  is,  therefore,  agreed  to  constitute  sach  a  commission, 
whose  decision  shall  be  binding,  in  the  following  manner: 

The  Government  of  the  United  States  of  America  shall  appoint  one 
Commissioner,  and  the  Government  of  Paraguay  shall  appoint  another; 
and  these  two,  in  case  of  disagreement,  shall  appoint  a  third,  said  appoint- 
ment to  devolve  upon  a  person  of  loyalty  and  impartiality,  with  the  con- 
dition that  in  case  of  difference  between  the  Commissioners  in  the  choice 
of  an  Umpire,  the  diplomatic  representatives  of  Russia  and  Prussia,  ac- 
credited to  the  Government  of  the  United  States  of  America,  at  the  city 
of  Washington,  may  select  such  Umpire. 

The  two  Commissioners  named  in  the  said  manner  shall  meet  in  the  city 
of  Washington,  to  investigate,  adjust,  and  determine  the  amount  of  the 
claims  of  the  above-mentioned  company,  upon  sufficient  proofs  of  the 
charges  and  defences  of  the  contending  parties. 

Article  III.  The  said  Commissioners,  before  entering  upon  their  duties, 
shall  take  an  oath  before  some  judge  of  the  United  States  of  America  that 
they  will  fairly  and  impartially  investigate  the  said  claims,  and  a  just 
decision  thereupon  render,  to  the  best  of  their  judgment  and  ability. 

Article  IV.  The  said  Commissioners  shall  assemble,  within  one  year 
after  the  ratification  of  the  ''treaty  of  friendship,  commerce, and  naviga- 
tion'' this  day  celebrated  at  the  city  of  Assumption  between  the  two  high 
contracting  parties,  at  the  city  of  Washington,  in  the  United  States  of 
America,  and  shall  continue  in  session  for  a  period  not  exceeding  three 
months,  within  which,  if  they  come  to  an  agreement,  their  decision  shall 
be  proclaimed ;  and  in  case  of  disagreement,  they  shall  proceed  to  the 
appointment  of  an  Umpire  as  already  agreed. 

Article  V.  The  Government  of  Paraguay  hereby  binds  itself  to  pay 
to  the  Government  of  the  United  States  of  America,  in  the  city  of  Assump- 
tion, Paraguay,  thirty  days  after  presentation  to  the  Government  of  the 
Republic,  the  draft  which  that  of  the  United  States  of  America  shall  issne 
for  the  amount  for  which  the  two  Commissioners  concurring,  or  by  the 
Umpire,  shall  declare  it  responsible  to  the  said  company. 

Article  VI.  Each  of  the  high  contracting  parties  shall  cQmpensate  the 
Commissioner  it  may  appoint  the  sum  of  money  he  may  stipulate  for  his 
services,  either  by  installments  or  at  the  expiration  of  his  task.  In  case 
of  the  appointment  of  an  Umpire,  the  amount  of  his  remuneration  shall 
be  equally  borne  by  both  contracting  parties. 

Article  VII.  The  present  convention  shall  be  ratified  within  fifteen 
months,  or  earlier  if  possible,  by  the  Government  of  the  United  States  of 
America,  and  by  the  President  of  the  Republic  of  Paraguay  within  twelve 
days  from  this  date.  The  exchange  of  ratifications  shall  take  place  in  the 
city  of  Washington. 

In  faith  of  which,  and  in  virtue  of  our  ftill  powers,  we  have  signed  the 
present  convention  in  English  and  Spanish,  and  have  thereunto  set  our 
respective  seals. 

Done  at  Assumption,  this  fourth  day  of  February,  in  the  year  of  onr 
Lord  one  thousand  eight  hundred  and  fifty-nine,  being  the  eighty-third 
year  of  the  Independence  of  the  United  States  of  America,  and  the  forty- 
seventh  of  that  of  Paraguay. 

[SEAL.]  James  B.  Bowlin. 

[SEAL.]  Nicolas  Vasqubz. 
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Treaty  of  limils  between  the  Argentine  Befpublio  and  Paraguay. 

[Signed  at  Buenos  Ayres,  February  3, 1876;  ratifications  exchanged  at  Buenos  Ayres, 
September  13, 1876.] 

[Translation.] 

The  nn^Tsigned  MioisterB  Plenipotentiary  of  Paragaay  and  of  the  Argen- 
f  ine  Republic,  named  by  their  respective  Governments  in  order  to  conclude 
the  Boundary  Treaty  now  pending  between  both  Republics,  having  ex- 
changed their  full  powers  and  having  fonnd  them  in  good  and  due  form, 
agreed  as  follows : 

Akt.  I.  The  Republio  of  Paraguay  is  divided  from  the  Argentine  Repub- 
lic on  the  east  and  on  the  south  by  the  mid-channel  of  the  main  stream  of 
the  River  Paranii  from  its  confluence  with  the  River  Paraguay  to  the  lim- 
its of  the  Empire  of  Brazil  on  its  left  bank ;  the  island  of  Apipi  belonging 
to  the  Argentine  Republio,  and  the  island  of  Yacireta.to  that  of  Paraguay, 
as  declared  by  the  Treaty  of  1856.' 

II.  On  the  west  the  Republic  of  Paraguay  is  divided  from  the  Argentine 
Republio  by  the  mid-channel  of  the  main  stream  of  the  River  Paraguay 
from  its  confluence  with  the  river  Paranii;  the  territory  of  "EI  Chaco," 
as  far  as  the  main  channel  of  the  River  Pilcomayo,  which  falls  into  the 
River  Paraguay,  in  latitude  25*^  20'  south,  according  to  Mouchez'  map,  and 
25^  22'  according  to  that  of  Brayer,  beingdeflnitively  recognized  us  belong- 
ing to  the  Argentine  Republic. 

III.  The  Island  of  Atajo  or  Cerrito  belongs  to  the  dominion  of  the 
Argentine  Republic.  The  remaining  permanent  or  temporary  islands  to 
be  met  with  in  either  of  the  Rivers  Parang  and  Paraguay  belong  to  the 
Argentine  Republic  or  to  that  of  Paraguay  according  to  their  position 
with  reference  to  one  or  the  other  Republic,  in  conformity  with  the  prin- 
ciples of  international  law  which  guide  snch  matters.  The  channels 
existing  between  the  said  islands,  including  that  of  Cerrito,  are  common 
to  the  navigation  of  both  States. 

IV .  The  territory  comprised  between  the  main  arm  of  the  Pilcomayo  and 
Bahia  Negra  shall  be  regarded  as  divided  into  two  sections,  the  first  being 
that  comprised  between  Bahia  Negra  and  the  River  Verde,  which  is  situ- 
ated in  latitude  23^  10'  south,  according  to  Mouchez'map;  and  the  second, 
that  comprised  between  the  said  River  Verde  and  the  main  arm  of  the 
Pilcomayo;  the  Villa  Occidental  being  included  in  this  section. 

The  Argentine  Government  definitively  renounces  all  pretension  or  right 
over  the  first  section. 

The  proprietorship  or  right  over  the  territory  of  the  second  section,  in- 
cluding Villa  Occidental,  is  submitted  tu  arbitration  for  final  decision. 

V.  The  two  High  Contracting  Parties  agree  to  name  his  Excellency  the 
President  of  the  United  States  of  North  America  as  Arbitrator,  to  decide 
on  the  right  of  sovereignty  over  the  second  section  of  territory,  referred  to 
in  the  foregoing  Article. 

VI.  Within  a  period  of  60  days  from  the  ratification  of  the  present 
Treaty,  the  High  Contracting  Parties  Hhall  address  themselves  jointly  or 
separately  to  the  Arbitrator  aforenamed  in  order  to  solicit  his  acceptance 
(of  that  office.) 
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VII.  If  his  Excellency  the  President  of  the  United  States  should  not 
accept  the  office  of  Judge  of  Arbitration,  the  Contracting  P&rtiee  must 
agree  to  choose  another  arbitrator  within  60  days  from  the  receipt  of  his 
refusal;  and  if  either  Party  should  iail  to  attend  within  the  period  iixeil 
upon  for  nomination,  this  shall  be  understood  to  have  been  definitively 
made  by  the  Party  which  attended  and  gave  notice  thereof  to  the  other. 
In  this  case,  the  decision  which  may  be  given  by  the  Arbitrator  shall  bo 
as  fully  binding  as  if  he  had  been  named  by  the  mutual  consent  of  both 
Parties,  forasmuch  as  the  abstention  of  one  of  them  from  the  act  of  nom- 
ination will  imply  that  it  delegates  this  right  to  the  other.  A  like  perioil 
of  60  days,  and  the  same  conditions,  shall  hold  good  in  the  event  of  fur- 
ther refusal  ("escusacioncs"). 

VIII.  The  Arbitrator  being  named,  the  Government  of  Paraguay  and 
that  of  the  Argentine  Republic  shall,  within  the  term  of  12  months, 
reckoning  from  the  time  of  his  acceptance  of  the  office,  submit  to  him 
memorials  embodying  an  exposition  of  the  rights  which  each  may  con- 
sider itself  to  possess  with  reference  to  the  territory  in  question,  together 
with  all  documents,  titles,  maps,  quotations,  references,  and  whatsoever 
maybe  deemed  by  either  favourable  to  its  views;  it  being  understood 
that,  upon  the  expiry  of  the  aforesaid  period  of  12  months,  the  discussion 
shall  be  brought  to  a  final  close  by  both  Parties,  whatsoever  reason  may 
be  adduced  to  the  contrary. 

Upon  the  expiration  of  the  term  (above-named)  it  shall  be  in  the  power 
of  the  arbitrator  alone  to  call  for  such  additional  documents  or  titles  as 
may  by  him  be  deemed  necessary  in  order  to  assist  him  in  deciding  or  in 
grounding  the  verdict  which  he  is  called  upon  to  pronounce. 

IX.  If  within  the  term  stipulated  either  of  the  Contracting  Parties 
should  fail  to  present  the  memorials,  titles,  and  documents  in  support  of 
his  claims,  the  Arbitrator  shall  pronounce  his  decision  having  due  regard 
to  those  which  may  have  been  produced  by  the  other  party  and  to  the 
memoranda  presented  by  the  Paraguayan  Minister  and  by  the  Argentine 
Minister  in  the  year  1873,  and  the  remaining  diplomatic  documents  ex- 
changed during  the  negotiations  of  the  aforesaid  year.  If  neither  should 
have  presented  them,  the  Arbitrator  shall  give  his  decision;  and  in  such 
case  he  shall  regard  the  above-mentioned  as  sufficient  explanation  and 
proof. 

Either  Contracting  Government  can  present  the  documents  to  the  Arbi- 
trator. 

X.  In  the  cases  provided  for  in  the  foregoing  Articles,  the  decision 
which  may  be  given  shall  be  final  and  binding  on  both  Parties,  without 
the  power  of  giving  any  reason  for  objecting  to  its  execution. 

XI.  It  is  agreed  that,  from  the  commencement  of  deciding,  on  the  part 
of  the  Arbitrator,  and  until  the  termination,  no  alteration  shall  be  made 
in  the  question  submitted  for  arbitration;  and  that  if  any  act  of  owner- 
ship be  committed  prior  to  decision  being  given,  such  act  shall  have  no 
value  whatever,  nor  be  considered  in  the  discussion  to  constitute  a  fresh 
title.  It  is  equally  agreed  that  the  fresh  concessions  which  shall  be  made 
by  the  Argentine  Government  in  Villa  Occidental,  shall  not  be  invoked  as 
a  title  in  its  favour,  but  as  simply  implying  the  continuation  of  the  juris- 
diction exercised  by  it  at  the  present  time,  and  which  shall  continue  until 
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the  Arbitrator's  deoision  be  pronoanced,  in  order  not  to  jeopardize  the 
position  of  that  locality  to  the  prejudice  of  the  State  to  which  it  may 
definitively  be  awarded. 

XII.  It  is  agreed  that,  if  the  Arbitrator's  decision  should  be  in  favour 
of  the  Argentine  Republic,  it  shall  respect  the  rights  of  property  and  pos- 
session of  the  Republic  of  Paraguay,  and  sliail  indemnify  the  latter  for  its 
public  buildings ;  and  should  it  be  in  favour  of  Paraguay,  the  latter  shall 
equally  respect  the  rights  of  possession  and  property  of  the  Argentine 
Government,  indemnifying  likewise  the  Argentine  Republic  for  the  value 
of  its  public  buildings.  The  amount  of  such  indemnity,  and  the  form  of 
its  payment,  shall  be  determined  by  the  commissioners  named  by  the 
Contracting  Parties,  six  months  subsequent  to  a  decision  being  pro- 
nounced by  the  Arbitrator.  In  the  event  of  disagreement  between  these 
two  Commissioners,  they  shall  themselves  name  a  third  to  settle  the  dif- 
ference. 

XIII.  The  surveys  of  territories  made  by  the  two  countries  shall  not  nul- 
lify those  rights  or  titles  which,  directly  or  indirectly,  may  be  held  as  re- 
gards the  territory  subject  to  arbitration. 

XIV.  The  exchange  of  ratifications  of  the  present  Treaty  shall  take 
place  in  the  city  of  Buenos  Ayres  within  the  shortest  possible  period. 

In  faith  whereof  the  Plenipotentiaries  have  signed  the  present  Treaty  in 
duplicate,  and  affixed  their  seals  in  the  city  of  Buenos  Ayres,  this  3d  day 
of  February  1876. 

[L.  8.]  Berxakdo  De  Irigoyen. 

[L.  8.]  FaCUNDO  MaCHAIN. 

E.  Lamarca, 
Secretary  to  the  Argentine  Plenipotentiary, 
Carlos  Saguiek,' 
Secretary  to  the  Plenipotentiary  of  Paraguay. 

PERU. 

Convention  providing  for  the  suhmisHion  to  arMtralion  of  the  claims  of  the 
owners  of  the  ** Lizzie  Thompson  "  and  "  Georgiana,**  against  Peru. 

[Concluded  December  20, 1862 ;  ratifications  exchanged  at  Lima,  April  21, 1863 ;  proclaimed 

May  19,  1863.] 

Whereas  differences  having  arisen  between  the  United  States  of  America 
and  the  Republic  of  Pera,  originating  in  the  capture  and  confiscation  by 
the  latter  of  two  ships  belonging  to  citizens  of  the  United  States,  called 
the  Lizzie  Thompson  and  Georgiana;  and  the  two  Governments  not  being 
able  to  come  to  an  agreement  upon  the  questions  involved  in  said  cap- 
ture and  confiscation,  and  being  equally  animated  with  the  desire  to 
maintain  the  relations  of  harmony  which  have  always  existed,  and  which 
it  is  desirable  to  preserve  and  strengthen  between  the  two  Governments, 
have  agreed  to  refer  all  the  questions,  both  of  law  and  fact,  involved  in 
the  capture  and  confiscation  of  said  ships  by  the  Government  of  Pern,  to 
the  decision  of  some  friendly  Power;  and  it  being  now  expedient  to  pro- 
ceed to  and  regulate  the  reference  as  above  described,  the  United  States 
of  America  and  the  Republic  of  Peru  have  for  that  purpose  named  their 
respective  Plenipotentiaries,  that  is  to  say: 

The  President  of  the  United  States  has  appointed  Christopher  Robinson, 
their  Envoy  Extraordinary  .intl  >iMis!er  Plenipotentiary  to  Peru,  and  the 
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President  of  Pern  Dr.  Jo86  Gregorio  Paz  Soldan,  Minister  of  State  in  the 
office  of  Foreign  Relations  and  President  of  the  Conncil  of  Ministers; 

Who,  after  having  exchanged  their  full  powers,  fonnd  to  be  in  due  and 
proper  form,  have  agreed  upon  the  following  articles : 

Article  I.  The  two  contracting  parties  agree  in  naming  as  arbiter, 
umpire,  and  friendly  arbitrator,  His  Majesty  the  King  of  Belgium,  confer- 
ring upon  him  the  most  ample  power  to  decide  and  determine  a\\  the 
questions,  both  of  law  and  fact,  involved  in  the  proceedings  of  the  Govern- 
ment of  Pern  in  the  capture  and  confiscation  of  the  ships  Lizzie  Thompson 
and  Georgiana. 

Article  II.  The  two  contracting  parties  will  a<lopt  the  proper  measures 
to  solicit  and  obtain  the  assent  of  His  Majesty  the  King  of  Belgium  to  act 
in  the  office  hereby  conferred  upon  him. 

After  His  Majesty  the  King  of  Belgium  shall  have  declared  his  .assent 
to  exercise  the  office  of  arbiter,  the  two  contracting  parties  will  submit, 
through  their  diplomatic  agents  residing  at  Brussels,  to  His  Majesty  copies 
of  all  the  correspondence,  proofs,  papers,  and  documents  which  have  passed 
between  the  two  Governments  or  their  respective  representatives;  and 
should  either  party  think  proper  to  present  to  said  arbiter  any  other 
papers,  proofs,  or  documents  in  addition  to  those  above  mentioned,  the 
same  shall  be  communicated  to  the  other  party  within  four  months  after 
the  ratification  of  this  convention. 

Article  III.  Both  parties  being  equally  interested  in  having  a  decision 
upon  the  questions  hereby  submitted,  they  agree  to  deliver  to  the  said 
arbiter  all  the  documents  referred  to  in  the  second  article  within  six 
months  after  he  shall  have  signified  his  consent  to  act  as  such. 
.  Article  IV.  The  sentence  or  decision  of  said  arbiter,  when  given,  shall 
be  final  and  conclusive  upon  all  the  questions  hereby  referred,  and  the 
contracting  parties  hereby  agree  to  carry  the  same  into  immediate  effect. 

Article  V.  This  convention  shall  be  ratified  and  the  ratifications 
exchanged  in  the  term  of  six  months  from  the  date  hereof. 

In  faith  whereof  the  Plenipotentiaries  of  the  two  Governments  have 
signed  and  scaled,  with  their  respective  seals,  the  present  convention. 

Done  in  the  city  of  Lima,  in  duplicate,  on  the  twentieth  day  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two. 

[SEAL.]  Christopher  Robinson. 

[SEAL.]  Josjfc  G.  Paz  Soldan. 

Convention  for  the  eettlement  of  claims, 

[Concluded  January  12,  1863;  ratifications  excbapged  at  Lima  April  18, 1863;  proelaimed 

May  19,  1863.] 

The  United  States  of  America  and  the  Republic  of  Peru,  desiring  to  set- 
tle and  adjust  amicably  the  claims  which  have  been  made  by  the  citizens 
of  each  country  against  the  Government  of  the  other,  have  agreed  to  make 
arrangements  for  that  purpose  by  means  of  a  convention,  and  have  named 
as  their  Plenipotentiaries  to  confer  and  agree  thereupon  as  follows: 

The  President  of  the  United  States,  Christopher  Robinson,  Envoy  Ex- 
traordinary and  Minister  Plenipotentiary  of  said  States  to  Peru,  and  the 
President  of  Pern,  Dr.  Josd  Gregorio  Paz  Soldan,  the  Minister  of  Foreign 
Relations  and  President  of  the  Council  of  Ministers; 
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WhO;  after  having  communicated  to  each  other  their  respective  full 
powers,  found  to  be  in  dne  and  proper  form,  have  agreed  as  follows : 

Artici^e  I.  All  claims  of  citizens  of  the  United  States  against  the  Gov- 
ernment of  Peru,  and  of  citizens  of  Peru  against  the  Government  of  the 
United  Stales,  which  have  not  been  embraced  in  conventional  or  diplo- 
matic agreement  between  the  two  Governments  or  their  Plepotentiaries, 
and  statements  of  which,  solicting  the  interposition  of  either  Government, 
may,  previously  to  the  exchange  of  the  ratifications  of  this  convention, 
have  been  filed  in  tlie  Department  of  State  at  Washington,  or  the  Depart- 
ment of  Foreign  Affairs  at  Lima,  shall  be  referred  to  a  mixed  commission 
composed  of  four  members,  appointed  as  follows :  Two  by  the  Government 
of  the  United -States,  and  two  by  the  Government  of  Pern.  In  case  of  the 
death,  absence,  or  incapacity  of  either  Commissioner,  or  in  the  event  of 
either  Commissioner  ceasing  to  act,  the  Government  of  the  United  States, 
or  its  Envoy  Extraordinary  and  Minister  Plenipotentiary  in  Pern,  acting 
under  its  direction,  or  that  of  the  Republic  of  Peru,  shall  forthwith  pro- 
ceed to  fill  the  vacancy  thus  occasioned. 

Articlr  II.  The  Commissioners  so  named  shall  immediately  after  their 
organisation,  and  before  proceeding  to  any  other  business,  proceed  to 
name  a  fifth  person  to  act  as  an  arbitrator  or  umpire  in  any  case  or  cases 
in  which  they  may  themselves  differ  in  opinion. 

Artici^  III.  The  Commissioners  appointed  as  aforesaid  shall  meet  in 
Lima  within  three  months  after  the  exchange  of  the  ratifications  of  this 
convention;  and  each  one  of  the  Commissioners,  before  proceeding  to  any 
business,  shall  take  an  oath,  ma<le  and  subscribed  before  the  most  Ex- 
cellent Supreme  Court,  that  they  will  carefully  examine  and  impartially 
decide,  according  to  the  principles  of  justice  and  equity,  the  principles  of 
international  law  and  treaty  stipulations,  upon  all  the  claims  laid  before 
them  nnder  the  provisions  of  this  convention,  and  in  accordance  with  the 
evidence  submitted  on  the  part  of  either  (iovernment.  A  similar  oath 
shall  be  taken  and  subscribed  by  the  person  selected  by  the  Commissioners 
as  arbitrator  or  umpire,  and  said  oaths  shall  be  entered  upon  the  record 
of  the  proceedings  of  said  commission. 

Article  IV.  The  arbitrator  or  umpire  being  appointed,  the  Commis- 
sioners shall  without  delay,  proceed  to  examine  and  determine  the  claims 
specified  in  the  first  article,  and  shall  hear,  if  required,  one  person  in  be- 
half of  each  Government  on  each  separate  claim.  Each  government  shall 
furnish,  at  the  request  of  either  of  the  Commissioners,  the  papers  in  its 
possession  which  may  be  important  to  the  just  determination  of  any  of 
the  claims  referred. 

Article  V.  From  the  decision  of  the  Commissioners  there  shall  be  no 
appeal ;  and  the  agreement  of  three  of  them  shall  give  full  force  and 
effect  to  their  decisions,  as  well  with  respect  to  the  justice  of  their  claims 
as  to  the  amount  of  indemnification  that  may  be  adjudged  to  the  claim- 
ants; and  in  case  the  Commissioners  cannot  agree,  the  points  of  difference 
shall  be  referred  to  the  arbitrator  or  umpire,  before  whom  the  Commis- 
sioners shall  be  heard,  and  his  deciHion  shall  be  final. 

Article  VI.  The  decision  of  the  mixed  commission  shall  be  executed 
without  appeal  by  each  of  the  contracting  parties,  and  it  shall  be  the 
duty  of  the  Commissioners  to  report  to  the  respective  Governments  the 


Digitized  by 


Googl( 


4788  INTERNATIONAL   ARBITRATIONS. 

result  of  their  proceedings ;  and  if  the  decision  of  said  Commissioners  re- 
quire the  payment  of  indemnities  to  any  of  the  claimants,  the  snms  de- 
termined hy  the  said  Commissioners  shall  be  paid  by  the  Government 
against  which  they  are  awarded  within  one  month  after  said  Government 
shall  have  received  the  report  of  said  Commissioners;  and  for  any  delay 
in  the  payment  of  the  sum  awarded  after  the  expiration  of  said  month, 
the  sum  of  six  per  cent,  interest  shall  be  paid  during  such  time  as  said 
delay  shall  continue. 

Articlb  VII.  For  the  purpose  of  facilitating  the  labors  of  the  mixed 
commiSvsion,  each  Government  shall  appoint  a  secretary  to  assist  in  the 
transaction  of  their  business  and  to  keep  a  record  of  their  proceedings, 
and  for  the  conduct  of  their  business  said  commissioners  are  anthorized 
to  make  all  necessary  rules. 

Abticle  VIII.  The  decisions  of  this  Commission,  or  of  the  umpire  in 
case  of  a  difference  between  the  Commissioners,  shall  be  final  and  con- 
clusive, and  shall  be  carried  into  full  effect  by  the  two  contracting  par- 
ties. The  Commission  shall  terminate  its  labors  in  six  months  from  and 
including  the  day  of  its  organization;  provided,  however,  if  at  the  time 
stipulated  for  the  terminatiou  of  said  Commission  any  case  or  cases  should 
be  pending  before  the  umpire  and  awaiting  his  decision,  it  is  understood 
and  agreed  by  the  two  contracting  parties  that  said  umpire  is  authorised 
to  proceed  and  make  his  decision  or  award  in  such  case  or  cases ;  and 
upon  his  report  thereof  to  each  of  the  two  Governments,  mentioning  the 
amount  of  indemnity,  if  such  shall  have  been  allowed  by  him,  such  award 
shall  be  final  and  conclusive  in  the  same  manner  as  if  it  had  been  made 
by  the  Commissioners  under  their  own  agreement;  provided  that  Bai<l  de- 
cision shall  be  made  by  said  umpire  within  thirty  days  after  the  final  ad- 
journment of  said  Commission,  and  at  the  expiration  of  the  said  thirty 
days  the  power  and  authority  hereby  granted  to  said  umpire  shall  cease. 

Article  IX.  Each  Government  shall  pay  its  own  Commissioners  and 
secretary,  but  the  umpire  shall  be  paid,  one-half  by  the  Government  of 
the  United  States  and  one-half  by  the  Republic  of  Peru. 

Articlb  X.  The  present  convention  shall  be  ratified,  and  the  ratifica- 
tions thereof  shall  be  exchanged  in  the  term  of  four  months  from  the  date 
hereof. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  the  same 
and  affixed  their  respective  seals. 

Done  in  the  city  of  Lima  this  twelfth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-three. 

[sKAL.]  Christopher  Robinson. 

[seal.]  JosA  G.  Paz  Soldan. 

Convention  f&r  the  eetilement  of  claims. 

[Concluded  December  4, 1868;  ratlflcations  exchanged  at  Lima  June  4,  1809;  proclaimed 

July  6,  1869.] 

Whereas  claims  may  have,  at  various  times  since  the  signature  of  the 
decisions  of  the  mixed  commission  which  met  in  Lima  in  July,  1863,  been 
m<ide  upon  the  Government  of  the  United  States  of  America,  by  citizens 
of  Peru,  and  have  been  made  by  citizens  of  the  United  States  of  Amerioa 
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on  tlie  Goremment  of  Pern;  and  whereas  some  of  such  elaims  are  still 
pending:  The  President  of  the  United  States  of  America  and  the  President 
of  Peru,  being  of  opinion  that  a  speedy  and  equitable  settlement  of  all 
such  claims  will  contribute  much  to  the  maintenance  of  the  friendly  feel- 
ings which  subsist  between  the  two  countries,  have  resolved  to  make 
arrangements  for  that  purpose  by  means  of  a  convention,  and  have  named 
as  their  Plenipotentiaries  to  confer  and  agree  thereupon,  that  is  to  say : 

The  President  of  the  United  States  names  Alvin  P.  Hovey,  Envoy  Ex- 
traordinary and  Minister  Plenipotentiary  of  the  United  States  of  America 
near  the  Government  of  Peru ;  and  the  President  of  Peru  names  His  Excel- 
lency Doctor  Don  Jos^  Antonio  Barrenechea,  Minister  of  Foreign  Affairs 
of  Peru; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  true  form,  have  ageed  as  follows: 

Article  I.  The  high  contracting  parties  ag^ee  that  all  claims  on  the 
part  of  corporations,  companies,  or  private  individnaln,  citizens  of  the 
United  States,  upon  the  Government  of  Peru,  and  all  claims  on  the  part 
of  corporations,  companies,  or  private  individuals,  citizens  of  Peru,  upon 
the  Government  of  the  United  States,  which  may  have  been  presented  to 
either  government  for  its  interposition  since  the  sittings  of  the  said  mixed 
commission,  and  which  remain  yet  unsettled,  as  well  as  any  other  claims 
which  may  be  presented  within  the  time  specified  in  Article  III  herein- 
after, shall  be  referred  to  the  two  Commissioners,  who  shall  be  appointed 
in  the  following  manner,  that  is  to  say :  One  Commissioner  shall  be  named 
by  the  President  of  the  United  States,  and  one  by  the  President  of  Peru. 
In  case  of  the  death,  absence,  or  incapacity  of  either  Commissioner,  or  in 
the  event  of  either  Commissioner  omitting  or  ceasing  to  act  as  such,  the 
President  of  the  United  States  or  the  President  of  Pern,  respectively,  shall 
forthwith  name  another  person  to  act  as  Commissioner  in  the  place  or 
stead  of  the  Commissioner  already  named.  The  Commissioners  so  named 
shall  meet  at  Lima  at  their  earliest  convenience,  after  they  have  been  re- 
spectively named,  not  to  exceed  three  months  from  the  ratification  of  this 
convention,  and  shall,  before  proceeding  to  any  bnsiness,  make  and  sub- 
scribe a  solemn  declaration  that  they  will  impartially  and  carefully  ex- 
amine and  decide  to  the  best  of  their  judgment,  and  according  to  justice 
and  equity,  without  fear,  favor,  or  affection  to  their  own  country,  upon 
all  such  claims  as  shall  be  laid  before  them  on  the  part  of  the  Governments 
of  the  United  States  and  Pern,  respectively,  and  such  declarations  shall  be 
entered  on  the  record  of  the  Com  mission. 

The  Commissioners  shall  tben,  and  before  proceeding  to  other  business, 
name  some  third  person  of  some  third  nation  to  act  as  an  Arbitrator  or  Um- 
pire in  any  case  or  cases  on  which  they  may  themselves  difier  in  opinion. 
If  they  should  not  be  able  to  agree  upon  the  name  of  such  third  person,  they 
shall  each  name  a  person  of  a  third  nation,  and  in  each  and  every  case  in 
which  the  Commissioners  may  differ  in  opinion  as  to  the  decision  which 
they  ought  to  give,  it  shall  be  determined  by  lot  which  of  the  two  persons 
so  named  shall  be  the  Arbitrator  or  Umpire  in  that  particular  case.  The 
person  or  persons  so  to  be  chosen  to  be  Arbitrator  or  Umpire  shall,  before 
proceeding  to  act  as  such  in  any  case,  make  and  subscribe  a  solemn  decla- 
ration in  a  form  similar  to  that  which  shall  have  already  been  made  and 
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subscribed  by  tbe  Commissioners,  which  shall  be  entered  npon  the  records 
of  their  proceedings.  In  the  event  of  the  death,  absence,  or  incapacity  of 
such  person  or  persons,  or  of  his  or  their  omitting  or  declining,  or  ceasing 
to  act  as  such  Arbitrator  or  Umpire,  another  and  different  i>ei8on  shall  be 
named  as  aforesaid  to  act  as  such  Arbitrator  or  Umpire  in  the  place  and 
stead  of  the  person  so  originally  named  as  aforesaid,  and  shall  make  and 
subscribe  such  declaration  as  aforesaid. 

Article  II.  The  Commissioners  shall  then  forthwith  proceed  to  the  in- 
vestigation of  the  claims  which  shall  be  presented  to  their  notice.  They 
shall  investigate  and  decide  upon  such  claims  in  such  order  and  in  such 
manner  as  they  may  conjointly  think  proper,  but  upon  such  evidence  or 
information  as  shall  bo  furnished  by  or  on  behalf  of  their  respective  Gov- 
ernments. They  shall  be  bound  to  receive  and  peruse  all  written  docu- 
ments or  statements  which  may  be  presented  to  them  by  or  on  behalf  of 
their  respective  Governments,  in  support  of  or  in  answer  to  any  claim,  and 
to  hear,  if  required,  one  person  on  each  side  on  behalf  of  each  Govern- 
ment as  Counsel  or  Agent  for  such  Government,  on  each  and  every  separate 
claim.  Should  they  fi.ll  to  agree  in  opinion  on  any  individual  claim,  they 
shall  call  to  their  assistance  an  Arbitrator  or  Umpire  whom  they  have 
agreed  to  name,  or  who  may  be  determined  by  lot,  as  the  case  may  be,  and 
such  Arbitrator  or  Umpire,  after  having  examined  the  evidence  addaced 
for  and  against  the  claim,  and  after  having  heard,  as  required,  one  person 
on  each  side,  as  aforesaid,  and  consulted  with  the  Commissioners,  shall 
decide  thereupon  finally  and  without  appeal.  The  decision  of  the  Com- 
missioners and  of  the  Arbitrator  or  Umpire  shall  be  given  npon  each  claim 
in  writing,  and  shall  be  signed  by  them  respectively.  It  shall  be  compe- 
tent for  oacli  Government  to  name  one  person  to  attend  the  Commissioners 
as  agent  on  its  behalf,  and  to  answer  claims  made  upon  it,  and  to  repre- 
sent it  generally  in  all  matters  connected  with  the  investigation  and 
decision  thereof. 

The  President  of  the  United  States,  and  the  President  of  Peru,  hereby 
solemnly  and  sincerely  engage  to  consider  the  decision  of  the  Commission- 
ers conjointly,  or  of  the  Arbitrator  or  Umpire,  as  the  case  may  be,  as  abso- 
lutely final  and  conclusive  upon  each  claim  decided  upon  by  them  or  him, 
respectively,  and  to  give  full  eifect  to  such  decisions,  without  any  objec- 
tions, evasion,  or  delay  whatsoever.  It  is  agreed  that  no  claim  arising 
out  of  any  transaction  of  a  date  prior  to  the  30th  of  November  1863  shall 
be  admissible  under  this  convention. 

Article  III.  Every  claim  shall  be  presented  to  the  Commissioners  within 
two  months  from  the  day  of  their  first  meeting,  unless  in  any  case  where 
reasons  for  delay  shall  be  established  to  the  satisfaction  of  the  Commis- 
sioners, or  of  the  Arbitrator  or  Umpire,  in  the  event  of  the  Commissioners 
differing  in  opinion  thereon,  and  then  and  in  every  such  case  the  period 
for  presenting  the  claim  may  be  extended  to  any  period  not  exceeding  one 
month  longer. 

Tbe  Commissioners  shall  be  bound  to  examine  and  decide  npon  every 
claim  within  six  months  from  the  day  of  their  first  meeting. 

Article  IV.  All  sums  of  money  which  may  be  awarded  by  the  Commis- 
sioners, or  by  the  Arbitrator  or  Umpire,  on  account  of  any  claim,  shall  be 
paid  by  the  one  Government  to  the  other,  as  the  case  may  be,  within  four 
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months  after  the  date  of  the  deciBion,  without  interest,  and  without  any 
deduction,  save  as  specified  in  Article  VI.  hereinafter. 

Article  Y.  The  high  contracting  parties  agree  to  consider  the  result 
of  the  proceedings  of  this  Commission  as  a  full,  perfect,  and  final  settle- 
ment of  every  olaim  upon  either  Government  arising  out  of  any  transaction 
of  a  date  prior  to  the  exchange  of  the  ratifications  of  the  present  conven- 
tion; and  further  engage  that  every  such  claim,  whether  or  not  the  same 
may  have  heen  presented  to  the  notice  of,  made,  preferred,  or  laid  hefore 
the  said  Commissioners,  shall,  from  and  after  the  conclusion  of  the  pro> 
<  codings  of  the  said  Commission,  be  considered  and  treated  as  finalJy 
settled,  barred,  and  therefore  inadmissible. 

Article  VI.  The  salaries  of  the  Commissioners  shall  not  exceed  forty- 
five  hundred  dollars  in  United  States  gold  coin,  each,  yearly.  Those  of 
the  secretaries  and  Arbitrator  or  Umpire  shall  be  determined  by  the  Com- 
missioners; and  in  case  the  said  Commission  finish  its  labonS  in  less  than 
six  months,  the  Commissioners,  together  with  their  assistants,  will  be 
entitled  to  six  months'  pay,  and  the  whole  expenses  of  the  Commission 
shall  be  defrayed  by  a  ratable  deduction  on  the  amount  of  the  sums 
awarded  by  the  Commissioners,  provided  always  that  such  deduction  shall 
not  exceed  the  rate  of  five  per  cent,  on  the  sums  so  awarded.  The  defi- 
ciency, if  any,  shall  be  defrayed  by  the  two  Governments  In  moieties. 

Article  VII.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  States,  by  and  with  the  consent  of  the  Senate  thereof,  and 
by  the  President  of  Peru,  with  the  approbation  of  the  Congress  of  that 
Republic,  and  the  ratifications  will  be  exchanged  in  Lima,  as  soon  as  may 
be,  within  six  months  of  the  date  hereof. 

Article  VIII.  The  high  contracting  parties  declare  that  this  conven- 
tion shall  not  be  considered  as  a  precedent  obligatory  on  them,  and  that 
they  remain  in  perfect  liberty  to  proceed  in  the  manner  that  may  be 
deemed  most  convenient  regarding  the  diplomatic  claims  that  may  arise 
in  the  future. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same  in  the  English  and  Spanish  languages,  and  have  affixed  thereto  the 
seals  of  their  arms. 

Done  in  Lima  the  fourth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-eight. 

[seal.]  Alvin  p.  Hovey. 

[SEAL.]  J.   A.    HaRKENECHEA. 

PORTUGAL. 

Treaty  providing  for  the  payment  of  certain  olaims  of  American  citizens, 

[Conclnded  Febmary  26, 1851 ;  ratifications  exchanged  at  Lisbon  June  23, 1851;  proclaimed 

September  1, 1851.] 

The  United  States  of  America  and  Her  Most  Faithful  Majesty  the  Queen 
of  Portugal  and  of  the  Algarves,  equally  animated  with  the  desire  to 
maintain  the  relations  of  harmony  and  amity  which  have  always  existed, 
and  which  it  is  desirable  to  preserve  between  the  two  powers,  having 
agree<l  to  terminate  by  a  convention  the  pending  questions  between  their 
respective  Governments  in  relation  to  certain  pecuniary  claims  of  American 
citizens  presented  by  the  Govern  went  of  the  United  States  against  the 
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GoYemment  of  Portugal,  have  appointed  as  their  Plenipotentiaries  for 
that  purpose,  to  wit: 

The  President  of  the  United  States  of  America,  Daniel  Webster,  Secre- 
tary of  State  of  said  United  States,  and  Her  Most  Faithful  Majesty,  J.  C. 
de  Figanii're  6  Morao,  of  Her  Council,  Knight  Commander  of  the  Orders 
of  Christ  and  of  O.  L.  of  Conception  of  Villa  Vi^oza,  and  Minister  Resi- 
dent of  Portugal  near  the  Government  of  the  United  States; 

Who,  afUT  having  exchanged  their  respective  full  powers,  found  to  be 
in  due  and  proper  form,  have  agreed  upon  and  concluded  the  following 
articles : 

Article  I.  Her  Most  Faithful  Majesty  the  Queen  of  Portugal  and  of 
the  Algarves,  appreciating  the  difficulty  of  the  two  Governments  agree- 
ing upon  the  subject  of  said  claims,  from  the  difference  of  opinion  enter- 
tained by  them  respectively,  which  difficulty  might  hazard  the  continu- 
ance of  the  good  understanding  now  prevailing  between  them,  and 
resolved  to  maintain  the  same  unimpaired,  has  assented  to  pay  to  the 
Government  of  the  United  States  a  sum  equivalent  to  the  indemnities 
claimed  for  several  American  citizens,  (with  the  exception  of  that  men- 
tioned in  the  fourth  article,)  and  which  sum  the  Government  of  the 
United  States  undertakes  to  receive  in  full  satisfaction  of  said  claims, 
except  as  aforesaid,  and  to  distribute  the  same  among  the  claimants. 

Article  II.  The  high  contracting  parties,  not  being  able  to  come  to  an 
agreement  upon  the  question  of  public  law  involved  in  the  ease  of  the 
American  privateer  brig  General  Armsirongf  destroyed  by  British  ves- 
sels in  the  waters  of  the  island  of  Fayal,  in  September  1814  Her  Most 
Faithful  Majesty  has  proposed,  and  the  United  States  of  America  have 
consented,  that  the  claim  presented  by  the  American  Government,  in 
behalf  of  the  captain,  officers,  and  crew  of  the  said  privatoer,  should  be 
submitted  to  the  arbitrament  of  a  sovereign,  potentate,  or  chief  of  some 
nation  in  amity  with  both  the  high  contracting  parties. 

Article  III.  So  soon  as  the  consent  of  the  sovereign,  potentate,  or 
chief  of  some  friendly  nation,  who  shall  be  chosen  by  the  two  high  con- 
tracting parties,  shall  have  been  obtained  to  act  as  arbiter  in  the  aforesaid 
case  of  the  privateer  brig  General  Armstrong,  copies  of  all  correspond- 
ence which  has  passed  in  reference  to  said  claim  between  the  two  Govern- 
ments and  their  respective  representatives  shall  be  laid  before  the  arbiter, 
to  whose  decision  the  two  high  contracting  parties  hereby  bind  them- 
selves to  submit. 

Article  IV.  The  pecuniary  indemnities  which  Her  Most  Faithful  Maj- 
esty promises  to  pay,  or  cause  to  be  paid,  for  all  the  claims  presented 
previous  to  the  6th  day  of  July  1850,  In  behalf  of  American  citizens,  by 
the  Government  of  the  United  States,  (with  the  exception  of  that  of  the 
General  Armstrong)  are  fixed  at  ninety-one  thousand  seven  hundred  and 
twenty-seven  dollars,  in  accordance  with  the  correspondence  between  the 
two  Governments. 

Article  V.  The  payment  of  the  sum  stipulated  in  the  preceding  article 
shall  be  made  in  Lisbon,  in  ten  equal  instalments,  in  the  course  of  five 
years,  to  the  properly-authorized  agent  of  the  United  States.  The  first 
instalment  of  nine  thousand  one  hundred  and  seventy-two  dollars  seventy 
cents,  with  interest  as  hereinafter  provi<led,  (or  its  equivalent  in  Portu- 
guese curreut  money,)  shall  be  paid,  as  aforesaid,  on  the  30th  day  of 
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September  of  the  current  year  of  1851,  or  earlier,  at  the  option  of  the 
Portuguese  Government;  and  at  the  end  of  every  subsequent  six  months  a 
like  instalment  shall  be  paid — the  integral  sum  of  ninety-one  thousand 
seven  hundred  and  twenty-seven  dollars,  or  its  equivalent,  thus  to  be 
satisiied  on  or  before  the  thirtieth  day  of  September  1856. 

Article  VI.  It  is  hereby  agreed  that  each  and  all  of  the  said  instal- 
ments are  to  bear,  and  to  be  paid  with  an  interest  of  six  per  cent,  per 
nnnum,  from  the  date  of  the  exchange  of  the  ratifications  of  the  present 
convention. 

Article  YII.  This  convention  shall  be  approved  and  ratified,  and  the 
ratifications  shall  be  exchanged  in  the  city  of  Lisbon  within  four  months 
after  the  date  thereof,  or  sooner  if  possible. 

In  testimony  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  affixed  thereto  the  seals  of  their  arms. 

Done  in  the  city  of  Washington,  D.  C,  the  twenty- Fixth  day  of  Feliru- 
ary,  of  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-one. 

[SEAL.]  Dan'l  Webster. 

[SEAL.]  J.  C.  DE  FiGANlJSRE  E  MORAO. 

Protocol  for  the  settlement  by  arbitration  of  the  title  to  the  Island  of  Bulama. 

Protocol  of  a  Conference  held  at  the  Foreign  Office  in  Lisbon,  on  the  13th 
of  January  1869,  between  Her  13ritanuic  Majesty's  Envoy  Extraordi- 
nary and  Minister  Plenipotentiary  and  the  Minister  for  Foreign  Affairs 
of  His  Most  Faithful  Majesty. 

Whereas  the  Government  of  Her  Britannic  Majesty  asserts  a  claim  to 
the  Island  of  Bulama,  on  the  western  coast  of  Africa,  and  to  a  certain 
portion  of  territory  opposite  to  that  island  on  the  mainland ;  and  whereas 
the  Government  of  His  Most  Faithful  Majesty  asserts  a  claim  to  the  same 
island,  and  the  same  territory  opposite  to  it  on  the  mainland ;  and  whereas 
both  Parties,  being  animated  by  a  friendly  feeling,  and  neither  of  them 
having  any  wish  to  appropriate  territory  which  may  lawfully  belong  to 
the  other,  have  consented  to  refer  their  respective  claims  to  the  arbitra- 
tion of  a  third  Power,  in  whom  both  repose  confidence. 

For  this  purpose,  they  have  agreed  to  apply  to  the  President  of  the 
United  States  of  America;  and  it  now  becomes  necessary  to  place  on  rec- 
ord certain  terms  and  arrangements  with  a  view  to  obtaining  the  speedy 
and  convenient  hearing  and  determination  of  the  claims  in  question;  and 
the  Undersigned,  the  Honourable  Sir  Charles  A.  Murray,  Knight  Com- 
mander of  the  Most  Honourable  Order  of  the  Bath,  Her  Britannic  Maj- 
esty's Envoy  Extraordinary  and  Minister  Plenipoteutiary  at  the  Court  of 
Lisbon,  and  the  Marquis  de  S^  da  Bandeira,  a  Peer  of  the  Realm,  Presi- 
dent of  the  Council  of  Ministers,  MiniHter  of  War,  and  Minister  ad  interim 
for  Foreign  Aff'airs  of  His  Most  Faithful  Majesty,  being  duly  authorized 
by  their  respective  Governments,  have  agreed  as  follows: 

I.  The  respective  claims  of  Her  Britannic  Majesty's  Government  and  of 
the  Government  of  His  Most  Faithful  Majesty,  to  the  Island  of  Bulama, 
on  the  Western  Coast  of  Africa,  and  to  a  certain  portion  of  territory  oppo- 
site to  that  island  on  the  mainland,  shall  be  submitted  to  the  arbitration 
and  award  of  the  President  of  the  United  States  of  America,  who  shall 
decide  thereupon  finally  and  without  appeal. 
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II.  The  award  of  the  President  of  the  United  States,  whether  it  he  wholly 
in  favour  of  the  claim  of  either  Party,  or'  in  the  natare  of  an  equitable 
solution  of  the  difficulty,  shall  be  considered  as  absolutely  final  and  con- 
clusive; and  full  effect  shall  be  given  to  such  award,  without  any  objec- 
tion, evasion,  or  delay  whatsoever.  Such  decision  shall  be  given  in 
writing,  and  dated;  it  shall  be  in  whatever  form  the  President  may  choose 
to  adopt;  it  shall  be  delivered  to  the  Ministers  or  other  public  Agents  of 
Great  Britain  and  of  Portugal  who  may  be  actually  at  Washington,  and 
shall  be  considered  as  operative  from  the  day  of  the  date  of  the  delivery 
thereof. 

III.  Tlie  written  or  printed  case  of  each  of  the  two  Parties,  accompanied 
by  the  evidence  offered  in  support  of  the  aame,  shall  be  laid  before  the 
President  within  six  months  from  the  date  hereof,  and  a  copy  of  such  case 
and  evidence  shall  be  communicated  by  each  Party  to  the  other  through 
their  respective  Ministers  at  Washington. 

After  such  communication  shall  have  taken  place,  each  Party  shall  have 
the  power  of  drawing  up,  and  laying  before  the  President,  a  second  and 
definitive  statement,  if  it  think  fit  so  to  do,  in  reply  to  the  case  of  the  other 
Party  so  communicated,  which  definitive  statement  shall  be  so  laid  before 
the  Arbiter,  and  also  be  mutually  communicated  in  the  same  manner  as 
aforesaid  by  each  Party  to  the  other  within. six  months  from  the  date  of 
laying  the  first  statement  of  the  case  before  the  arbiter. 

IV.  If  in  the  case  submitted  to  the  Arbiter,  either  Party  shall  specify  or 
allude  to  any  Report  or  Document  in  its  own  exclusive  possession,  without 
annexing  a  copy,  such  Party  shall  be  bound,  if  the  other  Party  thinks 
proper  to  apply  for  it,  to  furnish  that  Party  with  a  copy  thereof.  And  if 
the  Arbiter  should  desire  further  elucidation  or  evidence  with  regard  to 
any  point  contained  in  the  statements  laid  before  him,  he  shall  be  at  lib- 
erty to  require  it  from  either  Party ;  and  he  shall  be  nt  liberty  to  hear  one 
counsel  or  agent  for  each  Party  in  relation  to  any  matters  which  he  shall 
think  fit,  and  at  such  time  and  in  such  manner  tis  he  may  think  fit. 

V.  The  Ministers  or  other  Public  Agents  of  Great  Britain,  and  of  Portu- 
gal at  Washington,  respectively,  shall  be  considered  as  the  Agents  of 
their  respective  Governments  to  conduct  their  case  before  the  arbiter,  who 
shall  be  requested  to  address  all  his  communications  and  give  all  his 
notices  to  such  Ministers  or  other  Public  Agents,  whose  acts  shall  bind 
their  Governments  to  and  before  the  Arbiter  on  this  matter. 

VI.  It  shall  be  competent  to  the  Arbiter  to  proceed  in  the  said  arbitra- 
tion, and  all  matters  relating  thereto,  as  and  when  he  shall  see  fit,  either 
in  person,  or  by  a  person  or  persons  named  by  him  for  that  purpose;  either 
with  closed  doors,  or  in  public  .sitting;  either  in  the  presence  or  absence 
of  either  or  both  Agents;  and  either  viva  voce,  or  by  written  discussion  or 
otherwise. 

VII.  The  Arbiter  shall,  if  he  think  fit,  appoint  a  Secretary,  Registrar,  or 
Clerk,  for  the  purposes  of  the  proposed  arbitration,  at  such  rate  or  remu- 
neration as  he  shall  think  proper.  This,  and  all  other  expenses  of  and 
connected  with  the  said  arbitration  shall  be  provided  for  as  hereinafter 
stipulated. 

VIII.  The  Arbiter  shall  be  requested  to  deliver,  together  with  his 
award,  an  account  of  all  the  costs  and  expenses  which  he  may  have  been 


Digitized  by 


Googl( 


TREATIES.  4795 

put  to  in  relation  to  this  matter,  which  shall  forthwith  he  repaid  in 'two 
equal  portions,  one  by  each  of  the  two  Parties. 

IX.  The  Arbiter  shall  be  requested  to  give  his  award  in  writing  as  early 
as  convenient  after  the  whole  ease  on  each  side  shall  have  been  laid  before 
him,  and  to  deliver  one  copy  thereof  to  each  of  the  siiid  Agents. 

Should  the  Arbiter  be  unable  to  decide  wholly  in  favour  of  either  of 
the  respective  claims,  he  shall  be  requested  to  give  such  a  decision  as  will,  | 
in  his  opinion,  furnish  an  equitable  solution  of  the  difficulty. 

Should  he  decline  to  give  any  decision,  then  everything  done  in  the 
premises  by  virtue  of  this  agreement  shall  be  null  and  void;  and  it  shall 
be  competent  for  the  British  and  Portuguese  Governments  to  do  and  pro- 
ceed in  all  respects  as  if  the  reference  to  arbitration  had  never  been  made. 

Done  at  Lisbon,  this  thirteenth  day  of  January,  eighteen  hundred  and 
sixty  nine. 

[l.  8.]  C.  A.  Murray. 

[u  8.]  Sa  da  Bandeira. 

Protocol  for  the  Arhitraiion  of  the  Dclagoa  Bay  Railway  Claim. 
[Signed  June  13,  1891.1] 

Le  President  de  la  Confed(^ration  Suisse  ayant  fait  connaltre  aux  Gou- 
vemements  du  Portugal,  de  la  Grande  Bretange  et  des  Etats-Uiiis  de  l'Am<S- 
riqne  du  Nord  que  le  Conseil  F^dcSral  Suisse  avait  pris  en  consideration  la 
deniande  que  ces  Gouvemements  hii  ont  faite  de  bien  vouloir  nommer  trois 
jurisconsultes,  choisis  parmi  les  plus  distinguc^s,  pour  composer  un  tribu- 
nal arbitral  charge^,  de  fixer  le  montant  de  Tindemnite  due  par  le  Portugal 
aux  ayant  droit  des  deux  autres  pays  k  raison  de  la  rescision  de  la  con- 
cession du  cheuiin  de  fer  de  Louren^o  Marques  et  de  la  prise  de  possesKion 
de  ce  chemin  de  fer  par  le  Gouverument  Portugais,  les  soussign<^s  dument 
autorisds  par  leurs  Gouvemements  respectifs,  sont  convenus  de  ce  que  suit : 

Ajrt.  I.  Le  mandat  que  les  trois  Gouvemements  sont  convenus  de  coniier 
an  Tribunal  Arbitral  est  de  fixer,  comme  il  jugeru  le  plus  juste,  le  montant 
de  la  compensation  due  par  le  Gouvemement  Portugais  aux  ayaut  droit  des 
deux  autres  pays  par  suite  de  la  rescision  de  la  concession  du  chemin  de 
fer  de  Lourenvo  Marques  et  de  la  prise  de  possession  de  ce  chemin  de  fer 
par  le  Gouvemement  Portugais  et  de  trancher  ainsi  le  dift'^rend  existent 
entre  les  trois  Gouvemements  li  cet  (^gard. 

Art.  il  Le  tribunal  arbitral  fixera  aux  Gouvemements  de  la  Grande 
Bretange  et  des  Etats-Unis  de  VAm^rique  du  Nord  le  ddlai  dans  leqnel 
ceux-oi  devront  lui  remettre  les  m6moires,  conclusions  et  documents. 

Ces  pieces  seront  transmises,  en  deux  doubles,  an  Gouvemement  Portu- 
gais avec  invitation  de  produire  dgalement  en  deux  doubles,  sa  r^ponse, 
868  conclusions  et  les  documents  h  Tappui  dans  le  d<^lai  qui  lui  sera  iix6. 

Le  tribunal  arbitral  fixera  lui-m6me,  apr^s  avoir  enteudu  les  parties  ou 
leur  r6presentants  et  d'accord  avec  elles,  le  mode  de  procedure,  notamment 
les  delais  ci-dessus  mentionnds  et  ceiix  h  fixer  pour  la  remise  de  la  r^plique 
et  de  la  duplique,  les  regies  ii  suivre  pour  raudition  des  parties  ou  de 
leurs  rdpresentants,  la  production  de  documents,  la  deliberation  dans  cou 
sein  ( f ),  le  prononcd  du  jugement  et  la  rddaction  du  protocol. 


^  For  translation,  see  supray  1874. 
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Ohacan  des  trols  GoavernemeDts,  s^engageut  h  faire  toat  ce  que  d^pen- 
dra  de  lui  poar  que  les  pieces  et  reDseignemeuts  demand^s  par  le  tribunal 
arbitral  lui  soient  fournis  eu  due  forme  et  dans  les  d61ai8  fix^  par  lui. 

Art.  III.  Le  Tribunal  Arbitral  aura  pleine  competence  pour  conualtre 
des  conclusions  present^s  par  cbacune  des  parties  dans  toute  leur  ^tendue 
et  dans  toute  leurs  dt^pendances  on  incidents;  il  rendra  son  jngement  sur 
le  fond  de  la  cause  et  prononcera  comme  il  jugera  le  plus  piste  sur  le 
montant  de  rindemnit^  due  par  le  Portugal  aux  ayant  droit  des  deux 
autres  pays  i)ar  suite  de  la  rescision  de  la  concession  du  chemin  de  fer  de 
Louren^o  Marques  et  de  la  prise  de  possession  de  ce  chemin  de  fer  par  le 
m6me  Gouvernment. 

Art.  IV.  Le  jngement  sera  d^finitif  et  sans  appel.  Le  President  da 
Tribunal  Arbitral  dclivrera  aux  r^presentants  de  ohacun  des  trois  Qou- 
vernements,  une  expedition  authentique  de  la  sentence. 

Les  trols  Gouvernements  s'engagent  d'avance  pour  leur  propre  part  et 
pour  la  part  de  leurs  ressortissants  respectifs  s\  accepter  et  executor  la 
sentence,  comme  reglement  final  de  tous  leurs  dififerends  sur  cette  ques- 
tion. 

II  est  entendu  que,  bien  qu'il  appartionne  an  Tribunal  de  designer  les 
porsonnes  priT^es  ou  les  personues  morales  ayant  droit  h  rindemnite,  le 
montant  de  cette  indunmite  sera  reniis  par  le  Gouvernment  Portugais  aux 
deux  autres  Gouvernments  pour  quHls  en  fassent  la  distribution  aux  ayant 
droit. 

La  quittance  d61iver6e  par  ces  Gouvernments  constituera  pour  le  Gouv- 
ernment Portugais  une  d^charge  complete  et  valable. 

Le  montant  de  Tindemnite  Hcra  remis  i^ar  le  Gouvemement  Portugais 
aux  deux  autres  gouvernments  (Tans  le  ddlai  de  6  mois  ii  compter  du  pro- 
nouce  du  jngement. 

Art.  v.  Le  President  de  Tribunal  sera  prie  de  present<;r  le  compte  de 
tous  les  frais  occasionndes  par  I'arbitrage,  et  les  trols  Gouvernements 
s'engagent  i\  les  fiiire  payor  a  T^poque  qae  le  President  designera. 

£n  foi  de  quo!  les  soussignds  out  dressd  ce  protocol  et  y  out  approuv^ 
leurs  signatures  et  leurs  sceanx. 

Fait  k  Berne,  en  triple  expedition,  le  13  jnin,  1891. 

Charles  S.  Scott.  [seal.] 

John  D.  Washburn.         [seal.] 

D.   G.   NOGUBIRA  So  ares.    [SEAL.] 

SPAIN. 

Treaty  of  friendship,  limits,  and  navigation, 

[Concluded  October  27,   1795;  ratifications  exchanged  at  Araiguez  April  25,1796;  pro- 
claimed August  2,  1796.] 

His  Catholic  Majesty  and  the  Uuited  States  of  America,  desiring  to  con- 
solidate, on  a  permanent  hasis,  the  friendshix)  and  good  correspondence 
which  happily  prevails  between  the  two  parties,  have  determined  to 
establish,  by  a  convention,  several  points,  the  settlement  whereof  will  be 
Xiroductive  of  general  advantage  and  reciprocal  utility  to  both  nations. 

With  this  intention,  His  Catholic  Majesty  has  appointed  the  most  excel- 
lent Lord  Don  Manuel  de  Godoy,  and  Alvarez  de  Faria,  Rios,  Sanchez, 
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Zarzosa,  Prince  de  la  Paz,  Dnke  de  la  Alcndia,  Lord  of  the  Soto  de  Roma, 
and  of  the  State  of  Albal^,  Grandee  of  Spain  of  the  first  class,  perpetual 
Regidor  of  the  city  of  Santiago,  Knight  of  the  illustrious  Order  of  the 
Golden  Fleece,  and  Great  Cross  of  the  Royal  and  distingnished  Spanish 
Order  of  Charles  the  III,  Commander  of  Valencia  del  Yentoso,  Rivera,  and 
Acenchal  in  that  of  Santiago ;  Knight  and  Great  Cross  of  the  religious 
Order  of  St.  John ;  Counsellor  of  State ;  first  Secretary  of  State  and  Des- 
pacho ;  Secretary  to  the  Queen ;  Superintendent  General  of  the  Posts  and 
Highways;  Protector  of  the  Royal  Academy  of  the  Noble  Arts,  and  of  the 
Royal  Societies  of  Natural  History,  Botany,  Chemistry,  and  Astronomy ; 
Gentleman  of  the  King's  Chamber  in  employmout;  Captain  General  of  his 
Armies;  Inspector  and  Major  of  the  Royal  Corps  of  Body  Guards,  &a., 
&&,,  &Sk,,  and  the  President  of  the  United  States,  with  the  advice  and 
consent  of  tlieir  Senate,  has  appointed  Thomas  Pinckney,  a  citizen  of  the 
United  States,  and  their  Envoy  Extraordinary  to  His  Catholic  Majesty. 
And  the  said  Plenipotentiaries  have  agreed  upon  and  concluded  the  fol- 
lowing articles : 

Article  XXI.  In  order  to  terminate  all  differences  on  account  of  the 
losses  sustained  by  the  citizens  of  the  United  States  in  consequence  of 
their  vessels  and  cargoes  having  been  taken  by  the  subjects  of  His  Catho- 
lic Majesty,  during  the  late  war  between  Spain  and  France,  it  is  agreed 
that  all  such  cases  Hhall  bereferred  to  the  final  deciHion  of  Commissioners, 
to  be  appointed  in  the  following  manner.  His  Catholic  Majesty  shall 
name  one  Commissioner,  and  the  President  of  the  United  Stutes,  by  and 
with  the  advice  and  consent  of  their  Senate,  shall  appoint  another,  and 
the  said  two  Commissioners  shall  agree  on  the  choice  of  a  third,  or  if  they 
cannot  agree  so,  they  shall  each  propose  one  person,  and  of  the  two  names 
so  proposed,  one  shall  be  drawn  by  lot  in  the  presence  of  the  two  original 
Commissioners,  and  the  person  whose  name  shall  be  so* drawn  shall  be  the 
third  Commissioner;  and  the  three  Commissioners  so  appointed  shall  be 
sworn  impartially  to  examine  and  decide  the  claims  in  question,  accord- 
ing to  the  merits  of  the  several  cases,  and  to  justice,  equity,  and  the  laws 
of  nations.  The  said  Commissioners  shall  meet  and  sit  at  Philadelphia; 
and  in  the  case  of  the  death,  sickness,  or  necessary  absence  of  any  such 
Commissioner,  his  place  shall  be  supplied  in  the  same  manner  as  he  was 
first  appointed,  and  the  new  Commissioner  shall  take  the  same  oaths,  and 
do  the  same  duties.  They  shall  receive  all  complaints  and  applications 
authorized  by  this  article,  during  eighteen  months  from  the  day  on  which 
they  shall  nssenible.  They  shall  have  power  to  examine  all  such  persons 
as  come  before  them  on  oath  or  affirmation,  touching  the  complaints  in 
question,  and  also  to  receive  in  evidence  all  written  testimony,  antbenti- 
cated  in  such  manner  as  they  shall  think  proper  to  require  or  admit.  The 
award  of  the  said  Commissioners,  or  any  two  of  them,  shall  be  final  and 
conclusive,  both  as  to  the  justice  of  the  claim  and  the  amount  of  the  sum 
to  be  paid  to  the  claimants;  and  His  Catholic  Majesty  undertakes  to  cause 
the  same  to  be  paid  in  specie,  without  deduction,  at  such  times  and  places, 

and  under  such  conditions  as  shall  be  awarded  by  the  said  Commissioners. 

»  «  «  «  *  «  * 

Article  XXIII.  The  present  treaty  shall  not  be  in  force  until  ratified 
by  the  contracting  parties,  and  the  ratifications  shall  be  exchanged  in  six 
months  from  this  time,  or  sooner  if  possible. 
6627— VOL.  5 20 
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In  witness  whereof  we,  the  underwritten  Plenipotentiaries  of  His  Cath- 
olic Majesty  and  of  the  United  States  of  America,  have  signed  this  present 
treaty  of  friendship,  limits,  and  navigation,  and  have  thereunto  affixed 
our  seals  respectively. 

Done  at  San  Lorenzo  el  Heal,  this  seven  and  twenty  day  of  Octoher  one 
thousand  seven  hundred  and  ninety-five. 

[SEAL.]  Thomas  Pincknky. 

[SKAL.]  El  Principe  de  la  Paz. 

Convention  far  the  indemnification  of  those  who  have  sustained  losses,  damages, 
or  injuries  in  consequences  of  the  excesses  of  individuals  of  either  nation  dur^ 
ing  the  late  war,  contrary  to  the  existing  treaty  or  the  laws  of  nations. 

[CoDclnded  August  11  1802;  ratifications  exchanged  at  Washington  December  21, 1818; 
proclaimed  December  22, 1818.] 

His  Catholic  Majesty  and  the  Government  of  the  United  States  of  Amer- 
ica, wishing  amicably  to  adjust  the  claims  which  have  arisen  from  the 
excesses  committed  during  the  late  war,  by  individuals  of  either  nation, 
contrary  to  the  laws  of  nations  or  the  treaty  existing  between  the  two 
countries,  His  Catholic  Majesty  has  given,  for  this  purpose,  full  powers  to 
His  Excellency  D"  Pedro  Cevallos,  Couucellor  oi'  State,  Gentleman  of  the 
Bed-Chamber  in  employment,  first  Secretary  of  State  and  Universal  De- 
spatch, and  Superintendent  General  of  the  Posts  and  Post-Offices  in  Spain 
and  the  Indies;  and  the  Government  of  the  United  States  of  America  to 
Charles  Pinckney,  a  citizen  of  the  said  States,  and  their  Minister  Pleni- 
potentiary near  His  Catholic  Majesty;  who  have  agreed  as  follows: 

1st.  A  Board  of  Commissioners  shall  be  formed,  composed  of  five  Com- 
missioners, two  of  whom  shall  be  appointed  by  His  Catholic  Majesty,  two 
others  by  the  Government  of  the  United  States,  and  the  fifth  by  common 
consent;  and  in  case  they  should  not  be  able  to  agree  on  a  person  for  the 
fifth  Commissioner,  each  party  shall  name  one,  and  leave  the  decision  to 
lot;  and  hereafter,  in  case  of  the  death,  sickness,  or  necessary  absence  of 
any  of  thone  already  appointed,  they  shall  proceed  in  the  same  manner 
to  the  appointment  of  persons  to  replace  them. 

2d.  The  appointment  of  the  Commissioners  being  thus  made,  each  one 
of  them  shall  take  an  oath  to  examine,  discuss,  and  decide  on  the  claims, 
which  they  are  to  judge,  according  to  the  laws  of  nations  and  the  exist- 
ing treaty,  and  with  the  impartiality  justice  may  dictate. 

3rd.  The  Commissioners  shall  meet  and  hold  their  sessions  in  Madrid, 
where,  within  the  term  of  eightiien  months  (to  be  reckoned  from  the  day 
on  which  tliey  may  assemble)  they  shall  receive  all  claims  which,  in  con- 
sequence of  this  convention,  may  be  made,  as  well  by  the  subjects  of  His 
Catholic  Majesty  as  by  citizens  of  the  United  States  of  America,  who  may 
have  a  right  to  demand  compensation  for  the  losses,  damages,  or  injuries 
sustained  by  them,  in  consequence  of  the  excesses  committed  by  Spanish 
subjects  or  American  citizens. 

4th.  The  Commissioners  are  authorized,  by  the  said  contracting  parties, 
to  hear  and  examine,  on  oath,  every  question  relative  to  the  said  demands, 
and  to  receive  as  "worthy  of  credit  all  testimony  the  authenticity  of  which 
cannot  reasonably  be  doubted. 

5th.  From  the  decisions  of  the  Commissioners  there  shall  be  no  appeal; 
and  the  agreement  of  three  of  them  shall  give  full  force  and  effect  to  their 
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decisions,  as  well  with  respect  to  the  j  ustice  of  the  claims  as  to  the  amount 
of  the  indeiimification  which  may  be  adjudged  to  the  claimants;  the  said 
contracting  parties  obliging  themselves  to  satisfy  the  said  awards  in  specie, 
without  deduction,  at  the  times  and  places  pointed  out,  and  under  the  con- 
ditions which  may  be  expressed  by  the  Board  of  Commissioners. 

6th.  It  not  having  been  possible  for  the  said  Plenipotentiaries  to  agree 
upon  a  mode  by  w^hich  the  above-mentioned  Board  of  Commissioners  should 
arbitrate  the  claims  originating  from  the  excesses  of  foreign  cruisers, 
agents,  Consuls,  or  tribunals  in  their  respective  territories,  which  miglit 
be  imputable  to  their  two  Governments,  they  have  expressly  agreed  that 
each  Government  shall  reserve  (as  it  does  by  this  convention)  to  itself,  its 
subjects  or  citizens  respectively,  all  the  rights  which  they  now  have,  and 
under  which  they  may  hereafter  bring  forward  their  claims,  at  such  times 
as  may  be  most  convenient  to  them. 

7th.  The  present  convention  shall  have  no  force  or  effect  until  it  be  rat- 
ified by  the  contracting  parties,  and  the  ratifications  shall  be  exchanged 
as  soon  as  i>ossible. 

In  faith  whereof  we,  the  underwritten  Plenipotentiaries,  have  signed 
this  convention,  and  have  affixed  thereto  our  respective  seals. 

Done  at  Madrid  this  11th  day  of  August  1802. 

[SEAL.]  PBDRO  CEVALLOS. 

'    [SEAL.]  Charles  Pinckney. 

Treaty  of  amity ,  settlement,  and  limits. 

[('oucluded  February  22, 1819;  ratiflcationH  exchanged  at  WaBbiDgton  February  22,  1821; 
proclaimed  February  22,  1821.] 

The  United  States  of  America  and  His  Catholic  Majesty,  desiring  to  con- 
solidate, on  a  permanent  basis,  the  friendship  and  good  correspondence 
which  happily  prevails  between  the  two  pai-ties,  have  determined  to  settle 
and  terminate  all  their  differences  and  pretensions,  by  a  treaty,  which  shall 
designate,  with  precision,  the  limits  of  their  respective  bordering  territories 
in  North  America. 

With  this  intention  the  President  of  the  United  StatcH  has  furnished  with 
their  full  powers  John  Quiocy  Adams,  Secretary  of  State  of  the  said  United 
States;  and  His  Catholic  Majesty  has  appointed  the  Most  Excellent  Lord 
Don  Luis  l)e  Onis,  Gonzales,  Lopez  y  Vara,  Lord  of  the  town  of  Kayaces, 
Perpetual  Regidor  of  the  Corporation  of  the  city  of  Salamanca,  Knight 
Grand  Cross  of  the  Royal  American  Order  of  Isabella  the  Catholic,  deco- 
rated with  the  Lys  of  La  Vendue,  Knight  Pensioner  of  the  Royal  and  Dis- 
tinguished Spanish  Order  of  Charles  the  Third,  Member  of  the  Supreme 
Assembly  of  the  said  Royal  Order;  of  the  Council  of  His  Catholic  Majesty ; 
His  Secretary,  with  Exercise  of  Decrees,  and  His  Envoy  Extraordinary 
and  Minister  Plenipotentiary  near  the  United  States  of  America; 

And  the  said  Plenipotentiaries,  after  having  exchanged  their  powers, 
have  agree<l  upon  and  concluded  the  following  articles : 

Article  IX.  The  two  high  contracting  parties,  animated  with  the  most 
earnest  desire  of  conciliation,  and  with  the  object  of  putting  an  end  to 
all  the  differences  which  have  existed  between  them,  and  of  contirming 
the  good  understanding  which  they  wish  to  be  forever  maintained  between 
them,  reciprocally  renounce  all  claims  lor  damages  or  injuries  which  they, 
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themBelveB,  as  well  as  their  respective  citizens  and  sabjeots,  may  have 
suffered  until  t^e  time  of  signing  this  treaty. 

The  renanciation  of  the  United  States  will  extend  to  all  the  injuries  . 
mentioned  in  the  convention  of  the  11th  of  August  1802. 

2.  To  all  claims  on  account  of  prizes  made  by  French  privateers,  and 
condemned  by  French  Consula,  within  the  territory  and  jurisdiction  of 
Spain. 

3.  To  all  claims  of  indenmities  on  account  of  the  suspension  of  the  right 
of  deposit  at  New  Orleans  in  1802. 

4.  To  all  claims  of  citizens  of  the  United  States  upon  the  Government 
of  Spain,  arising  from  the  unlawful  seizures  at  sea,  and  in  the  ports  and 
t<erritori6S  of  Spain,  or  the  Spanish  colonies. 

5.  To  all  claims  of  citizens  of  the  United  States  upon  the  Spanish  Gov- 
ernment, statements  of  which,  soliciting  the  interposition  of  the  Govern- 
ment of  the  United  States,  have  been  presented  to  the  Department  of 
State,  or  to  the  Minister  of  the  United  States  in  Spain,  since  the  date  of 
the  convention  of  1802,  and  until  the  signature  of  this  treaty. 

The  renunciation  of  His  Catholic  Majesty  extends — 

1.  To  all  the  injuries  mentioned  in  the  convention  of  the  11th  of  August 
1802. 

2.  To  the  sums  which  His  Catholic  Majesty  advanced  for  the  return  of 
Captain  Pike  from  the  Provincias  Internas. 

3.  To  all  injuries  caused  by  the  expedition  of  Miranda,  that  was  fitted 
out  and  equipped  at  New  York. 

4.  To  all  claims  of  Spanish  subjects  upon  the  Government  of  the  United 
States  arising  from  unlawful  seizures  at  sea,  or  within  the  ports  and  ter- 
ritorial Jurisdiction  of  tlie  United  States. 

Finally,  to  all  the  claims  of  subjects  of  His  Catholic  Majesty  npon  the 
Government  of  the  United  States  in  which  the  interposition  of  His  Catho- 
lic Majesty's  Government  has  been  solicited,  before  the  date  of  this  treaty 
and  since  the  date  of  the  convention  of  1802,  or  which  may  have  been 
made  to  the  department  of  foreign  affairs  of  His  Majesty,  or  to  his  Minis- 
ter in  the  United  States. 

And  the  high  contracting  parties,  respectively,  renounce  all  claim  to 
indemnities  ibr  any  of  the  recent  events  or  transactions  of  their  respective 
commanders  and  officers  in  the  Floridas. 

The  United  States  will  cause  satisfaction  to  be  made  for  the  injuries,  if 
any,  which,  by  process  of  law,  shall  be  established  to  have  been  suffered 
by  the  Spanish  officers,  and  individual  Spanish  inhabitants  by  the  late 
operations  of  the  American  Army  in  Florida. 

Akticle  X.  The  convention  entered  into  between  the  two  Governnientn, 
on  the  11th  of  August  1802,  the  ratifications  of  which  were  exchanged  the 
21st  December  1818,  is  annulled. 

Article  XI.  The  United  States,  exonerating  Spain  from  all  demands  in 
future,  on  account  of  the  claims  of  their  citizens  to  which  the  renuncia- 
tions herein  contained  extend,  and  considering  them  entirely  cancelled, 
undertake  to  make  satisfaction  for  the  same,  to  an  amount  not  exceeding 
live  millions  of  dollars.  To  ascertain  the  full  amount  and  validity  of 
those  claims,  a  commission,  to  consist  of  three  Commissioners,  citizens  of 
the  United  States,  shall  be  appointed  by  the  President,  by  and  with  the 
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advice  and  coDsentof  the  Senate,  wliich  commission  shali  meet  at  the  city 
of  WasbiDgton,  and,  within  the  space  of  three  years  from  the  time  of  their 
tirst  meeting,  shall  receive,  examine,  and  decide  upon  the  amonnt  and 
validity  of  all  the  claims  included  within  the  descriptions  above  mentioned. 
The  said  Commissioners  shall  take  an  oath  or  affirmation,  to  be  entered  on 
the  record  of  their  proceedings,  for  the  faithful  and  diligent  discharge  of 
their  duties;  and,  in  case  of  the  death,  sickness,  or  necessary  absence  of 
an}'  such  Commissioner,  his  place  may  be  supplied  by  the  appointment,  as 
aforesaid,  or  by  the  President  of  the  United  States,  during  the  recess  of 
the  Senate,  of  another  Commissioner  in  his  stead.  The  said  Commis- 
sioners shall  be  authorized  to  hear  and  examine,  on  oath,  every  question 
relative  to  the  said  claims,  and  to  receive  all  suitable  authentic  testimony 
concerning  the  same.  And  the  Spanish  Government  shall  furnish  all  such 
documents  and  elucidations  as  may  be  in  their  possession,  for  the  a^ust- 
ment  of  the  said  claims,  according  to  the  principles  of  justice,  the  laws  of 
nations,  and  the  stipulations  of  the  treaty  between  the  two  parties  of  27th 
October  1795 ;  the  said  documents  to  be  specified,  when  demanded,  at  the 
instance  of  the  said  Commissioners. 

The  payment  of  such  claims  as  may  be  admitted  and  adjusted  by  the 
said  Commissioners,  or  the  major  part  of  them,  to  an  amount  not  exceed- 
ing five  millions  of  dollars,  shall  be  made  by  the  United  States,  either 
immediately  at  their  Treasury,  or  by  the  creation  of  stock,  bearing  an 
interest  of  six  per  cent,  per  annum,  payable  from  the  proceeds  of  sales  of 
public  lands  within  the  territories  hereby  ceded  to  the  United  States,  or 
in  snch  other  manner  as  the  Congress  of  the  United  States  may  prescribe 
by  law. 

The  records  of  the  proceedings  of  the  said  Commissioners,  together  with 
the  vouchers  and  documents  produced  before  them,  relative  to  the  claims 
to  be  adjusted  and  decided  upon  by  them,  shall,  after  the  close  of  their 
transactions,  be  deposited  in  the  Department  of  State  of  the  United  States ; 
and  copies  of  them,  or  any  part  of  them,  shall  be  furnished  to  the  Spanish 
Government,  if  required,  at  the  demand  of  the  Spanish  Minister  in  the 
United  States. 

Article  XII.  The  treaty  of  limits  and  navigation,  of  1795,  remains  con- 
firmed in  all  and  each  one  of  its  articles  excepting  the  2,  3,  4,  21,  and  the 
second  clause  of  the  22  article,  which,  having  been  altered  by  this  treaty, 
or  having  received  their  entire  execution,  are  no  longer  valid. 

Article  XVI.  The  present  treaty  shall  be  ratified  in  due  form,  by  the 
contracting  parties,  and  the  ratifications  shall  be  exchanged  in  six  months 
from  this  time,  or  sooner  if  possible. 

In  witness  whereof  we,  the  underwritten  Plenipotentiaries  of  the  United 
States  of  America  and  of  His  Catholic  Majesty,  have  signed,  by  virtue  of 
our  powers,  the  present  treaty  of  amity,  settlement,  and  limits,  and  have 
thereunto  affixed  our  seals,  respectively. 

Done  at  Washington  this  twenty -second  day  of  February  one  thousand 
eight  hundred  and  nineteen. 

[8EAL.]  John  Quixcy  Adams. 

[seal.]  Luis  dk  Onis. 
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Agreement  far  settlement  of  certain  claime  of  citizens  of  the  United  States  on 
account  of  wrongs  and  injuries  committed  hy  authorities  of  Spain  in  the 
Island  of  Cuba. 

[Concluded  at  Madrid  February  11-13, 1871.] 

Legation  op  the  United  States, 

Madrid,  February  llth,  1871. 

Sir:  I  have  the  honor  to  receive  the  note  of  to-day's  date  addresseil  to 
me  hy  your  excellency,  proposing  certain  modifications  of  the  plan  of 
arrangement  snbmitted  to  you  on  the  7th  instant,  for  the  adjustment  (»f 
the  reclamations  made  by  my  Government  against  that  of  Spain.  I  take 
much  pleasure  in  stating  that  the  changes  suggested  in  the  memorandum 
inclosed  in  your  note  have  my  entire  concurrence,  and  have  been  duly 
embodied  in  the  following  record  of  the  basis  upon  which  we  have  agreed. 

Memorandum  of  an  arbitration  for  the  settlement  of  the  claims  of  citi- 
zens of  the  United  States,  or  of  their  heirs,  against  the  Government  of 
Spain  for  wrongs  and  injuries  committed  against  their  persons  and  prop- 
erty, or  against  the  persons  and  property  of  citizens  of  whom  the  said 
heirs  are  the  legal  representatives,  by  the  authorities  of  Spain  in  the  island 
of  Cuba  or  within  the  maritime  jurisdiction  thereof,  since  the  commence- 
ment of  the  present  insurrection. 

1.  It  is  agreed  that  all  such  claims  shall  be  submitted  to  arbitrators, 
one  to  be  appointed  by  the  Secretary  of  State  of  the  United  States,  an- 
other by  the  Envoy  Extraordinary  and  Ministi^r  Plenipotentiary  of  Spain 
at  Washington,  and  these  two  to  name  an  umpire  who  shall  decide  all 
questions  upon  which  they  shall  be  unable  to  agree;  and  in  case  the  place 
of  either  arbitrator  or  of  the  umpire  shall  from  any  cause  become  vacant, 
such  vacancy  shall  be  filled  forthwith  in  the  manner  herein  provided  for 
the  original  appointment. 

2.  The  arbitrators  and  umpire  so  named  shall  meet  at  Washington  with- 
in one  month  from  the  date  of  their  appointment  and  shall,  before  pro- 
ceeding to  business,  make  and  subscribe  a  solemn  declaration  that  they 
will  impartially  hear  and  determine,  to  the  best  of  their  judgment  and 
according  to  public  law,  and  the  treaties  in  force  between  the  two  coun- 
tries, and  these  present  stipulations,  all  such  claims  as  shall,  in  conformity 
with  this  agreement,  be  laid  before  them  on  the  part  of  the  Government 
of  the  United  States;  and  such  declaration  shall  be  entered  upon  the  rec- 
ord of  their  proceedings. 

3.  Each  Government  may  name  an  advocate  to  appear  before  the  arbi- 
trators or  the  umpire,  to  represent  the  interests  of  the  parties  respec- 
tively. 

4.  The  arbitrators  shall  have  full  power,  subject  to  these  stipulations, 
and  it  shall  be  their  duty  before  proceeding  with  the  hearing  and  decision 
of  any  case,  to  make  and  publish  convenient  rules  prescribing  the  time 
and  manner  of  the  presentation  of  claims  and  of  the  proof  thereof;  and 
any  disagreement  with  reference  to  the  said  rules  of  proceeding  shall  be 
decided  by  the  umpire.  It  is  understood  that  a  reasonable  period  shall 
be  allowed  for  the  presentation  of  the  proofs;  that  all  claims  and  the  tes- 
timony in  favor  of  them  shall  be  presentiMl  only  through  the  Government 
of  the  United  States;  that  the  award  made  in  each  case  shall  be  in  writing 
and,  if  indemnity  be  given,  the  sum  to  be  ])aid  shall  be  expressed  in  the 
gold  coin  of  the  United  States. 
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5.  The  arbitrators  shall  have  jurisdiction  of  all  claims  presented  to  them 
by  the  Government  of  the  United  States  for  injuries  done  to  citizens  of  the 
United  States  by  the  authorities  of  Spain  in  Cuba  since  the  first  day  of 
October  1868.  Adjudications  of  the  tribunals  in  Cuba,  concerning  citi- 
zens of  the  United  States,  made  in  the  absence  of  the  parties  interested, 
or  in  violation  of  international  law,  or  of  the  guarantees  and  forms  pro- 
vided for  in  the  treaty  of  October  27, 1795,  between  the  United  States  and 
Spain,  may  be  reviewed  by  the  arbitrators,  who  shall  make  such  award 
in  any  such  case  as  they  shall  deem  Just.  No  judgment  of  a  Spanish  tri- 
bunal, disallowing  the  affirmation  of  a  party  that  he  is  a  citizen  of  the 
United  States  shall  prevent  the  arbitrators  from  hearing  a  reclamation 
presented  in  behalf  of  said  party  by  the  United  States  Government. 
Nevertheless,  in  any  case  heard  by  the  arbitrators,  the  Spanish  Govern- 
ment may  traverse  the  allegation  of  American  citizenship  and  thereapon 
competent  and  sufficient  proof  thereof  wUl  be  required.  The  commission 
having  recognized  the  quality  of  American  citizens  in  the  claimants,  they 
will  acquire  the  rights  accorded  to  them  by  the  present  stipulations  as 
such  citizens.  And  it  is  further  agreed  that  the  arbitrators  shall  not  have 
jurisdiction  of  any  reclamation  made  in  behalf  of  a  native-born  Spanish 
subject  naturalized  in  the  United  States  if  it  shall  appear,  that  the  same 
subject-matter  having  been  adjudicated  by  a  competent  tribunal  in  Cuba 
and  the  claimant,  having  appeared  therein,  either  in  person  or  by  his  duly 
appointed  attorney  and  being  required  by  the  laws  of  Spain  to  make  a 
declaration  of  his  nationality,  failed  to  declare  that  he  was  a  citizen  of 
the  United  States ;  in  such  case  and  for  the  pui-poses  of  this  arbitration, 
it  shall  be  deemed  and  taken  that  the  claimant,  by  his  own  default,  had 
renounced  his  allegiance  to  the  United  States.  And  it  is  further  agreed 
that  the  arbitrators  shall  not  have  Jurisdiction  of  any  demands  growing 
out  of  contracts. 

6.  The  expenses  of  the  arbitration  will  be  defrayed  by  a  percentage  to 
be  added  to  the  amount  awarded.  The  compensation  of  the  arbitrators 
and  umpire  shall  not  exceed  three  thousand  dollars  each;  the  same  aUow- 
ance  shall  be  made  to  each  of  the  two  advocates  representiug  respectively 
the  two  Governments;  and  the  arbitrators  may  employ  a  secretary  at  a 
compensation  not  exceeding  the  sum  of  five  dollars  a  day  for  every  day 
actually  and  necessarily  given  to  the  business  of  the  arbitration. 

7.  The  two  Governments  will  accept  the  awards  made  in  the  several 
oases  submitted  to  the  said  arbitration  as  final  and  conclusive,  and  will 
give  full  efiect  to  the  same  in  good  faith  and  as  soon  as  possible. 

I  avail  myself  of  this  opportunity  to  renew  to  your  excellency  the  assur- 
auces  of  my  most  distinguished  consideration. 

D.  E.  Sickles. 
His  Excellency  the  Minister  of  State. 

[Translation] 

Ministry  of  State, 

Madridf  February  12, 1871. 

Sir:  I  have  had  the  honor  to  receive  the  note  you  were  pleased  to 

address  me  under  date  of  yesterday,  communicating  to  me  the  definite 

record  of  the  memorandum  in  reference  to  the  manuer  of  arranging  the 

settlement  of  the  reclamations  of  citizens  of  the  United  States  consequent 
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upon  the  insarrectioD  in  the  island  of  Cnba,  and  as,  in  drawing  ap  this 
docament,  you  have  kindly  incorporated  the  slight  modifications  I  pro- 
posed to  you,  for  greater  clearness  and  precision,  in  my  note  of  yesterday 
in  answer  to  yours  of  the  7th,  I  take  pleasure  in  informing  yon  that  I 
entirely  concur  in  the  contents  of  the  said  meniorandnm. 

I  improve  this  occasion  to  renew  to  yon  the  aasarances  of  my  most  dia- 
tingnished  consideration. 

Gristing  Mastos. 

The  Minister  Plknipotentiary  op  thk 

Unitbd  States  of  America. 

Agreement  for  terminating  the  Claims  Commisaion  farmed  under  ike  agreewient 
of  February  IS,  1871. 

[CoDolttded  February  23, 1881.] 

Department  of  State, 

Waehington,  February  gS,  1881. 

Sir:  I  have  had  the  honor  to  hold  several  recent  conferences  with  yon, 
touching  the  de»ire  of  your  Government,  formally  expressed  in  the  note 
of  the  Minister  of  State,  Sen  or  Eldnayen,  to  the  Minister  of  the  U.  8.  at 
Madrid  on  the  5th  of  July  1880;  for  the  adoption  of  an  accord  hetween 
the  two  Governments  looking  to  the  fixation  of  a  term  for  the  labors  of  the 
American  and  Spanish  Claims  Commission  which  was  organized  under  the 
agreement  of  February  13,  1871.  In  those  conferences,  the  entire  agree- 
ment of  our  views  in  the  matter  happily  renders  any  discussion  thereof 
unnecessary,  save  only  as  to  the  form  and  manner  of  placing  such  agree- 
ment of  views  on  record,  with  the  same  force  and  effect  as  the  original 
agreement  of  1871. 

As  you  are  aware,  the  agreement  of  1871  was  discussed  between  the  U.  8. 
Minister  at  Madrid  and  the  Spanish  Minister  of  State  for  some  time  before 
a  final  understanding  was  reached,  during  which  time  various  written 
projects  and  counter  projects  of  an  agreement  were  reciprocally  submitted 
and  considered,  bnd  that  at  the  wish  of  the  Spanish  government  itself,  it 
was  determined  that  a  final  accord  should  be  effected  by  simple  exchange 
of  diplomatic  notes.  This  was  accordingly  done  and  the  date  of  Sefior 
Martos'  note  accepting  the  completed  redaction  of  the  agreement  became^ 
therefore,  the  date  of  the  agreement  itself.  It  is  thought  unnecessary 
that  a  fresh  agreement  determining  the  duration  of  the  Commission  should 
involve  more  of  formality  than  the  original  accord  whereby  the  commis- 
sion itself  was  created ;  and  I  have,  accordingly,  the  honor  to  propose,  for 
your  prompt  acceptance  as  I  doubt  not  a  like  conclusion  of  our  present 
negotiation  by  moans  of  a  simple  exchange  of  diplomatic  notes,  and  in  the 
suggested  form  of  an  additional  article  to  the  Agreement  of  1871. 

I  believe  that  yon  and  I  are  in  accord  upon  the  substantial  points  of  the 
following  text  of  such  additional  article,  as  the  result  of  our  deliberations 
thereon. 

''VIII.  All  claims  for  injuries  done  to  citizens  of  the  United  States  by 
the  Authorities  of  Spain  in  Cuba,  since  the  first  day  of  October,  A.  D. 
1868,  which  have  not  heretofore  been  presented  by  the  Government  of  the 
U.  S.  to  the  Commission  now  sitting  in  Washington  under  the  agreement 
of  February  12,  1871,  shall  be  so  presented  to  the  said  Commission  within 


Digitized  by 


Googl( 


TREATIES.  4805 

sixty  days,  from  this  twenty-third  day  of  February  1881,  nnless  in  any 
case  where  reasons  for  delay  shall  be  established  to  the  satisfaction  of  the 
ArbitratorSi  and  in  any  sach  case  the  period  for  presenting  the  claim  may 
be  extended  by  them  to  any  time  not  exceeding  thirty  days  longer. 

"The  Commission  shall  be  bonud  to  examine  and  decide  upon  every 
claim  which  may  have  been  presented  to  it,  or  which  shall  hereafter  be 
presented  to  it  in  accordance  with  this  article,  within  one  year  from  the 
12th  day  of  May  1881.  Provided,  however,  that  in  any  particular  case  in 
which  delay  in  completing  the  defense  shall  make  an  extension  for  the 
claimant's  proofs  or  final  argument,  or  decision,  beyond  this  period,  neces- 
sary for  justice,  such  extension  may  be  granted,  by  the  Arbitrators,  or,  on 
their  disagreement  by  the  Umpire.'' 

**  The  Arbitrators  shall  have  full  power,  snbject  to  these  stipulations,  to 
make  and  publish  convenient  rules  for  carrying  into  effect  this  additional 
Article,  and  any  disagreement  with  reference  to  such  rules  shall  be  decided 
by  the  Umpire." 

If,  therefore,  you  are  of  like  opinion  with  me  that  the  foregoing  mem- 
orandum of  the  text  of  an  additional  article  to  the  Agreement  of  February 
12,  1871,  correctly  represents  the  accord  we  have  reached  in  our  recent 
verbal  conferences,  and  will  intimate  to  me,  by  note,  your  acceptance 
thereof,  said  additional  article  will  be  regarded  by  this  Government  (as 
also  by  that  of  Spain)  as  bearing  date  from  the  date  of  your  note  of  ac- 
ceptance, and  as  thereupon  and  thenceforth  having  like  force  and  effect 
with  the  original  agreement  which  it  supplements. 
Accept,  &o., 

Wm.  M.  Evarts. 
[Translation.] 

Legation  of  Spain, 
Washington,  February  £S,  1881. 

The  undersigned,  envoy  extraordinary  and  minister  plenipotentiary  of 
His  Catbolic  Majesty,  has  the  honor  to  acknowledge  the  receipt  of  the 
note  which  the  Honorable  Secretary  of  State  has  this  day  been  pleased  to 
address  to  him  stating,  with  perfect  correctness,  the  result  of  the  confer- 
ence held  with  the  view  of  reaching  an  understanding  with  regard  to  the 
desire  of  the  government  of  His  Majesty  the  King,  which  was  expressed 
in  the  note  of  the  minister  of  state  to  the  representative  of  the  United 
States  at  Madrid  (said  note  being  dated  July  5, 1880),  to  fix  a  term  for  the 
labors  of  the  Spanish- American  Commission  of  Arbitration  which  was 
appointed  in  pursuance  of  the  convention  of  February  12, 1871. 

The  undersigned  shares  the  views  entertained  by  the  Honorable  Secre- 
tary in  respect  to  the  form  in  which  it  will  be  proper  to  express  the 
understanding  adopted  in  said  conferences,  and  he  hereby  signifies  his 
entire  assent  to  the  terras  in  which  the  Honorable  Secretary  of  the  State 
is  pleased  to  express  it  in  the  following  additional  article  to  the  couven- 
tion  of  1871,  which  will  be  considered  by  ^he  Government  of  Spain  and 
that  of  the  United  States,  from  this  date,  as  having  the  same  force  and 
effect  as  the  aforesaid  convention : 

"VIII.  All  claims  for  injaries  done  to  citizens  of  the  United  States  by 
the  authorities  of  Spain  in  Cuba  since  the  1st  day  of  October,  A.  D.  18B8, 
which  have  not  heretofore  been  presented  by  the  Government  of  the 
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United  States  to  the  CommiBsion  now  sitting  in  Washington  under  the 
agreement  of  February  12, 1871,  shall  be  so  presented  to  the  said  Commis- 
sion within  sixty  days  from  this  twenty-third  day  of  February,  1881, 
unless  in  any  case  where  reasons  for  delay  shall  be  established  to  the  satis- 
faction of  the  arbitrators ;  and  in  any  such  case  the  period  for  presenting 
the  claim  may  be  extended  by  them  to  any  time  not  exceeding  thirty 
days  longer. 

^^The  Commission  shall  be  bonnd  to  examine  and  decide  upon  every 
claim  which  may  have  been  presented  to  it,  or  which  shall  hereafter  be 
presented  to  it  in  accordance  with  this  article,  within  one  year  from  the 
12th  day  of  May  1881 :  Provided,  however,  that  in  any  particular  case  in 
which  delay  in  completing  the  defence  shall  make  an  extension  for  the 
claimant's  proofs  or  final  arguments  or  decision,  beyond  this  period,  neces- 
sary for  justice,  such  extension  may  be  granted  by  the  Arbitrators,  or  in 
their  disagreement  by  tbe  Umpire. 

**  The  Arbitrators  shall  have  full  power,  subject  to  these  stipulations, 
to  make  and  publish  convenient  rules  for  carry iug  into  effnct  this  addi- 
tional article,  and  any  disagreement  with  reference  to  such  rules  shall  be 
decided  by  the  Umpire." 

The  undersigned  avails  himself  of  this  occasion  to  reiterate  to  the 
Honorable  William  M.  Evarts  the  assurances  of  his  highest  consideration. 

Fbupe  Mkndez  de  Vigo. 

Protocol  extending  the  time  for  the  temiination  of  the  claims  commiseion  under 
the  agreement  of  February  1:2,  1871,  to  January  1, 188S» 

[Signed  May  6  and  December  14, 1882.] 

Protocol  of  a  conference  between  the  Honorable  Frederick  T.  Fieling- 
huysen,  Secretary  of  State  of  the  United  States,  and  His  Excellency 
Francisco  Barca,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
His  Majesty  the  King  of  Spain,  held  at  the  Department  of  State  in 
Washington  on  the  sixth  day  of  May  eighteen  hundred  and  eighty-two. 

Mr.  Frelinghuysen  handed  to  Mr.  Barca  the  following  paper,  entitled 
''Article  IX."  and  said  that  it  embodied  the  results  of  several  preliminary 
conferences  between  himself  and  Mr.  Barca  relating  to  the  prolongation 
of  the  Spanish  American  Claims  Commission  until  the  first  day  of  January 
next: 

Abticlb  IX.  It  being  impossible  for  the  Commission,  in  consequence  of 
the  death  of  the  Arbitrator  and  of  the  Advocate  on  the  part  of  the  United 
States,  to  examine  and  decide  within  one  year  from  the  12th.  of  May  1881 
each  and  every  claim  which  has  been  presented,  it  is  agreed  that  the  term 
aforesaid  be  extended  to  the  1st.  of  January  1883,  for  the  sole  purpose  of 
permitting  the  Commission  to  examine  and  decide  the  claims  actually 
pending. 

And  it  is  further  agreed  to  this  end 

1st.  That  no  evidence  in  any  case  shall  be  received  after  the  15th  day  of 
June  next. 

2nd.  That  no  printed  or  written  brief  or  argument  before  the  Arbitra- 
tors shall  be  filed  on  behalf  of  any  claimant  after  the  15th  day  of  Jnly 
1882. 
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3rd.  That  no  printed  or  written  brief  or  argument  shall  be  filed  in  reply 
on  behalf  of  Spain  after  the  15th  day  of  September  1882. 

4th.  That  no  oral  arguments  shall  be  heard  by  the  Arbitrators  after  the 
Ist  day  of  November  1882. 

5th.  That  no  arguments  either  written  or  oral  shall  be  made  before  the 
Umpire  except  on  his  written  request  addressed  to  the^Commission;  speci- 
fying the  time  within  which  he  will  hear  or  receive  said  arguments. 

6th.  That  the  Arbitrators  may  establish  in  accordance  with  the  preced- 
ing stipulations  convenient  rules  for  the  better  and  more  rapid  despatch 
of  the  business  of  the  Commission,  and  any  disagreement  which  may  ariso 
between  them  as  to  those  rules  or  their  interpretation,  shall  be  decided  by 
the  Umpire. 

Decisions  in  every  pending  case  shall  be  given  by  both  Arbitrators  be- 
fore the  15th  day  of  December  next :  jointly  if  they  agree,  separately  when 
they  disagree. 

All  cases  in  which  on  that  day  the  two  Arbitrators  shall  not  have  agreed, 
or  in  which  neither  Arbitrator  shall  have  rendered  a  decision,  shall  go  to 
the  Umpire. 

All  cases  in  which  the  American  arbitrator  shall  have  failed  to  give  a 
decision  shall  be  rejected  or  allowed,  as  the  ca^e  may  be,  in  the  form  de- 
termined by  the  decision  of  the  Arbitrator  of  Spain  if  the  Spanish  Arbi- 
trator shall  have  given  a  decision:  and  vice  versa  all  cases  in  which  the 
Spanish  Arbitrator  shall  have  failed  to  give  a  decision  shall  be  allowed  or 
rejected,  as  the  case  may  be,  in  the  form  determined  by  the  decision  of 
the  American  Arbitrator  if  the  American  Arbitrator  shall  have  given  a 
decision :  it  being  the  purpose  of  both  parties  to  have  the  work  of  the 
Arbitrators  finished  before  December  15,  1882. 

The  Umpire  is  requested  to  render  decisions  before  January  1,  1883,  in 
all  cases  submitted  to  him  in  order  that  the  work  of  the  Commission  may 
cease  on  that  day.  But  if  the  Umpire  fails  to  comply  with  this  request, 
decisions  rendered  by  him  after  that  day  shall  be  respected  by  both  par- 
ties, notwithstanding  that  the  Commission  shall  be  deemed  to  be  termi- 
nated and  dissolved  after  the  1st  day  of  January  1883. 

Mr.  Barca  observed  that  the  Article  as  reduced  embodied  correctly  the 
understanding  between  himself  and  Mr.  Frelinghuysen. 

In  testimony  whereof  we  have  interchangeably  signed  tliis  protocol. 

Fredk.  T.  Frelinghuysen. 
Frait**  Barca. 

Protocol  of  aw  agreement  concluded  between  Mr.  John  Davis^  Acting  Secretary 
of  State  of  the  United  States ,  and  Don  FranciHco  Barca,  Envoy  Extraordinary 
and  Minister  Plenipotentiary  of  His  Majenty  the  King  of  Spain,  signed  the 
2nd  day  of  June  1883. 

The  undersigned,  in  view  of  the  Spanish-American  Commission  of  arbi- 
tration having  concluded  its  labors  on  the  3Ist  of  Deccniber  last  in  con- 
formity with  the  provisions  of  the  protocol  of  the  6tli  of  May  1882,  after 
having  conferred  on  the  subject,  and  being  sufficieutly  empowered  thereto 
by  their  respective  governments,  have  agreed  upon  the  following: 

First:  The  Department  of  State  of  the  United  States  will  preserve  in 
its  archives  the  originals  of  the  judgments  pronounced  by  the  Commission 
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of  Arbitration,  giving  a  daly  certified  copy  of  each  one  of  said  Judgments 
to  the  Legation  of  Spain. 

The  books,  reports  and  other  docaments  of  the  dissolved  Commission 
shall  be  divided  between  the  Department  of  State  and  the  Legation  of 
His  Majesty  the  King  of  Spain. 

Second:  On  the  30th  day  of  the  present  month  of  Jnne,  Mr.  Eustace 
CoUett,  late  Secretary  of  the  said  Commission,  and  who  at  the  present 
time  is  charged  with  the  arrangement  and  division  of  its  papers,  shall 
complete  his  labors,  delivering  to  each  of  the  respective  governments  the 
documents,  boolcs  and  papers  referred  to  in  the  preceding  paragraph  first. 

Third:  The  Governments  of  the  United  States  of  America  and  of  His 
Majesty  the  King  of  Spain  recognizing  the  zeal,  uprightness,  and  impar- 
tiality with  which  Count  Lewenbanpt  has  given  liis  services  during  nearly 
three  years  as  Umpire,  hereby  agree  that  the  Government  of  His  Majesty 
the  King  of  Spain  shall  jiay  to  Count  Lewenhanpt  the  salary  or  compen- 
sation to  which  he  is  entitled  according  to  the  6th  article  of  the  agree- 
ment of  February  12, 1871,  and  that  the  Government  of  the  United  States 
will  give  to  him  a  Ruit&ble  present,  both  of  tliese,  the  salary  as  well  as 
the  present,  to  be  given  in  the  name  of  tlic  two  contracting  parties. 

Fourth:  The  Government  of  the  United  States  and  that  of  His  Catholic 
Majesty,  desiring  at  the  same  time  to  present  a  testimonial  of  their  thanks 
to  Baron  Carl  Ledcrer,  Mr.  A.  Bartholdi  and  Bnrou  A.  Blanc,  for  the  zeal, 
impartiality  and  uprightness  with  which  they  in  turn  filled  in  past  years 
the  same  delicate  ofl^ice  of  Umpire,  hereby  agree  to  offer  to  each  of  the 
three  gentlemen  mentioned  a  present  consisting  of  a  work  of  silver  or  of 
art,  the  cost  of  which  shall  be  defrayed  in  equal  moieties  by  the  two 
governments. 

Fifth :  The  payment  of  salary  due  to  Count  Lewenhanpt  and  the  presents 
which  are  to  be  made  to  him  as  well  as  to  his  predecessors  shall  not  preju- 
dice in  any  mannlBr  tlie  question  touching  the  payment  of  the  expenses  of 
the  dissolved  Spanish  and  American  Commission  of  Arbitration,  or  any 
other  question  pending  between  the  two  countries. 

In  testimony  whereof,  the  undersigned  have  signed  and  sealed  the 
present  Protocol  in  the  city  of  Washington,  this  2nd  day  of  June,  A.  D. 
1883. 

John  Davis.       [sral.] 

FraN*"°  BaRCA.      [8KAL.] 

VENEZUELA. 

Convention  for  the  gettlenient  of  claims  against  Venezuela. 

[Concluded  April  25,  I860;  ratifications  exchanged  at  Caracas  April  17,  1887;  proclaimed 

May  29, 1867.] 

The  conclusion  of  a  convention  similar  to  those  entered  into  with  other 
republics,  and  by  which  the  pending  American  claims  upon  Venezuela 
might  be  referred  for  decision  to  a  mixed  commission  and  an  umpire, 
liaviug  been  proposed  to  the  Venezuelan  Government  on  behalf  of  the 
United  States  of  America,  asameans  of  examining  and  justly  terminating 
such  claims;  and  it  having  been  thought  that  the  adoption  of  the  con- 
templated course  will  secure  at  least  some,  of  the  advantages  attending 
arbitration,  so  strongly  recommended  in  article  tlio  112tb  of  the  Federal 
Constitution  of  Venezuela,  while  it  will  preserve  unimpaired,  as  reciprocally 
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dohirod,  the  good  understanding  of  both  nations:  The  Citizen  First  Viire- 
President  in  charge  of  the  Presidency  has  accepted  the  above  proposal, 
and  authorized  the  Minister  for  Foreign  Relations  to  negotiate  and  sign 
the  proper  convention.  Thereupon  said  Minister  and  Mr.  £.  D.  Culver, 
Minister  Resident  of  the  United  States  of  America,  also  duly  empowered 
for  that  purpose,  have  agree/l  upon  the  following  articles  of  convention : 

Article  I.  All  claims  on  the  part  of  corporations,  companies,  or  indi- 
viduals, citizens  of  the  United  States,  upon  the  Government  of  Venezuela, 
which  may  have  been  presented  to  their  Government,  or  to  its  legation  in 
Caracas,  shall  be  submitted  for  examination  and  decision  to  a  mixed  com- 
mission, consisting  of  two  members,  one  of  whom  shall  be  appointed  by 
the  Government  of  the  United  States^  and  the  other  by  that  of  Venezuela. 
In  case  of  death,  absence,  resignation,  or  incapacity  of  either  of  the  Com- 
missioners, or  in  the  event  of  either  of  them  omitting  or  ceasing  to  act, 
the  Government  of  the  United  States  or  that  of  Venezuela,  respectively, 
or  the  Minister  of  the  United  States  in  Caracas,  by  authority  of  his  Gov- 
ernment, shall  forthwith  proceed  to  HU  the  vacancy. 

The  Commissioners  so  named  shall  meet  in  the  city  of  Caracas  within 
four  months  from  the  exchange  of  the  ratifications  of  this  convention ; 
and,  before  proceeding  to  business,  they  shall  make  solemn  oath  that  tbey 
will  carefully  examine  and  impartially  decide  according  to  justice,  and  in 
compliance  with  the  provisions  of  this  convention,  all  claims  submitted  to 
them,  and  such  oath  shall  be  entered  on  the  record  of  their  proceedings. 

The  Commissioners  shall  then  proceed  to  appoint  an  Umpire  to  decide 
upon  any  case  or  cases  concerning  which  they  may  disagree,  or  upon  any 
point  of  difference  that  may  arise  in  the  course  of  their  proceedings. 
And  if  they  cannot  agree  in  the  selection,  the  Umpire  shall  be  named  by 
the  Diplomatic  Representative  either  of  Switzerland  or  of  Russia,  in 
Washington,  on  the  previous  invitation  of  the  high  contracting  parties. 

Article  II.  So  soon  as  the  Umpire  shall  have  been  appointed,  the  Com- 
missioners shall  proceed,  without  delay,  to  examine  the  claims  which  may 
be  presented  to  them  under  this  convention;  and  they  shall,  if  required, 
hear  one  person  in  behalf  of  each  Government  on  every  separate  claim 
Each  Government  shall  furnish,  on  request  of  either  Commissioner,  all 
such  documents  and  papers  in  its  possession,  as  may  be  deemed  important 
to  the  just  determination  of  any  claim. 

In  cases  where  they  agree  to  award  an  indemnity,  they  shall  determine 
the  amount  to  be  paid,  and  issue  certificates  of  the  same.  In  cases  when 
the  Commissioners  cannot  agree,  the  points  of  difference  shall  be  referred 
to  the  Umpire,  before  whom  each  of  the  Commissioners  may  be  heard,  and 
whose  decision  shall  be  final. 

The  Commissioners  shall  make  such  decision  as  they  shall  deem,  in  ref- 
erence to  such  claims,  conformable  to  justice,  even  though  such  decisions 
amount  to  an  absolute  denial  of  illegal  pretensions,  since  the  including  of 
any  such  in  this  convention  is  not  to  be  understood  as  working  any  preju- 
dice in  favor  of  any  one,  either  as  to  principles  of  right  or  matters  of  fact. 

Article  III.  The  Commissioners  shall  issue  certificates  of  the  sums  to 
be  paid  to  the  claimants,  respectively,  by  virtue  of  their  decisions  or  those 
of  the  Umpire,  and  the  aggregate  amount  of  all  sums  awarded  by  the  Com- 
missioners, and  of  all  sums  accruing  from  awards  made  by  the  Umpire, 
shall  be  paid  to  the  Government  of  the  United  States.  Payments  of  said 
sums  shall  be  made  in  equal  annual  payments,  to  be  completed  within  ten 
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years  from  the  date  of  the  termination  of  the  labors  of  the  commission ; 
the  first  payment  to  be  made  six  months  from  same  date.  Semiannual 
interest  shall  be  paid  on  the  several  sums  awarded  at  a  rate  of  five  per 
cent,  per  annum  from  the  date  of  the  termination  of  the  labors  of  the 
commission. 

Article  IV.  The  commission  shall  terminate  its  labors  in  twelve  months 
from  the  date  of  its  organization,  except  that  thirty  days'  extension  may 
be  given  to  issue  certificates,  if  necessary,  on  the  decisions  of  the  Umpire 
in  the  case  referred  to  in  the  following  article.  *  They  shall  keep  a  record 
of  their  proceedings,  and  may  appoint  a  secretary. 

Articlr  V.  The  decisions  of  this  commission  and  those  (in  case  there 
may  be  any)  of  the  Umpire,  shall  be  final  and  conclusive  as  to  all  pending 
claims  at  tlie  date  of  their  installation.  Claims  which  shall  not  be  pre- 
sented within  the  twelve  months  herein  ])rescribed  will  be  disregarded  by 
both  Governments,  and  considered  invalid. 

In  the  event  that,  upon  the  termination  of  the  labors  of  said  commis- 
sion, there  should  remain  pending  one  or  more  cases  before  the  Umpire 
awaiting  his  decision,  the  said  Umpire  is  authorized  to  make  his  decision 
and  transmit  same  to  the  Commissioners,  who  shall  issue  their  certificates 
thereupon  and  communicate  [them*]  to  each  Government,  which  shall 
be  held  binding  and  conclusive ;  provided,  however,  that  his  decision  shall 
be  given  within  thirty  days  from  the  termination  of  the  labors  of  the 
commission,  and  after  the  expiration  of  the  said  thirty  days  any  decision 
made  sbull  be  void  and  of  no  effect. 

Article  VI.  Each  Government  shall  pay  its  own  Commissioner,  and 
shall  pay  one-half  of  what  may  [be*]  due  the  Umpire  and  secretary,  and 
one-hulf  the  incidental  expenses  of  the  commission. 

Article  VII.  The  present  convention  Hhall  be  ratified,  and  the  ratifica- 
tions exchanged,  so  soon  as  may  be  practicable,  in  the  city  of  Caracas. 

In'testimony  whereof  the  Plenipotentiaries  have  signed  this  convention, 
and  hereunto  affixed  the  seals  of  the  Ministry  of  Foreign  Relations  of  the 
United  States  of  Venezuela,  and  of  the  Legation  of  the  United  States  of 
America,  in  Caracas,  this  twenty-fifth  day  of  April,  in  the  year  one  thou- 
sand eight  hundred  and  sixty-six. 

Th4i  Minuter  Resident  of  the  United  States  of  America, 

[SEAL.]  E.  D.  Culver, 

The  Minister  of  Foreign  Relations  of  the  United  States  of  Venezuela, 

[SEAL.]  Rafael  Selias.  * 

Convention  for  a  re-opening  of  th^  claims  of  citizens  of  the  United  States  against 
'  Venezuela  under  ths  treaty  of  April  S6,  1866. 

[Condaded   December  5,  1885;  ratlflcatious  exchanged  at  Waabington  Jane  3,  1880^ 
proclaimed  June  4,  isio.] 

The  President  of  the  United  States  of  America  having  on  the  3d.  day  of 
March  1883,  approved  the  following  Joint  Resolution  of  Congress:  (Public 
Resolution  No.  26.) 
<' Joint  Resolution  providing  for  a  new  Mixed  Commission  in  accordance 

with  the  treaty  of  April  twenty-fifth,  eighteen  hundred  and  sixty-six, 

with  the  United  States  of  Venezuela. 

'' Whereas  since  the  dissolution  of  the  mixed  Commission  appointed 
nnder  the  treaty  of  April  twenty  fifth,  eighteen  hundred  and  sixty-six. 
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with  the  United  States  of  Veneznela,  serioas  charges,  impeaching  the 
validity  and  integrity  of  its  proceedings,  have  been  made  by  the  Govern- 
ment  of  the  United  States  of  Venezuela,  and  also  charges  of  a  like  charac- 
ter by  divers  citizens  of  the  United  States  of  America,  who  presented 
claims  for  adjndication  before  that  tribunal ;  and 

'^Whereas,  the  evidence  to  be  found  in  the  record  of  the  proceedings  of 
said  Commission,  and  in  the  testimony  taken  before  Committees  of  the 
House  of  Representatives  in  the  matter,  tends  to  show  that  such  charges 
are  not  without  foundation ;  and 

'*  Whereas  it  is  desirable  that  the  matter  be  finally  disposed  of  in  a  man- 
ner that  shall  satisfy  any  just  complaints  against  the  validity  and  integ- 
rity of  the  first  Commission,  and  provide  a  tribunal  under  said  treaty 
constructed  and  conducted  so  as  not  to  give  cause  for  just  snH]>icion;  and 

''Whereas,  all  evidence  before  said  late  Commission  was  presented  in 
writing  and  is  now  in  the  archives  of  the  State  Department;  and 

''Whereas,  the  President  of  the  United  States  has,  in  a  recent  communi- 
cation to  Congress,  solicited  its  advisory  action  in  this  matter : 

"Therefore— 

'*  Besolred,  by  the  Senate  and  House  of  BepresentaHvee  of  the  United  States 
of  America  in  Congress  assemhledf  That  the  President  be,  and  he  hereby  is, 
requested  to  open  diplomatic  correspondence  with  the  (Government  of  the 
United  States  of  Venezuela,  with  a  view  to  the  revival  of  the  general 
stipulations  of  the  treaty  of  April  25th,  1866,  with  said  government,  and 
the  appointment  thereunder  of  a  new  Commission,  to  sit  in  the  city  of 
Washington,  which  Commission  shall  be  authorized  to  consider  all  the 
evidence  presented  before  the  former  Commission  in  respect  to  claims 
brought  before  it,  together  with  such  other  and  further  evidence  as  the 
claimants,  may  offer ;  and  from  the  awards  that  may  be  made  to  claimants, 
any  moneys  heretofore  paid  by  the  Department  of  State,  upon  certificates 
issued  to  them,  respectively,  upon  awards  made  by  the  former  Commission, 
shall  be  deducted,  and  such  certificates  deemed  cancelled ;  and  the  moneys 
now  in  the  Department  of  State  received  from  the  Government  of  Vene- 
zuela on  account  of  said  awards,  and  all  moneys  that  may  hereafter  be 
paid  under  said  treaty,  shall  bo  distributed  pro  rata  in  payment  of  such 
awards  as  may  be  made  by  the  Commission  to  be  appointed  in  accordance 
with  this  resolution/' 

And  the  proposal  contemplated  and  authorized  by  the  feregoing  Joint 
resolution  of  Congress  having  been  made  by  the  Government  of  the  United 
States  of  America  to  the  Government  of  the  United  Stat/Os  of  Venezuela, 
and  accepted  by  the  latter  through  its  diplomatic  representative  in  Wash- 
ington ;  The  Government  of  the  United  States  of  America  and  the  Govern- 
ment of  the  United  States  of  Venezuela,  to  the  end  of  effecting  by  means 
of  a  convention  arrangements  for  the  execution  of  the  accord  thus  reached 
between  the  two  Governments,  have  named  their  Plenipotentiaries  to  con- 
fer and  agree  thereupon,  a«  follows: 

The  President  of  the  United  States  of  America,  Thomas  F.  Bayard,  Sec- 
retary of  State  of  the  United  States  of  America;  and    * 

The  President  of  the  United  States  of  Venezuela,  Antonio  M.  Soteldo, 
Charge  d'Aflfaires  of  Venezuela  at  Washington ; 

Who  after  having  communicated  to  each  other  their  respective  full 
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pof^ersy  found  in  good  and  due  form,  have  agreed  apon  the  following 
articles : 

Article  I.  The  general  stipulations  of  the  Convention  of  April  25th  1866, 
between  the  contracting  parties  are  hereby  revived  with  such  alterations 
as  are  required  in  conformity  with  the  aforesaid  Joint  resolution  of  the 
Congress  of  the  United  States,  and  with  such  further  modifications  as  are 
deemed  necessary  for  the  certain  and  speedy  accomplishment  of  the  ends 
in  view,  and  for  the  reciprocal  protection  of  the  interests  of  the  high  con- 
tracting parties  as  hereinafter  provided. 

AuTiCLB  II.  All  claims  on  the  part  of  corporations,  companies,  or  indi- 
viduals, citizens  of  the  United  States,  upon  the  Government  of  Venezuela, 
which  may  have  been  presented  to  their  Government  or  to  its  legation  at 
Caracas,  before  the  first  4&y  of  August  1868,  and  which  by  the  terms  of  the 
aforesaid  convention  of  April  25th,  1866,  were  proper  to  be  presented  to  the 
Mixed  Commission  organized  under  said  convention  shall  be  submitted  to 
a  new  Commission,  consisting  of  three  Commissioners  one  of  whom  shall 
be  appointed  by  the  President  of  the  United  States  of  America,  one  by  the 
Government  of  the  United  States  of  Venezuela  and  the  third  shall  be 
chosen  by  these  two  Commissioners;  if  they  cannot  agree  within  ten  days 
from  the  time  of  their  first  meeting  as  hereinafter  provided,  then  the  diplo- 
matic representative  of  either  Russia  or  Switzerland  at  this  capital  shall 
be  requested  by  the  Secretary  of  State  and  the  Venezuelan  Minister  at 
Washington  to  name  the  third  Commissioner. 

In  case  of  the  death,  resignation  or  incapacity  of  any  of  the  Commis- 
sioners, or  in  the  event  of  any  of  them  omitting- or  ceasing  to  act,  the  va- 
cancy shall  be  filled  within  three  months  by  naming  another  Commissioner 
in  like  manner  as  herein  provided  fur  the  original  appointment. 

AuTiCLB  III.  The  Commissioners  so  appointed  shall  meet  in  the  city  of 
Washington  at  the  earliest  convenient  time  within  three  months  from  the 
exchange  of  the  ratifications  of  this  Convention,  and  shall,  as  their  first 
act  in  so  meeting,  make  and  subscribe  a  solemn  declaration  that  they  will 
carefully  examine  and  impartially  decide,  according  to  justice  and  in  com- 
pliance with  the  provisions  of  this  Convention,  all  claims  submitted  to 
them  in  conformity  herewith,  and  such  declaration  shall  be  entered  on  the 
record  of  their  proceedings. 

Article  IV.  The  concurring  judgment  of  any  two  Commissioners  shall 
be  adequate  for  every  intermediate  decision  arising  in  the  execution  of 
their  duty,  and  for  every  final  decision  or  award. 

Artk'LK  V.  So  soon  as  the  Commission  shall  have  organized,  notice  shall 
be  given  to  the  respective  Governments  of  the  date  of  organization  and  of 
readiness  to  proceed  to  the  transaction  of  the  business  of  the  Commission. 

The  Commissioners  shall  thereupon  proceed  without  delay  to  hear  and 
examine  all  the  claims  which  by  the  terms  of  the  aforesaid  Convention  of 
April  25, 1866,  were  projier  to  be  presented  to  the  Mixed  Commission  organ- 
ized under  the  Convention  of  April  25,  1866;  and  they  shall  to  that  end 
consider  all  the  evidence  admissible  under  the  aforesaid  Convention  of 
April  25,  1866,  in  respect  to  claims  adjudicable  thereunder^  together  with 
such  other  and  further  evidence  as  the  claimants  may  ofier  through  their 
respective  Governments,  and  such  further  evidence  as  may  be  ofiered  to 
rebut  any  such  new  evidence  ofi'ered  on  the  part  of  the  claimaut,  and  they 
shall,  if  required,  hear  one  person  on  behalf  of  each  Government  on  every 
separate  claim. 
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All  the  papers  and  evidence  before  the  said  former  Coiumisaion,  now  on 
file  in  the  arohiyes  of  the  Department  of  State  at  Washington,  shall  be 
laid  before  the  Commission;  and  each  Government  shall  famish,  at  the 
request  of  the  Commissioners,  or  of  any  two  of  them,  all  such  papers  and 
documents  in  its  possession  as  may  be  deemed  important  to  the  just  deter- 
mination of  any  claim. 

Article  VI.  The  Commissioners  shall  make  such  decision  as  they  shall 
deem,  in  reference  to  such  claims,  conformable  to  justice. 

The  concurring  decisions  of  the  three  Commissioners,  or  of  any  two  of 
them,  shall  be  conclusive  and  final.  Said  decisions  shall  in  every  case  be 
given  upon  each  individual  claim,  in  writing,  stating  in  the  event  of  a 
pecuniary  award  being  made,  the  amount  or  equivalent  value  of  the  same, 
expressed  in  gold  coin  of  the  United  States  of  America;  and  in  the  event 
of  interest  being  allowed  for  any  cause  and  embraced  in  such  award,  the 
rate  thereof  and  the  period  for  which  it  is  to  be  computed  shall  be  fixed, 
which  period  shall  not  extend  beyond  the  close  of  the  Commission ;  and 
said  decision  shall  be  signed  by  the  Commisuioners  concurring  therein. 

In  all  oases  where  the  Commissioners  award  an  indemnity  as  aforesaid, 
they  shall  issue  one  certificate  of  the  sum  to  be  paid  to  each  claimant, 
respectively,  by  virtue  of  their  decisions,  inclusive  of  interest  when 
allowed,  and  after  having  deducted  from  the  snm  so  found  due  to  any 
claimant  or  claimants  any  moneys  heretofore  paid  by  the  Department  of 
State  at  Washington  upon  certificates  issued  to  such  claimants,  respec- 
tively, upon  awards  made  by  the  former  Mixed  Commission  under  the 
Conventiou  of  April  25tb,  1866.  And  all  certificates  of  awards  issued  by 
the  said  former  Mixed  Commission  shall  be  deemed  cancelled  from  the  date 
of  the  decision  of  the  present  Commission  in  the  case  in  which  they  were 
issued. 

The  aggregate  amount  of  all  sums  awarded  by  the  present  Commission, 
and  of  all  snms  accruing  therefrom,  shall  be  paid  to  the  United  States. 
Payment  of  said  aggregate  amount  shall  be  made  in  equal  annual  pay- 
ments to  be  completed  within  ten  years  from  the  date  of  the  termination 
of  the  labors  of  the  present  Commission.  Semi-annual  interest  shall  be 
paid  on  the  aggregate  amount  awarded,  at  the  rate  of  five  per  cent,  per 
annum  from  the  date  of  the  termination  of  the  labors  of  the  Commission. 

Article  VII.  The  moneys  now  in  the  Department  of  State  actually 
received  from  the  Government  of  Venezuela  on  account  of  the  awards  of 
the  said  former  Mixed  Commission  nnder  the  convention  of  April  25, 1866, 
and  all  moneys  that  may  hereafter  1>e  paid  on  said  former  account  by  the 
Government  of  Venezuela  to  the  Government  of  the  United  States  shall 
be  credited  to  the  Government  of  Venezuela  in  computing  the  aggregate 
total  which  may  be  found  due  to  the  Government  of  the  United  States 
under  the  stipulations  of  the  preceding  article,  and  the  balnnce  only  shall 
be  considered  as  due  and  payable  with  interest  in  ten  annual  payments  as 
aforesaid.  Provided  however,  That  in  the  event  of  the  aggregate  amount 
which  the  present  Commission  may  find  due  to  the  Government  of  the 
United  Stat-es  being  less  than  the  aggregate  of  the  sums  actually  received 
from  the  Government  of  Venezuela,  and  remaining  undistributed  in  the 
Department  of  State,  at  Washington,  the  Government  of  the  United  States 
will  refnnd  such  excess  to  the  Government  of  Venezuela  within  six  months 
from  the  conclusion  of  the  labors  of  the  Commission. 
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The  payment  of  moneys  due  from  the  Government  of  Venezuela  to  the 
Government  of  the  United  States  nnder  the  former  Convention  of  April 
25,  1866,  shall  be  deemed  to  have  ceased  from  the  tirst  day  of  April  1883, 
to  he  resumed  should  occasion  arise  as  hereinbefore  provided. 

Article  VIII.  In  the  event  of  the  annulment  of  any  awards  made  by 
the  former  Mixed  Commission  under  the  Convention  of  April  25, 1866,  the 
Government  of  the  United  States  is  not  to  be  regarded  as  responsible  to 
that  of  Venezuela  for  any  sums  which  may  have  been  paid  by  the  latter 
Gh>vernment  on  account  of  said  awards,  so  far  as  said  sums  may  have  been 
distributed.  In  like  manner,  if  the  awards  made  by  the  present  Commis- 
sion and  the  certificates  issued  by  it  shall  in  any  cases  be  found  less  than 
the  amount  heretofore  paid  to  the  claimants  from  the  moneys  received 
from  Venezuela,  the  Government  of  the  United  States  shall  not  be  regarded 
as  responsible  by  reason  thereof  to  the  Government  of  Venezuela. 

The  rehearing  provided  in  the  present  convention  affects,  as  against  the 
Government  of  the  United  States,  only  the  installments  of  moneys  paid  to 
and  now  held  liy  the  United  States,  and  those  hereafter  to  be  paid;  and 
the  effect  of  such  annulment  or  reduction  in  any  case  shall  be  to  discharge 
the  Government  of  Venezuela,  wholly  and  forever,  from  any  obligation  to 
pay  further  installments  in  such  case,  except  as  provided  in  the  present 
convention. 

Article  IX.  It  is  further  agreed  that  if  the  Commission,  hereunder 
organized  shall  in  whole  or  part  annul  any  money  awards  made  in  any 
cases  by  the  former  Mixed  Commission  under  the  Convention  of  April  25, 
1866,  it  shall  be  the  duty  of  the  Commission  to  examine  and  decide  whether, 
nnder  all  the  circumstances,  and  with  <lue  regard  to  principles  of  justice 
and  equity  there  are  any  third  parties  who  have,  with  the  observance  of 
due  care  and  diligence,  become  possessed,  prior  to  the  date  of  the  exchange 
of  ratifications  hereof,  Ibr  a  just  and  valuable  consideration,  of  any  por- 
tion of  the  certificates  of  award  heretofore  issued  in  said  claims,  and 
whether,  under  the  constitution  or  laws  of  either  of  the  contracting  par- 
ties, said  third  parties  have  acquired  vested  rights,  by  virtue  of  the 
awards  of  the  former  (Commission  under  the  convention  of  1866,  imposing 
the  duty  on  the  Government  of  the  United  States  to  collect  from  Venezuela 
the  amount  or  proportion  of  said  certilicates  of  awards  which  may  be  held 
and  owned  by  third  parties. 

If  the  present  Commission  shall  decide  that  there  are  third  parties  who 
are  possessed  of  vested  rights,  then  it  shall  examine  and  ascertain  the 
sum  paid  by  each  and  all  of  said  third  parties  for  their  respective  interests 
or  shares  in  said  awards,  and  shall  fix  the  amount  of  their  said  interest  in 
said  certificates  of  award  or  each  of  them,  and  shall  issue  new  certificates 
of  award  for  the  sums  so  adjudged  due,  which  shall  be  paid  by  Venezuela 
to  the  United  States  in  the  manner  hereinbefore  stipulated,  the  same  as 
all  other  certificates  issued  by  the  present  Commission. 

Article  X.  Upon  the  conclusion  of  the  labors  of  the  Commission  organ- 
ized in  virtue  of  this  present  Convention,  the  Department  of  State  of  the 
United  States  of  America  shall  distribute  prorata  among  the  holders  of 
the  certificates  which  may  be  issued  under  the  present  convention,  the 
moneys  in  the  Department  of  State  actually  received  from  the  Government 
of  Venezuela  on  account  of  the  awards  of  the  former  Mixed  Commission 
nnder  the  Convention  of  April  25, 186(>;  and  all  moneys  that  may  hereafter 
be  paid  to  the  United  States  under  this  present  convention  shall  be  in  like 
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manner  distributed  pro  rata  in  payment  of  such  awards  as  may  be  made 
under  this  present  convention. 

Article  XI.  The  decisions  of  the  Commission  organized  under  this  pres- 
ent convention  shall  be  final  and  conclusive  as  to  all  claims  presented  or 
proper  to  be  presented  to  the  former  Mixed  Commission. 

Article  XII.  The  Commission  appointed  nuder  this  present  convention 
shall  terminate  its  labors  within  twelve  months  from  the  date  of  its  organi- 
zation. A  record  of  the  proceedings  of  the  Commission  shall  be  kept,  and 
the  Commissioners  may  appoint  a  Secretary. 

Article  XIII.  Notwithstanding  that  the  present  Commission  is  organ- 
ized in  consequence  of  represoDtations  made  by  the  Government  of  Ven- 
ezuela and  that  it  deals  solely  with  the  claims  of  citizens  of  the  United 
States  (for  which  reasons  the  United  States  might  properly  claim  that  all 
the  expenses  hereunder  should  be  borne  by  Venezuela  alone),  it  is  agreed 
that,  in  continuation  of  the  arrangenH^nt  made  in  the  former  convention 
of  1866,  the  expenses  shall  be  shared  as  follows :  Each  Government  shall 
pay  its  own  Commissioner  and  shall  pay  one-half  of  what  may  be  due  to 
the  third  Commissioner  and  the  Secretary,  and  one-half  of  the  incidental 
expenses  of  the  Commission. 

Article  XIV.  Except  so  far  as  revived,  continued,  modified  and  re- 
placed by  the  terms  aud  effects  of  this  present  convention,  the  effects  of 
the  former  convention  of  April  25,  1866,  shall  absolutely  cease  and  deter- 
mine from  and  after  the  date  of  the  exchange  of  ratifications  of  this  pres- 
ent convention,  and  the  high  contracting  parties  hereby  agree  that  the 
responsibilities  and  obligations  arising  under  said  former  convention  shall 
be  deemed  wholly  discharged  and  annulled  by  the  substitution  therefor 
of  the  responsibilities  contracted  and  obligations  created  under  this  present 
convention,  to  which  the  high  contracting  parties  mutually  bind  them- 
selves to  give  full,  perfect  and  final  effoct,  without  any  evasion,  reserva- 
tion or  delay  whatever. 

Article  XV.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  States  by  and  with  the  advice  and  consent  of  the  Senate  of 
the  United  States  of  America;  and  by  the  President  of  the  United  States 
of  Venezuela  by  and  with  the  advice  and  consent  of  the  Senate  of  the 
United  States  of  Venezuela,  and  the  ratifications  shall  be  exchanged  at 
Washington  within  twelve  months  from  the  date  of  this  present  conven- 
tion, and  the  publication  of  the  exchange  of  ratifications  shall  be  notice 
to  all  persons  interested. 

In  testimony  whereof  the  respective  plenipotentiaries  have  hereunto 
afiixed  their  signatures  and  seals. 

Done  in  duplicate,  in  the  English  and  Spanish  languages,  at  the  city  of 
Washington,  this  5th  day  of  December  1885. 

T.  F.  Bayard.      [Seal] 
A.  M.  SoTBLDO.    [Seal] 

Convention  bettceen  the  United  States  and  Venezuela  to  remove  doubts  as  to  the 
meaning  of  the  convention  signed  December  5,  1886. 

[Concladed  March  15, 1888;  ratiflcatioos  exchanged  at  Watthington  June  3, 1889;  pro- 
claimed June  4,  1889.] 

Whereas  doubts  have  arisen  in  respect  of  the  true  intent  and  meaning 
of  Article  IX.  of  the  treaty  between  the  United  States  of  America  and  the 
United  States  of  Venezuela  signed  at  Washington  on  the  fifth  day  of  De- 
p^mber  1985,  and,  io  cpusequence  of  such  ambi^ities,  the  exchange  o| 
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ratifications  of  said  treaty  has  not  taken  place  within  the  period  therein 
prescribed  for  such  exchange ; 

And,  whereas,  the  High  Contracting  Parties  are  desirous  of  removing 
all  doubts  in  respect  of  the  meaning  and  intent  of  said  Article,  and  of 
extending  the  time  for  the  exchange  of  ratifications  of  said  treaty,  to  the 
end  of  reaching  an  amicable  and  honorable  solution  of  the  difficulties  that 
now  impair  their  good  relations; 

The  Government  of  the  United  States  of  America  and  the  Government 
of  the  United  States  of  Veneznela,  have  named  as  their  Plenipotentiaries 
to  conclnde  a  Convention  for  that  purpose:  the  President  of  the  United 
States  of  America,  Thomas  F.  Bayard,  Secretary  of  State  of  the  United 
States  of  America;  and  the  President  of  the  United  States  of  Venezuela, 
Job6  Antonio  Olavarria,  Charg6  d'Affaires  of  Venezuela  at  Washington ; 
who,  after  reciprocal  communication  of  their  full  powers,  fonnd  in  due 
and  good  form,  have  agreed  upon  the  following  Articles: 

Article  I.  It  is  understood  and  agreed  that  in  the  event  of  any  of  the 
awards  of  the  Mixed  Commission  under  the  Convention  of  April  25,  1866, 
being  annulled  in  whole  or  in  part  by  the  Commission  authorized  and 
created  by  Article  II.  of  the  treaty  of  December  5, 1885,  no  new  award  shall 
in  any  case  be  made  by  said  Commission,  to  the  holders  of  certificates  of 
any  award  or  awards  annulled  as  aforesaid,  in  excess  of  the  sum  which 
may  be  fonnd  to  be  justly  due  to  the  original  claimant. 

Article  II.  The  time  fixed  for  the  exchange  of  the  ratifications  of  the 
aforesaid  treaty  between  the  United  States  and  Venezuela  signed  at  Wash- 
ington on  the  fifth  day  of  December,  A.  D.  one  thousand  eight  hundred 
and  eighty-five,  is  hereby  extended  to  a  period  not  exceeding  five  months 
from  the  date  of  this  Convention  or  sooner  if  possible. 

Article  III.  The  present  Convention  nhall  be  ratified  by  the  President 
of  the  United  States  of  America  b>  and  with  the  advice  and  consent  of  the 
Senate  thereof,  and  by  the  President  of  the  United  States  of  Venezuela  by 
and  with  the  advice  and  couHcut  of  the  Congress  thereof,  and  the  ratifica- 
tions shall  be  exchanged  at  Washington  as  bood  as  possible  within  the 
time  specified  in  Article  II.  hereof  as  the  period  of  extension  of  the  time 
for  the  exchange  of  ratifications  of  the  treaty  signed  at  Washington  on 
the  fifth  day  of  December,  1885. 

In  witness  whereof  the  respective  plenipotentiaries  have  signed  and 
sealed  the  present  Convention  in  duplicate. 

Done  at  Washington  this  15th  day  of  March,  A.  D.  1888. 

T.  F.  Bayard.  [seal.] 

J.  A.  Olavarrla.     [seal.] 

Supplementary  Convention  between  the  United  States  of  America  and  Venezuela^ 
to  further  extend  the  period  fixed  for  the  exchange  of  ratifications  of  the  Con- 
vention of  December  5,  1885,  and  to  extend  the  period  for  the  exchange  of  the 
ratifications  of  the  Convention  of  March  15,  1888. 

[Concluded  October  5,  1888;  ratificationB  exchanged  at  TVoahington  June  3,  1889;  pro- 
claimed June  4,  1889.] 

Whereas,  by  Articles  I.  and  II.  of  a  Convention,  signed  and  conclnded  by 
the  respective  Plenipotentiaries  of  the  United  States  and  Veneznela,  in 
the  city  of  Washington,  on  the  15th  day  of  March  1888,  it  was  provided 
that  the  time  fixed  by  the  Convention  between  the  said  parties,  signed  anct 
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oonclnded  December  5, 1885,  for  the  exchange  at  Washington  of  the  ratifi- 
cations thereof,  should  be  extended  to  a  period  not  exceeding  five  months 
from  the  date  of  said  Convention,  to  wit,  from  the  15th  day  of  March  1888, 
or  sooner  if  possible,  and  that  the  ratifications  of  the  said  Convention  of 
March  15th,  1888,  should  in  like  manner  be  exchanged  at  Washington 
within  the  same  period; 

And  whereas  the  period,  as  aforesaid  prescribed,  elapsed  on  the  15th  day 
of  August  1888  without  such  exchange  having  been  effected; 

And  whereas  it  appears  that  the  Congress  and  Government  of  Venezuela 
did,  according  to  the  Constitutional  forms  of  that  Republic,  ratify  and 
confirm  the  said  Conventions  at  Caracas  on  the  27th  day  of  July  1888,  and 
that  the  President  of  the  Republic  of  Venezuela  did  on  the  2d  day  of 
August  1888,  fully  empower  the  Representative  of  that  Republic  in  the 
United  States  to  exchange  ratifications  thereof  with  whoever  should  be 
duly  authorized  on  behalf  of  the  United  States ; 

And  whereas  the  said  Conventions  having  been  theretofore  duly  ratified 
by  the  President  of  the  United  States,  by  and  with  the  advice  and  consent 
of  the  Senate  thereof,  the  Secretary  of  State  of  the  United  States,  duly 
empowered  by  the  President  of  the  United  States,  was  ready  on  and  before 
the  said  15th  day  of  August  1888  to  efiect  the  exchange  of  ratifications  of 
the  said  Conventions  as  stipulated; 

And  whereas,  by  reason  of  unavoidable  delay,  the  copy  of  the  said  Con- 
vention ratified  by  the  Government  of  Venezuela  as  aforesaid  and  the  nec- 
essary powers  to  enable  the  Representative  of  that  Government  in  the 
United  States  to  make  exchange  of  ratifications  could  not  be  produced  in 
the  city  of  Washington,  D.  C,  until  after  the  expiration  of  the  period  so 
as  aforesaid  stipulated  for  the  exchange  of  ratifications; 

Now,  therefore,  the  Governments  of  the  United  States  and  Venezuela, 
being  desirous  of  completing  and  putting  in  force  the  two  Conventions 
aforesaid  at  the  earliest  day  possible,  have  respectively  named  as  their 
Plenipotentiaries  to  conclude  a  Convention  for  that  purpose, 

The  President  of  the  United  States  of  America,  Thomas  F.  Bayard,  Sec- 
retary of  State  of  the  United  States  of  America, 

And  the  President  of  the  United  States  of  Venezuela,  Francisco  Antonio 
de  Silva,  Chargd  d'Aff'aires  of  the  United  States  of  Venezuela  at  Wash- 
ington ; 

Who,  after  reciprocally  satisfying  each  other  in  good  and  due  form  of 
their  competency  to  negotiate  to  such  end,  have  agreed  upon  the  follow- 
ing Articles : 

Article  I.  The  time  fixed,  by  Articles  I.  and  II.  of  the  Convention  be- 
tween the  Contracting  Parties,  signed  at  Washington,  the  IStli  day  of 
March  1888,  within  which  to  eifect  the  exchange  of  the  ratifications  of 
the  Convention  between  said  parties  signed  at  Washington,  on  the  5th 
day  of  December,  1885,  and  also  of  the  said  Convention  of  the  15th  day  of 
March  1888,  is  hereby  extended  to  a  period  not  exceeding  ten  months 
from  the  15th  day  of  August  one  thousand  eight  hundred  and  eighty- 
eight,  or  sooner  if  possible. 

Article  II.  The  present  Convention  shall  be  ratified  by  the  President 
of  the  United  States  of  America,  by  and  with  the  advice  and  consent  of 
the  Senate  thereof;  and  by  the  President  of  the  United  States  of  Vene- 
zuela, by  and  with  the  advice  aud  consent  of  the  Congress  thereof;  and 
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the  ratifications  shall  be  exchanged  at  Washington,  as  soon  as  possible 
within  the  time  specified  in  Article  I.  hereof  as  the  period  of  extension  of 
the  time  for  the  exchange  of  ratifications  of  the  Convention  signed  at 
Washington,  on  the  5th  day  of  December  1885,  and  of  the  Convention 
signed  at  Waahington  on  the  15th  day  of  March  1888. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  and 
sealed  the  present  Convention  in  duplicate^  in  the  English  and  Spanish 
languages. 

Done  at  Washington,  this  fifth  day  of  October,  in  the  year  of  our  Liord, 
one  thousand  eight  hundred  and  eighty^eight. 

T.  F.  Bayard.         [seal.] 
Fco.  Ant«.  Silva.    [sil^l.] 

Convention  for  the  arbitration  of  the  claim  of  the  Venezuela  Steam  Trans^ 
portation  Company. 

[Signed  January  19,  1892;   ratifications  exchanged  at  Washington,  July  28,  1894;  pro- 
,         claimed  July  30,  1894.] 

The  Government  of  the  United  States  of  America  and  the  United  States 
of  Venezuela,  being  mutually  desirous  of  removing  all  causes  of  difierence 
between  them  in  a  manner  honorable  to  both  ]>artics  and  in  consonance 
with  their  just  rights  and  interests,  have  resolved  to  submit  to  arbitration 
the  claim  of  the  '' Venezuela  Steam  Transportation  Company'',  and  have 
respectively  named  as  their  plenipotentiaries  to  conclude  a  Convention  for 
that  purpose : — 

The  President  of  the  United  States  of  America,  William  L.  Scruggs, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  United  States 
at  Caracas ; 

And  the  President  of  the  United  States  of  Venezuela,  Doctor  Rafael 
Seijas,  legal  adviser  for  the  Department  of  Foreign  Relations; 

Who,  after  having  exhibited  their  respective  full  powers,  found  in  good 
and  due  form,  have  agreed  upon  the  following  Articles : — 

Article  I.  The  high  contracting  parties  agree  to  submit  to  arbitration 
the  question  whether  any,  and,  if  any,  what  indemnity  shall  be  paid  by  the 
Government  of  the  United  States  of  Venezuela  to  the  Government  of 
the  United  States  of  America  for  the  alleged  wrongful  seizure,  detention 
and  employment  in  war  or  otherwise  of  the  Steamships  Hero,  Nutrias  and 
San  Fernando  f  the  property  of  the  "Venezuela  Steam  Transportation  Com- 
pany", a  corporation  existing  under  the  laws  of  the  State  of  New  York, 
and  a  citizen  of  the  United  States,  and  the  imprisonment  of  its  officers,, 
citizens  of  the  United  States. 

Article  II.  The  question  stated  in  Article  I.  shall  be  submitted  to  a 
board  of  three  Commissioners,  one  to  be  appointed  by  the  President  of  the 
United  States  of  America,  one  by  the  President  of  the  United  States  of 
Venezuela,  and  the  third  who  shall  not  be  either  an  American  or  a  Vene- 
zuelan citizen,  to  be  chosen  by  the  two  appointed  as  aforesaid ;  but  if, 
within  ten  days  from  the  time  of  their  first  meeting  as  hereinafter  pro- 
vided, they  cannot  agi'ee  upon  the  third  Commissioner,  the  Secretary  of 
State  of  the  United  States  and  the  Venezuelan  Minister  at  Washington 
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shall  forthwith  reqaest  either  the  Diplomatic  representative  of  Belginm 
or  that  of  Sweden  and  Norway  at  that  capital  to  name  him  subject  to  the 
restriction  aforesaid. 

The  Commissioners  to  be  chosen  by  the  President  of  the  United  States 
of  America  and  the  President  of  the  United  States  of  Venezuela  shall  be 
appointed  within  a  month  from  the  date  of  the  exchange  of  the  ratifica- 
tions of  this  Convention. 

In  case  of  the  death,  resignation  or  incapacity  of  any  of  the  Commis- 
sioners, or  in  the  event  of  any  of  them  ceasing  or  omitting  to  act,  the 
vacancy  shall  be  lilled  in  the  same  manner  as  is  herein  provided  for  the 
original  appointment. 

Article  III.  The  Commissioners  appointed  by  the  President  of  the 
United  States  of  America  and  the  President  of  the  United  States  of  Vene- 
zuela shall  meet  in  the  city  of  Washington  at  the  earliest  convenient 
moment  within  three  months  from  the  date  of  the  exchange  of  the  ratifi- 
cations of  this  Convention,  and  shall  proceed  to  the  selection  of  a  third 
Commissioner. 

When  such  commissioner  shall  have  been  chosen,  either  by  agreement 
between  the  two  first  named ;  or  in  the  alternate  manner  hereinbefore  pro- 
vided, the  three  Commissioners  shall  meet  in  the  city  of  Washington  at 
the  earliest  practicable  moment  within  five  months  from  the  date  of  the 
exchange  of  the  ratifications  of  this  Convention,  and  shall  subscribe,  as 
their  first  act,  a  solemn  declaration  to  examine  and  decide  the  claim  sub- 
mitted to  them  in  accordance  with  justice  and  equity  and  the  principles  of 
international  law. 

The  concurrent  judgment  of  any  two  of  the  Commissioners  shall  be 
adequate  for  the  decision  of  any  question  that  may  come  before  them,  and 
for  the  final  award. 

Article  IV.  The  Commissioners  shall  decide  the  claim  on  the  Diplo- 
matic correspondence  between  the  two  Governments  relative  thereto,  and 
on  such  legal  evidence  as  may  be  submitted  to  them  by  the  high  contract- 
ing parties  within  two  months  from  the  date  of  the  first  meeting  of  the 
full  Commission. 

Their  decision  shall  be  rendered  within  three  months  at  farthest  from 
the  date  of  such  first  meeting,  and  shall  be  final  and  conclusive. 

They  shall  hear  one  person  a«  Agent  in  behalf  of  each  Government  and 
consider  such  arguments  as  either  of  such  persons  may  present ;  and  may, 
in  their  discretion,  hear  other  counsel  either  in  support  of  or  in  opposi- 
tion to  the  claim. 

Article  V.  If  the  award  shall  be  in  favor  of  the  United  States  of  Amer- 
ica, the  amount  of  the  indemnity,  which  shall  be  expressed  in  American 
gold,  shall  be  paid  in  cash  at  the  city  of  Washington,  in  equal  annual 
sums,  without  interest,  within  five  years  from  the  date  of  the  award,  the 
first  of  the  five  payments  to  be  made  within  eight  months  from  that  date. 
Each  Government  shall  pay  its  own  commissioner  and  agent,  and  all  other 
expenses  including  clerk  hire  shall  be  borne  by  the  two  Governments  in 
equal  moieties. 

Article  VI.  This  Convention  shall  be  ratified  by  the  President  of  the 
United  States  of  America  by  and  with  the  advice  and  consent  of  the  Sen- 
ate thereof;  and  by  the  President  of  the  United  States  of  Venezuela,  with 
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the  approval  of  the  Congress  thereof;  and  the  ratificationB  shall  be  ex- 
changed at  Washington  as  soon  as  possible. 

In  witness  whereof,  the  respective  plenipotentiaries  have  signed  and 
sealed  the  present  Convention  in  duplicate,  in  the  English  and  Spanish 
languages. 

Done  at  Caracas  this  nineteenth  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-two. 

[SEAL.]  William  L.  Scruggs. 

[seal.]  Rafael  Seijas. 
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APPENDIX    III. 

HISTORICAL   NOTES. 
1.  ARBITBATION  PRIOR  TO  THE  NINETEENTH  CENTURY. 

"In  ancient  times,*  when  war  constituted  the  normal  state  of  peoples 
and  tLe  foreigner  was  everywhere  treated  as  an  enemy,  arbitrations  were 
necessarily  rare,  and  we  do  not  find  either  a  general  system  or  harmonious 
rules  governing  the  subject.  There  were  a  few  cases  of  arbitration  in  the 
East  and  in  Greece,  but  the  mode  of  procedure  was  not  suited  to  the  tem- 
perament of  the  people,  and,  after  the  peace  of  Rome  was  established, 
with  the  civilized  world  under  one  government,  there  was  no  place  for  it, 
since  arbitration  presupposes  a  conflict  between  independent  states. 

''In  the  Middle  Ages,  owing  to  the  peaceful  influence  of  the  church, 
arbitrations  were  more  frequent,  and  yet  tlieir  influence  was  far  from  pro- 
ducing all  the  results  which  might  have  been  expected,  perhaps  because 
Europe  was  then  divided  into  a  great  number  of  petty  states,  or  because 
the  rude  manners  of  the  period  were  intolerant  of  the  idea  of  conciliation. 

''Later  history  does  not  present  many  cases  of  arbitration,  for  the 
ambition  of  princes  does  not,  any  more  than  did  that  of  the  Roman  peo- 
ple, adapt  itself  to  paciflc  remedies  in  conflicts  in  which  they  hope  to 
gain  an  advantage  by  force  of  arms.  Absolute  monarchy  is  essentially 
warlike;  it  rarely  turns  aside  from  the  objects  which  it  pursues,  although 
it  has  not,  as  Rome  did,  cither  forced  its  yoke  on  all  nations,  or  fallen 
under  the  combined  assaults  of  those  whom  it  has  sought  to  subjugate. 

"Arbitration  in  the  East  and  in  Greece. — Exact  historical  ideas  on  the 
subject  of  international  arbitration  among  the  peoples  of  the  East  are 
somewhat  deflcient,  and  the  saying  that  one  ou<;ht  to  hesitate  to  risk  him- 
self on  unsettled  ground"  seems  applicable  to  our  yiresent  subject.  Here 
are  two  instances  which  appear  exact  enough.  Herodotus  relates  that 
during  the  lifetime  of  Darius  a  contest  arose  between  Artabazanes  and 
Xerxes,  and  that  Darius  decided  in  favor  of  the  latter.  After  the  death 
of  Darius,  the  judgment  of  the  deceased  King  not  being  definitive,  and 
the  feelings  of  the  people  being  somewhat  divided,  they  consented  to  sub- 
mit the  matter  to  the  decision  of  the  uncle  of  the  two  pretenders,  Arta- 
banus  or  Artaphernes,  who,  in  the  capacity  of  a  judge,  decided  in  favor 


'  The  passages  here  quoted  on  arbitration  in  the  East  and  in  Greece,  arbi- 
tration under  the  Roman  Empire,  and  arbitration  in  the  Middle  Ages,  are 
translated  from  a  work  of  great  merit,  entitled  Trait(^  Th4orique  et  Pratique 
de  r Arbitrage  International,  by  M.  A.  M<^rignhac,  professor  of  international 
law  in  the  faculty  of  law  at  Toulouse.  The  publisher  of  the  work  is  M.  L. 
Larose,  22,  rue  Soufflot,  Paris. 

^Laurent,  Etudes  sur  Thistoire  de  rhnmanit<$,  1. 96. 
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of  Xerxes.'  Herodotus  also  relates  that  after  the  defeat  of  the  lonians, 
Artaphemes,  Satrap  of  Sardis,  sent  for  the  deputies  of  the  cities,  and 
made  them  sign  a  contract,  or  a  treaty,  to  the  effect  that  in  case  of  con- 
flict they  would  settle  it  by  law  rather  than  by  means  of  arms.^ 

''The  Greeks  often  resorted  to  arbitration,  but  they  practiced  it  among 
themselves  and  not  with  foreign  nations,  for,  like  other  ancient  peoples, 
they  regarded  foreigners  as  barbarians,  and  treated  them  as  enemies. 
Besides,  their  arbitrations  did  not  cover  great  political  questions,  for  every 
(xreek  city  preserved  its  independence  with  a  Jealous  care.  They  related 
to  disputes  touching  religion,  commerce,  boundaries,^  and  the  possession 
of  contested  territories,  especially  of  the  numerous  islands  scattered 
among  the  Grecian  seas.  The  following  are  some  decisions  by  arbitration 
bearing  on  these  difTereut  points : 

*'  In  the  time  of  Solon,  five  Spailans  wero  chosen  to  decide  between  the 
Athenians  and  the  Megarians,  on  the  subject  of  the  possession  of  the 
Island  of  Salamis.**  About  the  year  416  B.  C,  Argive  Judges  acted  as 
arbitrators  as  to  certain  islands  of  which  the  Cimolians  and  the  Melians 
disputed  the  ownership.''*  The  Ktolians  rendered  an  arbitral  sentence  on 
a  question  of  boundary  between  the  cities  of  Melite  and  Pera,  in  Thessaly.*^ 
Themistocles  determined  a  dispute  between  the  Corinthians  and  the  Cor- 
cyraeans  about  Leucas,  deciding  that  the  peninsula  should  bo  held  in 
common  upon  the  payment  of  twenty  talents  by  the  Corinthians.^  Dur- 
ing the  reign  of  Antigone  the  inhabitants  of  Lebedos,  having  been  forced 
to  leave  their  country,  settled  in  Teos ;  and  certain  questions  which  arose 
between  the  old  and  the  new  people  of  the  latter  city  were  adjusted  by 
the  city  of  Mitylene,  appointed  as  arbitrator  by  the  King  Antigone.^ 

''We  may  point  out  finally  the  arbitration  of  the  Sicyonians,  on  the  oc- 
casion of  an  unexpected  difference  between  the  Athenians  and  the  Orop- 
ians,  which  arose  in  the  following  manner:  The  city  of  Oropus,  which 
was  situated  on  the  coufiues  of  Bootia  and  Attica,  and  which  was 
the  subject  of  a  quarrel  between  the  Bcetians  and  the  Athenians,  was  al- 
lotted to  the  latter  by  Philip  II.  after  the  battle  of  Cheronea.  Driven  by 
necessity,  says  Pausanias,  the  Athenians  pillaged  the  city  to  which  they 
owed  protection.  The  Oropians  appealed  to  the  Roman  Senate,  who  dele- 
gated the  Sicyonians  as  arbitrators,  and  they  condemned  the  Athenians  to 
pay  five  hundred  talents  as  a  penalty,  which  was  reduced  to  one  hundred, 
owing  to  the  intercession  of  an  embassy  of  three  philosophers  who  were 
sent  by  Athens  to  Rome.  This  sum  was  not  paid  and  the  Oropians  con- 
sented to  receive  an  Athenian  garrison,  and  to  give  hostages,  reserving 
the  right  to  recall  them  if  they  gave  new  grounds  of  complaint.  This 
deceitful  bargain,  says  Barbeyrac,  was  the  occasion  of  a  war  which  broke 


^Barbeyrac,  Supplement  an  corps  uuiversel  diplomatique,  1.86. 
2  Histoires,  VI.  42. 
^  Kamarowski,  115. 

*  Plutarque,  Vie  de  Solon,  No.  12 ;  Lauremt,  II.  138. 

^Egger,  Les  traits  publics  chez  les  Grecs  et  les  Remains,  68;  Le  Bas, 
Voyage  arch6ologique,  V«  partie,  No.  1. 
•Le  Bas,  II.  No.  1179;  Rangabd,  Antiquit.  hellen.  II.  No.  692. 
^  Barbeyrac,  art.  125,  p.  101. 
(*LeBa6,No.86. 
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oat  later  between  the  RomaDs  and  the  Achaeans — a  war  which  entailed 
the  loss  of  what  was  left  of  the  liberty  of  Greece.' 

''The  procedure  employed  in  the  arbitrations  of  the  Greeks  was  like 
that  which  is  ordinarily  obserred.  The  agreement  designated  the  arbi- 
trator and  the  subject  o?  the  litigation;  the  arbitrator  named  the  time 
and  the  place  of  the  decision,  and  the  parties  sent  commissionern  to  defend 
their  cause.  The  arbitrator,  who  was  bound  in  the  most  solemn  manner 
scrupulously  to  discharge  his  trust,  conducted  the  business  with  religious 
care,  heard  the  interested  parties,  and  received  their  proofs.'^  The  sen- 
tence, drawn  up  in  duplicate,  was  usually  deposited  in  the  temples  or 
other  public  places,  and  both  sides  bound  themselves  by  oaths  to  exe- 
cute it.3 

''Arbitration  was  regarded  with  favor  both  by  the  historians  and  by  the 
statesmen  of  Greece.  Thncydides  praised  it  in  his  history  of  the  Pelo- 
ponnesian  war,  and  mentions  with  approval  the  words  of  the  King  of 
Sparta,  who  said  '  It  is  impossible  to  attack  as  a  transgressor  him  who 
offers  to  lay  his  grievance  before  a  tribunal  of  arbitration.'  ^  The  employ- 
ment of  arbitrators,  says  M.  Laurent,  was  a  distinctive  trait  of  the  Greek 
race.  Victors  crowned  with  the  pacific  laurel,  and  poets  also,  had  among 
the  Greeks  that  influence  which  elsewhere  accompanied  rank  and  power .'^ 
It  was  for  this  reason  that  Pontarcns,  a  noted  wrestler,  served  as  an  inter- 
mediary between  the  Eleans  and  the  Achaians ;  that  Py ttalus,  victor  of 
the  Olympian  games^  filled  the  same  rC^le  between  the  Arcadians  and  the 
Eleans;  that  the  poet  Simonides  prevented  an  imminent  war  between 
Hiero,  of  Syracuse,  and  Theron,  of  Agrigentium.  Sometimes  friendly 
cities  were  chosen  as  arbitrators.  The  Oracle  of  Delphi  was  in  several 
cases  called  on  to  decide  disputes,  and  it  readily  counselled  arbitration. 
Thus,  in  a  discussion  which  arose  in  550  between  the  Kings  of  the  Cyre- 
nians,  it  advised  them  to  choose  as  arbitrator  a  citizen  of  Mantinea,  and 
a  certain  man  called  Demonax  was  designated  to  discharge  in  that  capacity 
the  functions  designated  by  the  oracle.'^ 

"The  Greeks  recognized  the  use  of  the  arbitral  clause,  of  which  we  will 
speak  hereafter.  A  treaty  of  alliance  between  Argos  and  Lacedsemonia 
contained  at  the  end  a  clause  which  provided  that,  if  a  contention  should 
arise  between  the  two  allied  cities,  they  should  select  an  impartial  city  as 
arbitrator.^  There  was  an  agreement  between  the  cities  of  Ilyerapytna 
and  Priansus  which  stipulated  that,  'in  regard  to  the  injuries  already 
done  on  either  side,  Enipau  and  Neon,  the  "  cosmos '^  or  chief  magistrates 
of  Crete,  should  settle  the  disputes  arising  from  these  causes  before  a  tri- 
bunal selected  from  each  city.  In  regard  to  any  future  injuries  they  should 
c'otinnit  they  should  employ  lawyers  prescribed  in  the  order  of  the  pub- 


»  Barbeyrac,  No.  437,  p.  397. 

'-Egger,72. 

3  Schoemann,  Antiquites  grecqnes,  traduction  Galuski,  II.  6. 

-*  Historic  de  la  guerre  du  P^loponese,  L.  I.  ch.  85. 

» Laurent,  II.  138. 

®  Barbeyrac,  I.  58. 

^Egger,  66  and  67;  Barbeyrac,  I.  156;  Grotius,  Le  Droit  de  la  guerre  et 
de  la  paix,  <^dition  Barbe>rac,  II.  173,  notes;  Pandectes  frauyaise,  V^ 
Arbitrage  international,  No.  11. 
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lie  edict.'    The  'cosines'  should  also  indicate  the  city  from  which  both 
parties  should  appoint  the  arbitrators.  ^ 

"Arbitration  under  the  Boman  Empire. — The  Greek  states,  as  we  have  seen, 
had  recourse  to  arbitration  only  among  themselves.  Rome,  on  the  other 
hand,  never  consented  to  arbitrate  her  disputes  with  neighboring  conn- 
tries.  Like  Greece,  in  this  respect,  she  regarded  the  foreigner  as  an 
enemy;  and  from  her  origin  to  the  culmination  of  her  greatest  splendor 
she  aspired  to  Tinivei-sal  dominion,  and  devoted  to  that  end  her  foreign 
policy.  If  she  made  treaties  of  peace,  of  friendship,  or  of  alliance  with 
other  peoples,  it  was  always  with  the  hope  of  subjection  at  some  futare 
time.^  The  Roman  state  was  afraid  that  it  might  see  itself  impeded  in  its 
projects  of  conquest  by  a  decision  conforming  to  common  right.  Besides, 
the  kingly  people  would  have  ccmsidered  it  an  abasement  to  submit  to  the 
judgment  of  another  power.  When  the  Rhodians  proposed  their  media- 
tion to  keep  Perseus  on  the  throne  the  Senate  received  their  proposition 
with  sovereign  contempt;  and  Titus  Livius  says  that,  even  in  his  time,  the 
very  remembrance  of  the  incident  excited  indignation.-'^  Nations  formerly 
most  tenaeious  of  their  independence,  and  who  nominally  were  living  in 
freedom,  were  the  first  to  prostrate  themselves  before  the  grandeur  of 
Rome,  hoping  to  avert  by  their  complete  humility  their  future  servitude. 
The  pretension  of  Rome  to  be  superior  to  other  nations,  which  is  the  very 
negation  of  the  idea  of  arbitration,  realized  itself  completely  when  she 
became  mistress  of  the  world.  Peoples  lying  dormant  in  the  peace  of  Rome 
could  no  longer  assume  to  formulate  against  her  demands  to  be  submitted 
to  arbitrators.  Equal  rights,  which  might  lead  to  conflicts,  could  not 
exist  between  a  sovereign  and  his  subjects,  and  they  could  only  present 
petitions.  In  truth,  the  Senate  at  first,^  the  Emperor  finally,'^  as  absolute 
arbitrators  of  all  claims,  gave  audience  to  all  deputies  of  peoples  who  had 
petitions  to  present,  and  who  came  as  suppliants  to  ask  for  justice,  for 
example,  against  the  exactions  of  the  governors  of  provinces.  They  were 
also  the  natural  judges  of  confiicts  which  might  arise  between  the  differ- 
ent peoples  subject  to  Roman  authority.^  And  the  custom  of  taking  the 
Senate  as  arbitrator  was  even  introduced  among  independent  nations,  who 
were  fascinated  by  the  splendor  of  the  Roman  name.  But  it  does  not  seem 
that  the  Romans  played  the  role  of  arbitrator  in  very  good  faith,  and  their 
behavior  might  serve  as  a  precedent  for  La  Fontaine's  fable.  The  Oyster 
and  the  Advocates.  In  one  case  the  Romans  were  arbitrators  of  some 
question  of  boundary  between  the  Ar leans  and  the  people  of  Ardea,  and 
they  decided  the  point  at  issue  by  seizing  the  disputed  territory  them- 


^Barbeyrac,  I.  283,  No.  336;  Corpus  inscript.  gra;c..  No.  2256. 

2  "II  fallait  attendre,  dit  Montesquieu,  qui  toutes  les  nations  fussent 
accoutumdes  k  ob<Sir  comme  libres  et  comme  alli^es,  avant  de  lour  comman- 
der comme  sujettes,  et  qu'elles  eussent  6t^  se  perdre  pen  a  peu  dans  la 
r^publique  romaine."  Grandeur  et  d(^cadence  des  Remains,  Ch.  VL  Conf. 
Despagnet,  Cours  de  droit  int.  public,  701-702. 

344,  14. 

^CoUectio  inscript.  lat.,  No.  3110. 

*  S6nfeque,  De  providentiA,  cap.  4,  $  13.  Conf.  Grotius  et  Tannotation  de 
Barbeyrac,  173-174,  notes. 

^  Conf.  liuggiero,  L' Arbitrage  public  chez  les  Remains. 
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selves.^  There  was  a  similar  case  about  180  H.  C.  between  Nola  and 
Naples.^  Cicero  justly  condemns  this  course,  which  he  styles  miserable 
trickery.^    *     ♦     * 

"  ArbitratioxL  in  the  Middle  Agei  and  in  more  recent  times. — The  practice  of 
arbitration  seems  to  have  obtained  in  the  barbarian  world,  Procopius 
cites  the  example  of  the  Gepida?  proposing  arbitration  to  the  Lombards, 
and  declaring  it  to  be  unjust  to  use  violence  toward  tbose  who  demanded 
a  judge. **  Again,  Cassiodorus  relates  that  the  ambassadors  of  Theodoric, 
King  of  the  Ostro-Goths,  carried  letters  from  their  master  to  the  Kings 
of  the  Herulians  aud  Vames.  Their  mission  was  to  beg  those  princes  to 
join  them  and  the  envoys  of  Gondebaud  in  inviting  Clovis,  King  of  the 
Franks,  to  cease  his  wars  against  the  Visigoths  and  to  accept  the  arbi- 
tration of  the  united  kings.  This  entreaty  was  not  in  vain^  and  Clovis 
consented  to  such  an  arrangement.'^ 

"That  which  characterizes  the  period  that  followed  the  establishment 
of  barbarians  on  the  ruins  of  the  Roman  Empire  was  the  great  tie  which 
Christianity  created  betweeu  nations  bound  together  by  one  religious 
doctrine.  The  church  at  this  time  assumed  a  preponderating  influence, 
and  the  bishops  of  Rome  now  became  the  real  sovereigns  of  the  Catholic 
world.  Owing  to  the  powerful  impulse  given  to  their  action  by  Gregory 
VIL,  the  popes  by  degrees  accepted  the  idea  that  they  were  placed  above 
sovereigns  and  were  the  representatives  of  God  on  earth.  In  virtue  of 
their  divine  power  the  Roman  pontiffs,  recognized  everywhere  as  the 
delegates  of  God,  from  whom  all  sovereignty  emanates,  constituted  them- 
selves judges  of  all  cases  and  evoked  to  their  tribunal  all  differences 
betweeu  peoples  and  kiugs.^'  Innocent  III.  declared  that  the  pope  was  the 
sovereign  mediator  on  earth.'  When  Philip  Augustus  opposed  his  claims 
he  still  more  strongly  affirmed  the  contested  right,  in  virtue  of  the  idea 
that  peace  is  a  duty  of  Christians  and  that  the  head  of  the  church  ought 
to  have  the  power  to  impose  it  upon  them.* 

'*  While  these  claims  belong  to  the  order  of  ideas  which  especially  pre- 
vail in  the  domain  of  conscience,'*  it  cannot  be  denied  that  the  Church 
powerfully  contributed  to  the  progress  of  civilization  by  embracing  the 
cause  of  the  weak  against  the  strong,  and  by  strengthening  ideas  of  peace 
and  concord,  which  were  so  rare  in  those  days  of  violence  and  constant 
wars.'"  The  principle  of  pontifical  sovereignty  had  so  entered  into  the 
manners  of  the  times  that  Popes  were  often  chosen  also  as  voluntary  arbi- 
trators."    It  has  sometimes  been  said  that  their  intervention,  whether 


» Barbeyrac,  I.  113,  art.  145. 

2  Id.  373,  art.  417. 

•♦Deofficiis,  L  X. 

^Calvo,  III.  sec.  1710. 

••  Cassiodori  opera,  I.  158. 

'De  Maistre,  Du  Pape,  liv.  II.  Ch.  V. 

■  Registr.  de  negotio  imperii,  Epistola  CLXXX V. 

"Epistola,  VI.  163. 

"Bossuet,  Defensio  declarationis,  III.  22. 

"'Conf.  Chateaubriand,  Le  g6me  du  christianisme,  II.  6,  Ch.  XI. ;  Guizot, 
L'F.glise  et  la  soci<«ti^  chn'tienne,  C.  XIV.;  Laurent,  VI.  202;  Dreyfus,  22; 
Calvo,  I.  13. 

"  l^acointa,  introduction  h  I'onvrago  pr.'citc  de  M.  Kamarowski,  V: 
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spontaneous  or  Hpecially  invoked,  was  more  frequently  employed  in  mat- 
ters of  private  interest  and  internal  policy,  than  of  actnal  international 
conflict.'  This  may  have  been  so  in  many  instances,  but  it  cannot  be 
denied  that  they  were  ^Iso  called  upon  to  decide  litigations  much  more 
important,  as  certain  examples  will  readily  show.  Popes  Alexander  III., 
Honorius  III.,'^  John  XXII.,*  Gregory  XI.,^  were  chosen  as  arbitrators  in 
quarrels  wliich agitated  Europe;  and  Pope  Alexander  VI.,  by  a  decision  of 
arbitration  which  is  still  celebrated,  traced  an  imaginary  line  from  pole 
to  pole,  dividing  between  the  Spaniards  and  the  Portuguese  the  possession 
of  all  countries  discovered  in  the  new  world.-'^  And  even  alter  the  schism  of 
England,  when  the  Papacy  had  lost  Teutonic  and  Gallo-Teutonic  Europe, 
and  when  Gallo-Romanic  Europe  was  itself  formed,^  the  prestige  of  the 
Popes  was  still  so  great  that  it  forced  itself  on  the  Poles  and  the  Muscovites.' 
''fiut  acts  of  opposition,  which  began  to  appear  on  the  part  of  kiug^ 
before  the  XVI.  century,''  were  accentuated  after  that  time,  and  the  choice 
of  the  Pope  as  arbitrator  became  less  frequent;  and  the  interest  of  the 
Papacy  in  the  cause  which  it  had  so  ardently  espoused  in  the  Middle  Ages 
became  less  effective.  When,  therefore,  the  treaty  of  Vervins  of  1598  sub- 
mitted to  the  arbitration  of  the  reiguing  Pope  the  pretensions  of  the  King 
of  France,  Henri  III.,  and  of  Charles  Enianue],  Duke  of  Savoy,  to  the 
Marquisate  of  Saluoes,  Clement  VIII.,  worn  out  by  the  continued  plots  of 
Charles  Emanuel,  declared  that  he  would  resign  his  mission.^  But  we 
should  not  omit  to  mention,  in  the  seventeenth  century,  the  arbitration  of 
Gregory  XV.  on  the  subject  of  the  forts  of  the  '  Valteline;"^^  and,  also,  in 
the  eighteenth  century,  that  of  Pope  Clement  XI.,  who  gave  the  casting 
vote  HS  umpire  between  Louis  XIV.  and  Leopold  I.,  who  were  instituted  as 
arbitrators  by  art.  8  of  the  treaty  of  Ryswick." 


*  Pandectes  fran^aises,  No.  18. 

'^  De  Flassan,  Histoire  g^u6rale  et  raisonn<5e  de  la  diplomatie  fran^aise, 
2d  ed.  I.  113. 

^Kervyn  de  Lcttenhove,  Histoiro  de  Flandre,  III.  85. 

4  Charles  Beuoist,  La  Politique  du  roi  Charles  V.,  110,  111,  115, 167, 169, 
202, 204, 218. 

•'"'Conf.  en"  sens  divers  sur  la  "ligne  alexandrine:"  Laurent,  X.  422; 
Calvo,  III.  $1712;  de  Maistre,  liv.  II.  Ch.  XIV.;  Raynal,  Histoire  philoso- 
phique  et  politique  des  ^tablissemeuts  ot  du  commerce  des  Europ6ens  dans 
les  deux  Indcs,  III.  287;  DaiTas,  Histoire  de  Pfiglise,  III.  604;  Grande 
enoyclop(fdie,  vu  Arbitrage  international.  III.  556;  de  Portugal,  Conside- 
rations sur  les  liniites  des  £tats,  102;  Despagnet,  Cours  de  droit  int.  public, 
702;  Pradier-Fo<ldr6,  Traitd  de  droit  int.  public  europ^en  et  Am^ricain, 
VI.  No.  2604. 

**  Henri  Martin,  Histoire  de  France  jiisqu'en  1789,  VIII.  181. 

''Conf.  Pierling,  Un  arbitrage  pontifical  au  XVI«  Si6cle,  apud  Revue  des 
questions  hiHtoviques,  t.  37,  p.  168. 

«  De  Flassan,  1. 133. 

nd.  1L197. 

»«Id.  L197. 

"Du  Mont,  corps  universel  diplomatique,  VIII.  1-98;  Schmaus,  corpus 
juris  publiei  academici,  No.  101 ;  Klnber  et  Ott,  Droit  des  gens  modeme 
de  rjjurope,  82,456.    (The  treaty  of  Ryswick  referred  to  bere  was  thp 
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''  Religions  sentiment,  which  had  raised  to  so  high  a  pitch  the  power  of 
the  Pope,  natarally  augmented,  though  in  a  less  degree,  the  inflnence  of 
the  bishops,  and  we  And  a  number  of  cases  iu  history  in  which  they  were 
chosen  as  arbitrators.  We  may  refer  to  the  treaty  of  Nonanconrt,  of  1177, 
which  designated  three  bishops  as  arbitrators  between  Louis  le  Jeune  and 
Henry  II.  of  England,  on  the  subject  of  Auvergne,  ChiXteauroux,  and  other 
fiefs.'  In  1276,  two  bishops  and  a  warrior  were  nominated  as  Judges 
between  the  Kings  of  Hungary  and  Bohemia.  On  the  9th  of  August,  1475, 
all  the  grounds  of  disagreement  between  Louis  XI.  and  Edward  of  Eng- 
land were  referred  to  the  Archbishop  of  Paris  and  the  Count  of  Dunois  on 
the  part  of  France,  and  to  the  Archbishop  of  Canterbury  and  the  Duke  of 
Clarence  on  the  part  of  England.'^ 

"  The  rivals  of  the  Popes  In  their  struggle  for  universal  supremacy  were 
the  Emperors  of  Germany,  who  considered  themselves  the  successors  of  the 
Roman  ('aesars.^  The  celebrated  conflict  between  the  priesthood  and  the 
empire,  the  spiritual  and  the  temporal  power,  filled  the  second  half  of  the 
Middle  Ages;  and  the  two  principal  episodes  were  the  war  concerning 
investitures  and  the  struggle  between  the  Guelphs  and  the  Ghibellines. 
The  inclination  of  the  Holy  Empire  to  universal  domination  caused  the 
Emperors  to  attempt,  as  the  Popes  had  done,  to  constitute  themselves  arbi- 
trators between  kings. **  But  in  this  they  did  not  succeed;  and  history 
records  only  a  few  instances  of  arbitration  in  which  the3'  figured  as  Judges.'^ 
And  even  when  they  were  accepted  as  arbitrators,  everything  was  care- 
fully excluded  which  might  have  implied  their  supremacy  over  other  mon- 
archs.  Piitter  relates  that  when  in  1378  the  Emperor  Charles  IV.  went  to 
Paris  to  decide  the  old  controversy  between  France  and  England,  they 
apparently  recognized  his  prerogatives,  but  they  carefully  avoided  every- 
thing which  could  imply  a  right  of  supreme  Jurisdiction,  belonging  to 
him  over  kings.'' 

'*  Beside  the  religious  influence  of  the  Popes,  we  should  place,  as  having 
contributed  during  the  Middle  Ages  to  the  development  of  arbitration, 
feudalism,  w^hich,  while  extending  itself  over  all  Europe,  naturally  pre- 
disposed vassals  to  accept  their  lords  as  judges  of  their  respective  griev- 
ances. The  most  eminent  of  these  lords,  the  kings,  were  often  chosen  as 
arbitrators,  chiefly  the  Kings  of  France.  Saint  Louis  was  constituted 
Judge  between  Henry  III.  of  England  and  his  barons,  in  1283,^  and  between 
the  Counts  of  Luxemburg  and  of  Bar  iu  1268.  Owing  to  his  great  wisdom 
and  to  the  authority  of  his  character,  Louis  IX.,  says  M.  Lacointa,  rivalled 


treaty  between  the  Empire  «nd  France,  Oct.  30, 1697.  Art.  VIII.  submitted 
the  claims  of  the  Dutchess  of  Orleans,  as  to  certain  places  restored  to  the 
Elector  Palatine,  to  their  Imperial  and  Most  Christian  Majesties,  and,  in 
case  they  could  not  agree,  to  the  final  decision  of  the  Pope.) 

*  De  Flassan,  I.  1(M. 

«  Du  Mont,  III.  1™  partie,  500. 

3  Le  Dante,  Livre  de  la  monarrhie. 

*  Dreyfus,  27. 

*Du  Mont,  in.  2«  partie,  144. 
^  Kamafowski.  130,  note  2. 
^De  Flassan,  I.  124. 
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the  Papacy  in  the  rdlo  of  conciliator  and  arbitrator.'  Philip  VI.,*  Charles 
v.,  Charles  YIL^^and  Louis  XI.  were  all  chosen  as  arbitrators.  The  other 
monarchs  of  Europe  filled  the  rAle,  though  not  so  often,  notably  the  Kings 
of  England,  Henry  11.^  and  William  III.<^  But  the  oommission  of  arbitra- 
tion was  not  generally  confided  to  sovereigns  from  whom  were  appre- 
hended attempts  at  absolute  domination,  after  the  manner  of  the  German 
Emperors,  and  it  was  for  this  reason  that  Philip  II.  proposed  himself  in 
vain  as  arbitrator  between  France  and  England.* 

'*  Occasionally  a  city  assumed  the  duties  of  arbitrator,  but  suoh  occa- 
sions were  rare.  The  treaty  of  Westminster  of  October  23,  1655,  which 
reestablished  friendly  relations  between  France  and  the  republic  of  Eng- 
land, stipulated,  iu  article  24,  probably  because  of  the  preference  of 
Cromwell,  that  the  rei)ublic  of  Hamburg  should  act  as  arbitrator  between 
the  two  countries  and  decide  the  question  of  damages  on  both  sides 
from  the  year  1640.^  We  may  also  cite,  in  1665,  the  arbitration  of  the 
Grand  Council  of  Malines,  between  Frederick  William,  elector  of  Bran- 
denburg, and  the  States-General,  concerning  the  obligation  of  a  debt 
called  the  debt  of  Hofyser;^  and  that  of  the  States-General  of  the  United 
Provinces,  concerning  dissensions  relating  to  fortified  places  and  auxil- 
iary points,  between  France  and  Spain,  after  the  peace  of  Nimeguen.^ 

"The  parliaments  of  France,  renowned  for  their  wisdom  and  equity, 
were  chosen  to  settle  disputes  between  foreign  sovereigns.'" 

''Besides  popes,  kings,  cities  and  great  constituted  bodies,  we  may 
mention  commissions  of  arbitration  instituted  by  parties  in  proportions 
fixed  in  advance  and  invested  with  full  power  over  particular  subjects." 

''Again,  some  eminent  jurisconsult  was  employed  specially  renowned 
for  his  juridical  knowledge.  The  doctors  of  the  Italian  universities  of 
Perugia  and  Padua,  and  particularly  of  the  celebrated  University  of 
Bologna,  were,  says  Wheaton,  on  account  of  their  fame  and  their  knowl- 
edge of  law,  often  employed  as  diplomatists  or  arbitrators,  to  settle  con- 
flicts between  the  different  states  of  Italy.'*  They  were  employed  to  de- 
termine the  question  of  the  right  of  the  house  of  Famese  to  the  succes- 


'  P.  IX. 

2  Du  Mont.  I.,  II«  partie,  142. 

»Id.  III.,  1'"  partie,  144. 

*  Nys,  Le  droit  et  les  prdcurseurs  de  Grotius,  32. 

■^Du  Mont.  VIII.  l"*  partie,  93. 

6DeFlasrian,n.42. 

'De  Flassan,  III.  200.  (Art.  XXV.  also  provided  for  the  submission  in 
the  same  manner  of  a  question  as  to  the  possession  of  certain  forts  in 
America. ) 

8Du  Mont,  VI.  3«  partie,  41. 

wDu  Mont,  VIII.  365. 

^^Dalloz,  Repertoire,  v^  Arbitrjige,  ch.  VI.  sec.  16;  Choi»iu,  Traitd  du  do- 
maine,  liv.  II.  t.  XV.  sec.  9 ;  Carnazza-Amari,  Trait<S  de  droit  iut.  trad.  Mon- 
tanari-Revest,  II.  565,  note;  Despangea.  702. 

"  Rouard  de  Card,  L'arbitrage  int.  dans  le  passd,  le  present  et  l-avonir,18; 
de  Flassan,  I.  116,257. 

''Les  progivs  du  droit  des  gens,  I.  109;  Bry,  Precis  de  droit  int.  public, 
462, 
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flion  to  the  throne  of  Portugal.^  One  of  the  most  illnstrioas  of  them, 
Alciat,  decided  npon  the  rights  of  sovereignty  and  of  independence  of  the 
different  principalities  of  Italy  and  of  Germany.*  In  France,  Jean  Begat, 
councillor  of  the  parliament  of  Dijon,  was  chosen  as  arbitrator  between 
the  King  of  Spain  and  Switzerland,  in  relation  to  Franche  Comt6,  in 
1570.3 

"Under  the  influence  of  religious  and  feudal  ideas  arbitrations  were 
very  frequent  in  the  Middle  Ages,  which  afford  the  remarkable  spectacle 
of  conciliation  and  peace  making  their  way  amid  the  most  warlike  popu- 
lations that  have  ever  existed.  They  were  especially  frequent  in  Italy, 
where  in  the  thirteenth  century  there  were  not  less  than  a  hundred  between 
the  princes  and  inhabitants  of  that  country.^  But  when  the  Papacy  had 
renounced  Its  rule  over  civil  society  and  absolute  monarchies  gradually  be- 
came established  in  Europe  on  the  ruins  of  feudalism,  arbitrations  became 
more  rare.  They  diminished  during  the  course  of  the  fourteenth  and  fif- 
teenth centuries,  and  it  is  stated  that  from  the  end  of  the  sixteenth  cen- 
tury till  the  French  Revolution,  they  had  almost  disappeared  from  inter- 
national usage.  Nevertheless,  says  KlUber,'^  to  judge  by  manifestoes  and 
proclamations,  no  sovereign  ever  want  to  war  without  having  made  every 
effort  to  prevent  it.  Why,  then,  he  asks,  did  they  not  seek  arbitration? 
Eluber,  says  Kamarowski.  did  not  answer  this  question;  but  the  answer 
may  be  found  in  these  words  of  Rousseau :  '  Could  they  submit  themselves 
to  a  tribunal  of  men  who  boasted  that  their  power  was  founded  exclu- 
sively ou  the  sword  and  who  bowed  down  to  God  only  because  he  is  in 
heaven  ?'** 

"If  we  should  try  to  find  judicial  rules  that  governed  arbitration  in  the 
different  periods  at  which  we  have  glanced,  we  should  discover  that  they 
did  not  present  great  stability,  and  that  they  varied  with  different  litiga- 
tions. The  choice  of  arbitrators  fell  generally  on  monarchs,  and  excep- 
tionally on  arbitral  commissions  or  private  individuals.  A  x>eriod  was 
sometimes  fixed  either  for  the  meeting  of  the  arbitrators  (the  treaty  of 
Vervins  of  1598,  art.  17,  provided  that  it  should  take  place  in  six  months) 
or  for  the  rendering  of  the  decision  (the  Treaty  of  Westminster  of  1655 
allowed  six  months  and  a  half).  Sometimes  a  penal  clause  was  inserted, 
by  which  a  penalty  was  imposed  on  the  party  who  refused  to  submit  to 
the  decision ;  for  example,  the  treaty  of  the  9th  of  August  1475,  between 
Louis  XI.  and  Kdward  IV.,  prescribed  a  sum  of  three  million  francs.^ 

"The  procedure,  also,  varied  according  to  the  case,  but  it  usually  afforded 
certain  guarantees  and  was  invested  with  a  certain  judicial  aspect.  In 
the  dispute  relating  to  Montferrat,  between  the  Dukes  of  Savoy  and  Man- 
tua and  the  Marquis  of  Salnces,  Charles  V.  empowered  certaiu  persons  to 


^Travers  Twiss,  Le  Droit  des  gens  en  temps  de  guerre,  10;  Carnazza- 
Amari. 

«Pradier-Foddr<5,  342. 

^Dalloz,  loo.  cit. 

^Digesto  Italiano,  IV.  l'«  partie,  319  j\  374,  v  Arbitrati  internaziouali. 
Conf.  Pandectes  fran^aises,  loo.  cit.,  No.  21. 

6  P.  456,  note  a. 
!    «P.  186. 

^DeFlassan,  226. 
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examine  the  matter,  and  with  their  advice  rendered  his  judgment.  In  the 
presence  of  these  delegatea  the  lawyers  of  tlie  litigantH  appeared  and 
argued,  either  ahout  the  whole  of  Montferrat  or  some  of  its  territorieK  or 
special  rights.  First,  the  Emperor  decided  on  the  principal  object  of  the 
dispute,  and  allotted  MontfeiTat  to  the  Dnke  of  Mantua;  next  he  settled 
the  question  of  the  dowery  of  Blanche  of  Savoy,  ft»r  the  guaranty  of  which 
he  set  apart  certain  sureties;  and  finally  ho  decide^l  concern iug  the  gift 
of  a  marriage  portion.  The  restoration  of  the  possession  of  the  Duke  of 
Mantua  was  made  conditional  on  his  furnishing  Hufflcient  seeurities  to  the 
Emperor.  The  parties  were  ordered  to  repair  to  the  imperial  court,  and 
there  to  receive  the  final  decision,  which  settled  forever  the  question 
between  the  possessor  and  the  petitioner.* 

''The  arbitral  clause,  or  stipulation  for  the  arbitration  of  difficulties 
that  may  arise,  does  not  appear  to  have  been  frequent  in  the  Middle  Ages, 
or  in  later  times,  though  we  have  had  occasion  to  cite  some  examples  of  it. 
It  seems,  however,  to  have  been  in  use  between  tho  commerrial  cities  of 
Italy.  Vattel  relates  that  the  Swiss,  in  the  alliances  which  they  con- 
tracted, whether  among  themselves  or  with  foreign  peoples,  had  recourse 
to  it;  and  he  justly  praised  them  for  it.-  We  may  cite  two  applications 
of  it  in  the  case  of  the  cities  of  Italy  and  the  Swiss  Cantons.  In  a  treaty 
of  alliance  concluded  in  1235,  between  (lenoa  and  Venice,  there  is  an  arti- 
cle which  reads  thus:  'If  a  difiieulty  should  arise  between  the  afon^said 
cities,  which  cannot  easily  be  sottlrd  by  themselves,  it  shall  be  decided  by 
the  arbitration  of  the  Sovereign  Poutifi';  and  if  one  of  the  parties  violate 
the  treaty,  we  agree  that  His  Holiness  shall  exeommunicate  the  ofieuding 
city.*=*  The  treaty  signed  in  1516,  between  Francis  I.  and  the  Swiss  Can- 
tons, which  was  known  by  the  name  of  the  '  Perpetual  Peace,'  contains  the 
following  clause :  'Difficulties  and  disputes  that  may  arise  between  the 
subjects  of  the  King  and  the  inhabitants  of  the  Swiss  Cantons,  shall  be 
settled  by  the  judgment  of  four  men  of  standing,  two  of  whom  shall  be 
named  by  each  party;  which  four  arbitrators  shall  hear,  in  an  appointed 
place,  the  parties  or  their  attorneys;  and,  if  they  shall  be  divided  in  opin- 
ion, there  shall  be  chosen  from  the  neighboring  countries  an  unbiassed 
man  of  ability,  who  shall  join  with  the  arbitrators  in  determining  the 
question.  If  the  matter  in  dispute  is  between  a  subject  of  the  Cantons 
and  Leagues  and  the  King  of  France,  the  Cantons  will  examine  the 
demand,  and,  if  it  is  well  founded,  they  will  present  it  to  the  King;  but,  if 
the  King  is  not  satisfied  with  it,  they  may  call  the  King  before  the  arbitra- 
tors, who  shall  be  selected  from  among  impartial  judges  of  the  countries 
of  Coire  or  of  Valois,  and  whatever  shall  be  decided  by  the  aforesaid 
judges,  by  a  judicial  or  amicable  sentence,  shall  be  inviolably  observed 
without  any  revocation.'  M.  de  Flassan  says  that  these  stipulations  were 
worthy  of  remark  as  examples  of  good  faith  and  true  wisdom.     He  adds 


1  Barbeyrac,  III.  l'"'-  partie,  118. 

2  Vattel,  Le  Droit  des  gens,  L.  II.,  C.  XXVIII.,  sec.  329,  t.  II.,  p.  58.     Conf. 
Histoire  de  la  Conf<^d«^ration  helvetique,  de  A.  I.,  de  Watteville,  L.  IV. 

U.  Fertile,  Storia  del  diritto  italiano,  citation  des  Pandectes  francaises. 
No.  24. 
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that  this  treaty  of  perpetual  peace  was  the  baHis  of  nnmeroas  alliances, 
which  from  this  date  took  place  between  France  and  the  Swiss  Cantons.' 

"Let  us  finally  add  that  in  arbitrations  anterior  to  tlie  17th  century,  it 
is  often  very  difficult,  sometimes  impossible,  clearly  to  soj^arate  cases  of 
mediation  from  those  of  arbitration,  either  because  the  terminology  was 
not  very  definite  or  the  expressions  used  were  equivocal,  or  because  the 
distinction  was  not  clear  to  the  minds  of  the  negotiators.  Thus  the 
bishops  chosen  to  settle  x>ending  difficulties  between  Louis  XI.  and  Edwanl 
of  England  were  styled  arMtrator$  or  amicable  mediators, 

"In  1334  Philip  of  Valois  declared  himself  elected  judge,  negotiator, 
and  arbitrator  between  the  King  of  Bohemia,  the  Princes  of  Germany,  and 
the  Duke  of  Brabant.  Sometimes  the  mediation  was  of  an  obligatory 
nature,  owing  to  the  fear  inspired  by  the  mediator's  l)eing  able  to  impress 
his  views  by  force  of  arms.  Thus  Henri  IV.  acted  as  mediator  between 
the  Republic  of  Venice  and  Pope  Paul  V.  The  Pope  counted  on  Spain's 
sustaining  him;  but  Henri  IV.,  in  order  to  oppose  the  forces  of  that  coun- 
try, made  propositions  to  the  Swiss  to  raise  ten  thousand  men;  so  that 
the  Pope  was  linally  obliged  to  sulimit  to  the  will  of  the  French  King. 

''But  from  the  year  1595  we  find  the  distinction  between  mediation  and 
arbitration  clearly  defined  by  the  French  ministers,  who  interposed  between 
the  Protestants  and  Catholics,  who  were  on  the  point  of  coming  to  blows  on 
the  subjectof  the  expulsion  of  Catholic  magistrates  from  Aix-laChapelle  and 
of  their  replacement  by  a  I'rotestant  magistracy.  '  We  declare  to  you,'  say 
the  ministers  on  the  part  of  His  Majesty  (the  King  of  France),  'that  he 
has  no  design  of  prejudicing  the  authority  and  the  rights  of  the  Emperor, 
of  the  Empire,  of  any  prince,  or  of  any  i)er6on ;  and  in  order  that  the  pend- 
ing dispute  may  be  discussed  in  an  easy  and  orderly  way,  we  invite  you 
respectively  to  depute  peaceable  and  dispassionate  men,  who  can  confer 
with  us  in  all  confidence  and  safety,  and  we  will  listen  patiently  to  what- 
ever they  may  say  and  propose,  not  as  judges  or  arbitrators,  but  as  mediators 
and  amicable  compositors.^ ''  - 

Additional  eases— It  is  proper  to  refer  to  certain  early  arbitrations,  or 
provisions  for  arbitration,  not  mentioned  in  the  preceding  review.  It 
seems  that  in  1299  certain  commissioners  were  sitting  in  Paris  "  to  redress 
damages  done  to  merchants  of  various  nations  by  a  French  admiral  within 
the  English  seas."^  This  apparently  was  in  the  nature  of  an  arbitral 
proceeding. 

"  In  1321  a  treaty  was  entered  into  with  John  of  Brittany  for  the  settle- 
ment of  piracy  claims  by  arbitrators  —  'a  ce  ameuder  civilement.'  It  is 
provided  that  the  procedure  is  to  be  'somerement  et  de  plantz'  —  'sum- 
mary and  straightforward.'  The  same  expression  is  used  lo  describe  the 
procedure  of  the  admiralty  court  in  admirals'  patents  of  the  sixteenth 
century."  "• 


a.  313. 

« De  Flassan,  1. 310. 
3  Hall,  Int.  Law,  4th  ed.  147. 

"•Select  Pleas  in  the  Court  of  Admiralty  (Selden  Society  Publications), 
L  XXIII.,  citing  Feed.  II.  pt.  1,  p.  456. 
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By  Articles  VII.  to  XIII.,  inclusive,  of  a  treaty  between  Jam&s  I.  of  Eng- 
land and  Henry  IV.  of  France,  signed  at  Paris,  February  24, 1606,  tribunals 
in  the  nature  of  international  courts  of  commerce  were  created.  It  being 
'^  impossible  to  provide  against  particular  complaints,'^  even  concerning  the 
quality  of  commodities  transported  from  one  kingdom  to  the  other,  and 
to  prevent  '^mistakes  and  abuses,*'  it  was  agreed  that  his  Most  Chris- 
tian Majesty  should  name  ''  two  noted  French  merchants  in  the  city  of 
Rouen,  men  of  substance  and  experience,"  who,  with  two  English  mer- 
chants of  like  quality  to  be  appointed  by  the  British  ambassador  in  France, 
should  receive  the  complaints  of  English  merchants  and  remove  all  dif- 
ferences as  to  traffic  and  commerce  in  Rouen  and  the  harbors  of  the  prov- 
ince. On  the  other  hand.  His  Britannic  Majesty  was  to  name  two  merchants 
in  London,  who,  with  two  French  merchants  to  be  named  by  the  French 
ambassadoi,  were  to  receive  the  complaints  of  French  merchants.  And 
when  they  could  not  agree,  the  four  merchants  at  Rouen  were  to  choose 
^'a  fifth  French  merchant,"  and  the  merchants  at  London  an  English  mer- 
chant^ so  that  "the  judgiueuts  passed  by  the  plurality  of  voices,"  should 
be  "followed  and  put  in  execution."  It  was  further  stipulated  that  '*  like 
establishments"  should  be  made  **  in  the  cities  of  Bordeaux  and.  Caen,  as 
also  in  the  cities  and  towns  of  the  kingdoms  of  Great  Britain  and  Ireland." 
For  convenience  these  merchants  were  to  be  called  '^Conservators  of 
commerce."  They  were  charged,  among  other  things,  **  to  take  care  of 
the  weights  and  measures  in  every  city  of  the  one  and  the  other  kingdom, 
.  that  so  there  may  be  no  fraud  or  abuse  on  either  side;"  and  as  to  '^  mer- 
chandises," they  were  to  "regulate  such  as  they  shall  judge  proper  to  be 
inspected  and  visited."  They  were  specially  charged  to  supervise  the 
trade  in  cloths,  deciding  what  were  "good  and  fit  for  the  market,"  and 
what  should  be  "  returned  to  England  as  being  bad."  > 

The  Treaty  of  Munster  (Peace of  Westphalia),  October  24, 1648,  provided 
(Art.  VIII.)  that  the  controversy  touching  Lorrain  should  be  "referred 
to  arbitrators  nominated  by  both  sides,"  or  else  terminated  by  a  treaty 
between  France  and  Spain,  or  by  some  other  friendly  means. 

By  Articles  ('VIII.-CX.,  inclusive,  of  the  Peace  of  the  Pyrenees,  of 
November  7, 1659,  it  was  provided  that,  in  order  to  give  effect  to  the  unexe- 
cuted provisions  of  the  Treaty  of  Vervius  of  1598,  which  was  confirmed  and 
approved,  conmiissioners  should  bo  appointed  on  both  sides,  Avith  power  to 
agree  "concerning  all  things  to  be  yet  executed,  either  touching  the  inter- 
ests of  the  said  lords  and  kings  or  the  interests  of  the  commonalties  and 
private  persons,  their  subjects,  who  shall  have  anything  to  demand  or 
complaint  to  make  on  either  side,"  and  also  "to  regulate  the  limits  as 
well  between  the  dominions  and  countries  that  of  old  have  belonged  to 
said  lords  and  kings,  about  which  there  have  been  sonie  debates,  as 
between  the  dominions  and  lordships  that  are  to  remain  to  each  of  them, 
by  the  present  treaty,  in  the  Low  Countries;"  and  in  case  they  should  be 
unable  to  agree,  it  was  stipulated  that  "arbitrators"  should  be  appointed 

'  8ee,  for  a  somewhat  similar  provision  for  a  commercial  tribunal.  Arti- 
cle XXI.  of  the  treaty  between  Spain  and  the  Low  Countries,  signed  at 
Munster  January  30,  1648. 
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to  take  cognizance  of  ''whatsoever  shall  remain  nndecided  between  the 
said  commissioners,"  and  that  the  ''jadgments"  rendered  by  the  arbitra- 
tors should  *'be  executed  on  both  sides  without  any  delay  or  diflSculty." 

By  Articles  CXXII.  and  CXXIII.  of  the  same  treaty,  providing  for  the 
adhesion  of  various  powers,  it  was  stipulated  that  if  his  Catholic  Majesty, 
or  his  Most  Christian  Majesty,  should,  either  of  them,  have  "any  preten- 
sions" against  a  power  adhering  as  an  ally  of  the  other,  he  should  prose- 
cute such  pretensions  only  '^by  right,  before  competent  judges,  and  not  by 
force." 

By  Article  VII.  of  the  treaty  between  the  King  of  Sweden  and  Cromwell, 
Protector  of  England,  signed  at  London  in  1656,  it  was  provided  that 
commissioners  should  be  appointed  to  decide  disputes  as  to  certain  claims 
for  satisfaction  under  the  Treaty  of  Upsal. 

In  the  declaration  of  war  of  Charles  II.  of  England  against  the  United 
Provinces  in  March  1672,  there  is  this  sentence :  **  The  States  were  partic- 
ularly engaged  by  an  article  of  the  Treaty  at  Breda  to  send  commissioners 
to  London  about  the  regulation  of  our  trade  in  the  East  Indies.  But  they 
went  so  far  from  doing  it  upon  that  obligation  that,  when  we  sent  over 
our  ambassador  to  put  them  in  mind  of  it,  he  could  not  in  three  years'  time 
get  from  them  any  satisfaction  in  the  material  points,  nor  a  forbearance 
of  the  wrongs  which  our  subjects  received  in  those  parts." 

By  Article  VIII.  of  the  treaty  between  France  and  Great  Britain,  con- 
cluded at  Ryswick  September  ll)-20,  1679,  provision  was  made  for  the 
appointment  of  commissiouers  ''to  examine  and  determine  the  rights  and 
pretensions"  which  either  contracting  party  had  "  to  the  places  situated 
in  Hudson's  Bay,"  as  well  as  certain  other  matters  in  dispute. 

Articles  X.  and  XI.  of  the  treaty  signed  by  France  and  Great  Britain  at 
Utrecht,  March  31-April  11,  1713,  each  provided  for  the  appointment  of 
commissaries,  those  under  the  former  article  to  fix  the  boundaries  be- 
tween Hudson's  Bay  and  the  places  appertaining  to  the  French,  and  those 
under  the  latter  to  adjust  claims  made  by  the  subjects  of  each  country 
against  the  other  growing  out  of  various  incursions,  depredations,  and 
spoliations. 

The  peace  of  Ryswick  between  Franco  and  Spain,  September  20, 1697, 
provided  (Art.  X.)  for  the  submission  to  arbitration  of  questions  as  to  the 
possession  of  eighty-two  towns. 

Article  XXVI.  of  the  Treaty  of  Baden  of  September  27, 1714,  between  the 
Emperor  of  Germany  and  France,  provided  for  the  appointment  of  com- 
missioners to  settle  certain  disputes. 

By  the  Treaty  of  Passarowitz  of  July  21,  1718,  between  the  Emperor  of 
Germany  and  the  Sultan,  provision  was  made  for  the  reference  to  commis- 
sioners of  all  controversies  which  might  arise  "concerning  any  articles  of 
this  armistice,  or  any  other  thing."    (Art.  IX.) 

By  the  same  treaty  (Art.  V.)  commissiouers  were  to  be  chosen  to  deter- 
mine the  limits  of  "  Dalmatia,  Erzegovina,  Albania,  and  the  Archipelago." 
By  Article  XVI.  of  the  treaty,  it  was  provided  that  "whenever  quarrels 
and  animosities  arise  on  the  frontiers  by  reason  of  murders  or  other  cause, 
they  shall  be  decided  according  to  equity  by  the  arbitration  of  the  gov- 
ernors  of  those  borders." 
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Great  Britain  and  the  Netherlands. — ''A  sentence  of  arbitration,'  passed 
between  Oliver  Cromwell,  Protector  of  England,  on  one  part,  and  the 
lords  the  States-General  of  the  United  Proviuces  of  the  Netherlands  on 
the  other  part,  in  pursuance  of  tlie  treaty  of  peace  concluded  the  5th  of 
April  1654,  concerning  certain  ships  and  effects  of  the  English  that  were 
seized  and  detained  in  the  dominions  of  the  King  of  Denmark  ever  since 
the  18th  of  May  1652.  Done  at  London  the  Slst  of  July  1654. 
'^  Whereas  by  the  peace  lately  concluded  between  his  highness  the  lord 
Protector  on  the  one  part,  and  the  lords  the  States-General  on  the  other,  it 
is  stipulated  in  the  28th  article  as  follows,  viz : 

'*'  'That  whereas  the  ships  and  effects  of  certain  Englishmen  have  been 
seized  and  detained  in  the  dominions  of  the  King  of  Denmark  since  the 
18th  day  of  May  1652,  it  is  stipulated,  agreed,  and  concluded  on  both 
sides,  and  the  States-General  have  obliged  themselves,  and  do  oblige  them- 
selves by  these  presents,  that  all  and  singular  the  ships  and  goods  detained 
as  aforesaid,  and  hitherto  remaining  in  specie,  together  with  the  true  and 
Just  value  of  those  that  have  been  sold,  embezzled,  or  otherwise  disposed 
of,  shall  be  restored  within  a  fortnight  after  the  arrival  of  the  merchants 
and  mariners  whom  it  concerns,  or  their  attorneys  impowered  to  receive 
them ;  and  the  losses  also  which  have  accrued  to  the  English  aforesaid  by 
the  detainer  thereof  shall  be  made  good  according  to  an  appraisement, 
to  be  made  by  Edward  Winslow,  James  Russel,  John  Bex,  and  William 
Vander  Cryssen,  arbitrators  indifi'erenty  chosen,  as  well  on  the  part  of 
His  Highness  tie  of  the  States-General  (the  form  or  instrument  of  whose 
arbitration  is  already  agreed  on),  to  examine  and  determine  the  demands 
of  the  merchants,  masters,  and  owners  1o  whom  the  said  ships,  effects,  and 
losses  appertain.  Which  said  arbitrators  shall  meet  in  that  called  Gold- 
smith's Hall  here  in  London,  on  the  27th  of  June  next,  O.  S.,  or  sooner,  if 
possible,  and  shall  take  a  solemn  oath  on  the  same  day,  before  the  jndges 
of  the  high  court  of  admiralty  of  England,  that  they  will  renounce  all 
manner  of  respect  and  relation  to  either  state  and  the  profit  of  every  pri- 
vate person.  And  moreover,  that  the  arbitrators  shall,  after  the  first  day 
of  August  next  ensuing,  unless  they  agree  beforehand,  be  shut  up  in  a 
room  separate  from  all  other  persons,  without  fire,  candle,  meat,  drink,  or 
other  support,  till  they  have  agreed  of  the  matters  aforesaid  to  them 
referred.  Which  sentence  or  award  by  them  given  shall  bind  and  oblige 
both  parties.  And  the  States- General  of  the  United  Provinces  firmly  bind 
and  oblige  themselves  by  these  presents  to  perform  the  same,  and  to  pay  the 
sum  of  money  which  shall  be  awarded  by  the  said  arbitrators  hero  at  Lon- 
don, for  the  use  of  tbe  said  owners,  to  such  person  or  persons  as  His  High- 
ness shall  name,  within  twenty-five  days  after  the  award  so  given.  And 
the  States-General,  within  two  days  after  the  mutual  exchange  of  the 
instruments  for  ratifying  the  articles  of  the  peace,  shall  pay  the  sum  of 
five  thousand  pounds  English  here  at  London,  towards  the  expenses  to  be 
incurred  by  the  merchants,  masters,  or  owners  in  their  voyage  to  Den- 
mark, and  the  sum  of  20,000  rix-dollars  to  such  persons  as  His  Highness 
shall  nominate,  within  six  days  after  those  persons  shall  arrive  there,  for 
the  use  of  the  merchants,  masters,  and  owners  for  repairing  and  fitting 
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out  their  ships  for  their  return.  ^Vhieh  said  sums  shall  be  in  part  of  pay- 
ment of  the  Slim  wliich  shall  be  contained  in  the  award  of  the  said  arbi- 
trators. And  that  a  bond  and  security  shall  be  given  (the  form  of  which 
bond  is  already  agreed  on)  by  sufficient  men  able  to  answer  it,  and  living 
here  in  London,  obliging  themselves  in  the  sum  of  140,000  pounds  English, 
money  (the  original  of  which  bond  shall  be  delivered  at  the  same  time 
with  the  instrument  of  the  ratification)  to  make  restitution  as  aforesaid, 
and  to  pay  as  well  the  20,000  rix-dollars  as  the  other  sums  which  shall  be 
awarded  as  aforesaid.  And  if  all  or  any  of  the  conditions  above  men- 
tioned are  not  effectually  and  really  performed  in  the  time  and  manner 
prescribed,  then  the  penalty  of  the  said  bond  shall  be  demanded,  and  tl:e 
said  sum  of  140,000  pounds  English  money  shall  be  paid  to  the  person  or 
persons  to  be  nominated  by  His  Highness,  and  the  losses  of  the  merchants, 
mariners,  and  owners  made  good  out  of  it.' 

"  Which  said  article  His  Serene  Highness,  the  above-mentioned  Lord  Pro- 
tector, by  virtue  of  his  commission  dated  the  13th  of  April  last  at  West- 
minster, nnder  the  great  seal  of  the  Republic  of  England,  and  the  fore- 
mentioned  lords  the  States-General,  by  virtue  of  their*commission  dated 
the  22d  of  the  said  month  at  The  Hague,  under  their  great  seal,  have  rati- 
fied and  confirmed,  and  are  respectively  contented  and  satisfiecl,  and  have 
agreed  to  maintain  all  and  every  part  and  clause  according  to  the  nature 
and  propriety  of  contracts  established  between  princes  and  sovereign 
powers,  and  to  observe  and  accomplish  the  same  truly  and  faithfully  in  all 
its  branches,  without  any  excuse,  exception,  or  pretext  which  might  be 
alleged  for  want  of  the  usual  formalities,  and  without  having  recourse  to 
those  subtleties  and  punctilios  which  are  required  by  law,  but  are  hereby 
renounced  on  both  sides,  in  order  to  make  this  article  effectual,  according 
to  the  true  intent  and  meaning  of  it. 

*'  Moreover,  His  Highness,  the  Lord  Protector,  on  his  part,  and  the  Lords 
the  States-General  on  theirs,  have  with  one  accord  nominated  and  appointed , 
and  do  by  virtue  of  their  foresaid  commission  nominate  and  appoint  us, 
Edward  Winslow,  James  Russel,  John  Bex,  and  William  van  der  Cruysen, 
their  arbitrators,  commissioners,  and  judges,  fully  authorized  (which  we 
accept)  to  hear,  examine,  and  by  all  ways  and  means  possible  to  determine 
and  pronounce  the  award  concerning  all  and  every  grievance  and  preten- 
sion of  all  and  singular  the  merchants,  gentlemen,  and  others,  on  account 
of  any  ships,  rigging,  apparel,  provisions,  goods,  and  merchandize,  and  all 
things  else  under  any  denomination  whatsoever  belonging  to  any  subject 
of  England,  Scotland,  and  Ireland,  or  the  dominions  thereof,  which  have 
been  sei/ed,  detained,  or  sequestered  in  any  of  the  dominions  of  the  King 
of  Denmark  since  the  18th  of  May  16.')2,  whereof  mention  has  been  made  in 
memorials  sealed  up  and  delivered  by  the  merchants  in  March  1653  and  in 
the  year  1G54. 

''Next,  in  pursuance  of  the  said  commissions  granted  to  us  by  his  said 
Seren(^  Highness  and  the  Lords  the  States-General,  we  are  to  assemble  on  the 
27th  of  Juno  next,  O.  S.,  in  Goldsmiths'  Hall  aforesaid,  and  take  our  solemn 
oaths,  all  and  every  one  of  us  in  particular,  to  hear,  examine,  and  deter- 
mine what  is  before  mentioned,  or  any  matters  thereto  belonging  which, 
may  have  a  reference  to  either  of  the  two  nations,  in  pursuance  of  the 
power  given  ua  by  the  said  commissions,  without  partiality,  favor,  and 
affection  on  either  side,  and  also  to  renounce  all  private  views  and  inter- 
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eats  which  might  hinder  us  from  finding  the  trnth  and'  from  coming  to  a 
summary  conclusion ;  to  proceed  impartially  to  compare  jointly  the  inter- 
ests and  damages  of  all  and  every  claimant:  To  which  purpose  the  judges 
of  the  High  Court  of  Admiralty,  by  virtue  of  a  commission  granted  to 
them  by  the  Lord  Protector,  are  authorized  and  appointed  to  administer 
the  said-oath  to  ns  on  the  27th  of  Jane,  in  Goldsmiths'  Hall,  aft«r  the  ad- 
ministration of  which  oath  we  are  fully  impowered  to  inquire  into  and 
examine  all  the  heads  of  grievances  and  pretensions  which  shall  appear 
to  be  represented  by  the  subjects  of  the  Republic  of  England,  Scotland, 
and  Ireland,  on  account  of  any  vessel  whatsoever  and  of  all  sorts  of  mer- 
chandize, goods,  or  anything  which  happened  to  be  detained  in  the  man- 
ner aforesaid.  Therefore,  as  we  shall  jointly  and  severally  judge  and  find 
what  might  be  produced  in  exception  by  the  contrary  party  on  oath,  or  with- 
out oath,  by  instruments,  documents,  or  other  proofs,  for  any  abatement  or 
payment,  we  shall  be  capable  to  examine  and  find  out  the  truth  of  all 
and  every  one  of  the  said  grievances  and  claims,  the  real  value  of  the 
said  ships,  rigging,  and  everything  to  them  belonging,  the  freight,  provi- 
sions, merchandizes,  goods,  &c.,  as  also  all  and  every  damage  occasioned 
by  the  loss  w^hich  the  said  ships  and  freight  sustained  by  reason  of  the 
detainer..  We  are,  moreover,  authorized  and  impowered  to  proceed  to  a 
liquidation  and  taxation  of  all  such  damages  sustained,  and  to  give  an 
impartial  estimate  and  to  pronounce  judgment,  and  to  publish  the  same 
under  our  hands  as  we  shall  think  meet  and  jnst;  which  sentence,  after 
it  has  been  pronounced  and  published,  shall  not  be  subject  on  either  side 
to  any  farther  revision,  appeal,  or  reclamation. 

''  Accordingly,  the  said  Lords  the  States-General,  by  virtue  of  their  com- 
mission, bound  and  obliged  themselves  to  conform  effectually  to  our  said 
sentence,  and  to  pay  such  sum  of  money  as  should  be  demonstrated  by 
us  to  be  an  equivalent  for  the  said  loss  within  twenty-five  days  after 
our  said  final  sentence  was  declared  and  published.  In  like  manner  we, 
the  commissioners,  are  fully  impowered  and  desired  to  assemble  at  Gold- 
smiths' Hall  aforesaid  for  the  purpose  above  mentioned,  and  after  our 
first  meeting,  which  was  to  be  on  the  27th  of  June,  not  to  omit  any  day, 
except  the  Lord's  day  (commonly  called  Sunday),  in  order  to  proceed  in 
the  affair  aforesaid,  but  especially  not  to  defer  the  matters  recomended  to 
us,  but  to  carry  them  to  a  final  resolution  and  certain  judgment,  or  else 
to  break  off  abruptly.  It  was  furthermore  concluded  between  the  com- 
missioners on  the  part  of  the  Lord  Protector  and  those  of  the  States-Gen- 
eral that  in  case  we  should  not  agree  to  come  to  a  final  judgment  and 
declaration  in  the  matters  herein  expressed  before  the  first  of  August  next 
ensuing,  we  should  be  locked  up  in  a  room  at  Goldsmiths'  Hall,  without 
fire,  candle,  victuals  or  drink,  or  any  sustenance,  from  the  said  first  of 
August  till  such  time  as  we  should  agree  to  pronounce  sentence  upon  the 
aforesaid  matters,  and  to  publish  the  same  under  our  hands  and  seaXs ; 
which  confinement  shall  not  render  our  award  less  binding  than  if  the 
sentence  had  been  given  before  it,  in  order  to  confirm  all  those  intentions, 
Qonstructions,  and  meanings  which  the  said  commissioners  might  form 
more  at  large. 

''  In  conformity  to  what  is  above,  be  it  known  by  these  presents,  that  we, 
the  aforesaid  Edward  Winslow,  James  Russel,  John  Bex,  and  William 
van  der  Cruysen,  out  of  an  humble  obedience  to  the  said  article,  and  to 
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the  commissioDR  therein  contained,  by  virtue  of  the  authority,  full  power, 
and  direction  given  to  n8,  assembled  in  Goldsmiths'  Hall  and  took  our 
solemn  oath  before  the  commissioners  of  the  High  Court  of  Admiralty  of 
England,  in  such  form  and  manner  as  it  expressed  and  directed  in  the  said 
article  to  be  done  by  us  the  said  commissioners,  and  that  thereupon  we 
have  received,  hoard,  and  examined  all  and  singular  the  grievances  and 
claims  of  all  and  every  the  merchants,  gentlemen,  masters  of  ships,  owners, 
and  all  such  persons,  subjects  of  the  republic  of  England,  Scotland,  and 
Ireland,  as  are  concerned  in  the  said  ships,  rigging,  provisions,  merchan- 
dize, goods,  and  other  things  assigned  and  belonging  to  tliem,  which  have 
been  seized  and  detained  in  the  lands  and  dominions  of  the  King  of  Den- 
mark since  the  18th  of  May  1652,  and  whereof  mention  was  made  in  the 
memorials  and  writings  delivered  by  tlie  merchants  concerned,  in  March 
1653  and  1654,  and  exhibited  to  us,  of  ships  and  all  sorts  of  merchandize, 
goods,  or  any  other  thing  seized  and  detained  as  aforesai<l,  and  also  of  all 
those  things  which  were  in  general  or  particular  produced  on  the  other 
side,  either  by  way  of  defense,  or  in  abatement  and  payment  of  the  said 
grievances  ivud  claims,  together  with  the  proofs  of  all  and  singular  the 
said  grievances  and  claims,  as  likewise  of  the  right  and  true  value  of  all 
such  ships,  rigging,  appurtenances,  freight,  provisions,  merchandize, 
goods,  and  damages  occasioned  as  well  by  the  said  seizure  and  detainer 
as  by  the  loss  and  detriment  of  the  said  goods  and  merchandize,  or  by  any 
other  means,  by  oath,  and  by  such  instruments,  documents,  and  other 
proofs  as  we  found,  and  judged  necessary  and  equitable.  We  examined, 
and  after  mature  deliberation  of  everything  before  uh,  compared  one  thing 
with  another,  cleared  up  and  taxed,  and  at  length  determined  and  par- 
ticularly declared  and  prononnced  all  and  singular  the  damages  aforesaid. 
Accordingly  we,  the  before-named  Edward  Winslow,  James  Russel,  John 
Bex,  and  William  van  der  Cruysen,  by  virtue  of  the  authority,  full  power, 
and  direction  given  to  us  in  and  by  the  aforesaid  article  and  commissions, 
and  for  accomplishing  what  is  thereby  understood,  do,  by  these  presents, 
under  our  hand  and  seal,  determine,  decide,  and  finally  pronounce,  that 
the  damages  so  often  mentioned  amount  to  97,973  pounds  and  ten  pence, 
lawful  money  of  England,  as  we  do  hereby  liquidate  and  tax  the  damages 
just  now  mentioned  to  be  97,973  pounds  and  ten  pence,  lawful  English 
money :  And  we  do  moreover  decide  and  pronounce  that  the  said  Lords  and 
States-General  shall  pay,  or  cause  to  be  paid,  the  said  sum  of  97,973 
pounds  and  ten  pence,  lawful  English  money,  in  London,  for  the  use  of 
the  respective  owners,  to  such  person  or  persons  as  His  Highness  the  Lord 
Protector  shall  appoint,  within  twenty-five  days  after  this  our  award. 

''In  witness  whereof  wo,  the  aforenamed  Edward  Winslow,  James  Rus- 
sel,  John  Bex,  and  William  van  der  Cru^'^sen,  have  to  the  purpose  aforesaid 
hereunto  set  our  hands  and  seals,  in  Goldsmith's  Hall  aforesaid,  the  31st 
of  July,  according  to  the  usual  calculation,  anno  1654. 

"  Indorse. 

"N.  B. — That  we  the  said  commissioners  mentioned  in  this  instrument  do 
find  that  the  sum  of  5,0007.  sterling  and  20,000  rix-doUars,  amounting  to- 
gether to  the  sum  of  10,0007.  sterling,  is  paid,  which,  according  to  the  tenor 
of  the  twenty-eighth  article  of  the  treaty  of  peace,  is  to  be  reckoned  in 


Digitized  by 


Googl( 


4838        INTERNATIONAL  ARBITRATIONS. 

I>art  of  payment  of  the  sum  by  us  declared  as  within  mentioned.    In  wit- 
ness whereof  wo  have  bet  our  hands  the  day  and  year  within  specified/' 

''A  regulation  made  and  passed  the  30th  of  August  1654  by  the  commission- 
ers nominated  on  both  sides,  concerning  the  losses  and  damages  sub* 
taincd,  as  well  on  the  part  of  the  English  East  and  West  India  companies 
and  others,  as  on  the  part  of  the  East  and  West  India  companies  of  the 
United  Provinces,  etc.,  pursuant  to  the  treaty  of  peace  between  England 
and  the  United  Provinces,  in  the  year  1654.' 

*'We,  John  Exton,  William  Turner,  William  Thompson,  Thomas  Kendal, 
Adrian  van  Aelmonde,  Christian  van  Rodenburgh,  Lewis  Houwen,  and 
James  Oysel,  to  all  who  shall  see  these  presents  and  to  all  whom  the 
underwritten  do  or  may  concern,  greeting:  Whereas  by  the 30th  article  of 
the  treaty  lately  concluded  and  entered  into  between  the  most  high  lord 
protector  of  the  Republic  of  England,  Scotland,  and  Ireland,  and  the 
Dominions  thereof,  etc.,  and  the  high  and  mighty  lords,  the  states-general 
of  the  United  Netherlands,  it  was  stipulated  'That  four  commissioners 
shall  be  named  on  both  sides  at  the  time  of  exchanging  the  ratifications,  to 
meet  here  at  L(uidon  on  the  18th  of  May  next,  according  to  the  English 
style,  who,  nt  the  same  time,  shall  bo  instructed  and  authorized,  as  they 
are  authorized  and  instructed  by  these  presents,  to  examine  and  distin- 
guish all  those  losses  and  injuries  in  the  year  1611,  and  after  to  the  18th 
of  May  1652,  according  to  the  English  style,  as  well  in  the  East  Indies,  as 
in  Greenland,  Muscovy,  Brazil,  or  whatever  else  either  party  complains  of 
having  sufiered  them  from  the  other.  And  the  particulars  of  all  those 
injuries  and  damages  shall  be  exhibited  to  the  said  commissioners  so 
nominated,  before  the  aforesaid  18th  day  of  May.  with  this  restriction, 
that  no  new  ones  shall  be  ailmitted  after  that  day.' 

'^And  the  most  high  lord  protector  above-mentioned  and  the  most  high 
and  mighty  the  states-general  of  the  United  Netherlands  agreed  on  both 
sides  afterwards  that  the  meetiuig  of  said  commissioners  should  be  de- 
ferred t<»  the  30th  clay  of  May;  and  being  mutually  desirous  that  the 
things  premised  in  the  said  article  might  have  their  due  effect,  did  nomi- 
nate and  appoint  us  aforesaid  their  commissioners,  for  the  examination 
and  determination  of  the  premises,  with  full,  entire,  absolute,  and  irrevoca- 
ble powers,  viz :  The  aforesaid  lord  protector,  for  his  part,  appointed  the 
aforesaid  John  Exton,  William  Turner,  William  Thompson,  and  lliomas 
Kendal;  and  the  aforesaid  lords  the  states- general,  in  like  manner,  on 
their  part,  nominated  Adrian  van  Aelmonde,  Christian  van  Ro<lenbnrgh, 
Lewis  Houwen,  and  James  Oysel.  And  whereas  the  said  lord  protector, 
and  the  lords  the  states-general  aforenaid,  gave  and  granted  to  us  the 
aforesaid  John  Exton,  William  Turner,  William  Thompson,  Thomas  Ken- 
dal, Adrian  van  Aelmonde,  Christian  van  Rodenburgh,  Lewis  Ilouwen, 
and  James  Oysel,  full  and  entire  power  and  authority  to  examine  and 
determine  all  those  injuries  which  either  part  complains  of  having 
received  from  the  other,  from  the  year  1611  to  the  18th  day  of  May  1652, 
as  well  in  the  East  Indies  as  in  Greenland,  Moscovy,  Brazil,  or  any  other 
country.  And  whereas  it  was  their  pleasure,  that  we,  the  aforesaid  com- 
missioners, should  bo  fully  and  wholly  impowcrcd  to  hear  and  examine 


*  Jenkinson,  Treaties,  etc.,  1. 52-68. 
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all  iiiHtructions  and  informations  of  and  conoeming  the  premiseH,  and  all 
and  either  of  them,  and  to  admit  of  all  dociimeuts  and  instrumunts  of 
proof  whatsoever,  as  also  persons  and  witnesses,  both  riva  race  and  other- 
wise, as  it  shall  be  thought  good,  and  in  general  freely  to  do  and  dispatch 
all  and  every  thing  and  things  which  shall  be  ueeessary  in  or  about  the 
premises,  according  to  solid  discretion,  for  the  better  discovery  of  the 
truth,  summarily,  plainly,  and  without  the  noise  and  form  of  judgment. 
And  whereas  they  gave  and  granted  to  ns,  the  commi8sioners  so  chosen, 
full,  entire,  and  absolute  government  and  arbitration,  power  and  authority 
to  discuss,  decide,  and  adjudge  all  and  singular  injuries  and  losses  what- 
soever, and  (all  appeal  and  revision  whatsoever  being  entirely  removed 
and  set  aside)  as  should  seem  to  us  the  above- said  commissioners  consist- 
ent with  equity  and  reason,  finally  to  determine,  liquidate,  declare,  and 
estimate  the  losses  on  both  sides,  and  order,  decree,  and  award  real  repara- 
tion, restitution,  and  payment  to  be  made  for  the  respective  losses  so 
liquidated  and  estimated,  at  convenient  and  reasonable  times  and  places, 
and  to  proceed  in  the  whole  business  aforesaid,  fully,  entirely,  and  finally, 
according  to  absolute  arbitration,  within  the  space  of  three  months,  to  be 
computed  successively  from  the  30th  of  May,  in  such  manner  that  whatso- 
ever we  the  commissioners  aforesaid  should  determine,  within  the  three 
months  aforesaid,  should  fully  and  absolutely  bind  both  parties;  and  both 
the  lord  protector  for  his  part  and  that  of  the  English,  and  the  lords  the 
states-general  of  the  United  Netherlands  for  their  own  part  and  that  of 
the  people  of  the  United  Provinces,  were  to  take  care  that  they  caused  all 
and  singular  the  things  which  should  be  ordered  and  awarded  by  us  the 
said  commissioners  within  the  said  three  months,  in  all  and  every  one  of 
the  premises,  to  be  observed,  as  is  to  be  seen  more  at  large  from  the  very 
instruments  of  the  commission.  We,  therefore,  John  Exton,  William 
Turner,  William  Thompson,  Thomas  Kendal,  Adrain  van  Aelmonde,  (chris- 
tian van  Kodenbnrgh,  Lewis  Houwen,  and  James  Oysel,  meeting  here  at 
London,  on  the  30th  of  May,  by  virtue  of  the  commission  granted  to  ns, 
did  receive,  within  the  term  prefixed,  the  complaints  of  injuries  and  loHses 
which  the  English  society  exercising  commerce  in  the  East  Indies  alleged 
and  complained  they  have  received  from  the  East  India  Company  of  the 
Uniti^d  Netherlands,  and  which,  Hcv  rersaj  the  said  India  Company  of  the 
NetherlandH  complained  of  having  received  from  the  said  English  com- 
pany exercising  trafTick  in  the  Indies,  as  we  have  here  caused  them  to  be 
inserted  rtrbatim, 

*"A  complaint,  or  certain  Kchedule  of  losses  which  the  merchants  of  the 
English  company  trading  to  the  East  Indies  have  sustained  in  the  said 
Indies  and  the  South  Sea  from  the  merchants  of  the  Dutch  company 
trading  in  the  Indies  aforesaid,  for  which  reparation  is  required  on  the 
part  of  the  aforesaid  merchants  of  the  English  company  before  the 
lords  commissioners  of  both  nations. 

"  '  First,  we  desire  reparation  of  the  particular  losses  included  in  the 
fifteen  articles  following,  which  are  calculated  at  £48,900  15s.  sterling. 

<'  <  I.  On  the  20th  of  March  1021.  That  the  Dutch  merchants  at  the  Mo- 
lucca Islands,  Amboina,  and  handa,  in  the  very  first  year  that  we  were  part- 
ners of  the  expense  with  them  in  that  tra^le,  put  down  the  following  costs 
to  the  account,  after  the  rate  of  one-third  of  our  trade,  viz.  The  expenses 
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laid  out  ou  the  sliips  Galihorne  and  TinganSf  on  the  schools,  lodgings^ 
gifts,  and  other  extraordinary  matters  (to  which  we  are  by  no  means 
obliged  to  contribute).  And  while  we  advanced  our  quota,  after  the  rate 
of  one- third,  towards  the  pay  of  the  soldiers  in  ready  money,  they  paid 
them  in  clothing  of  an  unreasonable  price;  npon  which  accounts  we  paid 
that  year  40,000  reals  of  eight,  over  and  above  our  third  share  of  the  gen- 
eral expenses. 

'<  <  II.  March  21, 1621.  That  on  the  part  of  the  English  24,650  reals  have 
been  paid  for  their  third  share  in  the  building  and  repair  of  castles  at  the 
Molucca  Islands,  Banda,  and  Amboina,  in  which  places  we  were  but  one 
year  in  possession  of  the  trade,  whereas  the  said  repairs  would  hold  good 
for  several  years,  so  that  at  least  three-fourths  of  the  said  reals,  amount- 
ing to  18,488  reals  of  eight,  ought  to  be  refunded. 

"  an.  March  20, 1621.  That  the  Dntch  merchants  exacted  1,106  reals  of 
eight  and  compelled  the  English  in  the  Molucca  Islands  and  Amboina  to 
pay  the  same,  quite  contrary  to  tho  treaties  and  conventions,  under  pre- 
tence of  paying  custom  for  cloves. 

**  av.  March  20,  1622.  We  paid  at  the  Molucca  Islands  and  Amboina 
36,965  reals  of  eight  to  the  8aid  Dutch  merchants,  to  be  reckoned  towards 
the  expenses  of  the  spices  of  the  second  year,  expecting  to  be  sharers 
with  them  in  the  trade  of  those  islands ;  but  the  injuries  and  robberies 
committed  upon  us  daily  by  the  Dutch  made  us  at  iirst  anxious  and  rolic- 
itous  about  the  aforesaid  trade;  and  at  length  the  inhuman  cruelties  with 
which  they  treated  our  nation,  first  at  Poleron,  and  then  at  Amboina, 
wholly  drove  us  out  of  the  said  trade ;  wherefore  we  desire  restitution  of  the 
aforesaid  reals,  for  which  we  have  not  yet  obtained  satisfaction. 

*' '  V.  The  said  English  company  in  the  said  first  year  laid  out  23,507  reals 
of  eight  in  domestic  expenses,  general  charges,  rents  of  houses,  gifts,  and 
cost  of  merchandize  in  the  Molucca  Islands,  Banda,  and  Amboina;  two- 
thirds  of  which  are  to  be  refunded  by  the  Dutch  company,  amounting  to 
15,671  reals  of  eight. 

" '  VI.  August  26, 1622.  By  the  devastation  and  depopulation  of  the  island 
of  Poleron,  the  English  lost  in  debts,  for  which  Orau  Kayenses  and  other 
natives  were  bound,  to  the  value  of  5,725  reals  of  eight. 

"  *  VII.  The  Dutch  took  and  carried  away  by  violence  21  slaves  from  the 
castle  of  Neilac,  situate  in  the  isle  of  Poleron,  who  were  lawfully  in  the 
possession  of  the  English,  aiid  are  valued  at  2,100  reals  of  eight. 

"  '  VIII.  They  also  detained  from  us  one-third  part  of  four  hundred  slaves 
and  other  goods,  taken  in  lawful  war  by  those  very  ships  for  which  they 
had  settled  a  price  beforehand,  and  forced  us  to  pay  it.  Now,  the  third 
part  of  the  said  slaves,  according  to  their  own  appraisement,  comes  to 
9,975  reals,  which,  with  the  third  part  of  the  aforesaid  vessels,  valued  at 
1,000  reals,  amounts  to  10,975  reals  of  eight. 

" '  IX.  In  September,  1622.  That  the  Dutch  fiscal  took  away  by  force  cer- 
tain goods  out  of  the  English  warehouses  at  Jacatra,  to  the  value  of 
16,182  reals  of  eight,  in  execution  of  an  unjust  sentence  given  on  the  part 
of  certain  Chinese,  notwithstanding  the  appeal  made  by  our  consul  to 
Europe,  according  to  the  form  of  the  convention. 

"  'X.  February  22, 1622.  At  the  same  time  when  they  committed  that 
inhuman  massacre  of  our  countrymen  at  Amboina,  they  took  away  30,058 
reals  of  eight  from  the  English. 
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"'XI.  February  20,  1622,  That  they  expelled  tbe  English  from  their 
dwelling  houses,  warehouses^  and  other  edifices  in  the  Molucca  Islands 
and  Banda,  in  the  building  of  which  they  had  laid  out  4,26G  reals. 

**  'XII.  That  they  had  compelled  the  Enghsh  in  Jacatra  to  pay  customs 
and  other  taxes  contrary  to  treaties  to  the  value  of  4,777  reals  of  eight. 

'"XIII.  Aboat  the  beginning  of  April  1627  the  Dutch  fiscal  took  away  by 
force  a  sum  of  money  to  the  value  of  7,242  reals  out  of  tbe  warehouses  of 
the  English  at  Jacatra,  in  Japan,  in  execution  of  an  unjust  sentence  on  tbe 
part  of  John  Mary  Moret,  an  Italian. 

'*  ''XIV.  That  they  compelled  our  commissary,  or  agent,  Richard  Welden, 
to  pay  50  reals  at  Banda  for  setting  one  Danckes  at  liberty,  whom  they 
had  almost  starved  to  death  in  prison. 

*' '  XV.  Moreover,  the  governor  having  spent  200  barrels  of  powder  in  the 
discharges  he  caused  to  be  made  of  tbe  guns  by  way  of  ostentation  at 
certain  entertainments,  they  compelled  our  said  agent  to  pay  one-third  of 
the  expense,  at  the  rate  of  30  reals  for  each  barrel,  which  amounts  in  the 
whole  to  2,000  reals. 

" '  Secondly.  We  demand  satisfaction  for  the  fruits  of  the  island  Poleron, 
which  used  to  produce  annually  22»,u00  ib.  weight  of  nutmegs,  and  about 
60,000  lb.  weight  of  mace,  of  which  tbe  one-third  due  to  the  English 
(reckoning  every  pound  of  nutmegs  at  12d.  and  every  pound  of  mace  at  28. ) 
brought '  5,966L  ISs.  4d.  a  year^  which,  if  repeated  for  eighteen  years,  viz, 
to  the  year  1639,  according  to  agreement,  amounts  to  107,3S0/.  sterling. 

"  'Thirdly.  We  demand  satisfaction  for  all  the  fruits  whatsoever  of  the  ' 
said  island  Poleron,  for  the  last  fifteen  years  elapsed,  since  the  year  1639, 
when  they  were  to  come  to  the  English  alone,  to  this  present  year  1654 ; 
which  fruits,  supposing  the  produce  to  be  in  proportion  as  aforesaid, 
viz,  of  228,000  lb.  weight  of  nutmegs  and  60,000  lb.  of  mace,  yield  17,900 
pouncls  a  year,  and  for  the  fifteen  years  268,500  pounds. 

'"Fourthly.  We  demand  that  the  island  Poleron,  which  manifestly  and 
rightfully  belongs  to  tlie  English,  both  by  consent  and  by  stipnlations 
made  in  the  convention  in  the  year  1619,  may  be  restored  to  us,  and  re- 
stored up  to  us  and  delivered  up  to  us  in  the  same  state  as  when  it  was 
when  we  were  expelled  from  it. 

" '  Fifthly.  We  demand  satisfaetion  for  the  fruits  of  the  island  of  Loutor, 
which,  as  will  manifestly  appear  by  the  depositions  of  the  several  wit- 
nesses, has  produced  500,000  lb.  weight  of  nutmegs  and  200,000  U>.  weight 
of  mace  per  annuniy  the  third  part  of  which  coming  to  the  English  (reck- 
oning a  pound  of  nutmegs  at  12d.  and  a  pound  of  mace  at  2s.  as  afore- 
said) yields  15,000Z.  a  year,  and  270,000/.  for  eighteen  years. 

'"Sixthly.  We  demand  satisfaction  for  all  the  fruits  whatsoever  of  the 
said  island  of  Loutor,  appertaining  to  the  English  alone,  and  gathered  for 
fifteen  years  last  past;  which,  according  to  the  rates  of  the  nutmegs  and 
mace  above-mentioned,  bring  in  15,000^  a  year,  and  from  the  year  1639  to 
1654,  amount  to  675,000/. 

'"Seventhly.  We  demand  restitution  of  the  island  Loutor  above-men- 
tioned, belonging  solely  to  the  English,  who  were  actually  and  rightfully 
possessed  of  it  in  the  year  1620,  at  the  very  time  when  the  articles  of  con- 
federacy and  peace  were  first  concluded  in  those  part<s  of  the  Indies,  and 
who,  it  is  no  less  true,  were  afterwards  forcibly  expelled  from  that  posses- 
sion by  the  Dutch. 
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<'  <  Eighthly.  According  to  the  articles  of  the  conveution,  we  demand  sat- 
isfaction for  the  thirds  of  all  the  Spice  Islands  whatsoever,  which  have 
been  possessed  by  the  Dutch  from  the  year  1621  to  1639,  viz,  within  these 
eighteen  years;  the  thirds  of  which  islands,  after  reckoning  the  expenaes, 
we  compute  worth  25,0002.  a  year,  so  that  our  share  in  eighteen  years' 
time  aniounts  to  450,000/. 

'"Ninthly.  We  demand  satisfaction  for  all  the  nierchandize  and  provi- 
sions partly  taken  from  us  and  partly  by  us  delivered  to  th(^  commissioners 
of  the  Dutch  company  trading  in  the  Indies  or  to  any  of  their  ships  what- 
soever, going  out  or  returning,  to  the  value  of  12,000  reals  of  eight,  or 
3,000/.  sterling. 

"'Tcnthly.  We  demand  satisfaction  for  one  moiety  of  the  customs  of 
Persia  due  to  us  since  the  year  1624  for  the  Dutch  merchandize  by  virtue 
of  a  treaty  betwixt  ns  and  the  King  of  Peraia,  which  moiety  over  and 
above  the  yearly  value  of  4,000/.  we  arc  sure  has  bceu  spent,  and  which 
for  thirty  years  to  the  present  year,  viz,  1(554,  makes  120,000/. 

*'  *  Eleventhly.  W^e  demand  reparation  of  the  loss  of  our  dwelling  houses, 
warehouses,  merchandize,  and  provisions  which  were  fraudulently  and 
wickedly  consumed  by  fire  at  Jacatra  in  the  year  1628,  the  Dutch  gov- 
ernor in  that  place  giving  the  occasion,  as  has  been  proved  by  solemn 
protestations.  The  aforesaid  losses  are  computed  at  200,000  reals  of  eight, 
which  amount  to  50,000/.  sterling. 

'*  'Twelfthly.  Wo  demand  reparation  of  the  loi^ses  which  we  sustained 
from  the  Dutch  since  they  denied  us  free  passage  to  Bantam.  From 
which  time  for  six  years  we  have  be^Mi  altogether  hindered  from  that 
trade,  and  conseiiuently  from  laying  out  600,000  reals  of  eight  in  the 
pur<;hase  of  pe])per  according  to  our  proportion;  which  pepper,  if  it  had 
been  bought,  would  have  served  to  load  our  ships  for  another  market, 
while  for  want  of  cargoes  of  merchandize  they  lay  in  the  Indies  without 
any  motion,  an<l  were  worm-eaten ;  during  which  our  money  and  provisions 
were  spent  in  the  seamen's  wages  and  daily  allowances;  so  that  the  losses 
aforesaid  can  not  be  reckoned  at  less  than  2  niillions  of  reals,  or  600,000/. 
sterling. 

" '  Thirteenthly .  We  demand  that  102,959  reals  of  eight  may  be  refunded 
to  us,  being  the  sum  of  money  taken  from  our  countrymen  at  Surat  by  the 
subjects  of  Mogul,  who  were  so  protected  by  the  Dutch  that  we  were  not 
able  to  ^lake  reprisals  upon  their  persons  or  goods,  either  in  galleys  or 
ships;  which  nevertheless  might  have  easily  been  attempted  and  done, 
had  not  the  Dutch,  tcith  the  greatest  injury  to  ns,  given  shelter  to  those 
piraU's;  and  which  sum  of  money,  if  it  had  not  been  taken  from  us  as 
aforesaid,  had  long  ago  produced  us  in  Europe  one-third  profit;  wherefore 
we  compute  those  losses  at  77,200/.  sterling. 

"*  Fourteen  thly.  We  demand  the  restitution  of  a  quantity  of  pepper  taken 
by  the  Dutch  in  the  year  1649,  out  of  the  ship  caUedEndymion  Pandongha, 
near  Sumatra.  The  loss  we  have  sustained  on  that  account  is  computed 
at  6,000/. 

"  *Fifteenthly.  We  demand  satisfaction  for  the  losses  we  have  sustained 
since  the  year  1649  in  the  price  of  pepper,  which  we  have  been  compelled 
to  buy  at  a  greater  rate  in  other  places  than  that  commodity  used  to  be 
sold  for  on  the  coasts  of  Sumatra;  which  trade  the  Dutch  have  by  violence 
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hindered  our  ships  from  carrying  ou  in  thost)  parts.  This  loss  arising 
from  thenco  in  calcniated  at  20,000?.  sterling. 

'''The  total  sum  of  the  aforesaid  demand,  exclusive  of  the  islands  of 
Poloronand  Lontor,  amounts  to  two  niillious  six  hundred  nnd  ninety-five 
thousand  nine  hundred  and  ninety-nine  pounds  fifteen  shillings  sterling. 

"  'And  the  int<*rest  thereof,  if  computed  to  this  time,  'will  amount  to  a  far 
-greater  sum. 

" '  Moreover,  since  the  English  often  touch  at  the  Cape  of  Good  Hope  with 
their  ships,  and,  iis  in  the  reign  of  James,  late  King  of  Great  Britain,  they 
took  solemn  possession  of  those  lands,  and  caused  a  rampart  to  he  cast  up, 
called  James's  Mount,  ou  which  they  plauted  the  English  colors,  we  demand 
that  the  luheritanec  of  those  territories  may  always  remain  in  the  power 
of  the  English,  and  thjit  it  may  he  free  for  theui,  not  only  to  carry  colonies 
thither,  to  raise  fortifications  there,  and  to  lay  in  provisions,  hut  to  trade 
from  thence  to  any  other  parts  whatsoever,  as  well  the  Indies,  as  in  the 
South  Sea  and  Eastern  parts,  with  the  same  liherty  as  they  were  ever 
enjoyed  since  that  trade  hegan,  and  use  and  enjoy  the  same  privileges  in 
all  places  of  those  parts,  as  are  used  and  enjoyed  hy  the  United  Nether- 
lands. 

'"The  aforesaid  merchants  of  the  English  Cfmipauy  trading  to  the  Indies, 
demand  satisfaction  for  four  ships  illegally  taken  in  the  Gulf  of  Persia, 
about  the  month  of  Fehruary  1652:  which,  although  it  was  a  fact  com- 
mitted without  the  time  limited  hy  the  articles  stipulated  concerning 
restitution,  yet  we  humbly  conceive,  that  because  the  said  ships  were 
taken  by  private  persons  without  any  authority  or  pretense  of  a  commis- 
sion intervening,  we  ought  therefore  to  have  satisfaction,  according  to  the 
loss,  which  amounts  to  100,0002.  sterling. ' 

'  "The  demand  of  the  Dutch  East  India  Company,  who  affirm  it  to  be  a  just 
claim,  of  the  monies  which  they  expect  sis  satisfaction  from  the  English 
Company. 

'"I.  First,  for  the  expenses  to  which  the  Dutch  company  contributed  over 
and  above  their  quota,  by  reason  of  a  deficiency  on  the  ]>art  of  the  English 
during  seventeen  years  (on  the  expiration  of  the  treaty  which  was  made 
between  both  companies  in  1619),  which  amounts  for  the  proportion  of 
the  English  to  510,000^  English  money. 

'"II.  For  one-half  of  the  expense  paid  for  the  English  in  the  defense  of 
Fort  Gueldres,  in  Paleacatc,  after  they  had  omitted  to  contribute  any 
more,  from  the  year  1622  to  the  year  1639  (the  treaty  of  1619  then  expir- 
ing), the  said  moiety  whereof,  paid  for  the  English,  makes  at  least  21,3502. 
English  money. 

'"III.  The  sum  of  26,339/.  3s.  6d.  English  money  is  demanded  for  half  of 
the  charges  which  the  Dutch  company  paid  for  the  English  company  at 
the  siege  of  Bantam,  after  the  month  of  August  1621,  when  they  had  left 
off  paying  their  quota,  till  the  month  of  October  1627.  To  all  which  we 
might  add  the  spoiling  of  ships,  sails,  anchors,  cables,  and  gunpowder,' 
lead,  firearms,  and  other  necessaries  for  war,  wore  out  and  wasted  within 
that  term  in  the  business  of  both  companies,  by  the  ships  and  their 
boats,  besides  the  loss  which  the  Imtcli  company'-  suffered  in  their  trade, 
because  they  were  obliged  to  detain  their  ships  at  such  sieges,  and  for 


Digitized  by 


Googl( 


4844  INTERNATIONAL   ARBITRATIONS. 

that  reason  to  omit  several  profitable  expeditions,  all  which  things,  if 
daly  inspected,  wc  aid  amount  to  a  g^eat  sum  of  money,  not  to  reckon  the 
repair  and  pnrchbse  of  the  boats  commonly  called  tingans  and  of  other 
small  vessels,  ii'om  the  first  of  September  1622  (when  the  last  account  was 
cast  up)  to  the  first  of  September  1627,  being  five  years,  and  reckoning  for 
each  year  p.t  least  5001.  Eoglish  money. 

"  ^IV.  For  half  of  the  value  of  the  ship  Hert,  of  250  tons  burthen,  which 
was  lost  in  the  joint  expedition  to  Mozambique  in  pursuing  and  overtak- 
ing the  enemy,  valued,  according  to  the  appraisement  of  the  chamber  ou 
the  part  of  the  English,  at  1,0222.  English  money. 

" '  V.  For  third  part  of  the  sums  laid  out  in  the  MoIuccaSf  Jmhoiua,  and 
Banda,  after  February  1622,  from  which  time  the  English  left  off  paying 
their  quota  in  those  parts,  till  the  expiration  of  the  treaty  in  the  year 
1639,  being  seventeen  years,  each  requiring  the  contribution  of  30,000/. 
English  money,  or  thereabouts,  for  the  third  part  of  the  English,  which 
sums  computed  will  amount  to  510,0007.  English  money. 

"  *  VI.  For  the  loss  which  the  Dutch  company  suffered  by  the  seizing  and 
destroying  of  three  of  their  ships  in  the  harbor  of  Portsmouth  which  were 
bound  with  their  lading  from  Surat,  which  loss  is  computed,  at  least,  at 
100.0002.  English  money. 

" '  VII.  For  the  half  share  of  the  loss  which  accrued  from  the  want  of  the 
pepper  trade  to  Bantam  during  the  space  of  six  years,  in  which  they  com- 
pute their  loss  to  have  been  as  great  as  the  English,  have  reckoned  theirs 
to  be  in  their  demand,  viz,  600,000/.  English  money. 

"*  VIII.  For  the  extraordinary  and  continual  heavy  charges  which  the 
Dutch  India  Company  has  borne  in  the  annual  equipment  of  ships  and 
convoys  for  the  safety  of  the  merchantmen  in  their  return  from  the  Indies 
by  the  North  Sea,  which  expenses  have  not  been  less  than  10,000/.  English 
per  annum,  and  for  the  term  of  twenty  years  must  be  computed  at  the  sum 
of  200,000/.  English. 

** '  IX.  And,  jnoreovtT,  for  three  months'  wages  which  the  ships'  companies 
that  returned  with  those  merchantmen  from  the  Indies  by  the  North  Sea 
received,  besides  their  ordinary  pay,  as  a  premium  by  reason  of  the  diffi- 
cult sailing  in  those  seas,  and  which  is  continued  to  this  very  day,  and 
amounts  to  no  less  than  5,000/.  English  per  annumf  and  for  the  term  of 
twenty  years  to  100,000/.  English. 

"  '  IX.  For  provisions  and  other  necessaries  for  voyages,  which  the  Dutch 
India  Company*s  agents  lent  to  fhe  English  India  Company  in  their  pass- 
age to  and  from  India  and  durijig  their  stay  there;  of  all  which  they  are 
ready  to  give  in  an  account. 

"  'X.  For  the  pay  and  sustenance  of  the  soldiers  brought  by  the  Dutch 
company  out  of  the  Netherlands,  for  supplying  the  garrisons  in  the  Mo- 
luccas, Amboina,  and  Banda,  and  carried  back  from  thence  to  the  Nether- 
lands, towards  which  the  English  company  by  order  of  the  chamber  should 
have  contributed  one-third;  of  all  which  an  exactcr  account  may  be  given. 

"  *The  wages  of  the  crews  of  the  pinnaces  called  P<rrt,  Arnheim,  and  Surat, 
and  the  other  charges;  as  also  the  damages  of  those  ships,  and  the  price 
of  the  ship  named  Correcorre,  together  with  the  costs  of  a  certain  pink 
called  Haegy  which  were  employed  in  the  service  of  the  joint  trade  near 
Amboina,  are  to  be  put  down  to  the  account  of  the  year  1621,  which  the 
English  ought  to  have  paid,  as  well  as  other  expenses ;  concerning  which 
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proper  intimation  has  been  given  to  the  English  company's  agents  in  India ; 
aU  which  particalars  are  capable  of  being  more  exactly  calculated. 

**  'These  several  sums  added  together  and  cast  np  make  iu  the  total  two 
milliona  sixty-nine  thousand  eight  hundred  sixty-one  pounds  three  shillings  and 
six  pence  English  sterling,  besides  use  and  interesti  and  many  other  things 
that  deserve  a  more  ample  dednctiou,  fur  which  the  Dutch  company  de- 
maud  jast  restitution,  real  and  full  satisfaction,  not  reckoning  the  great 
losses  and  delays  which  they  have  suffered  for  no  other  reason  but  the 
deficiency  of  the  English  in  not  duly  observing  the  before-mentioned  arti- 
cle, and  the  hinderanoe  of  trade  by  the  settlements  which  the  English 
have  cunningly  gained  all  over  the  East  Indies;  all  which  particulars  :ire 
more  fully  calculated  and  expressed  in  the  complaints  of  the  Dutch  com- 
pany delivered  by  their  deputies  to  the  English  company  on  the  20th  of 
June  1629.  Over  and  above  these  things,  the  Dutch  company '^ith  regard 
to  those  pretensions  for  which  no  particular  sum  is  demanded,  and  which 
have  not  been  varied  by  time,  requires  just  restitution  and  satisfaction. 
All  the  things  reckoned  as  above  are  brought  no  lower  down  than  to  the 
expiration  of  the  treaty  of  the  year  1629,  viz,  to  the  month  of  July  in  1639; 
although  the  English  company  extends  several  of  its  pretensions  in  their 
demand  to  the  years  1651  and  1652 — far  beyond  the  expiration  and  limits  of 
the  said  treaty. 

"  'And  because  the  English  India  Company,  in  several  articles  of  their 
demands  so  delivered,  blame  the  Dutch  India  Company  for  cruelly  treating 
their  agents,  and  thereby  giving  occasion  to  the  English  to  desert  th^ir 
habitations  in  the  aforesaid  places  belonging  to  the  Dutch  company,  the 
said  Dutch  company  has  been  pleased,  for  the  removing  of  these  foul  slan- 
ders with  which  it  is  causelessly  traduced,  to  put  the  English  in  mind  of 
what  follows,  viz:  That  their  agents  having  (for  reasons  best  known  to 
themselves)  petitioned  the  governor-general  of  Batavia  for  their  dismis- 
sion, first,  on  the  16th  day  of  January  1623;  again,  on  the  28th  of  the  said 
month;  and  the  third  and  last  time  on  the  9th  of  December  1624  did  on 
the  11th  of  the  said  December  1624  set  sail  with  nine  ships  and  pinnaces, 
together  with  all  their  mariners  and  merchandize,  from  Hatavia  to  the 
Straits  of  Sunda,  and  fortified  themselves  iu  the  island  of  Lagondum, 
where,  living  miserably  for  six  months,  and  400  of  their  companions  being 
dead  by  reason  of  the  nnwholesomeness  of  the  situation,  they  were  reduced 
to  such  extremity  that  they  were  obliged  to  represent  their  distressed  con- 
dition to  the  governor-general  of  the  Dutch  company,  begging  bis  favor, 
both  by  ambassadors  and  epistles,  that  they  might  be  delivered  from  that 
pestilential  spot,  as  they  said,  and  might  be  allowed  to  go  with  their  sur- 
viving companions  to  Batavia,  as  is  manifest  from  two  several  epistles 
of  theirs  sent  to  the  governor-general  of  the  Dutch  company.  To  which 
the  governor  returned  answer  that,  having  considered  their  reqnests  (as 
sincere  friends  onght  to  do  by  one  another),  he  would  not  deny  them 
speedy  assistance,  which  was  performed  by  the  sending  of  a  pinnace 
thither  first,  called  Abigael,  and  then  a  ship  named  the  Good  Fortune,  with 
many  men,  provisions,  and  other  necessaries ;  and  a  promise  was  added 
that  they  should  be  welcome  to  return  to  Batavia  to  the  habitations  they 
had  there  before.  Upon  this  the  pinnace  sailed  with  forty  sick  men  to 
Batavia  for  their  recovery,  and  carried  back  sixty  healthy,  stout  men; 
and  a  little  after  she  was  followed  by  the  said  ship  Good  Fortune  and  a 
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small  pink  called  Palalecata,  which  were  both  stationed  abont  Bantam, 
that  they  might  be  near  to  carry  relief  to  those  at  Lagondnm,  which  was 
done  out  of  hand;  and  as  soon  as  one  of  them  arrived  at  Batavia  with  six 
other  English  ships  and  pinnaces  and  the  surviving  of  the  ships'  compa* 
nies,  who  were  for  the  most  part  sick,  they  were  cheerfully  enough 
received,  and  carried  to  their  former  settlement,  to  which  a  famous  new 
structure  was  added,  and  they  were  furnished  with  other  necessaries. 
Of  the  aforesaid  sick  men  three  soon  died,  and  the  factors  of  the  Dutch 
company,  to  the  number  of  almost  fourscore,  were  infected  also  with  the 
same  distemper,  which  to  many  proved  mortal ;  and,  as  the  English  them- 
selves own,  they  were  reduced  to  such  a  miserable  state  in  Lagondum  that, 
had  it  not  been  for  the  assistance  aforesaid,  it  was  the  opinion  of  many  they 
would  all  have  perished;  for  which  reason  the  president  himself  and  the 
other  governors  did  oftenly  loudly  declare  that  the  assistance  given  to 
them  was  so  great  and  unexpected  that  they  should  never  forget  it  as  long 
as  they  lived,  but  always  remember  it;  and  that  not  only  their  private 
letters  would  be  witnesses  of  it,  but  a  catalogue  of  the  particulars  would 
be  inserted  in  the  public  monuments  of  England. 

**  'For  which  asHistance,  and  for  the  charges  which  the  Dutch  company 
has  been  liable  to  on  this  account,  the  said  Dutch  company  does  not  doubt 
but  they  shall  receive  just  satisfaction  and  recompense  from  the  English 
company. 

"  'And  moreover,  when  the  deputies  of  the  Dutch  company  came  to  the 
examination  of  the  matter  in  question,  they  pleaded  that  the  third  article 
of  their  pretensions  (which  treats  to  the  expenses  incurred  at  the  siege  at 
Bantam)  stated  only  in  part,  without  expressing  the  sum  of  the  expenoes 
in  general,  which  sum  they  did  then  express  and  assert  that  it  rose  to 
850,000^  sterling,  and  they  have  desired  that  their  demand  may  be  aug- 
mented with  the  said  sum.' 

''AH  which  complaints  and  demands,  exhibited  to  us,  the  said  commis- 
sioners, by  the  deputies  of  both  the  English  and  Dutch  companies, 
expressly  chose  to  this  purpose,  have  been  laid  before  us,  with  a  great 
number  of  documents,  instruments,  and  proofs  exhibited,  as  well  for 
forming  and  corroborating  their  own  demands,  as  for  destroying  and 
refuting  those  of  the  opposite  party ;  and  at  length  the  arbitration  of  all 
these  controversies  is  submitted  to  us  the  aforesaid  commissioners  by  the  said 
deputies  of  both  companies, 

"Wherefore,  we,  the  aforesaid  John  Exton,  William  Turner,  William  Thomp- 
«<m,  Thomas  Kendal,  Adrian  van  Aelmonde,  Christian  van  liodenberg,  Lewis 
Hov/wens,  and  James  Oiffel,  after  having  seen,  read,  examined,  and  accu- 
rately considered  all  the  documents,  instruments,  and  proofs  exhibited  to 
us  on  both  sides,  together  with  all  other  things  which  seemed  necessary 
for  the  discovery  of  the  truth,  and  being  desirous  to  reconcile  and  to  estab- 
lish a  perpetual  agreement  between  both  the  companies  aforesaid,  by 
virtue  of  the  power  and  authority  to  us  given  and  granted  by  the  most 
high  the  Lord  Protector  of  the  republic  of  England,  Scotland,  and  Ireland^ 
and  the  high  and  mighty  lords  the  states  general  of  the  Unii^  Netherlands, 
have  decided,  defined,  and  determined,  and  by  this  our  present  award  and 
arbitration  do  decide,  define,  and  determine  as  follows :  We  make  void, 
extinguish,  obliterate,  and  altogether  wipe  out  and  commit  to  oblivion 
(so  as  never  to  be  revived  at  any  time,  and  upon  any  pretence,  by  any 
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person  whatsoever)  all  complaints,  pretensions^  and  controyersies  men- 
tioned more  at  large  above,  and  all  others  whatsoever  which  the  English 
company  trading  in  the  East  Indies  doth  or  may  form  against  the  Dutch 
company,  without  excepting  any,  of  whatsoever  kind,  nature,  or  condition 
they  may  be ;  and  particularly  we  appoint  and  ordain  that  the  said  English 
company  shall  not  for  the  future  sue  or  demand  anything  of  the  said  Dutch 
company  in  Persia  or  elsewhere,  under  the  denomination  of  the  customs 
of  Ormuz  and  Gamron ;  so  that  the  Dutch  shall  never  be  molested  or  dis- 
turbed by  the  English  for  this  cause  under  any  pretext.  Provided,  uever- 
theless^  that  this  does  not  prejudice  any  action  or  plaint  which  the  English 
company  may  entertain  against  the  King  of  Persia  or  any  other  person 
whatsoever,  the  Dntch  excei)ted. 

"In  like  manner  we  make  void,  extinguish,  obliterate,  and  wholly  blot 
ont  and  commit  to  oblivion  (so  as  never  to  be  revived  at  any  time,  and 
upon  any  pretence,  by  any  person  whatsoever)  all  complaints,  pretensions, 
and  controversies  mentioned  above  more  at  large,  and  all  others,  whatso- 
ever they  may  be,  which  the  aforesaid  Dutch  East  India  Company  doth 
or  may  form  against  the  before-name<l  English  company  trading  in  the 
East  Indies,  excepting  none,  of  whatsoever  kind,  nature,  or  condition  they 
may  be. 

"  And  moreover  we  appoint  and  decree  that  the  said  Dutch  company  shall 
yield  and  restore  the  island  Polcron  to  the  said  English  company,  in  the 
same  state  and  condition  as  it  is  now .  I*ro v ided,  nevertheless,  that  it  shall 
be  lawful  for  the  said  Dutch  company  to  take  away  and  remove  out  of  the 
said  island  all  military  furnitnre,  merchandize,  household  stuff,  and  all 
moveables,  if  they  happen  to  have  any  in  the  said  island. 

''And  in  the  last  place  we  decree  and  ordain  that  the  said  Dutch  company 
shall  pay  the  said  English  company  85,000^.  sterling,  to  be  paid  here  at 
London,  one  moiety  before  the  last  day  of  January  next  ensuing,  accord- 
ing to  the  English  style,  and  the  other  moiety  before  the  last  day  of  March 
following,  according  to  the  same  style. 

"And  all  controversies  between  both  the  said  companies  being  by  this- 
means  composed,  decided,  and  determined,  to  the  end  that  a  stop  may  also 
be  put  to  the  quarrels  of  private  persons,  we  have  seen,  pursned,  and 
examined  all  the  complaints  and  demands  exhibited  to  us  in  due  time,  in 
the  name  of  some  private  Englishmen  who  complained  of  having  received 
injury  and  damage  at  Amboina  in  the  year  1623;  and  on  the  other  hand, 
we  have  heard  and  considered  the  matters  which  have  been  alleged  and 
exhibited  by  the  above-mentioned  deputies  of  the  Dutch  company  in  their 
own  defense ;  and  we,  the  commissioners  aforesaid,  considering  that  no  one 
person,  besides  those  underwritten,  has  on  this  account  entered  imy  actions 
or  demands  before  us  within  the  due  time,  after  which  it  is  not  lawful  to 
enter  any  more;  and  being  therefore  desirous  that  no  reltcks  of  com- 
plaint should  remain  and  that  all  cause  of  wrangling  may  be  remove<l, 
after  having  duly  considered  and  weighed  all  things,  do  by  virtue  of  the 
full  power  and  authority  given  and  granted  to  us  by  the  most  high  lord 
protector,  and  the  high  and  mighty  States  of  the  United  Netherlands, 
appoint  and  ordain  that  all  complaint,  action,  and  demand  of  the  English 
whatsoever,  whether  pnblic  or  private,  on  the  score  of  any  injury  or  dam- 
age which  they  pretend  to  have  suffered  at  Amboina  in  the  year  1622,  the 
English  style,  and  in  1623,  N.  S.,  may  be  made  void,  terminated,  and  com- 
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mitted  to  oblivion;  and  that  no  person,  whosoever  he  be, shall  enter  any 
action  on  that  account,  or  molest,  distorb,  or  vex  the  said  Dnioh  company, 
or  any  Dutchman  on  that  pretext.  And  on  the  other  hand,  we  also  decree 
and  ordain  that  the  said  Dutch  company  shall  pay  here  in  London,  before 
the  first  day  of  January  next  ensuing,  7001,  sterling  to  William  Towerson, 
nephew  and  administrator  of  the  effects  of  Gabriel  Towerson,  late  of 
Ainboina,  decciised;  to  William  Coulson^  brother  of  Samuel  Coulson,  &-c., 
administrator  iu  like  manner  of  his  effects,  450Z. ;  to  James  Bayles,  admin- 
istrator of  John  Powell,  350i. ;  to  Anthony  Ellingham,  administrator  of  the 
effects  of  William  Grigg,  2002. ;  to  the  administrators  of  the  effects  of  John 
Weteral,  200^;  to  Jane  Webber,  administratrix  of  the  effects  of  George 
Sebaroch,  150/. ;  to  John  and  Elizabeth  Collins,  the  children  and  heirs  of 
Edward  Collins,  465/. ;  to  the  administrators  of  John  Beaumont,  300/. ;  to 
Jane  Webber,  widow  and  administratrix  of  the  effects  of  William  Webber, 
200/. ;  to  James  Baile,  administrator  of  the  effects  of  Ephraim  Ramsey, 
350/. ;  to  the  executors  of  the  will  of  Thomas  Radbrosee,  50/. ;  and  to 
Thomas  Billinsby^  administrator  of  the  effects  of  Emanuel  Thompson,  200/. 
''All  which  sums  added  together  make  the  sum  of  3,615/.  sterling,  to  be 
paid  here  at  Loudon  before  January  next  ensuing,  and  on  this  condition 
we  insist  that  their  actions  or  suits  be  altogether  set  aside  and  cancelled 
so  as  never  to  be  revived  hereafter  by  any  person  whomsoever. 

''In  witness  whereof,  we,  John  Exton,  William  Turner,  William  Thomp- 
son, Thomas  Kendal,  Adrian  van  Aelmonde,  Christian  van  Rodenburg, 
Lewis  Hon  wens,  and  James  Oysel  have  subscribed  these  presents  and 
sealed  them  with  our  seals  the  30th  of  August,  the  English  style,  in  the 
year  1654. 
"This  sentence  or  award  was  signed  and  sealed  in  manner  as  follows: 

"John  Exton.  [l. s.] 

"William  Turner.  [l.8.] 

"William  Thompson.  [l.8.] 

"Thomas  Kkndal.  [l.8.1 

"Adrian  van  Aelmonde.  [l.s.] 

"Christian  van  Rodenburg.  [l. s.] 
"Lewis  Houwens.    .  [l.s.] 

"James  Oysel."  [l.  s.] 

"Convention  between  Oliver  Cromwell,  Protector  of  England,  and  the 
high  and  mighty  States  General  of  the  Uuited  Netherlands,  for  consti- 
tuting a  congress  at  Amsterdam  of  commissioners,  to  be  nominated  on 
both  sides,  for  determining  all  the  remaining  complaints,  without  lim- 
itation, in  the  award  and  arbitration  passed  the  30th  August  1654,  upon 
their  ccjntroversies. 

"  Whereas,  by  the  30th  article  of  the  late  treaty  between  the  most  serene 
lord  protector  of  the  republic  of  England,  Scotland,  and  Ireland  and  the 
high  and  mighty  lords  the  States  General  of  the  United  Netherlands,  it 
was  agreed  that  the  commissioners  or  arbitrators  should  be  nominated 
and  appointed,  with -full  and  absolute  power  and  authority  to  examine 
and  determine  all  those  losses  and  injuries  which  the  one  party  laid  to  the 
charge  of  the  other  from  the  year  1611  to  the  18th  of  May  1652,  O.  S.,  and 
which  each  party  ought  to  have  exhibited  before  the  18th  of  May  1654, 
which  said  day,  nevertheless,  by  consent  of  both  parties,  was  put  off  till 
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the  30th  of  the  said  month;  and  if  the  said  commissioners  did  not  agree 
concerning  the  said  losses  and  injuries  within  three  months  after  that 
day,  the  said  complaints  should  be  referred  to  the  Protestant  Cantons 
of  Swisserland;  who  should  be  desired  to  nominate  and  appoint  commis- 
sioners for  examining  and  determining  the  aforesaid  complaints  within 
six  months  after  the  expiration  of  the  former  three ; 

''And  whereas  the  commissioners  of  both  republics  assembled  at  London, 
and  received  sundry  complaints  to  them  delivered  within  the  time  afore- 
said;  and  examined  and  determined  some,  as  expressed  in  the  award  and 
arbitration  of  the  aforesaid  commissioners,  published  under  their  hands 
and  seals  the  30th  day  of  August,  1654  O.  S. ; 

''And  whereas  several  yet  remain  undetermined,  which,  according  to  the 
30th  article  aforesaid,  ought  to  have  been  referred  to  the  above-mentioned 
protestant  Canton,  of  Swisserland,  in  order  for  decision  by  certain  com- 
missioners to  be  by  them  nominated  and  appointed ;  which  nomination  and 
appointment  was  not  made  by  them  within  the  term  of  six  months  aforesaid, 
and  yet  it  is  necessary  that  the  said  complaints  should  be  decided,  and 
all  X)rivate  grudges  removed,  and  that  every  shadow  of  discord  may  be  for 
the  future  taken  away : 

"It  is  therefore  agreed  and  concluded  between  the  most  serene  lord  pro- 
tector and  the  high  and  mighty  lords  of  the  States  General,  that  all  com- 
plaints exhibited  within  the  time  aforesaid,  viz,  the  30th  of  May  1654, 
and  not  included  and  determined  in  the  above-mentioned  award  and  arbi- 
tration, shall  be  referred  and  submitted  to  the  Judgment  and  determination 
of  the  aforesaid  commissioners,  who  published  the  said  award  and  arbi- 
tration, or  of  others  who  shall  be  nominated  and  constituted  on  both 
sides;  and  that  they  shall  meet  again  at  Amsterdam,  in  Holland,  furnished 
and  invested  with  the  same  full  power  and  authority  as  before;  and  that 
they  shall  proceed  in  the  same  order  and  manner,  and  with  the  same 
method,  and  consequently  determine  all  the  complainte  aforesaid  within 
three  months  after  their  first  congress,  which  shall  be  on  the  26th  of  July 
1655.  And  that  public  notice  thereof  shall  be  given  tojhe  people  of  both 
republics,  and  that  all  things  which  the  aforesaid  commissioners  shall  de- 
termine within  the  three  months  aforesaid  shall  bind  both  parties.  In 
witness  of  all  and  singular  the  premises,  both  we,  the  commissioner  of  his 
highness,  and  I,  the  ambassador  extraordinary  of  the  united  provinces  of 
the  Netherlands,  have  signed  these  presents  with  our  hands  and  sealed 
them  with  our  seals.     Done  at  Westminister  May  9,  ().  S.,  anno  1655." 

The  Hetherlandfl  and  Portngal.— The  Dutr*h  and  the  Portuguese  concluded 
August  6,  1661,  through  the  mediation  of  England,  a  treaty  of  peace  and 
alliance.*  Disputes,  however,  arose  as  to  its  ratification,  and  it  was  not 
till  July  30, 1669,  after  the  Dutch  had  made  considerable  conquests  in  the 
Portuguese  colonies,  that  a  definitive  peace  was  signed  at  The  Hague.- 
Among  the  questions  raised  in  regard  to  the  treaty  of  1661,  there  was  one 
relating  to  the  payment  by  Portugal  to  the  Netherlands  of  the  sum  of 
4,000,000  cruzados,  for  which  the  salt  of  Setuval  was  pledged.  This 
question  having  formed  the  subject  of  an  unyielding;  disagreement,  it  was 

'  Dyer,  Modern  Europe,  III.  68;  Dumont,  Corps  Diplomatique,  VI.  366. 
«Dumont,  VII.  114. 
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referred  in  1669  to  the  arbitration  of  Sir  William  Temple,  then  British 
ambassador  at  The  Hague,  by  whom  an  award  was  duly  rendered.  > 

The  nentenco  of  Sir  William  Temple  recites  certain  conferences  with  the 
ambassador  of  Portugal  and  the  pensionary  De  Witt,  in  regard  to  the  man- 
ner of  paying  2,500,000  oruzados,  due  from  Portugal  to  Holland,  for  which 
the  salt  of  Setuval  was  pledged.  The  Portuguese  ambsissador  proposed 
that  the  payment  should  be  made  by  assigning  all  rights  to  the  salt  for  the 
term  of  seventeen  or  eighteen  years.  Do  Witt  proposed  an  assignment  for 
a  term  of  twenty- two  or  twenty-three  years.  Difficulties  also  existed  as 
to  the  manner  of  paying  the  interest.  Sir  William  Temple  proposed  that 
Portugal  should  assign  to  Holland  all  rights  as  to  the  salt  for  the  space  of 
twenty  years  in  satisfaction  of  the  entire  debt,  unless  the  debt  should  be 
discharged  sooner.  The  Portuguese  ambassador  took  time  to  consider  this 
proposition.  The  pensionary  accepted  it  on  condition  that,  if  the  salt 
rights  should  not  yield  in  any  year  the  sum  of  150,000  crnzados,  Portugal 
should  supply  the  deficiency  in  the  following  year,  and  that  Portugal  should 
not  raise  tlie  price  of  the  salt  for  Hollanders  nor  lower  it  for  others.  The 
Portuguese  ambassador  accepted  the  proposal  of  Sir  William  Temple,  and 
also  the  condition  in  regard  to  raising  or  lowering  the  price  of  the  salt, 
but  rejected  the  other  condition  proposed  by  the  pensionary.  After  fur- 
ther conferences  with  Sir  William  Temple,  the  Portuguese  ambassador  and 
the  pensionary,  being  uuable  to  agree,  decided  to  submit  the  matter  to  the 
decision  of  Sir  William  as  arbitrator,  provided  that  the  Portuguese  ambas- 
sador consented  that  the  value  of  the  salt  should  be  regulated  entirely 
by  cruzados. 

"  In  virtue  of  this  convention,*'  so  reads  the  sentence,  "the  said  English 
ambassador,  having  maturely  considered  all  that  has  been  recited,  as  well 
as  the  interest  of  the  two  nations  and  that  of  their  neighbors  and  allies, 
that  this  long  contested  matter  should  be  amicably  terminated  so  as  to 
remove  any  ground  of  future  dispute,  declaren  and  adjudges  that  the  tirst 
plan  proposed  by  the  Haid  ambassador,  touching  the  period  of  twenty 
yearH,  having  been  already  accepted  by  the  two  parties,  shall  remain  firm 
and  valid,  with  thes*^  conditions,  that  Holland  shall  be  obliged  to  extract 
from  Setuval  in  all  the  years  during  said  term  as  much  salt  as  she  has 
taken  away  in  any  of  the  ten  years  hitely  passed,  but  that,  in  case  the 
salt  rights  in  Setuval  shall  not  amount  to  150,0(X)  cruzados  in  any  year  of 
the  said  ti^rm  of  twenty  years,  Portugal  shall  supply  what  has  fallen  short 
of  the  said  sum  in  the  following  year,  ]irovided  the  said  deficit  does  not 
exceed  the  value  of  30,000  cruzados. 

''The  said  English  ambassador  also  adjudges  it  to  be  equitable  that 


'  Works  of  Sir  William  Temple,  II.  59.  The  title  of  the  arbital  sentence 
is,  "Sentence  donn^'e  sur  I'affaire  du  Portugal  et  de  la  HoUande,  par  I'am- 
bassadeur  de  TAngleterre,  a  qui  les  deux  parties  ont  remit  la  di^cisiou 
finale  de  leurs  ditlV^reuces,  non  pascommo  ambassadeur  d'Angleterre,  mais 
comme  Chevalier  Temple.''  The  date  of  the  sentence  is  given  in  the 
works  as  "August  1669.''  It  seems,  however,  to  have  been  rendered  in 
July,  as  the  substance  of  it  is  embodied  in  the  treaty  of  July  30,  1669. 
Courtenay,  Memoirs  of  Sir  William  Temple,  I,  373,  refers  to  this  sentence 
as  evidence  of  the  high  estimation  in  which  Sir  William  Temple  was  held. 
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Holland  Bhall  not  claim  any  other  satisfaction  for  the  debt  besides  the 
salt  rights  of  SetQTal  for  the  said  term  of  twenty  years. 

''That  the  value  of  the  salt  ^hall  be  computed  in  crnzados,  -withoat 
regard  to  any  other  money,  since  no  mention  is  made  in  the  treaty  of  any 
other  kind. 

''  And  in  case  Portugal  shall  offer  to  discharge  part  of  the  debt  by  other 
means,  Holland  shall  reduce  the  said  term  in  proportion.'' 

2.  ARBITRATIONS. OF  THE  NINETEENTH  CENTURY. 

Xntemational  oommiMloiis  in  relation  to  rivers. — We  have  heretofore  referred 
to  certain  treaties  beween  the  United  States  and  Mexico  in  relation  to 
the  Rio  Grande  where  it  forms  the  boundary  between  the  two  countries.' 
These  treaties  refer,  however,  to  boundary  questions,  rather  than  to  ques- 
tions of  navigation;  but  by  a  series  of  European  treaties  provisions  have 
been  made  for  the  regulation  of  the  navigation  of  international  streams 
by  means  of  mixed  commissions. 

The  '*  navigation  of  the  Rhine,  from  the  point  where  it  becomes  navi- 
gable nnto  the  sea,  and  vice  versa,"  was,  by  the  Peace  of  Paris  of  May 
30,  1814,  declared  to  be  ''free,  so  that  it  can  be  interdicted  to  no  one;" 
and  it  was  provided  that  at  the  congress  to  be  held  at  Vienna  *' attention  " 
should  **  be  paid  to  the  establishment  of  the  principles  according  to  which 
the  duties  to  be  raised  by  the  states  bordering  on  the  Rhine  may  be  regu- 
lated, in  the  mode  most  impartial  and  the  most  favorable  to  the  commerce 
of  all  nations."  And  it  was  further  stipulated  that  '*  the  future  congress, 
with  a  view  to  facilitate  communication  between  nations,  and  continually 
to  render  them  less  strangers  to  each  other,"  should  "likewise  examine 
and  determine  in  what  manner  the  above  provisions  can  be  extended  to 
other  rivers  which  in  their  navigable  course  separate  or  traverse  differ- 
ent states." 

By  the  Treaty  of  Vienna  of  June  9,  1815,  the  powers  whose  states  were 
"separated  or  traversed  by  the  same  navigable  river"  engaged  "to  regu- 
late, by  common  consent,  all  that  regards  its  navigation,"  and  for  this 
purpose  to  name  commissioners  who  should  adopt  as  the  bases  of  their 
proceedings  certain  principles,  the  chief  of  which  was  that  the  navigation 
of  such  rivers,  "  along  their  whole  course,  *  »  *  from  the  point  where 
each  of  them  becomes  navigable  to  its  mouth  shall  be  entirely  free,  and 
shall  not,  in  respect  to  commerce,  be  prohibited  to  any  one,"  subject  to 
regulations  of  police.  In  order  to  assure  the  application  of  this  principle, 
articles  were  inserted  expressly  regulating  in  certain  respects  the  free 
navigation  of  the  Rhine;  and  it  was  provided  that  "the  same  freedom  of 
navigation  "  should  "be  extended  to  the  Necker,  the  Mayne,  the  Moselle, 
the  Mouse,  and  the  Scheldt,  from  the  point  where  each  of  them  becomes 
navigable  to  their  mouths."  And  in  order  to  "establish  a  perfect  control " 
over  the  regulation  of  the  navigation,  and  to  "constitute  an  authority 
which  may  serve  as  a  moans  of  communication  between  the  states  of  the 
Rhine  upon  all  subjects  relating  to  navigation,"  it  was  stipulated  that  a 
central  commission  should  be  appointed,  consisting  of  delegates  named  by 

'Supra,  II.  1359. 
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the  varioas  bordering  states,  which  commission  shonld  regnlarly  assemble 
at  Mayenoe  on  the  Ist  of  November  in  each  year.  Regulations  for  the 
navigation  of  the  Moselle  and  the  Mease  were  to  be  drawn  up  by  those 
members  of  the  central  commission  whose  governments  should  have  poe- 
sessions  on  the  banks  of  those  rivers.^ 

By  the  treaty  between  Austria  and  Russia  of  May  3,  1815,  the  naviga- 
tion of  the  rivers  and  canals  of  the  ancient  kingdom  of  Poland  was  de- 
clared to  be  free  ''so  as  not  to  be  interdicted  to  any  inhabitiint  of  the 
Polish  provinces,  subject  to  either  the  Russian  or  Austrian  Government.'* 
It  was  agreed,  however,  that  a  tonnage  duty  should  be  levied  for  the  pur- 
pose of  maintaining  the  rivers  and  canals  in  question  in  a  navigable  state, 
and  that  commissioners  should  be  appointed  for  the  purpose  of  regulating 
this  and  other  matters  of  navigation.  Similar  provisions  were  embodied 
in  a  treaty  concluded  on  the  same  day  between  Prussia  and  Russia  touch- 
ing ancient  Poland. 

By  the  treaty  between  Prussia  and  Saxony  of  May  18,  1815,  provision 
was  made  (Art.  XVII.)  for  the  creation  of  a  commission  to  regulate  the 
navigation  of  the  Elbe,  in  accordance  with  the  general  principles  adopted 
at  the  Congress  of  Vienna.  By  the  treaty  of  June  23,  1821,  between 
Austria,  Denmark,  Great  Britain,  Prussia,  Saxony,  Hanover,  Mecklenbnrg- 
Schwerin,  Anhalt-Bernburg,  Coethen  and  Dessau,  and  Hamburg,  ''the 
navigation  of  the  Elbe,  from  the  point  at  which  that  river  becomes  navi- 
gable down  to  the  open  sea,  and  vice  versa  (as  well  in  ascending  as  in 
descending),"  was  declared  to  be  ''entirely  free  with  respect  to  commerce." 
To  Recure  this  end  various  stipulations  were  made,  inclnding  a  provisiou 
for  the  appointment  of  a  commission  of  revision,  whose  members  should 
be  appointed  by  the  bordering  States,  and  whose  object  and  powers 
shonld  be  ''to  watch  over  the  due  observance  of  the  present  convention; 
to  form  itself  into  a  committee  for  the  settlement  of  any  differences  which 
may  arise  between  the  States  bordering  on  the  river,  and  to  determine 
upon  the  measures  which  by  experience  may  be  found  to  be  necessary  to 
the  improvement  of  commerce  and  navigation." 

A  treaty  between  Austria,  Modena,  and  Parma,  of  July  3,  1849,  to 
which  the  Pope  acceded  February  12, 1850,  declared  the  navigation  of  the 
Po  to  be  free  and  open  to  all  persons,  and  committed  its  regulation  to  a 
commissidn.'- 

By  a  treaty  signed  at  Bucharest,  December  3-15,  1866,  between  Austria, 
Russia,  and  the  United  Principalities  of  Moldavia  and  Wallachia,  the 
navigation  of  the  Pruth  was  declared  to  be  free  and  open  to  all  flags;  and 

I  Among  the  stipulations  embodied  in  the  treaty  there  was  one  to  the 
effect  that  in  the  event  of  war  breaking  out  among  any  of  the  states  of  the 
Rhine  the  collection  of  customs  should  ''continue  uninterrupted,  without 
any  obstacle  being  thrown  in  the  way  by  either  party,"  and  that  "vessels 
and  persons  employed  by  the  custom-houses  *'  should  "  eivjoy  all  the  rights 
of  neutrality." 

«The  Treaty  of  Vienna,  June  9, 1815,  Art.  XCVI.  provided  that  the  gen- 
eral principles  adopted  by  the  Congress  in  regard  to  the  navigation  of 
rivers  should  apply  to  the  Po,  and  that  commissioners  should  be  appointed 
by  the  States  bordering  on  it  to  regulate  all  that  concerned  its  navigation. 
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provision  was  made  for  a  permanent  mixed  commission  for  the  purpose  of 
regulating  such  navigation. 

The  river  Donro,  by  a  treaty  between  Portugal  and  Spain  of  August  31, 
1836,  was  declared  to  be  free  for  the  navigation  of  ''the  subjects  of  both 
Crowns."  It  was  provided  that  navigation  dues  and  the  police  of  the 
river  should  be  regulated  by  a  mixed  commission. 

By  Article  Y.  of  the  Treaty  of  Teschen,  May  13, 1779,  the  rivers  Danube, 
Inn,  and  Salza  were  declare^  to  be  common  to  the  House  of  Austria  and 
the  Elector  Palatine  for  the  navigation  of  their  subjects.  These  stipula- 
tions were  confirmed  as  to  the  Salza  and  Saale  by  the  treaty  between 
Austria  and  Bavaria  of  April  14, 1816. 

By  Article  XY.  of  the  Peace  of  Paris  of  March  30, 1856,  it  was  provided 
that  the  principles  established  by  the  Congress  of  Yienna  for  the  regula- 
tion of  the  navigation  of  rivers  which  separate  or  traverse  different  States 
should  in  future  apply  to  the  Danube  and  its  mouths,  whose  navigation 
was  declared  to  be  free,  subject  to  police  and  quarantine  regulations. 
With  a  view  to  carry  out  this  arrangement  it  was  stipulated  (Art.  XYI.) 
that  a  European  commission,  composed  of  one  delegate  each  from  Austria, 
France,  Qreat  Britain,  Prussia,  Russia,  Sardinia,  and  Turkey,  should  be 
charged  with  the  execution  of  works  for  clearing  the  mouths  of  the  river 
and  the  adjacent  seas  from  obstructions.  By  Article  XYII.  of  the  treaty, 
provision  was  made  for  the  establishment  of  a  permanent  body,  called 
the  Danube  River  Commission,  to  be  composed  of  delegates  of  Austria,  Ba- 
varia, Turkey,  Wurt^mberg,  and  the  three  Danubian  principalities,  for  the 
purpose  (1)  of  preparing  regulations  of  navigation  and  river  police,  (2)  of 
removing  impediments  to  the  application  of  the  arrangements  of  the  treaty 
of  Yienna,  (3)  of  causing  necessary  works  to  be  executed  along  the  whole 
course  of  the  river,  and  (4)  of  keeping  the  months  and  adjacent  seas  in  a 
navigable  state  after  the  dissolution  of  the  Kuropeau  commission. 

By  the*Treaty  of  London  of  March  13,  1871,  the  existence  of  the  Euro- 
pean commission  wsis  extended  to  April  24, 1883.  It  was  further  provided 
that ''  the  conditions  of  the  reassembling  of  the  riverain  commission," 
established  by  Article  XYII.  of  the  Treaty  of  Paris,  should  "be  fixed  by  a 
previous  understanding  between  the  riverain  powers,  without  prejudice 
to  the  clause  relative  to  the  three  Danubian  principalities,''  and  that,  so 
far  as  any  modification  of  the  article  should  be  involved,  it  should  ''form 
the  subject  of  a  special  convention  between  the  cosignatory  powers.'' 

By  the  Treaty  of  Berlin  of  July  13, 1878,  in  order  to  increase  the  guaran- 
tees of  the  free  navigation  of  the  Danube,  it  was  provided  (Art.  LII.) 
that  "all  the  fortresses  and  fortifications  existing  on  the  course  of  the 
river  from  the  Iron  Gates  to  its  mouth  "  should  "be  razed  and  no  new  ones 
erected."  It  was  also  provided  (Art.  LIII.)  that  the  European  commission, 
on  which  Roumania  was  to  have  a  representative,  should  be  "maintained 
in  its  functions,"  and  that  it  should  thenceforth  exercise  them  "as  far  as 
Galatz  in  complete  independence  of  the  territorial  authorities.*'  And  it 
was  further  provided  (Art.  LIY.)  that  prior  to  the  expiration  of  the  term 
assigned  for  the  duration  of  the  European  commission,  the  powers  should 
*'  come  to  an  understanding  as  to  the  prolongation  of  its  powers,  or  the 
modifications  which  they  may  ronsiiler  necessary  to  introduce,"  and  (Art. 
LY.)  that  the  regulations  respecting;  the  navigation,  river  police,  and 
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Bapervision  firom  the  Iron  Gates  to  Galatz  should  be  drawn  ap  by  the 
European  commission,  assisted  by  delegates  of  the  riverain  States,  and 
placed  in  harmony  with  those  issaed  for  the  liver  below  Galatz. 

In  order  to  come  to  an  understanding  in  regard  to  these  last  stipola- 
tions,  a  new  treaty  was  conclnded  March  10,  1883,  between  Anstria-Hun- 
gary,  France,  Germany,  Great  Britain,  Italy,  Russia,  and  Turkey.  By 
this  treaty  the  jurisdiction  of  the  European  commission  was  extended 
from  Galatz  to  Ibraila,  and  its  powers  were  prolonged  till  April  24, 1904, 
and  thereafter  for  sncoessiye  terms  of  three  years  till  a  certain  notice  was 
given. 

But,  besides  prolonging  the  existence  of  the  Enrox>ean  commission,  the 
treaty  also  created  a  new  commission,  called  the  ''Mixed  Commission  of 
the  Danube/'  to  consist  of  delegates  of  Austria-Hungary,  Bulgaria,  Rou- 
mania,  and  Servia,  and  a  member  of  the  European  commission,  for  the 
purpose  of  superintending  the  execution  of  the  regulations  made  for  the 
navigation  of  the  river.  This  commission  is  to  endure  as  long  as  the 
European  commission,  to  hold  two  sessions  a  year,  and  to  make  its  deci- 
sions *'by  a  majority  of  votes."* 

Aigentiue  Bepablic  and  Chile. — For  many  years  there  has  existed  between 
these  countries  a  difference  as  to  their  common  boundaries.^  In  1881, 
through  tlie  mediation  of  Messrs.  Thomas  O.  Osbom  and  Thomas  A. 
Osborn  respectively,  envoys  of  the  United  States  at  Buenos  Ayrea  and 
Santiago,  a  treaty  was  made  for  its  adjustment;^  but  this  treaty  proved 
not  to  be  final.  In  the  first  place,  the  Argentine  Government  claimed  that 
the  commissioners  appointed  to  run  the  boundary  under  the  treaty  made 
an  evident  mistake  in  placing  the  landmark  of  San  Francisco.  Secondly, 
the  two  governments  differed  as  to  the  principle  on  which  the  line  from  26^^ 
52'  i5"  south  latitude  to  the  Straits  of  Magellan  should  be  determined, 
whether  it  should,  as  the  Chileans  contended,  follow  the  watershed,  or,  as 
the  Argentines  maintained,  pass  through  the  highest  peaks  of  the  Andes. 
Lastly,  questions  arose  as  to  the  line  between  23^  and  26^  52'  45"  south 
latitude,  in  the  region  known  ns  the  Puna  de  Atacama,  which  was  occu- 
pied by  the  Chileans  during  the  war  with  Bolivia,  but  which,  as  the  Argen- 
tines claimed,  had  previously  been  admitted  by  Bolivia  to  belong  to  the 
Argentine  Kopnblic. 

By  a  protocol  signed  at  Santiago,  April  17,  1896,  provision  was  made  for 
ending  these  disputes.  As  to  Puna  de  Atacama,  it  was  stipulated  that  the 
boundary  should  be  traced  with  the  cooperation  of  Bolivia.  The  land- 
mark of  San  Francisco,  as  placed  by  the  commissioners,  was  to  be  disre- 
garded. As  to  the  long  line  from  26<^  52'  45''  south  latitude  to  the  Straits 
of  Magellan,  it  was  agreed  that  any  differences  that  could  not  be  adjusted 


^  Boundary  commissions  have  been  included  in  this  work  only  where 
they  partook  of  the  nature  of  boards  of  arbitration.  The  snrvey  of  inter- 
national boundaries  is  always  committed  sooner  or  later  to  joint  commis- 
sions, but  as  a  rule  the  functions  of  these  commiBsions  are  judicial  only  in 
a  limited  sense. 

«For.  Rel.  1873,1.39. 

3  Article  Y .  provided :  "  The  Straits  of  Magellan  are  neutralized,  and  fi-ee 
navigation  thereon  insured  to  the  flags  of  all  nations.  With  a  view  to 
guaranteeing  this  freedom  and  neutrality,  no  fortifications  nor  military 
defenses  will  be  raised  that  may  clash  with  that  object.'' 
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by  fHendLy  negotiation  should  be  settled  by  the  arbitration  of  the  British 
Gfoyemment.' 

Autiia  and  other  powers:  Sight  of  property  in  the  Duofay  of  Bouillon.^ — 
By  Article  LXIX.  of  the  ftoal  act  of  the  Congress  of  Vienna,  June  9, 
1815,  it  was  provided  that  the  sovereignty  of  that  part  of  the  Duchy 
of  Bouillon  which  was  not  ceded  to  France  by  the  Treaty  of  Paris 
should  be  vested  in  the  King  of  the  Netherlands.  The  question  of  prop- 
erty in  that  part  of  the  duchy  was,  however,  left  open,  to  be  determined 
by  arbitration ;  and  it  was  stipulated  that  for  this  purpose  five  arbitrators 
should  be  chosen,  one  each  by  the  two  competitors,  and  one  each  by  Aus- 
tria, Prussia,  and  Russia.  These  arbitrators  were  to  meet  as  soon  as  cir- 
cumstances would  permit,  and  to  decide  the  question  finally  and  without 
appeal.  Meanwhile,  the  King  of  the  Netherlands  was  to  hold  the  property 
in  trust,  in  order  that  he  might  restore  it,  together  with  the  revenues  of 
the  provisional  administration,  to  the  competitor  in  whose  favor  the  arbi- 
trators should  decide.  The  King  of  the  Netherlands  was  to  make  to  such 
competitor  an  equitable  indemuificatiou  for  the  cession  of  his  rights  of 
sovereignty.    July  1, 1816,  the  arbitrators  rendered  the  following  award  :^ 

"  In  execution  of  Article  69  of  the  final  act  of  the  Congress  of  Vienna 
of  June  9, 1815,  the  commission  of  arbitrators  which  met  at  Leipzig  in  the 
beginning  of  June  1816,  to  decide  the  question  of  the  right  of  succession 
in  the  Duchy  of  Bouillon,  has  ended,  July  1, 1816,  its  deliberations. 

"The  possession  of  the  Duchy  and  the  indemnities  for  the  cession  of  the 
rights  of  sovereignty  to  the  King  of  the  Netherlands  are  adjudged,  by 
an  absolute  majority,  to  His  Highness  Prince  Charles- Alain  of  Rohan- 
Montbazon,  actual  duke  of  Bouillon.  Baron  de  Bin«ler,  minister  of  Aus- 
tria; Count  de  Casteloelfer,  minister  of  His  Majesty  the  King  of  Sardinia 
at  the  court  of  Prussia;  and  Comte  de  Fitte  de  Soncy,  named  as  arbitrators 
by  the  Prince  de  Rohan,  have  voted  in  a  manner  pun*  and  simple,  accord- 
ing to  the  rights  of  birth  and  of  family,  in  favor  of  the  claims  of  the 
Prince  de  Rohan,  grandson  of  the  sister  of  the  Duke  of  Bouillon,  who  died 
in  1792.  The  English  jurisconsult.  Sir  John  Sewell,  the  arbitrator  named 
by  the  Vice  Admiral  Philip  of  Anver<<:ne,  the  second  claimant,  declares 
himself  purely  and  simply  in  favor  of  the  claims  of  the  vice  admiral. 
Baron  von  Brockhausen,  minister  of  state  of  Prussia,  recognizes  the  right 
of  the  Prince  de  Rohan,  but  under  the  condition  that  the  latter  shall  pay 
to  the  adoptive  son  of  his  great-uncle  Admiral  of  Auvergne  a  portion 
equal  to  six  years*  revenue  of  the  Duchy. 

''In  consequence,  the  question  submitted  by  the  Congress  of  Vienna  as 
to  the  right  of  succession  to  the  Duchy  is  decided  by  a  majority  of  four 


»Mr.  Strobel  to  Mr.  Gluey,  May  9,  1896,  For.  Rel.  1896,  32. 

^This  is  apparently  the  second  arbitration,  or  provision  for  arbitration, 
in  regard  to  the  Duchy  of  Bouillon.  Article  XXVIII.  of  the  Treaty  of 
Nimeg^en  of  February  3,  1678,  reads:  ''Whereas  there  hath  been  an 
antient  difference  concerning  the  Castle  and  the  Dutchy  of  Bovillon,  be- 
tween the  Bishop  and  the  Prince  of  Liege,  and  the  Dukes  of  that  name,  it 
is  hereby  agreed,  That  the  Duke  of  Bovillon  continuing  in  the  possession 
he  hath  of  it,  the  said  difference  shall  amicably,  or  by  arbiters  to  be  named 
by  the  Partys  within  three  months  after  the  ratification  of  the  peace,  be 
composed,  without  proceeding  to  acts  of  force." 

'  This  version  is  from  the  French  text  in  De  Clercq,  III.  41. 
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voices  to  one,  and  the  olanse  proposed  by  one  voice  alone  is  rejected  by  a 
majority  of  three  to  two. 
<'Done  at  Leipzig,  Jaly  1, 1816. 

'<Le  Baron  de  Binder. 

"Le  Baron  de  Brockhausbn. 

''Le  Comtk  de  Castelorlfer. 

"Le  Chevalier  John  Sewell. 

"  LE  COMTE  de  FllTB  DE  SOUCY." 

Anfltria  and  other  powen:  Caatonf  of  Tesnn  and  TJri.— By  Article  VI.  of 
the  declaration  of  March  20,  1815,  on  the  affairs  of  the  Helvetic  Con- 
federacy, embodied  as  Article  LXXXI.  in  the  final  act  of  the  Congress 
of  Vienna,  the  cantons  of  Argovia,  Yand,  Tessin,  and  St.  Gall  were 
re(inired  to  furnish  to  the  cantons  of  Schweitz,  Unterwald,  Uri,  Glatis, 
Zug,  and  Appenzell  a  certain  sum  of  money  to  be  applied  to  purposes 
of  public  instruction  and  to  a  less  extent  to  the  expenses  of  general 
administration;  and  for  this  purpose  it  was  provided  that  the  cantons  of 
Argovia,  Vaud,  and  St.  (jall  should  furnish  a  certain  sum,  and  that  the 
canton  of  Tessin  should  "pay  every  year  to  the  canton  of  Uri  a  moiety  of 
the  produce  of  the  tolls  in  the  Levantine  Valley.''  The  execation  of  these 
arrangements  was  to  be  superintended  by  **  a  commission  appointed  by 
the  Diet."  It  seems  that  a  decision  was  rendered  August  15, 1816,  as  to 
the  payment  by  Tessin  to  Uri.' 

Aostria-Hongary  and  Chile. — See  Germany  and  Chile. 

Chile  and  Bolgiom.— See  Chile  and  Italy. 

Chile  and  Italy. — By  a  protocol  signed  December  7, 1882,  it  was  agreed 
that  the  claims  of  Italian  subjects  against  Chile,  growing  out  of  the  war 
of  the  latter  country  with  Pern  and  Bolivia,  should  be  submitted  to  a 
tribunal  of  arbitration.  By  a  protocol  signed  at  Santiago  October  2, 1886, 
the  time  originally  fixed  for  the  sessions  of  the  tribunal  was  extended,  for 
the  reason,  as  the  protocol  recited,  that  the.  Italian  arbitrator  had  been 
compelled  by  private  business  to  return  to  Italy.  The  departure  of  the  third 
arbitrator,  Senhor  Lafayette  Rodriguez  Pereira,  of  Brazil,  necessitated  a 
further  extension  of  tinio,  which  was  agreed  upon  January  5,  1887.  By  a 
protocol  concluded  January  11,  1888,  all  claims  then  undecided  by  the 
tribunal,  to  the  number  of  261,  were  settled  for  297,000  Chilean  silver  dol- 
lars. It  was  declared,  however,  that  this  arrangement  was  not  to  be  un- 
derstood as  affecting,  directly  or  indirectly,  the  principles  and  jurispm- 
dence  maintained  by  the  Chilean  Government  and  sustained  by  the  tribn- 
nal.  No  award  was  made  by  the  tribunal  for  the  destruction  of  property 
either  at  Miraflores  or  Chorillos,  during  or  just  after  the  battles  at  those 
places.  The  total  amount  of  the  claims  submitted  to  the  tribunal  was 
7,576,030.24  silver  soles.  The  amount  awarded  on  claims  decided  by  it 
was  $70,326.31,  as  principal,  and  $21,942.36  as  interest.* 

By  a  convention  of  August  30, 1884,  it  was  provided  that  three  claims  of 
Belgian  subjects  should  be  referred  to  the  commission  under  the  protoeol 
between  Chile  and  Italy .^ 


»  Calvo,  Le  Droit  Int.,  4th  ed., . 

«  For.  Rel.  1888, 1. 186-188, 190.  See  Sentencias  pronunciados  por  el  Tri- 
bunal Italo-Chileno,  1884-1888;  De  Martens,  Kecueil,  2<' s^rie,  X.  638; 
Calvo,  4th  ed.  III.  455, 466;  Annuaire  de  I'Institut,  1886,202. 

^De  Martens,  Recueil,  2»  8<^rie,  X.  638. 
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Chile  and  Sweden  and  Norway.—See  Great  Britain  aud  Chile. 

Chile  and  Switierland. — By  a  convention  concluded  January  19,  1886, 
ratified  by  Switzerland  July  10,  1886,  and  by  Chile  October  7,  1886,  the 
two  governments  agreed  to  refer  to  an  arbitral  tribunal  established  in 
conformity  with  the  German-Chilean  convention  of  August  23,  1884,  all 
claims  of  Swiss  citizens  against  the  Chilean  Government  growing  out  of 
the  acts  and  operations  of  the  latter's  land  and  naval  forces  on  the  ter- 
ritory and  coasts  of  Peru  and  Bolivia  during  the  then  recent  war  of  Chile 
wiCh  Peru  and  Bolivia.  It  was  agreed  tbat  the  claims  shonld  be  decided 
upon  the  same  principles  and  with  the  same  formalities  and  conditions 
as  the  claims  of  German  subjects  under  the  convention  of  August  23, 1884.i 

China  and  Japan. — ^A  controversy  aroser  between  these  powers  in  1875 
in  consequence  of  the  killing  of  a  Japanese  subject  by  the  Chinese  in  the 
island  of  Formosa.  The  dispute  had  reached  an  acute  stage,  when  it  was 
decided  to  refer  it  to  Sir  Thomas  Wade,  British  minister  at  Peking,  who 
in  due  time  rendered  an  award  directing  the  payment  of  a  sum  of  money 
by  China  as  reparation  for  the  outrage.^ 

Colombia  and  Costa  Bica.— By  a  convention  signed  at  San  Jos6  December 
25,  1880,  these  powers  agreed  to  submit  the  dispute  as  to  their  common 
boundary  to  the  King  of  the  Belgians,  or,  if  he  should  decline,  to  the 
King  of  Spain,  or,  if  he  too  should  refuse  to  act,  to  the  President  of  the 
Argentine  Republic.'*  The  King  of  the  Belgians  declined  the  post  of 
arbitrator,^  and  for  a  time  the  matter  remained  in  suspense.  An  addi- 
tional treaty  on  the  subject  waa  concluded  at  Paris  January  20, 1886,<^  and 
the  office  of  arbitrator  was  accepted  by  the  Queen  Regent  of  Spain  on 
behalf  of  His  Majesty  Alfonso  XIII.^  The  nrbitration  lapsed,  however, 
owing  to  a  dispute  between  the  contracting  parties  as  to  the  time  within 
which  their  oases  were  to  be  presented.  Negotiations  were  afterward 
undertaken  for  a  new  treaty  of  arbitration. ^  The  United  States  t-endered 
its  good  offices  with  a  view  to  facilitate  such  a  conclusion.^  A  report  has 
appeared  in  the  press  to  the  effect  that  the  office  of  arbitrator  in  the 
matter  has  been  accepted  by  President  Faure.-' 

Colombia,  Scuador,  and  Pern. — Mr.  Strobel,  then  minister  of  the  United 
States  at  Quito,  reported  in  a  dispatch  of  December  18,  1894,  that  ''after 
the  rejection  by  the  Congress  of  Ecuador  of  the  Garcia-Herrera  treaty 
for  the  settlement  of  the  boundary  question  with  Peru,''  negotiations 
were  reopened  at  Lima;  that  Colombia  insisted  upon  taking  part  in  the 
conference,  and  her  claim  was  allowed;  that  Bolivia  made  a  like  attempt, 
but  was  unsuccessful.  December  17, 1894,  the  President  of  Ecuador  was 
informed  that  a  treaty  between  the  three  powers  had  been  signed  for  the 
submission  of  their  conflicting  territorial  claims  to  arbitration;  that 
Spain  was  to  act  as  arbitrator;  and  that  the  decision  was  to  be  made  not 


'  De  Martens,  Recueil,  2°  sdrie,  XIV.  324. 
«  See  Calvo,  Le  Droit  Int.  4th  ed.  ni.  437. 
3  For.  Rel.  1881,  711, 870, 1057. 
^Id.71. 

6  Id.  1893, 273-275. 
•Id.  202. 

7  Id.  266. 

« Id.  202, 270 ;  1894, 180, 185. 

9  New  York  Herald,  June  18, 1897. 
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only  upon  legal  groaiids  bat  also  with  due  consideration  for  the  natural 
claims  of  the  contestants.^ 

CdomUa  and  Venezaela.~Award  of  the  King  of  Spain,  as  arbitrator,  March 
16, 1891,  on  the  question  of  limits  between  the  Republic  of  Colombia  and 
the  United  IStates  of  Venezuela. 

Don  Alfonso  XIII.  por  la  gracia  de  Dies  y  la  Constitnoidn  Rey  de  Espana, 
y  en  su  nombre  y  durante  su  menor  edad  Dofia  Maria  Cristina,  Relna 
Kegente  del  Reino : 

Por  cuanto :  hall^ndose  sometida  4,  Mi  Gobierno  la  cuestidn  de  llmites 
pendiente  entre  la  Kepublica  do  Colombia  y  los  Estados  Unidos  de  Vene- 
zuela, en  virtud  y  al  tenor  de  lo  dispuesto  en  el  Tratado  de  Caracas  de  14 
de  setiembre  de  1881  y  del  Acta-declaraci6n  de  Paris  de  15  de  febrero  de 
1886. 

Inspirada  en  los  deseos  do  corresponder  &  la  confianza  que  por  igual  han 
otorgado  d  la  antigua  Madre  Patria  las  dos  citadas  Republicas,  sometiendo 
^  su  decisl6n  asunto  de  tanta  importancia,  y  que  en  ocasiones  ha  compro- 
metido  los  fraternales  vinculos  que  las  unen: 

Resultando  que  al  efecto  y  por  Keal  decreto  de  19  de  noviembre  de  1883 
se  nombr6  una  Comisiun  tccnica  encargada  de  estudiar  detenidamento  el 
litigio  y  proponer  las  conclusiones  que  estimara  procedentes: 

Resultando  que  las  Alta^  Partes  interesadas  presentaron  ^  sn  debido 
tiempo  los  alegatos  en  apoyo  de  bus  respectivos  derechos,  y  la  Comisi6n, 
en  cumplimiento  do  las  instrnccioues  que  le  fueron  comunicadas,  procediu 
al  detenido  ex^men  de  diclios  alegatos  y  de  los  documentos  que  obran  en 
los  Archives  nacionales  y  extranjeros  referentes  ^  este  asunto: 

Resultando  que  por  Convenio  de  las  Altas  Partes  interesadas,  el  laudo 
ha  de  fijar  los  Ifmites  que  separaban  el  ano  de  1810  la  antigua  Capitanfa 
general  de  Venezuela,  hoy  Estados  Unidos  del  mismo  nombre,  del  Virrei- 
nato  de  Santa  F6,  hoy  Republica  de  Colombia: 

Resultando  que  las  atribuciones  de  derecho  concedidiis  al  iirbitro  por  el 
Tratado  de  Caracas  de  14  de  setiembre  de  1881  fueron  ampliadas  por  el 
Acta-declaraci6n  de  Paris  de  15  de  febrero  de  1886,  para  poder  fijar  la 
linea  de  frontera  ^'del  modo  que  crea  miiA  aproximado  d  los  documentos 
existentes,  cuando  respecto  de  alguu  punto  de  ella  no  arrojen  toda  la 
claridad  apetecida : " 

Resultando  que  los  territories  en  litigio  forman  una  ancha  zona,  que 
partiendo  m^s  al  norte  de  los  12"  de  latitud  en  la  Peninsula  de  Groagira, 
llega  poco  mds  de  un  grade  distaute  del  Ecuador  d  la  Piedra  del  Oocuy,  y 
puede  para  los  efectos  de  la  domarcacion  considerarse  divldida  en  seis 
secciones,  ^  saber:  1»,  La  Goagira;  2%  linea  de  las  Sierras  de  Perij^  y  de 
Motilones;  3«,  San  Faustino;  4°,  linea  de  la  Serranla  de  Tom^;  5*,  Ifnea 
del  Sarare,  Arauca  y  Meta,  y,  6",  linea  del  Orinoco  y  rf o  Negro : 

Oonsiderando  que  en  lo  referente  d  las  secciones  1*^  y  3*^,  la  Real  CMula 
de  8  de  setiembre  de  1777,  la  Real  orden  de  13  de  agosto  de  1790  y  las 
Actas  de  entrega  y  demarcaci6n  de  Siuamaica  en  1792,  por  lo  que  respecta 
d  la  Goagira,  y  la  Real  C6dula  de  13  do  juuio  de  1786;  la  Real  6rden  de  29 


^For.  Rel.  1895,  I.  250.  Mr.  Strobel  observes  that  this  '*  would  seem  to 
imply  that  the  final  judgment  should  concede  to  each  country  an  outlet  to 
the  Atlantic  by  the  Amazon  and  its  tributaries." 
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de  Julio  de  1795  y  ley  general  1",  ti'tulo  1",  libro  V,  de  la  Reoopilacion  de 
Indias,  en  lo  relative  &  San  Faiistino,  fijan  de  una  mauera  clara  y  precisa 
lo8  limites  que  ha  de  determinar  el  arbitro,  ateniendose  d  las  faoultades 
juris  qae  le  asign6  el.Tratado  de  Caracas  de  1881: 

Considerando  que  en  lo  referente  &  las  secciones  2'^  y  4*^  las  Alias  Partes 
interesadas  ban  docidido  de  comun  aouerdo  la  frontera  en  litfgio/  y  es  por 
lo  tanto  innecesaria  la  interyenci6n  del  iirbitro : 

Considerando  qae  la  Keal  CiSdnla  de  creaci6n  de  la  Comandancia  de 

Barjnas  de  15  de  febrero  de  1786,  que  ha  de  servir  de  base  legal  para  la 

•  determinaci6n  de  la  Imea  do  frontera  de  la  quinta  secci6n,  suscita  dndas 

por  citarse  lugares  desconocidos  al  presente,  ^  saber:  l€LS  Barranoas -del 

Sarare  y  el  Paso  Keal  de  loa  Caaanares : 

Cousideraudo  que  por  esta  razon  el  ^bitro  se  encuentra  en  uno  de  los 
cases  previstos  en  el  Acta-declaraci6n  de  Paris  de  1886,  seglin  la  caal  ha 
de  fljar  la  linea  de  frontera  del  modo  que  eetime  m^  aproximado  &  los 
documentos  existentes : 

Considerando  que  si  bien  como  queda  dicho,  se  ignora  el  emplazamiento 
precise  de  his  Barranoas  del  Sarare,  por  doducciones,  y  prinoipalmente 
por  lo  que  en  su  alegato  exponen  los  Estados  llnidos  de  Venezuela,  pueden 
fijarse  para  los  efeotos  del  laudo  en  la  ''comunicacion  del  Sarare  oon  el 
Arauca : " 

Considerando  que  el  curse  del  rio  Arauca  traza  un  Ifmito  natural,  pero 
que  es  precise  desviarse  de  6\  en  un  punto  del  miamo  para  ir  d  buscar  el 
Antigno  Apostadero  en  el  rio  Meta,  por  expresa  iiidicaci6n  de  la  men- 
cionada  Real  C6dula  de  1786: 

Considerando  que  precede  fijarel  punto  de  esta  desviaci6n  en  aqu^l  que 
por  estar  pr6ximaniente  d  cuatro  jornadas  de  la  ciudad  de  Barinas  y  de  las 
referidas  Barrancas,  come  requiere  de  un  modo  expreso  la  mencionada 
Real  C^dula  de  1786,  debe  supoiierse,  con  fundaiuente,  quo  es  el  lugar 
donde  en  etros  tiempos  estnvo  situado  el  Paao  Keal  de  los  Casanares: 

Considerando  que  el  punto  que  reune  la  expresada  condici6n  es  el  del 
rio  Arauca,  que  se  halla  equidistante  de  la  villa  del  mismo  nombre  y  de 
aqu^l  en  que  el  meridiano  de  la  confluencia  del  Masparro  y  del  Apure 
intersecta  tambi^n  el  mismo  rio  Arauca : 

Considerando  que  para  mayor  claridad  puede  subdividirse  la  sesidn  &^ 
en  do6  trozos,  H  saber :  del  Meta  a  Maipures  y  de  Maipures  d  la  Piedra  del 
Cocuy : 

Considerando  que  respecto  al  primero  de  los  trozos  oitados,  la  Real 
C^dula  de  nombramiento  de  D.  Carles  Sucre  y  Pardo,  Gobernador  de 
Cuman^;  la  carta  oficio  del  mismo  de  30  de  abril  de  1735;  la  liepresenta- 
oi6n  d  S.  M.  de  D.  Gregorio  Kspinosa  de  los  Monteros,  Gobernador  tambi^n 
de  dicha  provincia,  do  fecha  30  de  setiembre  do  1743;  los  mapas,  estados 
de  poblaci6n  y  corrcspondencia  oficial  del  Comandante  de  las  Nuevas 
Poblaciones,  D.  Manuel  Centuri6n;  el  informe  del  P.  Manuel  Romdn, 
Superior  de  las  misiones  de  Jesuitas  del  Orinoco,  de  fecha  3  de  diciembre 
de  1749;  el  senalamiento  del  territorio  do  la  Tenencia  de  la  (juayana  en 
1761  por  D.  Jos^'Dignjii  y  Villagomez,  Gobernador  asimismo  de  Cuman^; 
la  carta  oiicio  de  <<ste  de  10  de  julio  de  1761;  el  proyecto  de  informe  sobre 
demarcaci6n  de  la  Guayana  en  1760  por  D.  Eugenie  Alvarade,  segundo 
Comisario  de  la  expedici6n  do  Iturriaga ;  el  informo  de  D.  Jo8<^  Solano, 
Gobernador  de  Caracas,  de  11  de  mayo  de  1762;  los  mapas  o  pianos  geo- 
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gr^ficos  del  Yirreinato  de  Santa  F6  por  D.  JosiS  Antonio  Perell6,  D.  Luis 
8arville,  D.  Antonio  de  la  Torre,  y  el  de  D.  Francisco  Reqaena  del  ano 
1796,  y  los  modernos  de  Codazzi  y  Ponce  de  Lei'm,  y  por  dltlmo,  el  expe- 
dicnte  instrnido  con  moti  vo  del  viaje  que  D.  Antonio  de  la  Torre  hizo  en  los 
afios  de  1782  li  1783  de  orden  y  por  cotnisi6n  del  Ilmo.  Arzobispo  Virrey  de 
Santa  F6,  tijan  de  una  manera  ciara  la  linea  de  frontera  dentro  de  las 
facnltades  ^'uri«  ; 

ConHiderando  que  el  punto  de  partida  y  la  base  legal  para  la  determina- 
ciYin  de  la  linca  de  frontera  en  el  segundo  trozo  de  la  sexta  seccion  es  la 
Real  C(^dala  de  5  de  mayo  de  1768,  sdbre  cuyo  sentido  bay  disparidad  de 
paieceres  entre  las  dos  Altas  Partes  interesadas: 

Considerando  que  los  t<Srminos  de  la  menoionada  Real  C6dnla  no  son  tan 
claros  ni  precisos  como  requiere  esta  clase  de  documentos  para  poder 
fundar  exclusivamente  en  ellos  una  decisidnj urw  : 

Considerando,  por  tan  to,  que  el  (irbitro  e^^  en  el  caso  previsto  en  el 
Acta-declaracion  dc  Paris,  ya  citada: 

Considerando  que  los  fistados  Uiiidos  de  Venezuela  poseen  de  baena  fe 
territorios  al  oocidente  del  Orinoco,  Casiquiare  y  rfo  Negro,  rfos  que 
fnrman  lo.s  limites  asignados  por  este  lado  en  la  menoionada  Real  CMula 
de  1768  A  la.  provincia  de  la  Guayana: 

Considerando  que  en  dichos  territorios  exiHtenouantiosos  intereses  vene- 
zolanos,  fomentados  en  la  leal  oreencia  de  hallarse  establecidos  en  los 
dominioe  de  los  Estados  Unidos  de  Venezuela: 

Y  considerando,  por  ultimo,  que  los  rios  Atabapo  y  Negro  trazan  una 
frontera  natural,  clara  y  precisa  con  la  sola  interrupcion  de  algunos  kilo- 
metros  de  Ydvita  d  PimiohCnf  respet^ndose  asl  los  t^rminos  respectivos  de 
estos  dos  pueblos: 

De  acnerdo  con  mi  Consejo  de  Ministros,  y  ofdo  el  parecer  del  Consejo 
de  Estado  en  pleno; 

Vengo  en  declarar  que  la  Ifnea  de  frontera  en  litigio  entre  la  Repdblica 
de  Colombia  y  los  Estados  Unidos  de  Venezuela  qneda  determiuada  en  la 
forma  siguiente : 

Seccion  1\  Deade  los  Mogotes  llamados  los  Frailes,  tomando  por  pnnto  de 
partida  el  nius  inmediato  a  Juyachl  en  derechnra  it  la  linea  que  divide  el 
valle  de  Upar  de  la  provincia  de  Maracaibo  y  rio  de  la  Hacba,  por  el  lado 
de  arriba  de  los  moutes  do  Oca,  debiendo  servir  de  precisos  linderos  los 
t^^rminos  de  los  referidos  montes,  por  el  lado  del  valle  de  Upar  y  el  Mogote 
de  Juyachi,  por  el  lado  de  la  Serranfa  y  orillas  de  la  mar. 

Secoidn  2^,  Deade  la  linea  que  separa  el  valle  de  Upar  de  la  provincia  de 
Maracaibo  y  rio  de  la  Hacba,  por  las  cumbres  de  las  Sierras  de  Perijda  y 
de  Motilones,  hasta  el  nacimiento  de  r(o  Oro,  y  desde  este  punto  it  labooa 
del  Grita  en  el  Zulia;  por  el  trayecto  del  statu  quo  que  atraviesa  los  rfos 
Catatumbo,  Sardinata  y  Tarra. 

Seccidn  3°.  Desde  la  embocadura  del  rio  de  la  Grita  en  el  Zulia,  por  la 
curva  reconocida  actualmente  como  fronteriza  hasta  la  quebrada  de  Don 
Pedro,  y  por  <^Bta  bajando  hasta  el  rio  Tiichira. 

Secoidn  4".  Desde  la  quebrada  de  Don  Pedro,  en  el  rTo  Tdchira,  agnas 
arriba  de  este  rio  hasta  su  orfgen,  y  de  aqui  por  la  Serranfa  y  Paramo  de 
Tam^  hasta  el  curso  del  rio  Oirit. 

Secoidn  5".  Por  el  curso  del  rio  Oir^  hasta.  su  conflnencia  con  el  Sarare 
por  las  agnas  de  6Bte,  atravesando  por  mi  tad  la  laguna  del  Deeparramadero 
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hasta  el  lagar  en  que  entran  en  el  rio  Aranca,  agaas  abi^o  de  6ste  hasta  el 
punto  equidistante  de  la  villa  de  Arauca  j  de  aquel  en  que  el  meridiano  de 
la  conflueucia  del  Masparro  y  del  Apure  intersecta  tambidn  el  rfo  Arauca, 
deede  este  punto  en  Knea  recta  al  Apoetadero  del  Meta,  y  por  las  aguae  de 
este  rfo  ha^sta  bu  desembocadura  en  el  Orinoco. 

Seccidn  6^,  Trozo  1^,  Desde  la  desembocadura  del  rfo  Meta  en  el  Orinoco, 
por  la  yagnada  de  este  rio  hasta  el  raudal  del  Maipures,  pero  teniendo  en 
ciieiita  qne  desde  los  tiempos  de  sn  fundacit'tn  el  pueblo  de  Atures  se  sirve 
de  un  cauiino  sitnado  en  la  orilla  izquierda  del  Orinoco,  para  salvar  los 
randales  desde  frente  al  citado  pueblo  de  Atures  hasta  el  embaroadero  site 
al  mediodia  de  Maipnres,  frente  al  cerro  de  Macuriana  y  en  direcci6n  al 
norte  de  la  boca  del  V icliada ;  queda  expresamente  consignada  en  favor  - 
de  los  Estados  TTnidos  de  Venezuela  la  servidombre  de  paso  por  el 
inencionado  caminO;  entendi^ndose  que  dicha  servidumbre  cesar^  &  los 
veinticiuco  afios  de  publicado  el  presente  laudo,  6  ouando  se  oonstruya  nn 
camino  por  tcrritorio  venezolano,  que  haga  innecesario  el  paso  por  el  de 
Colombia,  reservaudo  entre  tanto  it  las  Partes  la  facultad  de  reglamentar 
de  comdn  acnerdo  el  ejercicio  de  esta  servidumbre. 

Trozo  2".  Desde  el  raudal  de  Maipures  por  la  vaguada  del  Orinoco  basta 
BU  confluencia  con  el  Gnaviare,  por  el  ourso  de  dste  hasta  la  confluencia 
del  Atabapo;  por  el  Atabapo  agnas  arriba  htista  36  kil^metros  al  norte 
del  pueblo  de  Yuvita,  trazando  desde  allf  ana  recta  que  vaya  it  parar 
Bobre  el  rio  Guainia  36  kilometres  al  occideute  del  pueblo  de  Pimichin  y 
por  el  cauce  del  Guainia,  que  m^s  adelante  toma  el  nombre  de  rfo  Negro, 
hasta  la  piedra  del  Cocuy. 

Dado  en  el  Real  Palacio  de  Madrid  por  duplicado  &  diez  y  seis  de  marzo 
de  mil  oohocientos  noventa  y  uno. 

MARfA  Cristina. 

El  Ministro  de  Estado, 

Carlos  O'Donbll. 

Lo  que  se  inserta  en  la  Gaceta  de  Madrid  para  los  efectos  del  art.  3<*  del 
Tratado  de  Caracas  de  fecha  14  de  setiembre  de  1881,  por  el  oual  se  esti- 
puld  qne  el  presente  laudo  quedaria  ejecutoriado  por  el  hecho  de  publi- 
carse  en  el  periodico  oficial. 

Jn  his  report  for  1893  the  Colombian  miulster  for  foreign  affairs,  referring 
to  the  foregoing  award;  statt^d  that  tbe  governments  of  Colombia  and 
Venezuela  agreed  to  send  out  within  a  certain  period  a  mixed  commission 
to  mark  the  boundary.  This  commission,  however,  was  not  sent  out,  and 
Venezuela  had  dispatched  to  Bogota  a  legation  of  the  first  class  to  nego- 
tiate with  Colombia  an  arrangement  as  to  the  several  points  relating  to 
the  frontiers,  as  defined  in  the  arbitral  sentence.  The  two  governments 
had  embodied  their  views  in  an  agreement,  the  text  of  which  he  gave. 
It  was  dated  April  4, 1894,  and  declared  that  Venezuela,  while  fully  accept- 
ing the  arbitral  sentence,  thought  that  it  would  facilitate  the  settlement 
of  economic  and  political  questions  between  the  two  countries  if  Colom- 
bia would  "nobly  concede,  in  some  parts  of  the  line,  a  slight  rectification, '^ 
on  grounds  of  mutual  convenience  and  common  interest.  On  the  other 
hand,  the  Colombian  minister  for  foreign  affairs  declared  that  his  govern- 
ment accepted  in  principle  the  proposal  of  Venezuela  "for  certain  modifi- 
cations of  the  frontier  line,  which  modifications  shall  be  determined  after 
5627— VOL.  5 30 
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the  couclusion  of  the  treaties  which  are  ou  the  point  of  being  settled 
referring  to  commerce  and  navigation.''  ^ 

Khedive  of  Egypt  and  M.  de  Leasepi.— July  6, 1864,  the  Emperor  of  France 
rendered  an  award  as  arbitrator  in  the  dispute  between  M.  de  Lesseps 
and  the  Khedive  of  Egypt  touching  the  construction  of  the  Suez  CanaL^ 

Khedive  of  Egypt  and  Foreign  Powers.— By  a  decree  of  January  13,  1883, 
the  Khedive  instituted  an  international  couimission  to  adjust  claims 
growing  out  of  the  insurrectionary  movements  which  had  taken  place 
in  Egypt  since  June  10,  1882.3 

France  and  the  Allip:d  Powers  (1814). — By  the  Peace  of  Paris  of  May 
30,  1814,  Article  XIX.,  the  French  Government  agreed  ''to  liquidate  and 
pay  all  debts  "  which  it  might  "be  found  to  owe  in  countries  beyond  its 
own  territory  on  account  of  contracts  or  other  formal  engagements  between 
individuals  or  private  establishments  and  the  French  authorities,  as  well 
for  stipplies  as  in  satisfaction  of  legal  engagements.''^  By  an  identic 
treaty  concluded  at  Paris  November  20,  1815,  and  forming  part  of  the  sec- 
ond IVace  of  Paris,  between  France  on  the  one  hand  and  Austria,  Great 
Britain,  Prussia,  and  Russia,  respectively,  on  the  other,  provision  was 
made  fur  carrying  the  foregoing  stipulation  into  effect.  It  was  provided 
that  the  liquidation  should  extend  to  "  supplies  and  deliveries,  arrears  of 
pay  and  allowances,  claims  of  civil  hospitals,  the  restitution  of  funds  in- 
trusted to  the  French  post-offices,'^  certain ''bons'' and ''mandats'' and 
various  other  specified  matters.  To  this  end,  the  contracting  parties 
agreed  to  appoint  commissions  of  liquidation  for  the  examination  of  claims, 
and  commissions  of  arbitration  to  decide  on  cases  on  which  the  former 
commissions  should  fail  to  agree.'^ 

France  and  Chile. — By  a  convention  signed  at  Santiago  November  2, 1882, 
similar  in  terms  to  that  subsequently  concluded  between  Chile  and 
Great  Britain  (/?j/ra),  it  was  agreed  to  refer  the  claims  of  French  citi- 
zens against  Chile  to  a  mixed  commission.  By  a  protocol  signed  at  San- 
tiago Deceml)er  30,  1887,  the  French  claims,  which  numbered  89  and  were 
of  the  nominal  amount  of  about  $3,400,000,  were  directly  settled  by  the 
two  governments  for  $300,000,  Chilean  silver.** 

France  and  Chile. — By  a  convention  of  October  13,  1895,  expressed  in 
substantially  the  same  terms  as  the  Anglo-Chilean  convention  of  Septem- 
ber 26,  1893  (infra),  it  was  agreed  that  the  claims  of  French  citizens 
against  Chile,  growing  out  of  the  civil  war  in  the  latter  country  of  1891, 
and  the  subsequent  events,  should  be  referred  to  a  mixed  conmiission.^ 


J  For.  Rel.  1894,  200. 

2  The  award  may  be  found  in  Br.  and  For.  State  Papers,  LV.  1004 ;  de 
Clerq.,  IX.  108. 

3Calvo,  Le  Droit  Int.  4th  ed.  468. 

^  Hertslet's  Map  of  Europe  by  Treaty,  I.  342. 

'''Id.  382.  The  commissioners  of  liquidation  appointed  by  Great  Britain 
were  Messrs.  Colin  Alexander  Mackenzie  and  George  Lewis  Newnham ;  the 
commissioners  of  arbitration  appointed  by  the  same  government  were 
Messrs.  George  Hammond  and  David  Richard  Morier. 

I  For.  Rel.  1883,  97;  Id.  1888, 1.  181;  Calvo,  Le  Droit  Intem^ional,  4th 
ed.  III.  455, 466;  De  Martens,  Recueil,  2^  sdrie,  IX.  704. 

7  Mr.  Strobel  to  Mr.  Olney,  No.  47,  October  24, 1895,  MS.  dispatches  from 
Chile. 
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By  an  agreemeDt  signed  at  Santiago,  February  2,  1896,  the  two  govern- 
ments settled  the  claims  directly  and  thua  disponsed  with  the  arbitration. 
The  sum  total  of  the  claims  was  upward  of  1,000,000  francs.  The  French 
Government  accepted  in  discharge  of  them  the  sum  of  £5,000,  or  about 
125,000  francs.' 

France,  Chile,  and  Pern:  Arbitration  of  claims  on  guano  fonds. — By  a  ''su- 
preme decree^'  of  February  9,  1882,  Chile,  then  engaged  in  a  successful 
war  with  Peru,  directed  the  sale  of  1,000,000  tons  of  guano  from  deposits 
situated  in  Peruvian  provinces  which  slie  had  thou  conquered  and  which, 
as  will  presently  be  seen,  passed  ^nto  her  hands,  with  all  the  liens  upon 
them,  at  the  close  of  the  war.  By  article  13  of  the  decree  it  was  provided 
that  the  money  for  which  the  guano  was  sold  should  be  equally  divided 
between  the  Chilean  Government  and  such  Peruvian  creditors  as  were 
secured  by  pledges  of  guano;  by  article  14,  that  a  board  of  arbitrators 
should  be  constituted  to  liquidate  the  claims  of  the  creditors  in  question ; 
and  by  article  15,  that  if,  within  a  period  of  180  days,  the  arbitrators 
should  not  be  appointed  by  common  accord  with  the  creditors,  Chilo 
would  appoint  them  directly.  Finally,  by  article  1(3  of  the  decree,  it  was 
declared  that  the  Chilean  Government  would  deposit  a  sum  equivalent  to 
the  moiety  destined  for  the  Peruvian  creditors  in  the  Bank  of  England, 
such  deposit  to  be  considered  as  passing  the  property  to  such  creditors  as 
should  in  the  manner  pointed  out  establish  a  title  to  it. 

By  the  treaty  of  ])eace  of  October  20,  1883,  commonly  called  the  treaty 
of  Ancon,  Peru  ceded  to  Chile,  in  perpetuity  and  unconditionally,  the 
province  of  Tarapaca.  It  was  further  agreed  that  the  i»rovinces  of  Tacna 
and  Arica  should  continue  in  the  possession  of  Chile,  subject  to  Chilean 
laws  and  authority,  for  a  period  of  ten  yej*ra  from  the  date  of  the  ratifi- 
cation of  the  treaty,  and  that  at  the  end  of  that  term  a  popular  vote 
should  decide  to  which  country  the  provinces,  should  finally  belong,  the 
successful  party  to  \y.iy  to  the  other  10,000,000  Chilean  silver  dollars  or 
Peruvian  soles.  By  Article  IV.  of  the  treaty  the  supreme  decree  of  Feb- 
ruary 9,  1882,  was  confirmed,  and  it  was  provided  that,  after  the  sale  of 
the  million  tons  had  been  effected,  the  Government  of  Chile  would  con- 
tinue to  pay  over  to  the  Peiuvian  creilit(»rs  50  per  cent  of  the  not  proceeds 
of  guano  till  the  extinction  of  the  debt  or  the  exhaustion  of  the  deposits 
then  being  worked.  Article  VI.  reads  as  follows :  '  *  The  Peruvian  creditors, 
to  whom  may  be  awarded  the  proceeds  stipulated  in  Article  IV.,  must  sub- 
mit themselves,  in  proving  their  titles  and  in  other  procedures,  to  the  reg- 
ulations stated  in  the  sui)reme  decree  of  February  9,  1882.'"- 

The  arbitrators  were  not  appointed  Ijy  common  accord  within  the  period 
prescribed  for  that  purpose, nor  did  Chile  afterwards  appoint  them  alone. 
On  the  other  hand,  by  an  agreement  signed  at  Santifigo  January  8,  1890, 
called  the  Klias-Castellon  protocol,  ('hile,  in  order  to  enable  Peru  to  ar- 
range her  foreign  debt  arising  out  of  loans  of  1869,  1870,  and  1872,  agreed 
to  grant  to  Peru  the  50  per  cent  deposited  or  yet  to  be  deposited  in  the 
Bank  of  England  under  the  supreme  decree  of  February  9,  1882,  and  80 
per  cent  of  the  net  proceeds  since  February  9,  1882,  of  guano  taken  or  yet 
to  be  taken  from  deposits  to  which  the  creditors  of  Peru  were  entitled. 
The  provisions  in  the  supreme  decree  and  the  treaty  of  peace  in  relation 
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to  the  arbitration  of  the  claims  of  the  creditors  were  not  recalled  in  the 
protocol  of  January,  1^90.  As  to  the  effect  of  that  omission  Chile  and 
Peru  disagreed;  the  latter  contending  that,  as  the  result  of  the  credit  of 
the  funds  to  her,  the  previous  stipulation  as  to  arbitration  fell,  while  Chile 
took  the  opposite  view. 

Meanwhile  France  was  pressing  upon  Chile  the  payment  of  a  claim  of 
the  Messrs.  Dreyfiiss  Brothers  &  Co.,  of  Paris,  growing  out  of  a  guano 
contract  which  they  made  with  the  Peruvian  Government  in  1869.  This 
claim  involved  complicated  accounts,  as  well  as  a  question  touching  the 
relation  in  which  the  claimants  stood  to  the  Peruvian  Government  under 
the  contract.'  The  Peruvian  Government  denied  that  anything  was  due 
to  the  claimants,  and  the  same  position  was  maintained  by  Chile.  July  23, 
1892,  however,  M.  Bacourt,  envoy  extraordinary  and  minister  plenipoten- 
tiary of  France,  and  Senor  Isidore  Errazuriz,  Chilean  minister  of  foreign 
relations,  signed  at  Santiago  a  protocol  by  which  it  was  agreed  that  a 
certain  percentage  of  the  net  proceeds  of  guano  sold  by  Chile  from  Feb- 
ruary 9,  1882,  to  January  9,  1890,  should  be  applied  to  such  claims  of 
"French  creditors"  of  Peru  as  should  be  allowed  by  the  chief  justice  of 
the  supreme  court  of  justice  of  Switzerland,  who  was  designated  by  the 
protocol  as  arbitrator  for  that  purpose.  Peru  vigorously  protested  against 
this  arrangement  as  an  attempt  to  adjust  an  unliquidated  and  unacknowl- 
edged claim  against  her  by  a  proceeding  to  which  she  was  not  a  party; 
and  when,  in  June,  1893,  Chile  and  France  addressed  the  Swiss  Government 
on  the  subject  of  the  arbitration,  the  Peruvian  Government  contested 
their  competency  to  control  the  matter  without  its  intervention.^  The 
Swiss  Government  gave  to  the  subject  special  consideration,  and  on  March 
24,  1894,  communicated  its  decision  to  ''all  the  states  involved  in  the 
matter''  by  sending  them  a  memorandum  in  which  its  views  were  fully 
set  forth.  Its  decision  was  to  the  effect  that  the  duties  of  the  arbitration 
would  be  accepted  on  condition  (1)  that  the  arbitral  tribunal  should  be 
composed  of  Dr.  Ilafner,  the  actual  president  of  the  federal  tribunal,  and 
two  other  members;  (2)  that  it  should  have  power  to  decide  upon  its  own 
jurisdiction  and  on  all  interlocutory  questions,  and  to  pronounce  upon  all 
interventions;  and  (3)  to  determine  all  the  conditions  of  the  arbitration. 
These  terms  were  accepted  by  all  the  interested  governments,  including 
those  of  Chile,  France,  (ireat  Britain,  and  Peru,  and  the  tribunal  was  duly 
constituted.'  The  gates  were  thus  opened  to  all  claims  of  creditors  of 
Peru  on  the  fund  in  the  Hank  of  England.  Among  the  claims  in  behalf 
of  which  persons  have  intervened  before  the  arbitral  tribunal  are  those  of 
Landreau  and  Cochet,  in  which  interests  on  the  jmrt  of  citizens  of  the 
United  States  have  been  alleged  to  exist.  The  arbitral  process  is  still 
pending. 

France  and  Hayti. — Under  a  protocol  similar  in  terms  to  that  between 
Great  Britain  and  Hayti  (infra)  claims  of  French  citizens  against  the 

1  Memorial  of  the  Peruvian  minister  of  foreign  relations  of  1891,  Appendix. 

^  Rapport  du  Ddpartement  F6ddral  des  Affaires  l^trang^res  (de  Suisse) 
Bur  sa  Gestion  en  1893,  30;  Memoria  que  el  Ministro  de  Estado  en  el 
Despacho  deRelaciones  Exteriores  prosenta  al  Congreso  Ordiuario  de  1894. 

^  Rapport  du  Ddpartement  F^ddral  des  Affaires  fltrang^res  (de  Suisse), 
1894,39;  see  id.  1895. 
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Haytian  Goyemment  were  adjusted  by  a  mixed  commission  at  Port  an 
Prince.    This  commission  was  in  session  in  Jaly  1892. 

France  and  Hexioo. — By  a  treaty  and  a  convention,  both  concluded 
March  9, 1839,  it  was  a^^reed  to  submit  to  a  third  power  the  decision  of  cer- 
tain questions  growing  out  of  the  then  recent  hostilities  between  France 
and  Mexico.  Her  Britannic  Majesty  was  afterwards  chosen  as  arbitrator. 
She  rendered,  August  1,  1844,  the  following  award  :^ 

**We,  Victoria,  by  the  grace  of  God,  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  having  accepted  the  OfiQco  of  Arbiter, -which  has 
been  conferred  upon  us  by  His  Majesty  the  King  of  the  French  and  by  the 
President  of  the  Republic  of  Mexico,  by  virtue  of  the  notes  delivered  to 
our  secretary  of  state  for  Foreign  Affairs  on  tbe  26th  of  June,  and  on  the 
8th  of  July  1843,  by  the  plenipotentiaries  of  His  Majesty  and  of  the  Pres- 
ident, respectively,  with  a  view  of  terminating  the  differences  which 
have  arisen  between  the  French  and  Mexican  Governments,  on  certain 
points  reserved  by  the  Treaty,  and  also  by  the  convention,  concluded  be- 
tween those  Governments  on  the  9th  of  March,  1839,  which  points  are 
stated  in  the  Treaty  and  convention  as  follows : 

"Treaty,  article 2. 

'^'In  order  to  facilitate  the  prompt  re-establishment  of  a  mutual  good 
will  between  the  two  nations,  tbe  contracting  parties  agree  to  submit  to 
the  decision  of  a  third  Power  the  two  questions,  namely : 

''  '1st.  Whether  Mexico  has  a  right  to  claim  from  France  either  the  res- 
titution of  the  Mexican  ships  of  war  captured  by  the  French  forces  sub- 
sequently to  the  surrender  of  the  fortress  of  Ulloa,  or  a  compensation  for 
the  value  of  the  said,  ships  in  case  the  French  Government  should  have 
already  disposed  of  them. 

•"2ndly.  Whether  there  is  ground  for  allowing  the  indemnities  which 
might  be  claimed  on  the  one  side  by  tbe  French  who  have  sulfered  injury 
iu  consequence  of  the  law  of  expulsion ;  on  the  other  side,  by  the  Mexicans 
who  have  had  to  buffer  the  consequences  of  hostilities  posterior  to  the  26th 
of  November  last.' 

"  Convention,  Article  2. 

"  'The  question  whether  tbe  Mexican  ships  and  their  cargoes  which  were 
sequestered  during  the  blockade,  and  subsequently  captured  by  the  French 
in  consequence  of  the  declaration  of  war,  onght  to  be  considered  as  legally 
acquired  to  the  captors,  shall  be  submitted  to  the  arbitration  of  a  Third 
Power,  according  as  it  is  declared  in  article  2nd  of  the  Treaty  of  this  day.' 

'*  Having  attentively  and  inipnrtially  considered  the  points  thus  sub- 
mitted to  us,  and  having  carefully  weighed  every  transaction  that  took 
place  between  the  partitas  from  the  16th  of  April  1838  until  the  conclusion 
of  the  Treaty  of  the  9th  of  March  1839, 

"Declare,  that, 

"  With  regard  to  the  first  point  stated  in  the  second  article  of  the  Treaty 
and  also  in  the  convention,  whetber  Mexico  has  the  right  to  claim  from 
France  either  the  restitution  of  tbe  Mexican  ships  of  war  captured  by  the 
French  Forces  subsequently  to  tiie  surrender  of  the  fortress  of  Ulloa  or  a 
compensation  for  the  value  of  the  said  ships,  in  case  the  French  govern- 
ment should  have  already  disposed  of  them,  and  whether  the  Mexican 


>  De  Clercq,  V.  193. 
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ships  and  their  cargoes,  which  were  sequestered  during  the  blockade,  and 
subsequently  Cfiptured  by  the  French  in  consequence  of  the  declaration  of 
war,  ought  to  be  considered  as  legally  acquired  to  the  captors; 

''We  are  of  opinion  that  after  the  departure  of  the  French  Plenipoten- 
tiary Irom  Mexico,  and  the  notification  which  accompanied  his  departure, 
followed  by  the  hostile  operations  on  the  part  of  the  French  against  the 
Fortress  of  San  Juan  de  Ulloa,  and  the  Mexican  ileet,  and  the  actual  dec- 
laration of  war  by  the  Mexican  Government;  and  the  expulsion  of  the 
French  subjects  from  its  territory,  there  was  a  state  of  war  between  the 
two  countries,  and  that  the  terms  of  the  Treaty  and  Convention  recog- 
nized its  existence; 

**  Consequently,  that  France  is  not  bound  to  make  restitution  of,  or  give 
compensation  for,  the  ships  mentioned  in  the  Treaty ;  or  for  the  ships  and 
cargoes  referred  to  in  the  second  article  of  the  convention. 

"With  regard  to  the  second  point  stated  in  the  second  article  of  the 
Treaty  we  are  of  opinion  that  neither  the  French  subjects,  nor  the  Mexi- 
cans, are  entitled  to  any  indenmity ;  the  acts  of  both  countries  being  jus- 
tified by  the  state  of  hostilities  between  them. 

"Given  in  duplicate,  under  our  hand  and  seal  at  our  court  at  Windsor 
Castle  this  First  day  of  August,  One  Thousand  eight  hundred  and  forty- 
four  in  the  8th  year  of  our  Reign. 

"Victoria. 
"Aberdeen." 

France  and  the  Netherlands. — By  Article  VIII.  of  the  treaty  of  November 
20,  1815,  heretofore  referred  to,  special  provision  was  ma<lc  for  the  settle- 
ment by  a  commission  of  arbitration  of  the  question  growing  out  of 
the  refusal  of  France  to  recognize  tlie  claim  of  the  Netherlands  for  the 
payment  by  the  former  of  the  interest  on  the  debt  of  Holland  for  the  half 
years  of  March  and  September  1813.  It  wan  provided  that  the  commis- 
sion should  consist  of  sev<'n  members,  two  of  whom  should  be  named  by 
the  French  Government  and  two  by  the  Government  of  the  Netherlands. 
The  three  remaining  commissioners  were  to  be  chosen  from  "States 
decidedly  neuter''  and  having  "no  interest  in  tlio  question,  such  as  Russia, 
Great  Britain,  Sweden,  Denmark,  and  the  Kingdom  Of  Naples;"  and  of 
these  three  neutral  commissioners  one  was  to  be  named  by  France  and  one 
by  the  Netherlands  and  th<'  third  by  the  two  tlms  chosen.  The  commis- 
sion was  reciuired  to  meet  in  Paris  February  1,  1816.  The  members  were 
the  Prince  of  Castelcicahv,  the  Marc^uis  of  Marialva,  General  de  Walters- 
dorff.  Baron  Pasquier,  tlie  (Mievalier  de  Bye,  Baron  Brierre  de  Surgy,  and 
General  do  Fagel.  At  their  session  of  October  16, 1816,  their  proceedings, 
as  officially  protooolized,  were  as  follows:  ^ 

"No.  XXX,—Jie2)ort  of  the  sitting  of  Wednesday,  October  16,  1810. 

"All  the  members  present. 

"The  minutes  of  the  last  meeting  were  read  and  approved,  as  well  na 
the  draft  of  the  decision  to  be  made,  on  the  one  h3^pothesi8  or  the  othe'r,  in 
favor  of  Franco  or  of  the  Kingdom  of  the  Netherlands. 


'The  version  here  given  is  a  translation  of  a  copy  of  the  original 
record,  in  French,  graciously  furnishtMl  to  me  by  the  Government  of  the 
Netherlands. 
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"General  de  Fagel  took  the  floor  and  explained  the  reasons  that  induced 
him  to  vote  in  favor  of  the  Government  of  the  Netherlands. 

"Baron  Pasqnier  likewise  explained  the  considerations  in  support  of  his 
conclusions  in  favor  of  the  French  Government. 

"The  Chevalier  de  Bye  similarly  stated  his  views,  and  concluded  in  favor 
of  the  Government  of  the  Netherlands. 

"Baron  Brierre  de  Surgy  explained  his  reasons  in  favor  of  the  French 
Government. 

"General  de  WaltersdorfF  set  forth  his  reasons  in  favor  of  the  Govern- 
ment of  the  Netherlands. 

"His  Excellency  the  Marqnis  de  Marialva  called  the  attention  of  the 
commission  to  the  fact  that  there  were  still  one  or  two  questions  on  which 
he  wished  to  be  enlightened ;  that  he  therefore  begged  his  colleagues  to 
allow  him  to  defer  his  decision  till  they  had  spoken  a  second  time,  as  he 
was  certain  he  would  find  in  their  remarks  all  the  information  he  needed 
to  settle  his  opinion. 

"His  Excellency  the  Prince  de  Casteloicala  followed,  setting  forth  the 
reasons  that  led  him  to  vote  in  favor  of  the  French  Government. 

"The  members  of  the  commission,  beginning  with  General  de  Fagel  and 
down  to  Gtoneral  de  Waltersdorff,  inclusively,  took  the  floor  again  in  the 
prescribed  order,  and,  after  some  new  observations  and  now  explunations 
of  the  opinions  which  they  had  already  expressed,  declared  that  they 
persisted  in  them. 

"His  Excellency  the  Marqnis  de  Marialva  stated  that  the  doubts  which 
he  had  entertained  on  the  first  round  of  the  discussion  had  l>een  removed 
on  the  second,  and  that  he  voted  in  favor  of  the  French  Government. 

"His  Excellency  the  Prince  of  Castelcicala  declared  that  he  continued  to 
be  of  the  opinion  which  he  had  already  announced  in  favor  of  the  French 
Government,  after  which  His  Excellency,  in  his  quality  of  president  of 
the  commission,  declared  the  discussion  closed. 

"They  then  proceeded  to  the  counting  of  the  votes,  and  after  all  the  mem- 
bers of  the  commission  had  read  their  conclusions  in  the  order  prescribed 
it  was  found  that  the  question  which  the  commission  had  to  settle  was 
decided  in  favor  of  the  French  Government  by  a  majority  of  four  votes  to 
three,  viz,  in  favor  of  the  French  Crovemment,  Baron  Pasqnier,  Baron 
Brierre  de  Surgy,  His  Excellency  the  Marquis  de  Marialva,  His  Excellency 
the  Prince  de  Castelcicala;  in  favor  of  the  Kingdom  of  the  Netherlands, 
General  de  Fagel,  the  Chevalier  de  Bye,  and  General  de  Walterstorff.  In 
consequence,  the  decision  of  the  commission  was  engrossed  according  to 
the  draft  adopted,  was  signed  at  once  by  all  the  members,  and  was 
entered  in  the  present  minutes.  The  said  decision  is  of  the  following 
tenor: 

"The  commission  of  arbitration,  &c.,  4&c. 

"Afterwards  three  original  copies  were  made  which  were  signed  by  all 
the  members,  and  His  Excellency  the  president  of  the  commission  was 
requested  to  forward  one  to  His  Excellency  the  Duke  de  Richelieu,  minis- 
ter of  state  for  foreign  aflfairs  of  His  Very  Christian  Majesty,  and  another 
to  the  envoy  extraordinary  and  minister  plenipotentiary  of  His  Mi^jesty 
the  King  of  the  Netherlands  at  the  court  of  France,  the  third  to  remain 
annexed  to  these  minutes. 
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''After  deliberation,  the  commission  decided  that  all  the  statements  and 
written  documents  submitted  to  the  commission,  as  well  as  the  minutes  of 
its  meetings  and  all  other  papers  which  were  in  the  hands  of  the  clerk, 
should  be  deposited  in  the  department  of  foreign  affairs  of  His  Most 
Christian  Majesty,  as  a  continuation  of  the  protocol  of  the  conferences 
held  at  Paris  by  the  ministers  of  the  four  powers,  and  to  be  kept  in  the 
same  place  in  order  that  the  interested  parties  might  refer  to  them  when- 
ever it  should  be  needful.  In  consequence,  the  clerk  was  directed  to  put 
the  said  papers  together  in  a  parcel,  which  should  be  sealed  with  the  seal 
of  His  Excellency  the  president  of  the  commission,  to  be  given  into  the 
hands  of  His  Excellency  the  minister  for  foreign  affairs  of  France,  with 
the  request  that  the  parcel  should  never  be  opened  except  by  an  order 
signed  by  His  Excellency. 

''  His  Excellency  the  president  of  the  commission  will  request  His  Excel- 
lency the  minister  for  foreign  affairs  to  receive  an  official  certificate  of  the 
deposit  thus  placed  in  his  hands.  The  clerk  is  authorized  before  closing 
the  parcel  to  exchange  the  original  papers  which  have  been  produced  by 
the  parties,  and  which  may  be  claimed  by  them,  and  to  replace  them  with 
certified  copies. 

''The  minutes  of  the  present  meeting  were  read  and  approved. 

"The  commission  having  thus  concluded  the  work  which  was  entrusted 
to  it  the  president  declared  that  it  was  dissolved,  and  all  the  members 
signed  the  present  record. 

"No.  XXXI. — Decision  of  the  arbitral  commission  instituted  according  to  article 
8  of  the  convention  of  November  SO,  1815, 

"The  arbitral  commission,  named  according  to  article  8  of  the  conven- 
tion of  November  20,  1815,  to  decide  which  of  the  two  governments,  the 
French  Government  or  that  of  the  Netherlands,  should  be  obliged  to  pay 
the  overdue  interest  on  the  debt  of  Holland,  which  was  not  paid  for  the 
half  years  ending  March  and  September  1813,  taking  as  a  basis  the  provi- 
sions of  the  Treaty  of  Paris  of  May  30,  1814;  and  whether  the  reimburse- 
ment, which  the  Government  of  the  Netherlands  shall  in  that  case  make 
to  France,  in  bonds  of  countries  reunited  to  its  crown  and  separated  from 
France,  may  be  exacted  without  deducting  the  arrears  of  interest  due  on 
the  debt  of  Holland  in  1813. 

"After  having  taken  cognizance,  first,  of  the  statement  of  the  commis- 
sioner of  accounts  of  His  Majesty  the  King  of  the  Netherlands,  dated  June 
10,  1816;  second,  of  the  statement  of  the  commissioners  of  accounts  of  His 
Most  Christian  Majesty  of  the  same  date;  third,  of  the  answer  of  the  com- 
missioner of  accounts  of  His  Majesty  the  King  of  the  Netherlands,  dated 
June  18, 1816,  as  well  as  of  the  proofs  which  accompanied  these  different 
statements,  having  taken  as  basis  of  its  decision  the  provisions  of  the 
Treaty  of  Paris  of  May  30,  1814. 

"Has  decided  by  a  majority, 

"That  the  interest  on  the  debt  of  Holland  which  may  not  have  been  paid 
for  the  half  years  ending  March  and  September  1813,  must  be  paid  by  the 
Government  of  the  Netherlands,  and  tliat  the  reimbursement  which  the 
Government  of  the  Netherlands  shall,  in  that  case,  make  to  France  in 
bonds  of  countries  now  belonging  to  its  crown  and  separated  from  France, 
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may  be  exacted  without  dedncting  from  the  stock  of  the  debt  of  HoUanc) 
the  interest  due  in  1813. 
"Paris,  October  16, 1816. 

"Prince  of  Castelcicala. 

"Marquis  of  Marialva. 

"  Waltersdorff. 

"Pasquier. 

"P.  J.  DE  Bye. 

"  Brierre-Surgy. 

"R.  Fagel."» 

France  and  the  Fatherlands:  Award  of  the  Emperor  of  Bnssia  as  to  the  boimdary 
between  France  and  Batch  Guiana. — For  many  years  a  difference  existed  be- 
tween France  and  the  Netherlands  as  to  the  lines  separating  their  colonies 
in  Gniana.  While  it  was  agreed  that  the  river  Maroni  formed  the  com- 
mon boundary,  yet  a  difference  arose  from  the  fact  that  that  river,  at  some 
distance  from  the  coast,  divides  into  two  branches,  respectively  called  the 
Ava  (or  Awa)  and  the  Tapanahoni.  The  Dutch  insisted  on  the  former 
branch,  the  French  on  the  latter.  By  a  convention  signed  at  Paris  No- 
vember 29, 1888,  and  subsequently  approved  by  the  parliaments  of  the  tw  o 
conntries,  France  and  the  Netherlands  agreed  to  submit  this  dispute  to  an 
arl>itrator.'  Having  chosen  for  that  office  the  Emperor  of  Russia,  they 
sought  his  acceptance  of  it  by  means  of  identic  notes,  addressed  to  the 
Russian  minister  for  foreign  affairs.  In  due  time  they  were  notiiiod  of 
the  Emperor's  acceptance;  and  they  afterward  submitted  to  him,  in  ac- 
cordance with  the  convention,  their  statements  and  proofs,  wliich  were 
simultaneously  presented  to  M.  de  Giers,  Russian  minister  for  foreign 
affairs,  by  the  representatives  of  the  two  governments,  in  order  that  they 
might  be  laid  before  the  arbitrator.  No  exchange  of  the  documents  was 
made  or  requested.  The  Emperor  appointed  a  commission  to  examine  the 
subject  in  controversy ;  and  his  award,  bearing  date  May  13-25,  1891,  was 
communicated  to  the  parties  through  the  usual  diplomatic  channels. 

^'Nons,  Alexandre  III.  par  la  gr4ce  de  Dieu,  Empereur  de  (outes  les 
Russies, 

<'Le  Gouvemement  des  Pays-Bas  ay  ant  r^solu,  aux  jberines  d'une  Con- 
vention conclue  entre  les  deux  pays,  le  29  novembre  1888,  de  mettre  iiu  h 
Tamiable  au  diffdrend  qui  existe  touchant  les  limites  de  leurs  colonies 
respectives  de  la  Guyane  franyaise  et  de  Surinam,  et  de  remettre  h  uu 
arbitre  le  soin  de  proc6der  h  cette  d61imitation,  nous  out  adresHd  la  demande 
de  nous  charger  de  cet  arbitrage ; 

"  Vonlant  rdpondre  ^la  confiance  que  les  deux  puissances  litigantes  nous 


*The  original  text  of  the  decision  is:  Que  les  int^riHe  de  la  dette  <lo 
Hollande,  qui  n'auroieut  pas  ^t^  acquittds  pour  les  sem&stres  de  mars  et  de 
septembre  1813,  doivent  £tre  pay6s  par  le  gouvernement  des  Pays-Bas,  ct 
que  le  remboursement  que  le  gouvernement  des  Pays-Bas  sera  dans  le  cas 
de  faire  h  la  France  des  inscriptions  de  dettes  des  pays  r(^unis  ^  sa  cou- 
ronne  et  d^tach6s  de  la  Franco,  peut  otre  exigible  sans  d<^duction  des  rentes 
de  la  dette  de  Hollande  arrii^rees  sur  les  <5ch^ances  de  1813. 

^De  Martens,  Nouveau  Recueil  G<Sn6ral  de  Trait^s,  Deuxi^me  s^rie,  XVI. 
731. 
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ont  ainsi  t^moigD^e^  et  apr^  avoir  re^u  rassarance  de  leiurs  Gk>aYenie- 
mcnts  d'accepter  notre  decision  comme  jugement  supreme  et  sans  appel 
et  de  b'.v  Boumettre  sans  ancnue  reserve,  nous  avons  accepts  la  mission  de 
r^ondre  comme  arbitre  le  diff6rend  qui  les  divise  et  nous  tenons  pour  juste 
de  prononcer  la  sentence  suivaute : 

''  ConRid^^rant  que  la  Convention  du  28  aoftt  1817,  qni  a  fix^  les  conditions 
de  la  r:'stitation  de  la  Gayaue  fran9aise  h  la  France  par  le  Portugal  n'a 
jamais  ot6  roconnue  par  los  Pays-Biis; 

"  Qu'en  ontre  cette  Convention  ne  sanrait  servir  de  base  pour  r^soudre 
la  question  en  litige,  vu  que  le  Portugal,  qui  avait  pris  possession,  en 
vertu  du  trait^^-  d'Utrecht  de  1713,  d'une  partie  de  la  Guyane  fran9aise,  ne 
pouvait  restituer  ^  la  France  en  1815  que  le  territoire  qui  lui  avait  6t6 
c^d^:  or  les  limites  de  ce  territoire  ne  so  trouvent  nullement  d^finies  par 
le  trait<5  d'Utrecht  de  1713; 

'*Consid<^rant,  d'autre  part: 

''Que  le  Gouvernement  hollandais,  ainsi  que  le  d<?^montrent  des  faits 
non  contest^^s  par  le  Gouvernement  fran^ais,  entretenait  5,  la  fin  du  si^cle 
dernier  des  postes  militnires  snr  I'Awaj 

*'Que  les  autorit(^s  fran^aiaes  de  la  Guyane  ont  maintes  fois  reconnu  les 
n^gre8  (^tablis  sur  le  territoire  contest^S  comme  d<^pendant  m<^diatement 
ou  immi^diatement  de  la  domination  hollandaise,  et  que  ces  autorit^ 
n'entraient  en  relation  avec  les  tribus  indigenes  habitiint  ce  territoire  qne 
par  I'entremise  et  en  pr6sence  <lu  repr^^sentant  des  autorit^Ss  hollandaises ; 

"Qu'il  est  ftdmis  nans  con  teste  par  les  deux  pays  int(?re88(»s  que  le  fleuve 
Maroni,  h  partir  de  sa  source,  doit  servir  de  limite  entre  leurs  colonies 
respectivos ; 

''Que  la  commission  mlxte  de  1861  a  recueilli  des  donn6es  en  favour  de 
la  reconnaissance  de  TAwa  comme  coiirs  supcrienr  du  Maroni; 

"Par  ces  motifs: 

"Nous  ddclarons  que  TAwa  do|t  6tre  cousid(^r<^  commo  fleuve  limitrophe^ 
devant  servir  do  frontit-re  entre  les  deux  possessions. 

'  "£n  vertu  de  cette  decision  arbitrale,  le  territoire  en  amont  du  confluent 
des  rivieres  Awa  et  Tapanahui  doit  appartenir  d^sormais  h  la  Hollande, 
sans  prejudice,  toutefois,  des  droits  acquis,  bona  fide,  par  les  ressortissants 
frauyais  dans  les  limites  du  territoire  qui  avait  6t6  en  litige. 

"Fait  }\  Gatchina,  le  13-25  mai  1891. 

"  Sign6 :  Albxandrb. 

"  Contresignc^ :  Giers."  ^ 

France  and  Nicaragua:  Cask  of  the  "Pharb." — In  November  1874  some 
cases  of  arms  were  seized  by  the  Nicaraguan  authorities  ou  board  of  the 
French  ship  Pharcj  at  Corinto,  and  were  confiscated.  The  master  of 
th(^  ship  protested  against  these  measures  as  violative  both  of  the  law  of 
nations  and  of  the  treaty  of  amity  and  commerce  lietween  the  two  coun- 
tries. The  French  Government  having  intervened  in  the  matter,  the 
Government  of  Nicaragua  proposed  to  submit  the  difference  to  the  arbi- 
tration of  the  court  of  cassation  at  Paris.  This  proposal  was  accepted, 
and  by  a  convention  of  October  15, 1879,  the  eonrt  was  empowered  to  take 


>  The  substance  of  this  decision  is  that  the  boundary  is  formed  by  the 
Awa,  the  river  claimed  by  the  Dutch. 
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the  case  into  considoration  and  to  render  a  ftnal  award.  The  procedure 
in  the  arbitration  was  regulated  by  the  court.  A  final  decision  was  ren- 
dered July  19,  1880.    It  was  as  follows :  ^ 

"On  the  plea  of  res  judicata  set  up  by  the  Republic  of  Nicaragua,  and 
founded  on  the  judgment  rcudcred  Juno  14, 1876,  by  the  supreme  court  of 
justice  of  Leon,  in  the  proceedings  against  Captain  William  Alard. 

''Whereas  the  difference  tho  determination  of  which  is  submitted  to  the 
arbitration  of  the  court,  has  arintm  between  the  French  Government  and 
the  Republic  of  Nicaragua  on  account  of  the  seizure,  made  on  board  the 
ship  Phare  by  the  authorities  of  Corinto,  of  arms  and  munitions  belonging 
to  Captain  Alard;  whereas  the  French  Government,  considering  this  act  to 
bo  contrary  to  the  law  of  nations  and  to  the  stipulations  of  the  treaty  of 
commerce  with  Nicaragua  of  April  11,  IsriO,  has  in  vain  demanded,  under 
the  conditions  prescribed  by  article  35  of  tho  said  treaty,  the  reparation 
of  the  damage  caused  to  one  of  its  nationals;  and  whereas  there  followed 
a  long  corraspondence,  and,  aft«u-  the  diplomatic  discussion  was  deemed 
to  be  exhausted,  the  Government  of  Nicaragua  proposed,  as  a  means  of 
ending  the  difference,  to  submit  it  to  the  arbitration  of  the  court  of  cas- 
sation of  France ;  and  whereas,  this  proposition  having  been  agreed  to, 
a  convention  was  on  October  15,  1879,  concluded,  the  terms  of  which,  con- 
formably to  the  understandings  expressed  in  the  diplomatic  correspondence, 
precisely  determined  the  object  of  the  arbitration,  and  unc«]uivocally  de- 
fined the  powers  which,  by  common  accord,  the  parties  had  conferred  on 
the  court;  whereas  it  was  expressly  agreed  by  the  said  convention  that 
the  court  should  have  power  not  only  to  take  into  consideration  all  the 
facts  on  which  the  claim  was  based,  but  also,  in  case  Nicaragua  should  be 
deemed  responsible,  to  fix  tho  indemnity  which  should  bo  ]»aid  to  Captain 
Alcird;  whereas,  in  the  pn'-sence  of  such  stipulations,  it  is  impossible  not 
to  recognize  the  fact  that  it  was  the  commou  intention  of  tho  two  govern- 
ments to  invest  the  arbitral  tribunal  with  all  power  and  jurisdiction  for 
the  purpose  of  reviewing  and  estimating  the  litigated  facts  ns  a  whole, 
and  of  pronouncing  definitively  on  the  ditt'crenco  which  had  arisen  be- 
tween them,  independently  of  what  was  decided  by  the  judicial  authority 
of  Nicaragua  in  respect  of  Captain  Alard. 

"  The  plea  is  rejected ; 

"And  deciding  the  case  on  its  merits: 

*' Seeing  that  it  appears  by  tho  documents  produced  that  Captain  Alard, 
having  left  IJordeanx  on  the  ship  Phare  at  the  eiul  of  tho  year  1873,  was 
met,  in  June  1871,  at  Aniapala  (Honduras)  by  tho  Frenili  barque  Jean- 
Pierrty  which  brought  him  a  certain  number  of  cases  of  firearms  called 
rifles,  with  a  supply  of  cartridges;  that  these  cases,  having  been  trans- 
shipped to  the  PharCf  wore  on  board  of  her  when  at  three  difierent  times, 
June  18,  October  6,  and  November  17,  the  ship  cast  anchor  at  Corinto,  the 
principal  port  of  tho  Republic  of  Nicaragua;  that  a  few  days  after  the 
entry  of  the  ship  into  tho  port  on  tho  last  occasion  those  arms  and  muni- 
tions were  seized  on  board  by  tho  authorities  of  Corinto; 

"Seeing  that,  according  to  tho  claim  of  Nicaragua,  the   seizure  was 


^The  version  here  given  is  a  translation  from  the  French  text  of  the 
award,  as  printed  in  De  Card's  Les  Destinees  do  FArbitrago  International, 
237. 
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justified  (1)  becaase,  contrary  to  the  prohibitions  of  the  local  legislation. 
Captain  Alard  had  introduced  the  said  arms  and  munitions  as  contraband 
into  the  port  of  Corinto,  and  (2)  because  he  had  attempted  to  introduce 
them  into  the  territory  of  Nicaragua ; 

"  Considering,  as  to  the  first  reason,  that  the  local  legislation,  notably 
the  executive  decree  of  July  3,  1^9,  and  the  federal  customs  law  of  Feb- 
27,  1837,  authorized  in  a  general  manner  the  seizure  of  all  things  not  en- 
tered on  the  manifest,  and,  besides  treating  as  contraband  the  commerce  in 
articles  the  importation  or  exportation  of  which  was  prohibited,  specially 
authorized  the  seizure  of  arms  introduced  without  the  prior  permission  of 
the  government,  their  introduction  being  lawful  under  the  terms  of  said 
laws,  only  when  it  was  so  authorized ; 

*'  But  considering  that  it  is  not  established  that  there  was  on  the  part  of 
Captain  Alard  any  violation  of  the  provisions  of  the  law  either  as  to  the 
obligations  relative  to  the  manifest  or  as  to  the  regulations  touching  the 
introduction  of  arms  of  war; 

**  That,  on  tho  one  hand  indeed,  the  arms  that  were  seized  appeared  on 
the  manifest  of  November  16,  1874,  which  expressly  disclosed  'four  cases 
of  muskets,  two  packages  of  revolvers,  three  cases  of  cartridges; '  that,  as 
a  fact,  those  detailed  descriptions  were  not  found  in  the  manifests  of  June  18 
and  October  6  relative  to  the  two  proceeding  voj  ages ;  but  that,  even  admit- 
ting that  there  had  been  an  omission  and  defect  in  thooe  two  manifests, 
the  irregularity  would  have  been  covered  by  the  last  manifest  of  Novem- 
ber 16,  and  could  not  in  any  case,  after  Captain  Alard  had  put  himself 
right,  justify  the  seizure,  which  would  have  been  just  and  lawfal  only  if 
it  had  taken  place  at  the  moment  when  the  offense  was  committed  and 
ascertained ; 

"That,  on  the  other  hand,  the  introduction  of  a  tbing  by  a  port  or  into 
a  port  consifits  not  in  the  simple  fact  of  entering  the  port,  but  io  that  of 
going  beyond  the  line  of  the  custom-house  and  transporting  the  merchan- 
dise into  the  interior  of  the  country;  that  article  11  of  the  federal  law, 
which  forbids  all  communication  'with  the  port*  before  the  deposit  of 
the  manifest,  itself  indicates  that  what  the  law  means  by  the  port  is  the 
town  and  not  the  S])ace  where  ships  anchor;  that  fraudulent  introduction 
is  not  predicated  of  a  ship  which  enters  the  port  and  submits  itself  to  the 
formalities  of  the  maritime  custom-house;  that  such  was  the  situation  of 
tiie  Phare  on  November  22  and  30,  the  dates  of  the  seizure ;  that  it  doubt- 
less belonged  to  the  local  authority,  if  on  any  ground  it  considered  the 
presence  of  arms  in  the  port  of  Corinto  to  be  dangerous,  to  refuse  to  allow 
the  captain  to  remain  there;  but  that  it  could  not,  when  the  existence  of 
those  arms  on  board  was  regularly  revealed  by  the  manifest,  make  the 
seizure  on  the  pretext  of  a  fraud uh^nt  introduction ; 

"Considering,  as  to  the  alleged  attempt  at  clandestine  introduction, 
that  article  53  of  the  decree  of  July  22,  1861,  containing  a  regulation  for 
the  custom-house  of  Corinto,  directs  that  articles  shall  be  seized  when 
there  6hall  be  an  attempt  clandcHtinely  to  introduce  them;  that  thus,  in 
point  of  law,  the  attempt  to  introduce,  as  well  iis  the  consummated  intro- 
duction, is  capable  of  justifying  the  seizure;  but  that  it  is  necessary  that 
the  attempt  should  be  established  in  its  essential  features;  that,  accord- 
ing to  Nicaragua,  the  acts  which  impressed  that  character  upon  the  trans- 
action in  question  consisted  (1)  in  the  fact  that  the  arms,  though  they 
remained  on  board  of  the  Phare  Ironi  tlie,  month  of  June  to  November  22, 
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1874,  the  date  of  the  first  act  of  seizure,  were  Dot  manifested  either  on 
June  18,  when  the  Ph^ire  first  entered  Corinto,  or  on  October  6,  when  she 
made  her  second  voyage;  (2)  in  the  fact  that,  on  the  latter  voyage,  at  the 
moment  w^hen  the  Phare  came  into  the  port  of  Corinto,  the  second  offirer 
went  in  a  small  boat  to  reqiieftt  of  the  commandant  permission,  which  was 
refused  him,  to  cast  anchor  near  the  point  of  Castanones;  (3)  in  the  fact 
that  finally,  on  the  same  voyage,  a  mnsket  was  sent  to  Mr.  Pedro  Brenes 
and  trunsniitted  by  the  latter,  as  a  sample,  to  Mr.  Gnyot,  agent  of  Cap- 
tain Alard,  at  Leon ;  but  that  these  facts,  even  admitting  that  they  were 
accomplished  with  the  design,  ascribed  by  the  Government  of  Nicaragua 
to  Captain  Alard,  of  clandestinely  introducing  warlike  arms  into  the  port 
and  on  the  territory  of  the  republic,  constituted  merely  preparatory  acts, 
and  could  not  be  considered  as  the  beginning  of  the  execmtion  of  the 
crime  or  IIS  a  punishable  attempt,  which  alone  could  have  justified  the 
seizure  which  the  Government  of  Nicaragua  thought  it  its  duty  to  order. 

''Seeing  that,  from  all  that  precedes,  it  follows  that  the  damage  caused 
to  Captain  Alard  in  respect  of  his  property  is  not  explained  away  by  any 
act  legally  and  juridically  imputable  to  him;  that  if,  nevertheless,  the 
Government  of  Nicaragua  decided  to  order  the  measure  which  occasioned 
the  damage,  it  clearly  appears  from  all  the  diplomatic  correspondence  and 
from  the  evidence  collected  on  the  investigation  at  Corinto  that  it  was 
for  an  end  purely  political,  with  the  idea  of  hocial  conservation,  and  with 
a  view  to  prevent  the  arms  seized  from  falling  into  the  hands  of  a  revolu- 
tionary party  whose  manieuvres  and  designs  the  government  was  then 
engaged  in  foiling ;  that  if,  having  been  adopted  under  snch  conditions, 
measures  of  that  natnre  constituted  acts  of  legitimate  defense,  it  is  never- 
theless true  that  they  could  be  carried  out  only  on  the  responsibility  of 
the  government  which  thought  it  right  to  adopt  them  and  under  the  obli- 
gation to  make  reparation  to  those  who  were  the  victims  of  the  damage 
thus  caused;  that  from  this  point  of  view  therefore,  and  for  reasons  of 
this  kind,  the  Government  of  Nigaragua  ought  to  be  declared  responsible. 

'' Considering,  in  what  concerns  the  indemnity  to  be  paid  to  Captain 
Alard,  that  the  documents  produced,  and  especially  the  appraisements 
made  at  Corinto,  afford  the  necessary  elements  for  determining  the  amount, 
and  that  a  sufficient  indemnity  will  be  made  to  Captain  Alard  by  allowing 
to  him  the  following  amounts:  (1)  The  sum  of  39,720  francs  for  the  value 
of  the  muskets  on  board  of  the  Phare  at  the  date  of  the  seizure,  at  the 
rate  of  40  francs  each ;  (2)  the  sum  of  600  francs,  at  which  the  value  of  the 
cartridges  seized  has  been  fixed. 

''  On  these  grounds  the  Government  of  Nicaragua  is  declared  responsible. 

'*  The  indemnity  to  be  paid  to  Captain  Alard  is  consequently  fixed  at  the 
sum  totul  of  40,320  francs,  with  interest  on  these  damages  at  the  rate  of 
12  per  cent  a  year  from  November  30,  1874,  the  date  of  the  last  act  of 
seizure. 

"The  expenses  are  to  be  borne  by  the  Government  of  Nicaragua." 

France  and  Spain:  Qnestioiui  of  Piiae. — "We,'  Willliam  III.,  by  the'  grace 
of  God,  King  of  the  Netherlands,  Prince  of  Orange-Nassau,  Grand  Duke 
of  Luxemburg,  &c.,  <&c.,  &c. 

"Having  accepted  the  functions  of  arbitrator,  which  have  been  con- 


'  The  agreement  of  arbitration  and  the  French  text  of  the  award  may  be 
found  in  De  Clercq,  VI.  81, 170. 
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ferred  upon  as  by  the  note  of  the  minuter  resident  of  Spain  and  that  of 
the  envoy  extraordinary  and  minister  plenipotentiai-y  of  France  to  our 
minister  of  foreign  atfairs,  dated  respectively  February  27  and  March  28, 
1851,  in  virtue  of  a  declaration  signed  between  those  powers  at  Madrid  on 
the  15th  of  February  1851,  in  the  difference  that  has  arisen  between  them 
on  the  subject  of  the  ships  Veloz  Mariana j  I  ictoria,  and  the  Figie,  seized 
respectively  February  22,  1823,  July  15  of  the  same  year,  and  January  12, 
1824; 

^'Animated  with  the  sincere  desire  to  respond  by  a  scmpulons  and  im- 
partial decision  to  the  confidence  that  the  High  interested  Parties  have 
evidenced  and  to  give  them  a  new  pledge  of  the  high  value  we  attach 
to  it ; 

"Having  to  that  end  duly  examined  and  maturely  weighed  with  our 
Counoil  of  Ministers,  the  convention  concluded  between  Spain  and  France 
on  the  3d  of  January  1824,  as  well  as  the  statements  with  their  exhibits, 
which  the  minister  resident  of  Spain  and  the  envoy  extraordinary  and 
ministiT  plenipotentiary  of  France  have  submitted  to  our  minister  of  for- 
eign affairs,  under  date  respectively  of  July  25  and  June  21,  1851; 

''Wishing  to  fulfil  the  obligations  that  we  have  contracted  by  the  accept- 
ance of  tlie  functions  of  arbitrator  in  the  above-men tione<l  difference,  by 
bringing  to  the  knowledge  of  the  high  i)arti('s  interested  the  result  of  our 
examination  and  our  opinion  on  each  of  the  three  questions  contained  in 
the  act  signed  between  them  on  February  15,  1851,  viz: 

"  Ist.  Whether  the  capture  and  the  sale  of  the  Fcloz  Mariana  were,  or 
not,  legitimatts  and  whether  this  ship  is,  or  not,  comprised  in  Article  I.  of 
the  convention  of  January  5, 1824 : ' 

"2d.  Whether  the  yictaria  ought,  or  no,  to  be  included  among  the  prizes 
which  form  the  subject  of  Article  I.  of  the  convention  of  1824 — the  ship 
having  been  restored,  tho  question  applies  only  to  the  cargo;  and 

"3dly.  Whether  Si)ain  must,  or  not,  consider  as  analogous  cases,  from 
the  point  of  view  of  the  convention  of  18:i4,  the  cases  of  the  Veloz  Mariana 
and  the  Vigie,  and  whether  she  is,  or  not,  right  in  her  refusal  to  pay  the 
indemnity  she  acknowledges  to  be  due  to  the  owners  of  the  latter  ship, 
until  France  has  consented  to  discharge,  by  compensation  or  in  some  other 
manner,  the  indenmity  relative  to  the  I'eloz  Mariana. 

"As  to  the  first  question,  it  is  a  fact^ — 

"TMat  the  Spanish  vessel,  the  l^eJoz  Mariana,  leaving  the  port  of  Vera 
Cruz  on  the  24th  of  December  1822,  bound  for  Cadiz,  was  chased  andsubse- 


1  January  5,  1824,  a  convention  between  France  and  Spain  was  signed 
for  the  purpose  of  regnlating  the  subject  (as  the  prelimble  declared)  of 
"  captures  during  the  preceding  year."  By  Article  I.  of  this  convention 
it  was  stipulated  that  whereas  "the  Spanish  ships  captured  by  the  vessels 
of  His  Most  Christian  Majesty,  together  with  their  cargoes,  are  estimated 
at  a  value  approximately  et^ual  to  the  prizes  made  by  Spanish  vessels  and 
cruisers  of  the  commerce  of  France,"  "the  jirizes  reciprocally  made,  and 
conducted  into  the  ports  of  the  power  which  made  such  prizes  shall  belong 
to  each  of  the  two  governments,  subject  to  the  charge  of  regulating  as 
they  shall  judge  convenient  the  indemnities  due  to  their  respective  sub- 
jects, France  and  Spain  mutually  renouncing  all  right  of  recovery  in  that 
regard.''    (Br.  and  For.  State  Papers,  XI.  20.) 
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quently  taken  on  the  22d  of  February  1823  by  the  French  ship  of  the  line 
the  Jea%  Bart,  cruising  in  the  waters  of  the  Antilles  for  the  purpose  of 
protecting  French  commerce ; 

*'  That  the  commandant  of  the  Jean  Bart  gave  as  a  reason  for  this  seizure 
that  there  had  been  provocation  and  a  hostile  intention  on  the  part  of  the 
Spanish  captain,  who  in  the  darkness  fired  a  cannon  shot  at  the  vessel  that 
gave  him  chase,  without  having  shown  his  colors ; 

''That  the  Veloz  Mariana  was  first  taken  to  Martinique  and  then  to  Brest; 

"That,  being  brought  into  this  latter  port  at  the  time  the  war  had  begun, 
the  vessel  was  sequestered  and  subsef^uently  sold  by  order  of  the  French 
authorities,  notwithstanding  the  protests  of  the  owners  and  the  claims  of 
the  Spanish  Gk>vemment ; 

"And  considering — 

"That  it  is  proved  by  history,  and  not  contested  by  the  high  interested 
parties,  that  the  beginning  of  the  war  of  1823,  or  of  the  armed  intervention 
in  Spain,  could  not  be  set  at  a  date  prior  to  the  8th  of  April  of  that  year, 
when  the  Bidassoa  was  crossed  by  the  French  army,  and  that,  therefore, 
the  Veloz  Mariana,  seized  on  the  22d  of  February  preceding,  was  not  cap- 
tured during  that  war; 

"That  the  expression,  'vessels  captured  during  the  preceding  year' — 
'laspresas  hechas  en  el  aQo  1823' — which  the  high  parties  have  used  in 
the  preamble  of  the  convention  of  January  5, 1824,  in  view  of  the  manifest 
intention  of  the  contracting  parties,  and  conformably  to  international 
law,  can  be  interpreted  only  in  the  sense  that  it  relates  to  captures  made 
during  the  war  of  1823,  of  which  the  said  convention  was  invoked  in  part 
to  determine  the  consequences ; 

"That  the  seizure  of  a  vessel  previous  to  the  period  when  a  war  breaks 
ont  cannot  be  considered  as  a  maritime  capture  in  war; 

"That  the  reasons  which  induced  the  commandant  of  the  Jean  Bart  to 
take  the  Veloz  Mariana,  whether  justifiable  or  not,  oould  in  no  case  give 
to  the  arrest  the  character  of  a  capture  iu  war,  nor  have  any  other  legal 
consequences  than  to  involve  the  personal  responsibility  of  the  captain 
of  the  Veloz  Mariana  and  to  give  rise  to  a  judicial  inquiry; 

^'That  neither  could  the  sequestration  of  the  Veloz  Mariana  in  the  port 
of  Brest  at  a  time  when  the  war  was  begun  be  equivalent,  under  interna- 
tional law,  to  a  maritime  capture ; 

"  We  are  of  opinion  that  the  seizure  and  the  sale  of  the  Veloz  Mariana 
could  not  be  considered  as  a  legitimate  capture  and  sale,  and  that  this 
vessel  does  not  come  within  Article  I.  of  the  convention  of  January  5, 1824. 

"As  to  the  second  qaestion,  it  is  a  fact — 

"That  on  the  15th  of  July  1823  the  Spanish  frigate  Victoria,  coming  from 
Manila,  was  arrested  in  sight  of  Cadiz  by  the  French  squadron,  taken  to 
the  port  of  San  Lucar  de  Barrameda,  in  Andalusia,  then  occupied  by  the 
French  troops,  and  sequestered ; 

"That  during  this  sequestration  a  part  of  the  cargo  of  the  vessel  was 
used  for  the  service  of  the  French  army  aud  fleet; 

"  That  after  the  signing  of  the  convention  of  January  5, 1824,  the  Span- 
ish Government  claimed  in  behalf  of  the  owners  the  restitution  of  the 
Victoria,  which  had  remained  se<|ue8tcred; 

''That  the  French  Government,  without  recognizing  the  right  which  the 
Spanish  Government  alleged  in  support  of  its  demand,  nevertheless  con- 
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BODted  to  restore  this  vessel,  of  which  the  Spanish  Goyemment  declared 
that  it  wished  to  make  use  to  carry  dispatches  to  the  Philippine  Islands; 

''That  after  the  restitution  of  the  Victoria  and  of  the  remaining  part  of 
its  cargo  the  Spanish  Govemment,  relying  upon  the  precise  text  of  Article 
I.  of  the  convention  of  January  5, 1824,  claimed  damages  for  the  part  of 
the  cargo  removed  during  the  sequestration; 

''That  the  French  Government  refused  to  satisfy  this  claim,  holding  that 
the  taking  of  the  Victoria  fell  under  the  application  of  Article  I.  of  the  said 
convention;  that  therefore  no  indemnity  was  due  and  that  no  right  could 
he  inferred  from  the  voluntary  restitution  of  the  vessel  and  of  the  remaining 
part  of  the  cargo ; 

"And  considering — 

"That  by  Art.  I  of  the  convention  of  January  5, 1824,  it  was  stipulated 
'  that  the  prizes  reciprocally  made  and  conducted  into  the  i>ort8  of  the 
power  that  made  such  prizes  shall  belong  to  each  of  the  two  govern- 
ments'; 

"That,  the  validity  of  the  seizure  of  the  Victoria  not  having  been  con- 
tested, it  is  sufficient  to  examine  whether  this  prize  was  taken  into  a  port 
of  the  power  that  made  it; 

"  That,  in  order  to  determine  the  meaning  of  this  stipulation  according 
to  the  common  intention  of  the  high  contracting  parties,  it  is  indispensa- 
ble to  take  into  consideration  the  exceptional  circumstances  with  which 
the  convention  of  January  5,  1824,  is  connected; 

"That  by  this  convention^  concluded  between  the  ambassador  of  His 
Most  Christian  Majesty  and  the  minister  of  state  of  His  Catholic  Mt^esty, 
the  high  contracting  parties  had  it  in  view  to  regulate,  in  respect  to  mari- 
time prizes,  the  consequences  of  a  war  that  had  existed  between  France 
and  the  government  of  His  Catholic  Majesty  on  one  side,  and  the  Spanish 
Independents  on  the  other; 

"That  it  results  from  this  fact,  established  by  history,  that  the  question, 
whether  the  port  of  San  Lucar  de  Barrameda  was  a  port  of  the  power  by 
which  the  Victoria  was  taken,  can  not  be  considered  exclusively  on  the 
score  of  nationality,  but  must  be  decided  according  to  the  respective 
situations  of  the  then  belligerent  parties,  one  of  which  (the  Spanish  Inde- 
pendents) was  represented  in  the  convention  of  January  5, 1824,  by  the 
government  of  His  Catholic  Majesty,  as  its  successor  in  fact,  and  the 
other  by  the  French  Government,  which  had  just  fought,  conjointly  with 
His  Catholic  Majesty,  the  said  Independents. 

"  That  it  is  conceded  and  of  public  notoriety  that  the  port  of  San  Lnear 
de  Barrameda,  at  the  moment  when  the  Victoria  was  taken  there,  was  not 
only  subject  to  the  authority  of  the  government  of  His  Catholic  Majesty, 
ally  of  France,  but  also  under  the  immediate  power  of  the  French  Army, 
whence  it  results  that  the  capture  of  the  Victoria  falls,  according  to  the 
common  intention  of  the  high  contracting  parties,  under  the  application 
of  Art.  I.  of  the  convention  of  January  5,  1824; 

"That  this  interpretation,  conformable  to  the  principles  of  international 
law,  which,  in  relation  to  prizes  of  war,  declare  the  cause  of  allied  powers 
to  be  common,  is  not  invalidated  by  the  restitution  of  the  Victoria  and  the 
untouched  portion  of  her  cargo,  since  a  tacit  acquiescence  in  a  contested 
claim  can  not  be  deduced  from  that  single  fact; 
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"We  are  of  opinion: 

"That  the  ship  Victoria  must  be  ooinprised  among  the  prizes  that  form  the 
subject  of  Article  I.  of  the  convention  of  January  5,  1824. 

"  As  for  the  third  question,  it  is  a  fact : 

"That  the  French  frigate,  the  Vigie,  was  captured  on  the  12th  of  January 
1824,  on  the  coast  of  Peru  by  a  Spanish  privateer  and  taken  to  the  port  of 
San  Carlos  de  Chiloe; 

"That  a  judicial  examination  having  been  begun  on  the  validity  of  the 
capture,  it  was  immediately  declared  null  by  a  judgment  of  the  Tribunal 
of  Arequipa,  of  July  7,  1824 ; 

"  That  this  j  iidgment  was  recognized  by  the  Spanish  Government  as  hav- 
ing the  force  of  finality ; 

"That  the  Intendancy  of  Arequipa  in  consequence  ordered  the  restitution 
of  the  ship  and  of  its  cargo ; 

"That  that  order  could  not  be  carried  out,  because  the  colonial  authori- 
ties had  disposed  of  the  cargo  for  the  public  needs  of  the  colony  and  had 
armed  the  ship  for  a  cruise,  and  it  had  since  fallen  into  the  hands  of  the 
Peruvian  Independents; 

"And  considering: 

"That  the  capture  of  the  Vigie,  made  three  months  after  the  close  of  the 
war,  was  null  according  to  Article  5  of  the  convention  of  January  5, 1824 ; 

"  That  it  was  declared  invalid  by  a  competent  tribunal,  which  ordered  its 
complete  and  immediate  restitution,  and  that  the  Spanish  Government 
recognized  the  validity  and  the  obligatory  force  of  that  judgment; 

"That,  hence,  the  debt  due  to  the  owners  of  the  Vigie  is  Iiquidate<l  and 
not  contested  by  the  Spanish  Government,  and  that  thus  no  absolute  rea- 
son exists  for  making  the  restitution  of  the  ship  and  its  cargo  or  the  in- 
demnity for  it-s  loss  depends  upon  the  solution  of  the  difference  relative 
to  the  Veloz  Mariana, 

"  We  are  of  opinion : 

"That  Spain  can  not  consider  as  analogous,  from  the  point  of  view  of 
the  convention  of  1824,  the  cases  of  the  Veloz  Mariana  and  of  the  Vigie, 
and  that  she  is  not  justified  in  her  refusal  to  pay  the  indemnity  she 
acknowledges  to  be  due  to  the  proprietors  of  the  latter  ship  until  France 
has  consented  to  settle  by  compensation,  or  in  some  other  manner,  the  in- 
demnity relative  to  the  Veloz  Mariana, 

"Done  and  given  under  our  royal  seal,  at  The  Hague,  this  30th  of  April 
of  the  year  of  grace  one  thousand  eight  hundred  and  fifty -two. 

Ll.  8.]  William." 

"The  Minister  of  Foreign  Affairs: 

*'V.  SONSBEECK. 

France  and  Yeneznela.— By  a  convention  between  these  powers  in  1864 
provision  was  made  for  the  decision  by  a  mixed  commission  of  the  "claims 
of  French  subjects  for  expropriations,  damages,  and  injuries  of  the 
nature  of  those  for  which,  according  to  the  law  of  nations,  the  govern- 
emment  of  the  republic  [of  Venezuela]  is  responsible." ' 


^  United  States  and  Venezuelan  Commission,  convention  of  December  5, 
1885,  Opinions,  308,  309. 
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Franoe  and  Yeneinela:  Award  of  the  Preaideiit  of  the  Swin  Confederatioii  in 
the  ease  of  Fabiani.' — Le  President  de  la  Conf^^d^ration  Suisse,  arbitre 
desigD^S  pour  tranoher  le  diff^rend  exietaut.  (Affaire  Fabiani)  entre  Le 
Gouvernement  de  la  R^publiqae  Fran^aise,  pariie  demanderetse,  et  Le 
Gonvemement  des  Etats-Unis  du  V6n<Szu61a,  partie  d^fenderesse. 

Yu  les  exposes  et  les  conclusions  des  parties,  ainsi  que  les  prenves 
administr^es. 

Consid^rant  qu'il  en  resulte : 

A,— En  fait. 

I.  Les  Gonvernements  de  la  R^pnblique  Fran^aise  et  des  Etats-Unis  da 
V6n€za^la  sent  convenus,  par  compromis  signd  k  Caracas  le  24  f<6yTier 
1891,  de  soumettre  h,  Tarbitrage  du  President  de  la  ConfM^ration  Suisse, 
la  question  de  savoir  si,  ''d'apres  les  lois  du  V^n<Szu<na,  les  principes 
g^ndraux  du  droit  des  gens  et  la  Convention  (du  26  novembre  1885)  en 
vignenr  entre  les  deux  Puissances  contractantes,  le  Gouvernement  y6ii€- 
zu^lien  est  responsable  des  dommages  que  Fabiani  dit  avoir  eprouv^s  pour 
d^n^gations  de  justice,''  et  do  charger  I'abitre  ''de  fixer,  au  cas  oh  cette 
responsabilit^  serait  reconnue  pour  tout  ou  partie  des  reclamations  dont 
il  s'agit,  le  montant  de  Tindemnit^  pdcuniaire  que  le  Gouvernement  t^6- 
zu^lien  devrait  verser  entre  les  mains  de  M.  Fabiani,  et  qui  effectuerait  en 
titres  de  la  dette  diplomatique  de  V^n^zudla  3  %." 

L'arbitrage  ayant  ^t^  accepts,  la  proc<^dure  fut  instruite  par  voie 
d'^change  de  m^moires  et  par  Tadministration  de  preuves  tant  litt^rales 
que  testimoniales  offertes  par  les  Gonvernements  int^ress^s. 

II.  Les  faits  all^gu^s  dans  la  demande  sont  les  suivants : 

M.  Antoine  Fabiani  6pousa,  en  avril  1867,  la  fiUe  de  M.  Benoit  Roncayolo, 
chef  d'une  maison  d*armement  de  voiliers,  h  Marseille.  Roncayolo  snspen- 
dit  ses  paiements,  le  31  aoClt  de  la  mcme  annde,  et  fut  d^clard  en  6tat  de  fail- 
lite.  Son  gendre  Fabiani,  qui  6tait  alors  avocat  pr^s  la  conr  de  Bastia, 
s'effor^a  de  sauver  la  situation.  Au  bout  de  deux  ans,  il  put  informer  son 
bean-p5re,  6tabli  k  Maracaibo,  qn'il  avait  obtenu  un  concordat  pour  ce 
dernier;  il  paya  lui-m6me  le  dernier  dividende  de  10^. 

Fabiani  iixa  son  domicile  4  Marseille.  Un  oncle  lui  avan^a  de  fortes 
sommes  d'argent,  et  lui-m6me  chercba  d^sormais  ii  reconqudrir  la  fortune 
perdue  par  Benott  Roncayolo.  Dans  ce  but,  et  atin  de  couserver  le  mono- 
pole  presque  exclusif  des  rapports  maritimes  et  commerciaux  de  Mara- 
caibo avec  la  France,  monopole  exercd  nagu^re  par  Roncayolo,  il  acheta 
d'abord  le  navire  Pauline;  il  d6veloppa  ensuite  ses  affaires  d'exportation 
et  d'importation  et  affecta  cinq  trois-m&ts  k  ce  service,  sans  parler  d'on 
puissant  remorqueur  destind  k  la  barre  et  au  lao  de  Maracaibo.  Trois 
maisons  furent  successivement  fondles  au  Venezuela,  i\  Caracas,  k  Mara- 


I  The  President  of  the  Swiss  Confederation  was  authorized  by  the  federal 
committee  November  1,  1892,  to  accept  the  post  of  arbitrator  under  the 
convention.  (Rapport  du  Ddpartement  Federal  des  Affair<^s  Etrangeres, 
1892,  p.  34.)  A  statement  of  the  claim  was  filed,  and  a  period  was  then 
fixed  for  the  presentation  of  the  Venezuelan  answer.  The  French  Govern- 
ment submitted  a  reply.  These  papers  having  been  exchauged,  an  order 
was  made  by  the  arbitrator  in  regard  to  the  taking  of  proofs.  (Id.  1894, 
p.  38. 
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calbOy  ii  La  Guayra;  Fabiani  j  intdressa  son  boau-p^re  et  son  beaa-fr<^re 
Andre  Koncayolo,  qui  re^urent  Tattribution  de  la  moitid  des  b^^n^fices. 

Mais  bient6t  Fabiani  d^couvrit  que  les  Ronoayolo  avaient  commis  des 
malversations  k  son  prejudice,  au  Y6u6zu6]a,  I]  se  vit  oblige  d'interdire 
^son  beaa-pere  toate  participation  ufficielle  aux  operations  de  lamaison 
Fabiani  et  de  restreindre  les  pouvoirs  du  fils  Roncayolo.  Le  7  d^cembre 
1874,  B.  Roncayolo  n'en  renouvela  pas  moins,  en  son  nom,  le  coutrat  do 
remorquage  pass^  avec  le  Pr^sideut  de  r£tat  y<^n6zn<^lien  de  Zulia,  en 
engageant  la  responsabilit^  de  ''ses"  6tablissements  de  commerce  fond<^s 
sons  la  raison  sociale  Autoine  Fabiani  et  C><'.  Fabiani  arreta  net  toutes 
les  affaires  d'exportation,  prohiba  tous  tirages  de  traites,  exigea  la  resti- 
tution de  ses  avances  et  la  prompte  liquidation  de  ses  inti^rots.  II  dut 
n^anmoins  se  convaincre  que  les  Roncayolo  travaillaient  a  ^'une  spoliation 
qui  serait  facilit^e  par  la  v<^nalit<^  des  pouvoirs  judiciaires  du  V^nezudla.'' 
II  se  disposait  i\  reconrir  anx  tribuuanx  frau^ais,  les  conditions  de  Tasso- 
ciation  ayant  ^t^  arrdt^Ses  k  Marseille,  quand,  sur  les  instances  de  Ronca- 
yolo fils,  11  consentit  li  une  solution  amiable  du  conflit. 

La  transaction,  sign^e  ^  cette  occasion,  date  du  31  Janvier  1878.  Inter- 
venue  entre  Antoine  Fabiani  et  Andr6  Roncayolo,  elle  constat  que  B.  Ron- 
cayolo n'a  jamais  fait  d'apports  en  argent,  elle  d^f  ere  au  Tribunal  de 
Marseille  toutes  les  difficult^s  qui  pourraient  s'^lever  an  sujet  de  son  exe- 
cution, elle  constitne  Roncayolo  fils  d^biteur  de  la  somme  do  617,895  fr. 
10,  valenr  au  31  Janvier  1878.  D'autre  part,  la  maison  Roncayolo  de  Mara- 
caibo  devait  Hre  remplacde  par  une  snc  cursale  de  la  maison  Fabiani,  de 
Marseille,  snccnrsale  qui  serait  dirig^e  par  A.  Roncayolo,  k  I'oxclusion  de 
tonte  ingdrence  de  Roncayolo  pcre. 

Les  anciennes  irrdgularites  reproch^es  auz  Roncayolo  se  renouvel^reoi. 
Fabiani  r^voqua  les  pouvoirs  de  Roncayolo  fils  et  lui  substitua  nn  sons- 
agent,  auquel  Roncayolo  pere  s'empressa  de  marier  sa  fiUe  cadette.  II  y 
avait  6  k  700,000  fr.  de  traites  h  payer.  Fabiani  comprit  que  sa  presence 
au  Venezuela  6tait  ndcessaire.  II  partit  le  3  novembre  1879,  non  toute- 
fois  sans  avoir  introduit  instance  k  Marseille  centre  ses  deoz  fond^s  do 
proouration ;  les  tribunaux  de  Marseille  etaient  comp^tents,  en  effet,  et  dn 
reste,  B.  Roncayolo  avait  ^crit,  le  14  juin  1879,  que  la  justice  vcn(Szu61ienne 
se  laissait  corrompre  k  prix  d'argent. 

An  Ydn^zudla,  Fabiani  r^clama,  en  tonte  premiere  ligne,  le  paiement 
d'nne  somme  de  105,458  fr.  75,  representee  par  cinq  traites  que  lui  avaient 
ete  deiivrees,  pour  des  transports  d'emigrants,  par  les  consuls  du  Vene- 
zuela k  Marseille  et  k  Teneriffe.  MM.  Roche  et  Cie.,  auxquels  ces  traites* 
avaient  ete  remises  pour  I'encaissement,  refuserent  de  les  restituer,  sous 
pretexte  qu*elles  avaient  ete  donnees  en  gage  par  acte  du  6  mars  1877, 
acte  frauduleux  d'apres  la  demande.  Le  dossier  de  ces  traites  avait 
d'ailleurs  disparu  et  le  (cabinet  de  Caracas  annula  ses  ordres  de  paiement 
anterieurs.  Si  Fabiani  ne  poursuivit  pas  Taffaire  au  criminel,  c'est  qu'on 
I'en  dissuada  vivement.  Les  Roncayolo,  le  directeur  du  Ministere  des 
Finances  et  un  eomparse  auraicnt  collabore  k  eette  machination. 

On  meconnut  egalement  les  droits  de  Fabiani,  comme  proprietaire  du 
vapeur  Pauline,  pour  services  rendus  k  TEtat  par  ce  navire  pendant  la 
revolution  qui  ramena  M.  Guzman  Blanco  au  pouvoir.  B.  Roncayolo  avait 
touche  55,000  fr.  sur  ce  qui  etait  dA  k  Fabiani,  au  lien  des  30,000  fr.  qu'il 
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avouait  avoir  per^.us ;  le  Miniature  des  Finances  ne  permit  pas  an  v6rit»- 
ble  ordancier  de  faire  constater  ce  d^tonmement. 

Fabiani  tenta  en  vain  d'obtenir  du  tribunal  de  commerce  de  Caracas 
la  nullity  da  gage  invoqn^  par  MM.  Roche  et  Cie.  La  restitution  des 
traltes  fat  bien  ordonn<^e,  mais,  anssitOt  apr^s,  le  tribunal  rejeta  une 
reqa^te  k  fin  d'ex<^cution  provisoire  du  jugement,  par  la  raison  que 
Fabiani;  stranger  au  pays,  devait,  au  pr^alable,  fournir  un  cautionnement. 
Fabiani  annon^':a  quMl  ^tait  en  mesure  d'oifrir  toutes  les  garanties  d^ira- 
bles,  son  vapeur  Fatiline  6taut  arrivd  k  La  Guayra.  Mais,  quand  il  voulut 
verser  au  dossier  sa  patente  de  navigation,  il  d6couvrit  qu'elle  ^tait  au 
nom  de  "Roncayolo-Fabiani"  bien  qu'elle  lui  eiit  6t6  accord<^e  k  lui, 
comme  propridtaire  unique,  en  avril  1879.  II  y  avait  1^  un  audacieux 
abuB  de  ponvoir  commis  par  A.  Roncayolo  junior,  au  m6pris  de  la  transac- 
tion de  1878. 

Le  vapeur  Pauline,  rdquisitionnd  par  le  Gouvemement  v6n6zu61ien  pour 
aider  k  la  repression  d'une  (Smeute,  all  ait  regagner  son  port  d'attache. 
B.  Roncayolo,  comme  repr6sentant  de  Roncayolo-Fabiani,  soUicitait  le 
paiement  d'une  sommo  de  63,000  fr.  due  de  ce  chef.  Fabiani  s'y  opposa  et 
le  montant  de  la  reclamation,  arrAtd  par  TFtat  an  ohlffre  de  57,780  fr.,  fut 
consignd  en  mains  tierces  pour  le  compte  de  la  maison  Antoine  Fabiani  de 
Maracaibo,  car,  selou  la  demande,  les  Roncayolo  etaient  plus  siirs  des 
autorites  judiciaires  de  cette  derniere  ville  que  oelles  de  Caracas.  Au 
demeurant,  M.  Guzman  Blanco,  chef  de  TEfcat,  qui  6tait  associd  dans  de 
grandes  entreprises  avec  B.  Roncayolo,  son  agent  politique,  s'appr^tait  h 
intervenir  directement  dans  le  confiit. 

De  graves  soucis  appelant  Fabiani  k  Maracaibo,  il  s'y  rendit  en  avril 
1880,  mais  il  y  trouva  presque  vide  la  caisse  de  son  agence;  Andrd  Ron- 
cayolo Tavait  pilld.  Apr^s  bien  des  pourparlers  et  des  ddm^Ids  aveo 
celui-ci,  Fabiani  comprit  qu'il  serait  oblige  de  capitnler,  tant  le  terrain 
etait  bien  prdpard  centre  lui  k  Maracaibo. 

En  revanche,  B.  Roncayolo  6tait  de  plus  en  plus  en  faveur  aupr^  de 
M.  Blanco,  avec  lequel  il  6tait  interessd  dans  la  grosse  affaire  du  chemin 
de  fer  de  la  Ceiba  k  Sabana  de  Mendoza;  Tobstination  que  Fabiani  mettait 
k  defendre  ses  droits  ddrangeait  des  combinaisons  politico-financi^res 
importantes.  M.  Stamman,  ministre  pl6nipo ten ti aire  d'AUemagne  ti  Cara- 
cas, aura,  dit  la  demande,  renseignd  son  Gouvemement  sur  les  attentats 
et  les  injustices  dont  Fabiani  fut  victlme  durant  ce  sdjour  k  Maracaibo. 

En  attendant,  on  lui  avait  enlev6  le  service  du  remorquage,  on  s'dtait 
empard  de  ses  navires,  ct  la  cour  supreme  avait  confirm^  la  sentence  qui 
ddpossddait  Fabiani.  II  ne  restait  plus  k  ce  dernier  qu*^  retoumer  en 
France  et  k  implorer  la  protection  de  son  Gouvemement,  si  les  autorit^s 
judiciaires  et  administratives  du  ydndzudla  continuaient  k  se  liguer  contre 
lui.  C'est  alors  qu'un  ami  vint  lui  proposer  de  le  sortir  d'embarras,  moyen- 
nant  qull  conseutlt  k  une  revision  de  la  transaction  de  1878  par  un  arbi- 
trage. Fabiani,  cddant  k  la  force  majeure,  accepta  de  suspendre  toutes 
poursuites  et  actions,  et  de  signer  un  compromis  qui  sauverait  peut-dtre 
I'avenir  de  son  commerce  au  Vdndzudla. 

Le  tribunal  arbitral,  rdnni  k  Marseille,  statua  en  date  du  15  ddcembre 
1880;  ses  decisions,  aux  termes  du  compromis,  dtaient  exdcutoires  au 
Vdndzudla,  sans  ddlai  et  sans  qu'on  pOt  admettre  contre  elles  auoun 
reconrs.    La  sentence  qnMl  rendit  peut  se  rdsumer  ainsi : 

l'\  Les  comptes  de  Fabiani  furent  reconnus  exacts;  le  ddbit  d'Andrd 
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Roncayolo  fut  fix6  }\  la  somme  de  538,359  fr.  07  cent.,  tonte  reclamation  lui 
etant  interdite  au  sujet  des  dits  comptes; 

2°.  L'enterprise  da  remorquage  fnt  d^^clar^e  la  propriety  exclusive  de 
Fabiani,  depuis  le  30  novembre  1877,  comme  aussi  les  vapeurs  Eclair, 
Mara,  Pauline,  et  les  engins  et  accessoires  destines  au  service  du  remorquage. 
Fabian i  fut  antoris^  h  reprendre  radministration  de  ce  service,  '^pour  en 
r^gler  la  gestion  h  sa  convenance,  sans  que  M.  Benolt  Roncayolo,  ni  M. 
Andr6  Roncayolo,  ni  aucun  tiers  puissent  s'y  immiscer  directement  ou 
indirectement,"  I'insertion  du  nom  de  B.  Roncayolo  dans  I'aote  de  con- 
cession "ayant  6t6  la  cons<Squence  d*une  faute."  B.  Roncayolo  ^tait  tenu 
cex>endant,  k  peine  de  dommages  et  int<$rcts,  de  laisser  son  nom  tigurer 
dans  I'entreprise,  si  Fabiani  le  jngeait  plus  con  forme  ^ses  int^rdts,  ou  si  le 
Gouvemement  v^n^zu^lien  se  refusait  k  modifier  la  concession  sur  ce  point; 

3°.  Tons  les  produits  du  remorquage,  depuis  le  30  novembre  1877,  y  com- 
pris  les  benefices  du  pilotage  d^s  la mdme  date,  furent  attribu^s  h  Fabiani; 
les  personnes  qui  les  avaient  touches  avaient  Tobligation  de  les  lui  restituer ; 

i9,  B.  et  A.  Roncayolo  furent  condamn^s  solidairement  au  coiit  de  Ten- 
registrement  de  la  sentence  arbitrale  et  de  ses  annexes. 

Le  compromis  liait  Fabiani,  de  mt*me  que  Roncayolo  p^re  et  fils,  qui  y 
avaient  adh^rd  tons  les  deux.  La  sentence,  rendue  par  deux  arbitres,  qui 
etaient,  I'un,  le  fr^ro  et  cr^anoier  de  B.  Roncayolo,  Tautre,  I'oncle  et 
cr^ancier  de  Fabiani,  fut  enregistrde  h  Marseille  le  17  ddcembre  1880  et 
ddclarde  exdcutoire  le  21  mdme  mois  par  le  president  du  tribunal  de  pre- 
miere instance  do  cette  ville. 

Les  Roncayolo  form^rent  opposition  h,  I'exdcution  de  la  sentence  arbi- 
trale, en  requdrant  Tannulation  du  compromis  de  Caracas  et  la  revocation 
de  I'ordonnance  d'exequatur.  Ddboutds  par  jugement  du  tribunal  de 
premiere  instance  de  Marseille,  du  1«'  avril  1881,  ils  interjet^rent  appel ;  mais 
la  cour  d'appel  d'Aix  confirma  la  decision  du  tribunal  de  Marseille  par 
son  arret  du  25  juillet  suivant,  et  il  n'y  eut  pas  de  pourvoi  en  cassation. 

Avant  le  prononc6  de  I'arrdt  d'appel,  Fabiani,  qui  dtait  retourn6  en 
Europe,  repartit  pour  Caracas  dans  le  but  d'introduire  et  de  diriger  la  pro- 
cedure d'exdcution.  Mais  divers  indices  et  renseignements  lui  firent 
craindre  de  nouvelles  difficultds.  Trois  jours  apr^s  son  arrivde  k  Caracas 
vers  la  fin  de  mai  1881,  Fabiani  dcrivit  h  M.  Guzman  Blanco  pour  Ini 
annoncer  que  le  paiement  d'une  somme  de  plus  de 40,000  fr.,  rdclamd  au  Gou- 
vemement par  B.  Roncayolo,  devait  ^tre  effeotue  entre  ses  mains  k  lui, 
Fabiani,  en  vertu  de  la  sentence  arbitrale  du  15  ddcembre  1880;  il  le  priait, 
en  mAme  temps,  de  diffdrer  le  paiement  de  la  dite  somme.  Cette  lettre 
demcura  sans  rdponse.  Le  7  juin  1881,  il  ddposa  au  greffe  de  la  haute 
cour  fdderale  Toriginal  et  la  traduction  du  dossier  de  Tarbitrage,  ainsi 
qn'nne  demande  d'exeqnatur. 

II  ne  s'agissait,  en  Pespt^ce,  que  d'une  simple  formality,  k  moins  d'une 
veritable  ddndgation  de  justice  de  la  part  de  la  haute  cour  (art.  556  et 
suiv.  C.  proc.  civ.  \6n6.z.),  Des  renvois,  des  incidents,  des  intrigues  retar- 
d^rent  la  solution  de  Vaffaire.  En  fin  de  compte,  bien  qu'il  eftt  ete  dtabli 
au  cours  des  plaidoyers,  par  des  documents  irrdcusables,  que  Tordonnance 
d'execution  du  president  du  tribunal  de  Marseille  avait  6t6  confirmde 
aussi  bien  en  appel  qu'en  premiere  instance,  la  haute  cour  feddrale,  le  11 
novembre  1881,  se  ddclara,  par  cinq  voix  centre  quatre,  incompetente  pour 
donner  force  exdcu toi re  j\  la  sentence  arbitrale,  attendu,  "qu'on  ne  pent 
considerer  comme  un  tribunal  d<^  France  la  rdunion  des  arbitres  qui  a  eu 
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lieu  ^  Marseille,"  et  qa'ane  ordonnance  jndioiaire  d'ex^cution  "ne  pent 
convertir  en  jages  de  la  nation  ceux  qui  ne  le  sont  pas  et  en  sentence  d*un 
tribunal  stranger  ce  qui  est  siraplement  le  complement  d'un  contraf 
(Annexe  1,  de  la  defense,  p.  23  et  suiv.). 

Les  quatre  Jnges  formant  minority  protest^rent,  dans  des  " reserves'' 
.  motiv^es,  la  sentence  arbitrate  satisfais.ant,  selon  eux,  k  tontes  les  condi- 
tions presorites  par  Fart.  557  du  Code  de  procedure  civile  Y^n^zu^lien  et 
son  assimilation  a  un  jugement  ordinaire  n'<^tant  pas  contestable. 

Une  nouvelle  instance  fut  introduite^  et,  le  6  jnin  1882,  la  haute  coor 
fdderale,  dont  la  composition  avait  partiellement  chang<^  dans  Tintervalle, 
'•d^clarait  exdcutoire  au  V<^n6zu<51a  la  sentence  de  la  conr  d'appel  d'Aix." 
Fal>iani,  sur  le  conseil  d'nn  ami,  communiqua  ce  r<5sultat  k  M.  Blanco,  qui, 
an  lieu  de  respecter  les  d<^cisions -judicial res  intervenues,  commen^a  par 
mander  :\  son  ministre  des  finances  de  vcrser  h  B.  Roucayolo  une  sommo 
de  28,000  fr.  due  h  Fabiani  pour  emploi  recent  du  vapeur  PauHne  dans 
rint^ret  de  I'Etat.  Fabiani  ne  s'empressa  pas  moins,  malgr^  rhostilit^  du 
pouvoir,  de  requ<^rir  Tex^cution  eflfective  du  jugement  arbitral.  II  s'em- 
barqua  pour  Maracaibo ;  une  inscription  hypothdcaire  fut  prise,  d^s  le  14 
juin  1882,  contre  B.  et  A.  Roucayolo  sur  tons  les  droits  leur  appart-enant 
dans  le  chemin  de  fer  et  sur  la  douane  de  la  Ceiba,  et  une  autre  inscrip- 
tion, de  120,000  fr..  sur  la  section  Trujillo  du  chemin  de  fer.  Mais  les  Rou- 
cayolo, soutenus  au  reste  par  le  president  de  FEtat  de  Trnjillo,  venaient, 
par  un  contrat  frauduleux,  de  c«5der  tous  leurs  droits  j\  un  tiers. 

Le  juge  de  X)remiere  instance,  it  Maracaibo,  ordonna  Texocution  de  la 
sentence  au  b<^ndfice  de  laquelle  se  trouvait  Fabiani;  les  Roucayolo 
demanderent  alors  sa  recusation.  II  so  rdcusa  d'abord,  puis  se  ravisant, 
d6bouta  les  opposants  de  leurs  conclusions  formniees  contre  sa  demiere 
decision  et  ddcret^  I'envoi  en  possession  des  navires,  le  14  julllet  1882. 

Sur  ces  entrefaites,  Fabiani  tomba  malade  de  la  fievre  jaune.  La  pro- 
cedure d'exdcution  fut  suspendue  sans  raisons  plausibles;  en  particulier, 
le  juge,  qui  n'aurait  d(l  admettre  aucun  pourvoi  contre  le  mandat  d'ex6cn- 
tion  par  lui  decern^,  acoueillit,  ayec  effet  ddvolutif  seulement,  il  est  yrai, 
Fappel  interjete  contre  son  ddcret.  Les  adversaires  de  Fabiani  recou- 
rurent  au  juge  sup6rieur,  qui  attribua  h  Tappel  un  double  effet,  ddvolntif 
et  suspensif.  Tout  acte  de  procedure  etait  interdit  jusqu'ii  ce  qu'il  eftt  ete 
prononce  en  instance  d'appel. 

L'admission  de  Tappel  h,  deux  effets  violait  la  loi,  ainsi  que  la  haute 
cour  federale  le  retfonnut,  dans  son  arret  du  8  ddcembre  1883,  en  declarant 
que  I'ex^^cution  avait  6t6  interrompue  par  ''des  recours  ill6gaux  lorsquHl 
s'ngit  de  I'exdcution  d'une  sentence."  Aux  yeux  de  Fabiani,  le  juge-presi- 
dent  de  la  cour  superienre  etait  Tinstrument  des  Roucayolo.  Fabiani 
souleva  le  recours  de  fait  dcvant  la  cour  superieure  contre  la  decision  de 
ce  magistrat  et  le  reousa  du  m6me  coup.  II  rentra  bientAt  apres  en  Europe, 
en  confiant  la  garde  de  ses  intdrets  h  ses  amis  et  representants. 

Trois  motifs  de  recusation  avaient  ete  invoques.  Les  ennemisde  Fabiani, 
desireux  d'en  finir,  parvinrent  j\  faire  modifier  la  constitution  de  TEtat  de 
Falcon-Zulia,  dans  le  sens  quo,  "pour  les  cas  de  recusation  du  juge supe- 
rieur,  son  suppleant  n'aurait  plus  besoin  d'dtre  docteur  en  jurisprudence," 
ot  que,  pour  connaitre  do  la  recusation,  la  cour  supreme  formerait  une 
liste  d'avocats  et  de  citoyens,  parmi  lesquels  le  gouverueur— qui  etaitle 
frere  d^in  des  avocats  des  Roucayolo — choisirait  le  suppleant. 

Le  juge-suppieaut  designe  pour  statuer  sur  le  premier  niotif  de  rdcusa- 
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tioD;  r<Scarta,  et  se  retira  d^s  qa'il  ent  k  ee  prononcer  snr  le  denxi^me.  U 
fnt  remplac^  par  nne  cr<Satnre  des  Roncayoloet  de  lenrs  allids,  qui  dt^bouta 
Fabiani.  Une  troi8i^me  recusation  ayant  616  propos^Ee  pour  manifestation 
d'opinion  le  magistrat  ]a  ddclara  irrecevable,  paroe  qu'une  formality  de 
procedure  ne  fut  pas  remplie  ensnite  d'un  oubli.  La  decision  fut  aussitot 
frappde  d'appel;  il  refusa  d'admettre  le  pourvoi  et  la  oour  supreme  fut 
saisie. 

Entre  temps,  les  antoritds,  i\  en  croire  les  lettres  des  fondds  de  pou- 
Yoirs  de  Fabiani,  consid^raient  les  vapours  de  celui-ci  comme  lour  bien. 
On  escomptait  I'annnlation  du  mandat  d^exdcntion  et  Ton  se  promettait 
d'dcraser  Fabiani  en  exigeant  de  lui  le  remboursement  immediat  des 
recettes  du  remorquage,  les  frais  jndioiaires  et  les  honoraires  des  avocats 
poursuivants. 

II  y  avait  un  moyen  encore  de  conjurer  les  ef!<orts  des  Roncayolo: 
proToquer  Tintervention  de  Texdcutif  federal,  qui,  d'aprt'^s  le  sec.  17  de 
Tart.  13  de  la  constitution,  devait  veiller  i\  Texdcution  "des  ddcrets  et 
ordres"  que  les  ^'tribunaux  de  la  federation  rendraient  dans  Texercice  de 
leurs  attributions  et  de  lenrs  facnltes  legales."  Le  niinistre  de  I'lnterieur, 
invite  k  agir,  le  2  jnillet  1883,  it^pondit,  le  9  m^me  mois,  que  ^TExdcutif 
national  a  decide  que  c'est  k  la  haute  oour  federale  qu'il  appartient  de 
faire  observer  ses  dispositions  et  que  c'est  k  elle  que  doit  s'adresser 
rinteresse.'' 

Fabiani  revint  devant  la  haute  conr.  Mais,  dans  Vintervalle,  pour 
detruire  par  anticipation  Teffet  d'une  decision  nouvolle,  le  President  de 
la  Republique,  M.  Guzman  Blanco,  par  nne  resolution  du  21  aoAt  1883, 
approuva  la  cession  frauduleuse  du  contrat  de  chemin  de  fer  de  la  CeTba 
consentie  par  B.  Roncayolo,  soustrayant  ainsi  les  bieus  d'un  debiteur  k 
Taction  d'un  creancier.  Enfin,  le  8  decembre  1883,  la  haute  cour  deoida 
que  le  juge  de  premi^re  instance  devait  continuer  nne  execution  iliegale- 
ment  arr^tee  depuis  le  14  Juillet  1882. 

Le  28  Janvier  1884  le  juge  competent  decema  un  mandat  d'exeoution,  qui 
visait  specialement  les  droits  et  actions  de  B.  Roncayolo  dans  le  chemin 
de  fer  et  sur  la  douane  de  la  Ceiba.  Cette  decision  du  juge  de  Maracaibo 
devait  precipiter  les  evenements.  La  Gaceta  Oficial,  du  21  fevrier  1884, 
notifia  que,  par  un  contrat  date  de  la  veille,  le  service  du  remorquage,  des 
bouees  et  du  pilotage  dans  la  lagune  et  sur  la  barre  de  Maracaibo,  dont 
Fabiani  venait  d'etre  remis  en  possession  paisible,  etait  concede  h  un 
prete-nom  de  B.  Roncayolo.  Or,  ce  contrat  apparaissait  comme  un  acte 
de  vengeance;  coincidence  siuguli^re,  11  fut  signe  le  jour  m6me  oil  M. 
Blanco  avait  d(l  resigner  ses  fonctions  presidentielles  entre  les  mains  de 
son  Buccesseur. 

Des  qn'on  connut  i^  Maracaibo  le  contrat  du  20  fevrier  1884,  qui  causait 
un  prejudice  materiel  et  moral  considerable  k  Fabiani,  le  credit  de  celui  ci 
fut  serieusement  ebranie  et  sa  maison  menacee  d'une  catastrophe. 

Bien  plus,  au  mdnie  moment,  le  23  fevrier  1881,  la  cour  supreme  de 
Falcon-Znlia,  soulevant  un  conflit  de  competence,  deniait  h  la  haute  eour 
federale  le  droit  de  faire  executor  la  sentence  arbitraie  et  ordonnait  la 
transmission  du  dossier  i\  un  tribunal  special,  pour  voir  annuler  Tarrl^t  du 
8  decembre  1883. 

Get  arret  de  conflit,  suivant  de  si  pr^s  le  re  trait  du  remorquage,  mettait 
Fabiani  en  presence  d'un  tribunal  qui  n'avait  jamais  fonctioune  et  dont 
la  composition  etait  k  la  discretion  du  x>ouvoir  executif ;  il  etait  d'aiUenrs 
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eutach^  d'arbitraire,  comme  le  Gouyemement  et  la  haute  conr  TavaieDt 
reconnu  implicitoment,  Tun  le  9  juillet,  Tantre  le  8  d^cerabre  1883.  Mais 
on  esp^rait  ramener  ainsi  la  procedure  k  son  point  de  ddpart;  an^antir  tons 
les  actes  post^rieurs  an  9  jolUet  1883,  et  livrer  Fabiani  k  des  J  ages 
complaisants. 

Le  4  mars  1884,  le  Gouvemement  acoordait  en  outre  k  B.  Ronoayolo,  pour 
le  chemin  de  fer  de  la  Ceiba,  une  subvention  mensuelle  de  2,000  fr.,  qui, 
toute  minime  qu'elle  fClt;  n'en  ^tait  pas  moins  destin^e  k  montrer  oh  allaient 
les  sympathies  officielles.  Le  chemin  de  fer  avait  bien  616  c6d6  par  Ron- 
eayolo  six  semaines  auparayant,  mais  la  cession,  revdtue  cependant  de 
Tapprobation  dn  ohef  de  FEtat,  s'^vanonissait,  car  Roncayolo  avait  ton- 
Jours  6t6  en  fait  le  propri^taire  de  la  ligne.  Senlemeot,  il  n'avait  pins 
rien  k  craiudre  de  Fabiani,  et,  par  un  subterfuge,  les 'droits  de  Roncayolo 
pouvaient  Atre  rend  us  illusoires,  s'il  le  fallait,  pour  contrecarrer  son 
adversaire. 

Fabiani  retouma  au  V6n6zu61a  en  mai  1884.  Le  tribunal  d'exception, 
qui  aurait  dii  statuer  d'office  et  sans  d61ai  sur  Tarrt^t  de  conflit,  ne  se 
r^nnissait  point.  L4nfluence  de  M.  Blanco  demeurait  pr6pond^>rante  et 
sa  haine  s'acharnait  contre  Fabiani.  Tout  6tait  perdu,  d'autant  plus  que, 
le  26  octobre  1885,  B.  Roncayolo  devait  odder  k  nouveau  ses  droits  sur  la 
ligne  la  Ceiba  pour  la  somme  de  298,600  fr.,  dont  178,600  ddji\  re^us,  en 
sorts  qn'il  ne  restait  plus  que  120,000  fr.,  juste  la  valeur  de  Pinscription 
hypothdcaire  incomplete,  prise  au  nom  de  Fabiani  le  16  jnin  1883,  et  des 
terrains  qu'on  eftt  vendus  pour  rien  au  cours  d'une  expropriation  forcde. 
Senle,  une  donation  d^guisde,  on  toute  autre  machination,  pouvait  expliquer 
TabandoD,  k  ce  prix,  d'une  ligne  de  50  kilometres,  qui  avait  6t6  construite 
k  grand  frais  et  qui  devait  donner,  pour  I'exercice  de  1890  k  1891,  un  bdnd- 
fioe  net  de  pr^s  de  400,000  fr. 

Le  Gouvememeot  approuva  ce  transfert,  bien  qu'il  fat  notoire  an  Y6n6- 
zu41a  que  Fabiani  avait  des  reclamations  tros  considerables  i\  fairs  valoir 
contre  les  Roncayolo  et  que  le  contrat  du  26  octobre  1895  d6pouill4t  ses 
ddbiteurs.  II  ne  fallait  pas,  poursuit  la  demande,  songer  a  intenter  une 
action  paulienne,  devant  les  tribunaux  de  VEtat  de  Trujillo,  au  fond  des 
Cordilli^res,  puisque  apres  des  anndes,  Fabiani  n'avait  pu  obtenir,  k  Cara- 
cas and  Maracaibo  Vexecntion  de  jugements  inattaquables.  Plus  tard,  B. 
Roncayolo  rdnssit  k  se  faire  octroyer  une  autre  concession  de  chemin  de 
fer,  qui  a  represents,  pour  lui,  un  benefice  annuel  de  225,000  fr.  en  1892. 

La  demande  rappelle  encore  que,  le  21  novembre  1885,  la  France  et  Vene- 
zuela sign^rent  une  convention  pour  la  reprise  des  negociations  diplo- 
matiques  et  que  Fabiani  fut,  quelque  temps  aprc^s  declare  en  etat  de 
faillite  au  Venezuela,  pour  defaut  de  paiement  immediat  d'nn  montant 
inferieur  au  tiers  des  sommes  induement  retenues  par  le  Governement 
defendenr.  EUe  cherche  k  prouver  que  la  convention  de  1885  est  inap- 
plicable au  difrerend  Fabiani  et  conclut  k  la  reparation  dn  dommage 
cause,  pour  faits  du  prince  et  denis  de  justice,  par  les  antOrites  admini- 
stratives  et  judiciaires  de  I'Etat  du  Venezuela,  dommage  dont  TEtat  est 
responsable,  et  qui  comprend : 

10.  La  reparation  du  tort  eprouve ; 

2°.  Le  gain  manque; 

30.  Les  inter(^.ts  oalcnies  d^H  la  date  des  .actes  domniageables; 

4°.  Les  interdts  composes ; 
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5".  Les  sacrifices  faits  par  la  partie  1^8<^e  ponr  le  maintien  de  son 
iDdustrie; 

6p.  Le  pr^jadice  r^^^snltant  des  d^penses  faites  et  du  temps  perdu  ponr 
arri ver  dk  Fex^cntion  des  sentences ; 

7°.  Les  dommages  k  consid^rer  comme  la  suite  n^cessaire  des  d^lits ; 

Sp.  Le  dommage  caas^  par  la  privation  du  travail  h.  Tavenir ; 

9».  La  reparation  du  prejudice  moral. 

L'^tat  des  reclamations  Fabiana  est  sp^cifid  comme  suit  dans  le  demande 
en  capital  et  int^rets  capitalists : 

EUtt  A.  Liquidation  des  sentences. 

Franca. 

1".  Soldo  crediteur  an  31  aoftt  1879,  r6duit  k 509, 183. 70 

Intdr^ts 630,966.02 

2°,  Annuit^s  totales  en  vertu  du  contrat  de  mariage  dn  20 
avril  1867,  du  24  avril  1877  k  pareille  date  de  1892,  la 
transaction  de  1878  ayant  liquid^  la  sitaatiou  ant^- 

rieure,  en  capital 150,000.00 

Interdts 96,701.00 

'  3^.  Perte  6prouvde  snr  la  vente  de  la  moiti6  des  marchandises 
qui  restaient  h,  liqnider  h  Marseille — poste  dft,  d'apr^s 

la  transaction  du  31  Janvier  1878 24,296.72 

Intdr^ts 33,926.68 

4".  Recettes  du  pilotage,  suivant  sentence  arbitrale : 

(a)  du  !•»•  d^cembre  1877  ati  30  novembre  1878 16, 000. 00 

Intdrfits 21,428.58 

(ft)  du  1*'  d6cembre  1878  an  30  novembre  1879 16, 000. 00 

Intdrfits 19,310.00 

(c)  du  1="^  d^cembre  1879  an  30  novembre  1880 16, 000. 00 

Interfits 17,311.32 

(d)  du  l*"^  ddcembre  1880  an  30  novembre  1881 12, 500. 00 

Interfits 12,051.38 

(e)  du  l«r  d^cembre  1881  au  15  juillet  1882 7, 812. 45 

Interfits 6,981.23 

5  *.  Indemnity  pour  emploi  du  vapeur  Pauline,  soldo  (abus  de 

oonfiance  B.  Roncayolo),  annde  1879 25, 000. 00 

Intdrfits 31,517.50 

6<*.  Indemnity  pour  services  rendus  paries  vapours  deFabiani 

(abus  de  confiance  B.  Roncayolo),  ann^e  1879 45, 385. 00 

Interfits 56,239.80 

7*".  Remuneration  due  pour  vapeur  Pauline,  ensuite  du  sanve- 
tage  du  navire  anglais  Angel  (abus  de  confiance  B. 

Roncayolo),  annee  1879 47,653.32 

Inter^ts 59,563.63 

8\  Somme  payee  pour  le  compte  de  B.  Roncayolo  et  comprise 
dans  le  montant  des  condamnations  pecuniaires  pro- 
noncees  par  le  tribunal  de  comm«)rce  de  Marseille, 
mais  ne  faisaut  pas  double  emploi  avec  des  sommes  dues 

en  vertue  de  la  transaction  de  1878 — annee  1879 8, 363. 84 

IntertHs 10,724.38 
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Francs. 
9*.  Ddtournement  d'ane  somme  pay^e  parTEtat,  pour  vapear 

Fatiline  (voyage  de  mai  1879  k  La  Guayra) 10. 000. 00 

Intorots 12,176.38 

10".  D<^tonrnement  d'uue  somme  pay^e  par  TEtat  de  Zalia 

pour  vapeur  Pauline  (voyage  k  Coro),  ann^e  1879 9, 100. 00 

Int^reta 11,080.49 

11".  Frais  du  vapear  Pauline  employ^  ii  la  repression  de  I'in- 
HurrectioQ  de    Pio-Rebollo  (d<5toamement  B.  Ronca- 

yolo),  aun<Se  1880 28,000.00 

Iut<«r<-t8 31,716.67 

12'.  Int<^ret8  1%  par  mois  du  1*^^  joillet  1879  an  31  octobre 
1880,  pcrvus  sur  les  30,000  fr.  de  titres  dctoaru<$s  par  B. 

Koncayolo  (p.  639  et  647  de  la  demande) 4, 800. 00 

IntenHe 5,242.14 

13".  Assurances  du  vapeur  Pauline  dn  l^^**  Janvier  1880  an  15 

juilletl882,  pendant  la  spoliation 19,333.83 

Int^rOts 19,238.45 

14".  Produit  net  dn  remorqua^e  en  1880 100,000.00 

Int<«r6ts 107,180.33 

15«>.  Produit  net  du  remorquage  en  1881 100,000.00 

Int<«r6ts 94,453.13 

16".  Produit  net  du  1"  anvier  jau  15  jnillet  1882 54, 166.51 

Int^rdts 48,403.73 

17' .  Somme  d6tourn6e  par  les  Roncayolo  pour  service  des 

vapours,  en  1879 42,550.00 

Iut<4ret8 38,023.10 

18".  Somme  allou(^e  pour  services  du  vapeur  Pauline  pendant 

rinsurroction  d'avril  et  mai  1882 28,000.00 

Intcrots 25,485.07 

19".  Soldo  restunt  dh  sur  les  17,880  fr.  allou^s  par  TEtat  pour 

le  vapeur  Pa«ZtikJ,  annde  1880 9,780.00 

Intc^rots 10,084.94 

20".  Frais  judiciaires  jusqu'au  30  juin  1882,reduits  k 100,000.00 

Inte<rots 89,712.96 

Total  de  I'Etat  A 2,877,129.10 

Deductions  h  faire  avec  int^rAts,  et  comprenant,  entre  autres, 

une  somme  de  79,536  it.  12  relative  au  poste  No.  1  ci-dessus.  204, 954. 96 

Montant  du  compte  des  sentences 2, 672, 174. 14 

Etal  B.  Get  6t<at  forme,  plus  on  moins,  un  supplement  dn  precedent;  il 
se  ref^re  aussi  en  partie  si  des  decisions  judiciaires  non  connoxes  avec  la 

sentence  arbitral^,  mais  demeurees  sans  effet  par  la  faute  des  pouvoirs 
publics  du  Venezuela. 

Frunca. 
1".  Vorsement  du  capitaino  Santi  non  entr^  en  caisse,  ann^e 

1878 ...  8,000.00 

Int^TcHs 11,385.58 

2".  Montant  de  traitcs  fournies  de  Maraca'ibo  et  Caracas  sons 
la  signature  de  Fal)iani  et  non  vers6  k  la  caisse  de 

1  agence,  ann^e  1878 90,  701. 64 

Int<irAts 128,867.36 
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Francs. 

30.  D^bouTB  d^toum^B  par  B.  Roncayolo,  ann^e  1879 31, 009.  24 

Int^rete 38,545.56 

4<».  D^bit  personnel  de  B.  Roncayolo  en  vers  I'agence  Fabiani, 

ann<Je  1879 24,985.80 

Int^r^ts 30,154.74 

5*".  Deficit  de  caisse  impatable  i\  A.  Roncayolo,  31  Janvier 

1879 29,610.44 

Int<$rAt8 39,198.47 

6*.  Prdliivoments  avouds  et  illicites  de  A.  Roncayolo  31  mars 

1880 35.136.44 

Inlx^retB 43,161.83 

7®  Sur  primes  pay(^8  h  la  caisse  g(^n^rale  des  families,  l"**  oc- 
tobre  1879  et  l«r  mai  1881,  de  4,000  fr.  Pane,  pour  les 

risqnes  resultant  des  voyages  de  Fablani  au  V^n^zudla.  8, 000. 00 

Int<5rM8 9,038.28 

8".  5  novembre  1880,  frais  de  s^jonr  k  Caracas,  avec  famille. .  11, 250. 00 

Int^r^ts 12,267.78 

9".  M^me  date,  frais  de  voyage  et  retour  avec  famille 18, 000. 00 

Int6r^ts 19,629.38 

IQp.  31  aoftt  1880,  frais  do  voyage  et  8<5jour  k  Caracas,  avec 

M.Tedesclii,enjuilletetao(ltl880 4,800.00 

Intdr^ts 5,339.63 

11".  7  novembre  1882,  firais  de  sdjour  h  Caracas  avec  famille 

pendant  14  mois 37,000.00 

Intf^r^ts 35,317.65 

12®.  Frais  de  voyage  aller  et  retonr  avec  famille,  5  novembre 

1882 18,500.00 

Int^rAts .      17,658.80 

13<>.  Credits  r^els  on  snpposi^s  faits  induements  par  A.  Ron- 
cayolo et  dont  le  reooavrement  a  6t6  impossible,  ann^e 

1880 120,000.00 

Int^^r^ts 139,657.79 

14<*.  Staries  et  surestaries  de  Maihieu-Orenga,  du  24  mai  au  15 

aoftt  1880,  snr  166  tonnes  de  jauge,  suivant  tarif  l<^gal.  12, 948. 00 

Int^rets 14,535.18 

15".  Staries  et  surestaries  dn  Char-Etienne,  318  tonnes,  dn  24 

juin  an  l*""^  octobre  1880 29,910.00 

Int^rets 32,968.96 

16\  Staries  et  surestaries  des  Deux- Amis,  24  juillet  an  9  oc- 

tobrel880,  186  tonnes 13,734.00 

Intdrets 15,105.91 

17*'.  Staries  et  surestaries  des  Deux-AmU,  l*""  avril  an  15  juillet 

1882,  186  tonnes 18,786.00 

Intdrets 16,706.92 

18»\  Remise  i\  A.  Roncayolo,  5  novembre  1880 4, 800. 00 

Int^rt^ts 5,185.24 

19".  Complement  de  frais  j  udiciaires  de  1883  h  1886 160, 000. 00 

Int^rtHs 135,023.56 

20**.  Perte  des  capitaux  ddtenns  par  Roche  &,  C'°  et  mont.int 

des  trnites  d'immigration  (assignations  23  mai  1877) . . .  :U7,  814. 32 

Intdrets,  y  compris  ceux  du  poste  n"  21  ci-dessons.. .  583, 716. 68 
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Francs. 
21°.  FraiB  judiciaires.  etc.  (lea  intdr^ts  sont  portds  au  nnm^ro 

prdc^deiit).... : 28,000.00 

Total  deTEtatB 2,386,461.18 

D^ductioDS  coDseuties  (avec  iatdr^ts) 234, 304. 96 

Montant  du  corapte  B : 2,152,146.22 

L'Etat  C  concerne  le  service  du  remorquage;  il  se  monte, 

valeur  au  30  join  1893,  ^  la  sommede 1,916,948.35 

Le  retrait  du  service  du  remorquage  dquivaut  h,  une  d^n6gation  de  jus- 
tice, puisque  le  Gouvernement  restituait,  par  rintermMlaire  d'un  pr6te- 
nom,  aux  Roncayolo,  une  source  de  revenus  aunuels  considerables  qne  le 
jugement -arbitral  avait  attribu^s  ^  Fabiani.  Le  oontrat  d^  remorquage 
dn  7  d^cembre  1874  avait  ^t^  conclu  pour  une  dur^e  de  dix  ans;  le  non- 
renouvellement  du  contrat,  en  1884,  ne  fut  qn'un  acte  de  repr^sailles  dirig^ 

par  les  ponvoirs  publics  oontre  I'adversaire  des  Roncayolo. 

Francs. 

Etat  D       J  5^?*??**? 4,200,000.00 


i 


Enint<5r^t8 3,544,369.13 

Les  dommages  et  int45.r^ts  oompris  dans  cet  6tat  correspondent  aux  sacri- 
fices faits  pour  le  maintien  de  rindustrie  de  Fabiani  et  au  gain  dont  il  a 
6te  frustr^.  Les  frais  g<Sn6raux  de  la  maison  de  Maraoaibo  6taient  de 
52,720  fr.  par  an,  soit  plus  de  350,000  fr.  pour  sept  ann^es.  A  cela  il  faut 
ajouter,  par  172,571  fr.  93,  les  frais  g^^n^raux  de  la  maison  de  Marseille,  par 
102,660  f^.  18,  les  d^penses  personneUes  du  manage  Fabiani,  par  589,425  fir. 
39,  le  compte  d'agios  et  int^r^ts,  plus  le  frSt  de  plusienrs  milliers  de  tonnes 
perdu  par  suite  du  mauvais  vouloir  des  autorit^s,  soit.  100,000  fr.  an  mini- 
mum, le  d<^ficit  de  100,000  fr.  sur  le  produit  de  la  vente  des  navires,  le 
maintien  de  Findustrie  huili^re  exploit<Ee  par  Fabiani  (au  moins  100,000 
fr.),  et  d'antres  pertes  et  sacrifices  p^cuniaires  repr^entant  un  capital 
de  pins  d'un  million  et  demi  et  de  pr^s  de  2,800,000  it,  avec  les  Int^r^ts 
calculus  d^s  le  l""^  Janvier  1883.  D'un  autre  c6te,  Fabiani  aurait  pu,  dans 
des  conditions  ordinaires,  r6aliser  un  benefice  net  de  200,000  fr.  par  an,  si 
son  commerce  d'importation  n'avait  pas  6t<S  arr^t^  par  Tacte  ddliotueuxdn 
7  ddcembre  1874  jnsqu'iV  la  transaction  de  1878  et  repris  ensuite  dans  des 
circonstances  particuli«>rement  difflciles.  L'industrie  huili^re  aurait 
rapport^,  en  outre,  pr^s  de  200,000  fr.  par  an. 

Francs. 

F+of  p      JEn  capital 5,500,000.00 

^'^^^^^■••^Eniutdr^ts 2, 847,.995. 01 

Ce  poste  se  r^ft^re  h  la  r^.paration  du  prejudice  immddiat  et  direct,  caus6 
depuis  le  30  avril  1886,  dpoque  i\  laquelle  Fabiani  6tait  pr^t  {\  r^duire 
amiablement  ses  r<^clamations  aux  pertes  (^prouv^es,  en  <!)liminant  tons  les 
dommages  et  int^rets  qui  d^rivaient  des  actes  de  M.  Blanco.  Celui-ci  refusa 
d'entrer  en  matiere.  La  faillite  de  Fabiani  fut  d<^clarde  pour  non-paiement 
d'une  somme  de  70,000  fr.  an  plus,  alors  qu'on  lul  devait  des  millions  au 
V6n^zu<51a,  et  les  juges  de  Maracaibo  all^rent  mdme  jusqu'Sk  soUiciter  les 
pr<5sidents  des  tribnnaux  do  premit^re  instance  de  Paris  et  de  Marseille  de 
faire  pnblier  Tavis  de  faillite  dans  les  journaux  les  plus  r<^pandus  de  ces 
deux  villes.     Cette  faillite  a  eu  de  dcsastreuses  consequences  et  le  Gk>n- 
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verDement  v6ndzn61ien  est  responsable  des  ddnis  de  justice  qui  I'ont 
d^termiu^e. 

FraDcs. 
Etat  F.  Frais  du  proct's  international 200, 000 

Dans  cctte  somme  sont  compris,  entre  antres,  les  frais  d'installatiou  d« 
Fabianl  et  de  sa  families  &  Paris,  depnis  1886. 

A  COS  prejudices  commerciaux  vient  s^ajonter  le  dommage  6prouv6  dans 
Taffairedu  cbeminde  fer  de  laCeiba ;  Pex^cntion  dos  sentences  aurait  permis 
h  Fabiani  de  se  substitner,  d^8  1881,  h  ses  d^biteurs,  en  exergant  tons  leurn 
droits  et  actions  (coficession  de  la  ligne^  exploitation  de  la  douane,  etc.). 
Cette  entreprise,  que  Fabiaui  eAt  meniSe  k  bien,  a  produit,  dans  les  condi- 
tions les  pins  d<^favorables,  un  bi^n^fice  net  supdrieur  h  250,000  fr.  par  an; 
le  revenu  net  a  6t6  de  389,164  fr.  87  pour  Texercice  1890  h  1891  et  il  doit  6tre 
aujourd'hui  de  plus  d'un  million.  Or  la  concession  ^tait  accordde  pour 
nne  p^riode  de  pr^s  d'un  si^cle. 

La  partie  demanderesse  rdcapitule  ses  (Stats  de  dommages  et  intorSts  et 
arrive  aux  totaux  snivants,  valenr  an  30  juin  1893: 

FrancH. 

1°.  Prejudices  commerciaux 22,944,563.17 

2«.  Affaire  de  la  ligne  de  la  Ceiba 24,000,000.00 

Total  general 46,944,563.17 

III.  Dans  sa  d^e»»e,  le  Gouvernement  v6ndzueiien  rel5ve  d'abord  le  fait 
que  Tobjet  du  litigeest  '*le  d6ni  de  justice  aliegu<5  par  Fabiani,  pour  non- 
execution,  selon  lui,  de  la  sentence  arbitrale  rendu  en  sa  favour  h  Marseille, 
le  15  decembre  1880,  homologuee  par  le  tribunal  civil  de  premiere  instance 
et  confirmde  par  la  cour  d'appel  d'Aix;  et  le  point  de  d<^part  ne  peut  etre 
autre  que  Tarrf^t  par  lequel,  k  la  date  da  6  juin  1882,  la  haute  cour  f6derale 
du  Venezuela  2\  donne  force  executoire  dans  le  pays  h  la  sentence  de  la 
cour  d'appel  d'Aix.'' 

Or  la  sentence  arbitrale  decidait:  1^,  que  Tentreprise  du  remorquage 
devait  etre  mise  sous  le  nom  de  Fabiani ;  2",  que  les  vapeurs  Eclair,  Mara, 
et  Pauline  et  tout  I'outillage  de  Tentreprise  du  remorqnage  apparte- 
naient  k  Fabiani;  3°,  que,  pour  reglement  de  compte,  Andre  Roncayolo 
restait  debiteur  do  Fabiani  de  la  somme  de  538,539  fr.  07  cent.  Les  faits 
anterieurs  i\  la  decision  de  la  haute  cour  fikierale  du  6  juin  1882  ne 
rentrent  point  dans  I'objet  du  litige  actnel,  en  sorte  que  toute  la  question 
k  trancher  tient,  en  sommo,  dans  ces  mots :  la  sentence  arbitrale  a-t-elle 
ete  executee  conformoment  aux  lois  venezudliennes,  et  la  suspension  de 
la  procedure  d'execution  est-elle  imputable  aux  autorites  de  FEtat  defen- 
deur,  ou  k  Fabiani  f 

En  particulier,  Fabiani  a  tort  de  considerer  comme  un  deni  de  justice 
Tarrt^t  du  11  novembre  1881,  emane  de  la  haute  cour  fdderale.  La  juris- 
prudence frangaise  elle-mSme  reconnalt  que  Tarbitre  volontaire  etant  an 
mandataire  et  non  un  magistrat,  cette  circonstauce  enl^ve  }\  sa  sentence 
le  oaractere  d'un  jugement  propremeut  dit.  Et  si  oet  arr6t  reposait  sur 
de  fausses  appreciations  juridiques,  il  ne  faat  pas  oublier,  qn'a  la  date 
du  6  juin  1882,  la  haute  cour  declara  les  sentences  franvaises  executoires, 
lorsque  Fabiani  eut  depose  en  forme  autheutique  la  decision  de  la  cour 
d'appel  d^Aix  (art.  558  C.  proc.  civ.  vdnez.). 

Les  clauses  du  compromis  de  Caracas,  du  7  aoftt  1880,  qui,  en  prescrivant 
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rex^cution  iiuin6diate  et  Bans  recours  possible  aa  V^n^zn^la,  rendaient, 
d'ap^^s  la  demando;  toate  coinparution  inutile  devant  la  haute  cour  f6d^ 
rale,  sont  manifestemeut  contraires  aux  principes  g^n^raux  du  droit,  car 
ancun  £tat  ne  renonce,  en  faveur  des  institutions  d'nn  autre  Etat  on  de 
conventions  entre  parties,  aux  regies  fondamentales  de  sa  legislation. 
^exequatur  doit  Stre  ordonn^,  d^s  lors,  suivant  la  procMure  fix6e  par  la 
loi  du  pays  dans  lequel  il  est  reqnis.  La  oour  avait  Tobligation  de  citer 
Tadversaire  de  Fabiani,  et,  s41  Texigeait,  de  Ventendre. 

Quant  aux  ddnis  de  justice  rentrant  dans  les  termes  du  corapromis,  ils 
n'existent  pas.  L'arrdt  du  6  juin  1882  a  6t6  ex6cut6 ;'  les  tribunaax  v^n^- 
zu^liens  ont  accord^  h,  Fabiani  tout  ce  qu^l  a  r^clam^;  s'il  y  a  en  des 
retards,  c'est  qull  s'en  produit  dans  toute  execution  entray6e  par  un 
d^fendeur  qui  cherche  k  faire  valoir  ses  droits  ou  a  gagner  du  temps,  et 
que  Fabiani  les  a  provoqu<^s  lui-mAme,  soit  par  des  recusations  intempes- 
tiyes,  soit  par  son  ignorance  des  lois  applicables  en  Tesp^ce ;  et  enfin,  la 
sentence  arbitrate  e  6t6  exdcutde  en  conformity  du  droit  Y6n6zn6l\eii,  jus- 
qu'an  moment  oh  Fabiani  d^serta  la  procedure.  Effect! vement,  le  6  julUet 
1882,  le  juge  Mendez  ordonue  Tcxdcution  k  Maracaibo,  sur  requite  de 
Fabiani.  Les  Roncayolo  forment  opposition,  mais  ils  sont  d^bout^s  d^ 
le  11  juillet,  et  le  magistrat  dispose:  ''Ce  jour  6tant  le  quatrieme  depuis 
quo  Pordonnance  d'ex6cntion  a  6t6  rendue  (art.  301  C.  proc.  ciy.),  un 
mandement  sera  adress6  an  juge  du  municipe  de  San- Raphael  en  d^signant 
les  immeubles  et  autres  objets  quo  Roncayolo  pere  et  ills  dolvent  remettie 
k  Fabiani  ....  pour  qu41  le  mette  en  possession  des  dits  objets,  faisant 
nsage  de  la  force  en  cas  de  necessity.''  Le  12  juillet,  le  tribunal  du  muni- 
cipe de  San- Raphael  met  Fabiani  en  possession  des  vapeurs  Eclair,  Mara 
et  Pauline;  le  14  meme  mois,  Tentreprise  du  remorqnage  passe  entre  ses 
mains.  Si  le  juge  de  premiere  instance  admit  I'appel  d'Andr^  Roncayolo 
avec  effet  seulement  d^volutif,  si  le  juge  superieur  raccueillit,  lui,  k  deux 
effets,  et  si  I'execution  demeura  naturellement  suspendue  jusqu'an  juge- 
ment  sur  Tincident,  il  n'y  a  li^  rien  dHll^gal.  Ce  sont  les  recusations  non 
motiy^es  de  Fabiani  qui  out  entra1n6  des  retards,  en  arrStant  toute  la 
procedure  pendant  pres  d'une  annee.  Apr^s  ayoir  tente,  par  trois  fois,  de 
recuser  le  juge  superieur,  il  recusait  encore  le  president  de  la  oour  supreme 
qui  venait  d'autoriser  son  appel  k  regard  de  la  sentence  prononoee  sur  la 
troisi^me  recusation. 

En  somme,  Fabiani  envisagea  qu^l  avait  tout  gain  k  interrompre  la  pro- 
cedure et  il  n'exerga  contre  les  juges  dont  il  fletrit  apr^  coup  les  actes 
pretenduement  iliegaux  et  eriminels,  aucun  des  recours  donnes  par  les 
lois  nationales.  Les  erreurs  qu'il  a  pu  commettre  n'engagent  pas  non  plus 
la  respoDsabilite  de  TEtat  defendeur;  Tart.  2  du  Code  civil  venezu^ien 
porte  que  'Tignorance  des  lois  ne  dispense  pas  de  Tobllgation  de  les 
observer." 

Fabiani  afflrme  bien,  sans  preuves  serieuses,  que  le  pouvoir  execntif 
federal  intervenait  abusivement  dans  la  procedure  d'executioo.  Mais 
c'est  lui-m6me  qui  sollicita  intervention  du  Gonvernement,  en  se  fondant 
sur  une  interpretation  erronee  du  sec.  17  de  Tart.  13  de  la  constitution. 
La  separation  des  pouvoirs  existe  au  Venezuela  comme  en  Suisse  et  ail- 
leurs.    Fabiani  a  ete  mal  conseilie  ou  mal  inspire. 

Le  10  jaillet  1883,  le  fonde  de  pouvoirs  de  Fabiani  s'adresse  de  non- 
veau  k  la  haute  oour  federale  pour  qu'elle  enjoigne  au  juge  d'executer 
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Farret  da  6  jnin  1883;  le  8  d^cembre,  ]a  cour  fait  droit  h  ces  conclnsions. 
C^^tait,  au  dire  de  Fabiani^  la  condamnation  du  syst^me  de  tergiversa- 
tions inaagar^  par  le  juge  sap^rieur;  s'il  en  est  ainsi,  11  devait  proc^der 
centre  oe  dernier  en  application  de  1'  art.  341  du  Code  p^nal  Y<^n6zu^lien| 
sous  peine  de  perdre  son  recoars.  Les  6trangers  ne  sanraient  se  r^clamer 
de  privileges  qiie  les  nationaux  n'ont  point.  D'ailleurs,  le  19  Janvier  1884, 
le  tribunal  de  Maraoalbo  ordonne  Fex^^dition  des  sentences  fran^aises; 
le  8  fevrier,  le  repr^sentant  de  Fabiani  requiert  ^embargo  snr  les  droits 
et  actions  de  Roncayolo  dans  la  douane  et  le  chemin  de  fer  de  la  Ceiba;  le 
lendemain,  le  mandataire  d'Andrd  Roncayolo  forme  opposition,  en  all^- 
guaut  que  la  haute  cour  f^d^rale  n'<Stait  pas  compi^tente ;  le  13  f^vrier, 
le  tribunal  de  premiere  instance  6carte  la  demande  de  Fopposant;  le  23 
cependaut,  sur  requite  d'Andr6  Roncayolo,  la  conr  supreme  de  justice  de 
PEtat  rend  son  arrdt  de  conflit,  et,  en  se  basant  sur  Tart.  50  C.  proc.  civ. 
v^n^z.,  le  tribunal  suspend  rex6cution. 

Au  lieu  de  faire  trancher  le  oonflit  de  competence  par  le  tribunal 
extraordinaire  que  pr<$voit  Tart.  16  de  la  loi  du  16  mai  1882,  Fabiani 
abandonna  la  procedure,  en  pr^textant  qn'il  chercherait  en  vain  h  obtenir 
justice  au  y^n^zn^la.  Or  la  cour  supreme  de  I'Etat  Falcon  avait  unique- 
ment  revendiqu6  (cfr.  art.  89  de  la  Const.  v6n<^z.)  Fautonomie  judiciaire 
d'un  des  Etats  conf(6ddr6s,  comme  elle  en  avait  le  droit;  taut  que  la  ques- 
tion de  competence  n'^tait  pas  rdsolue,  Fabiani  ne  pouvait  se  plaindre  d'un 
d^ni  de  justice.  Et  11  avait,  au  surplus,  la  facultd  de  rechercher  le  tribunal 
en  dommages  et  intdrdts,  si  FarrSt  de  conflit  avait  6t6  injustement  rendu 
(art.  57  C.  proc.  civ.  v^nez.).  A  ce  moment,  en  effet,  il  n'avait  pas  d'action 
centre  le  Venezuela,  mats  centre  la  cour  snpr^^me  de  FEtat  Falcon.  II 
avait  k  snivre  la  voie  que  la  loi  trace  anx  etrangers  comme  aux  nationaux ; 
et  11  lui  etait  interdit  d'exiger  une  indemnite  de  la  nation,  avant  d'avoir 
epaise  les  recours  Idgaux. 

Relativement  au  service  du  remorquage,  le  Venezuela  pouvait  denoncer 
le  contrat  du  7  decembre  1874  ponr  son  echeance;  ce  qu'il  a  fait,  en  dis- 
posant  que  le  nouveau  contrat  n'entrerait  en  vigueur  qu'd.  Fexpiration  des 
dix  annees  de  la  concession  antedeure,  so  it  d^s  le  8  decembre  1884.  L'Etat 
n'avait  pas  perdu  son  droit  souverain,  parce  que  Fabiani  avait  des  contes- 
tations judiciaires  au  Venezuela  avec  des  particuliers. 

L'hypoth^que  prise  sur  la  donane  de  Ceiba,  meme  en  admettant  que 
les  droits  des  Roncayolo — au  reste,  cedes  k  un  tiers— fussent  snsceptibles 
d'hypotb^que,  ne  pouvait  produire  d'effets  legaux  avant  un  jugemont 
rendu  sur  Fopposition  formee  par  le  gonvernement  de  la  section  de  Zulia. 
L'inscription  hypotbecaire,  de  120,000  fr.,  radiee  le  3  septembre  1887,  par 
les  syndics  definitifs  dela  faillite  Fabiani,  n'entre  pins  en  ligne  de  compte, 
d'autant  plus  qu'une  inscription  resultant  d'une  sentence  etrang^^re  ne 
saurait  dtre  la  consequence  immediate  de  celle-ci,  mais  seulement  de  Vexe- 
quatur  accorde  par  les  tribunaux  nationaux.  Quant  au  contrat  du  21 
ootobre  1885,  Fabiani  devait  Fattaquer  au  moyen  de  Faction  paulieiine, 
s'il  le  tenait  pour  franduleux;  il  s'en  est  bleu  garde,  et  il  crie  au  deni  de 
juBtice  avant  meme  d'avoir  saisi  les  autorites  judiciaires. 

En  outre,  la  convention  franco-venezueiienne  do  1885  n'est  nuUement 
oontraire  au  principe  de  la  non-retroactivite  des  lois.  Conforme  k  tous 
egards  aux  lois  anterieures  (art.  10  de  la  Const.,  art.  5  du  decret  du  14 
fevrier  1873),  elle  ne  donue  oavertnre  k  Faction  diplomatique  que  lorsqne 
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lea  dtraDgers  ont  dpnis<^  lea  recours  l^gaux.  Le  ministre  de  France  a  Cara- 
cas, danH  sa  note  du  3  aoAt  1887,  a  reconnii  ''que  lea  rc^clamations  ^lev^es 
de  ce  chef  (pour  ddnis  de  justice)  rentrent  dans  les  pr^visious  de  I'art.  5 
de  la  convention  du  26  novembre  1885."  Get  acte  est,  de  plus,  r^serv^ 
dans  le  compromis  da  24  fdvrier  1891,  et,  s'il  nVtait  pas  applicable  il  I'af- 
faire  Fabiani,  toutes  les  reclamations  de  ce  dernier  seraient,  anx  termes  du 
d6cret  du  14  f^vrier  1873,  justiciables  de  la  haute  conr  f<5derale. 

Le  Gouvernement  d<^fendeur  critique  ensuite  F^tat  de  dom mages  et 
int^rdts  de  la  partie  demanderesse.  La  plupart  des  indemnit^s  rdclam^es 
sont  exclues  par  les  termes  m^mes  du  compromis.  Fabiani  n'est,  au 
demeurant,  ordancier,  que  des  Roncayolo.  La  faut<e  des  autorit^s  v^n6- 
zu61ienne8  n'est  pas  mieux  <5tablie  que  la  responsabilitd  de  TEtat.  Tonte 
la  demande  repose  sur  des  affirmations  de  Fabiani  qui  n'ont  auoune  valear, 
ni  en  fait  ni  en  droit. 

La  defense  conclut  d^8  lors  h  ce  qu'll  plaise  h  Parbitre  de  decider  que 
le  V^ndzudla  n'est  pas  responsable  des  dommages  que  Fabiani  dit  avoir 
eproav<^8  pour  d6ndgations  de  justice. 

IV.  Dans  sa  r4pliq%ie,  le  Gouvernement  demandeur  constate,  entre  autres, 
qu41  appartient  i^  Farbitre  de  d<^terminer  souverainement  le  point  de 
depart  des  ddndgatious  de  justice  prdtendues  par  Fabiani,  le  compromis 
etant  r<^dig<^  en  termes  tr^s  gdndraux.  Le  ddni  de  Justice  est  nettement 
ddfini  h  Tart.  288  du  C.  pdn.  vdndz.,  et  la  definition  en  est  tr^s  large. 

II  convient  de  remarqner  encore  que  Tarret  du  11  novembre  1881,  qui  est 
en  contradiction  flagrante  aveo  celui  du  6  juin  1882,  dquivaut  ^  une  d6ne- 
gation  de  justice  dont  les  consequences  ont  ete  tr^s  graves;  les  motifs  de 
oet  arret  sont  inadmissibles.  II  y  a  eu  violation  des  art.  656  a  558  C.  proc. 
civ.  vondz.  et  refus  d'exdcution  d'une  sentence  definitive  dans  le  sens  de  la 
convention  du  26  novembre  1885.  L'arbitre,  en  consultant  le  Diario  de 
la  haute  cour  feddrale,  ponrra  verifier  mdme  si  elle  a  tenu  du  12  an  31 
octobro  1881,  les  deux  audiences  provues  par  la  loi  (art.  Ill,  ibid,  et  288  C. 
pen.  vendz.). 

Tout  ce  que  dit  la  defense  au  scget  de  Topposition  des  Roncayolo  et  des 
recusations  de  Fabiani,  est  sans  concluance  au  vu  de  Tarrdt  de  la  haute 
cour  feddrale  du  8  ddcembre  1883,  qui  declare  que  Uexeoution  des  sen- 
tences frau^aises  a  dte  interrompue  par  des  recours  iliegaux.  Gr&ce  }\  des 
retards  contraires  aux  lois,  Fabiani  u'a  pu  mettre  ^embargo  sur  les  droits 
et  actions  de  ses  debiteurs.  II  a  fallu  des  aundes  pour  no  pas  rendre  une 
ordonnaiice  d'execution,  qui  devait  etre  prononcde  seance  tenante. 

II  n'dtait  pas  possible  de  recbercher,  au  prealable,  en  responsabilitd  le 
jugesnperieur  de  MaracaTbo  et  la  cour  suprc^^me  de  PEtat  de  Falcon, 
puisque,  depuis  prt's  de  quatre  ans,  Fabiani  redamait  vaiuement  Vexequa- 
titr  d'un  jugement  inattaquable. 

Suit  un  '*etat  definitif"  des  preuves  invoqiiees. 

v.  Le  Gouvernement  ddfendeur  insiste,  dans  sa  duplique,  sur  la  oircon- 
stanoe  que  des  negociations  auxqnelles  le  compromis  a  donnd  lieu  et  de 
ses  termes  mcmes  il  resnlte  que  cet  actc  se  refere  exclnsivement  anx  faits 
posterieurs  h  Tarr^t  du  6  juin  1882.  L'arrdt  du  11  novembre  1881  etait 
parfaitement  correct,  puisque  rhomologation  de  la  sentence  arbitrale 
n'etait  pas  definitive,  lo  7  juin  precedent,  date  du  dep6t  de  la  requdte  ^ 
fin  iVexequatur. 

En  oe  qui  conceme  le  con  flit  de  competence,  ul  Fabiani  lui-mdme,  ni  sa 
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partie  adverse  ne  sont  adre68<S  h  la  conr  de  cassation  on  k  la  haute  oour 
f^ddrale,  pour  provoquer  la  solution  dn  conflit  et  lis  n'ont  pas  foarni  le 
papier  timbrd  n^cessaire  k  la  procMure,  qui  a  6t6  abandonnde. 

La  duplique  pose  on  principe:  qu'il  n'y  a  pas  eu  de  d^ni  de  justice^  pas 
plus  d'apres  les  lois  vdndzn^liennes  que  d'apr^s  Tart.  506,  C.  proc.  civ.  it., 
ou  les  lois  allemande  et  Suisse ;  que  TEtat  n'est  point  responsable  des  actes 
de  ses  fonctionnaires  de  I'ordre  jndiciaiiey  si  cette  responsabilit^  n'est  for- 
melleinent  consacrde  par  la  loi,  et  que  le  droit  Y<5u<^zu^lieu  ne  la  proolame 
pas,  taut  que  les  strangers  l<^s<^s  n'ont  pas  port<^  leurs  demandes  d^ndem- 
nit<^  devant  la  hante  conr  fdddrale;  que  rinterveution  diplomatique  enfin 
est  inadmissible,  anssi  longtemps  que  les  recours  prcYUS  par  les  lois 
territoriales  n'ont  pas  6t6  <^puis<^s. 

VI.  Par  son  ordonnauce  de  juillet  1895,  Tarbitre  a  invito  lo  Gouvemement 
demandeur  h  produire  divers  documents  et  rensoignemente  compldmen- 
taires,  et  prescrit  I'auditidn  de  diflV^rents  t^^moins  invoquds  en  demande. 
De  ces  t(^moins,  trois  senlement,  MM.  Plumacher,  R.  Seijas  et  F.  Osio  ont 
pu  6tre  entenduB,  en  presence  des  parties,  par  les  soins  de  M.  le  repr^sen- 
tant  des  £t>ats-Uni8  d'Am<^riqae  ti  Caracas;  il  a  fallu  pr^s  d'mieann^e 
pour  recueillir  ces  t^moignages.  Des  quatre  autres  t^moins,  Pun  est  d<^<cdd6 
au  cours  du  proces,  deux  n'ont  pu  6tre  atteints  et  le  qiiatri^me  a  refns^  de 
rdpondre  aux  questions  qui  lui  ^talent  pos^Ees,  vn  sa  quality  d'anoien  Presi- 
dent de  I'an  des  deux  Etats  en  cause. 

Une  partie  des  documents  et  renseignements  compl^mentaires  requis  par 
Tordonuance  do  juillet  1895  ont  ^M  fournis.  11  n'a  pas  6M  pris  de  conclu- 
sions contre  Pauthenticit^  des  pieces  produites  de  part  et  d'autre ;  Parbitre 
appr^ciera  libremeut,  en  consequence,  leur  valeur  probanto  et  leur  force 
obligatoire.  Les  diffionlt^s  soulev^es  par  Papport  m^me  des  preuves 
litt^^rales  ont  6t6  ^cart^es,  ainsi  que  cela  resort  des  ddclarations  des  Gou- 
vernements  intdress^s. 

VII.  La  proc^Sdure  a  6t6  doolar^e  close  par  Parbitre  le  21  octobre  1896. 

B,—En  dr<nt, 

I. 

II  importe,  en  tonte  premiere  ligne,  de  d(^term  uer  exactement  Pobjet 
du  dif!'4rend  soumis  h  Parbitrage.  Aux  termes  du  compromis  du  24  f<5vrier 
1891,  la  question  litigiense  est  de  savoir  si,  "d'apriss  les  lois  du  Vdn^^zu^la, 
les  principes  g^ni^raux  du  droit  des  gens  et  la  convention  (du  26  novembre 
1885)  en  vigueur  entre  les  deux  puissances  contraotantes,  le  Gouvomement 
v^n^zudlien  est  responsable  des  dommages  que  Fabiani  dit  avoir  ^prouv^s 
pour  d^nogations  de  Justice.''  Ind^pendamment  m^me  de  Pintention  des 
parties  manifest^e  durant  les  n^gociations  auxquelles  a  donn6  lieu  la 
convention  franco-v6n<$zudlienne  de  1885, 11  result's  h  P^videnoe  du  texte 
meme  du  compromis  et  de  Tensemble  des  faits  de  la  cause,  que  le  Gouveme- 
ment ddfendeur  est  actionn6  nniqnement  k  raison  de  la  non-ex6oution, 
pur  les  antorit^b  vdndzudliennes,  du  Jugement  arbitral  rendu  k  Mar- 
seille, en  date  du  15  d6cembre  1880,  entre  Antoine  Fabiani,  d'une  part, 
Benolt  et  Andr6  Roncayolo,  d'autre  part.  L'Etat  demandeur  semble  memo 
reconnaltre  que  la  d<Sndgation  de  justice  initiale  est  Parrot  du  11  novembre 
1881  (R^liqu€f  p.  2) ;  et,  comme  on  la  verra  plus  loin,  il  est  inutile  de 
rechercher  s'il  faut  conslddrer  plut6t  I'arrctdu  11  novembre  1881  que  celui 
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du  6  jaln  1882,  comnie  point  de  dispart  des  respoiiBabilit^s  ^yentaelles 
eiicourues  dans  le  sens  du  compromis. 

D'un  autre  c6t^;  la  signification  du  mot  ''d^u6gation  de  Justice''  Tent 
Hre  pr^cisi^e.  II  convient  d'entendre  par  1^  toute  acte  qui  devra  ^tre 
envisage  comme  une  d^n^gation  de  justice,  soit  d'apr^s  les  lois  du  Y^n^- 
zu<^la,  soit  d'apres  les  principes  g^n6raux  du  droit  des  gens,  soit  d'apr^a 
la  convention  du  26  novembre  1885,  le  compromis  n'exigeant  pas  la 
concordance  absolue  de  ces  trois  sources  juridiqnes  et  des  differences 
essentielles,  ou  memo  notables,  u'existant  d'ailleura  pas  entre  elles  snr  la 
mati^re. 

La  legislation  vdn^zuelienne  ne  fournit  pas  une  definition  directe  do  la 
ddn^gation  do  justice.  Cependant  le  ddoret  du  14  f6vrier  1873,  sur  lee 
droits  et  devoirs  des  etrangern,  dispose  i\  cet  dgard,  dans  son  art.  5,  que 
les  strangers  ont  le  droit  de  recourir  ^  Fintervention  diplomatique 
''lorsque,  ayaut  dpuise  les  recours  l^gaux  devant  les  tribunaux  comp6teus, 
il  apparal t  clairemeut  qu'il  y  a  eu  ddni  de  j ustice  on  injustice  notoire."  £t 
les  art.  282  et  288  du  C.  p^n.  y6n6z.,  du  27  ayrll  1873,  sont  ainsi  con^us : 
"Tout  juge  ex6cuteur  d'une  sentence  rendne  ex^cutoire,  qui  refnsera 
ouvertement  de  I'accomplir,  sera  punide  la  mdme  peine  edict^e  par  Particle 
precedent  (amende  on  detention),  sans  prejudice  des  poursnites  auxquelles 
il  y  aura  lien  de  proc^der  de  ce  fait  (282).  Lea  magistrats  d'un  tribunal 
agr^ge  et  autres  juges  qui  u'exp^dieront  pas  les  affaires  avec  la  c^ierite 
prescrite  par  les  lois,  qui  ne  dicteront  point  les  ordonnances  et  sentences 
dans  les  d^lais  impartis  par  ces  md.mes  lois,  qui  prorogeront  ou  abr^geront 
iuduement  les  d^lais  accord^s  aux  parties,  ou  qui,  d'une  mani^re  quel- 
conque,  retarderont  la  solution  des  proces  civils  ou  criminels,  seront  puuis 
de  la  suspension  de  rempioi  pendant  une  dur^e  de  un  h  six  moi8''(288). 

On  pent  pr^tendre  que  le  d^cret  de  1873  ne  saurait  etre  inToqu6  dans  ce 
cas,  attendu,  qu'entre  la  France  et  le  Vdndzneia,  la  question  du  droit  :\ 
I'iutervention  diplomatique  a  6t6  r^glde  par  la  convention  prdcitee  de 
1885.  En  v^rite,  un  acte  international  a  6t6  substitud,  sur  ce  point,  h  une 
lot  purement  uationale  (erf.  art.  10  de  la  Const.  v6n6z,  de  1881),  et,  bien 
que  le  compromis  reserve  Tapplication  des  lois  veuezueiiennes,  il  ne  vise 
que  celles  de  ces  lois  opposables  au  Gouvernement  demandeur;  or,  celle 
de  1873  a  4t6  modifi^e,  pour  les  ressortissants  fran^ais,  dans  son  art.  5  du 
moins,  par  une  convention  posterionre,  obligatoire  pour  les  deux  Etats 
signataires  du  compromis. 

S'il  en  est  aiuHi,  la  sonle  definition  dont  il  est  possible  de  tenir  oompte, 
eu  droit  v<^n^zueiien,  est  celle  d'es  art.  282  et  288  de  Code  penal  de  1873, 
qui  assimilent  h  une  d^negation  de  justice,  tout  faits,  d'une  antorit^  judi- 
ciairej  constituant  un  refus  d'execution  d'une  sentence  rendne  executoire, 
un  retard  illegal  dans  I'expedition  des  affaires,  un  defaut  de  prononcer  les 
ordonnances  et  sentences  dans  les  deiais  fixes,  une  prorogation  ou  une 
reduction  indue  des  deiais  etablis  par  la  loi,  ou  encore  tout  retard  quel- 
conque  apporte  ]\  la  solution  d'un  proems.  Les  refus  d'exeontion,  I'inob- 
servation  de  deiais  peremptoires  et  les  retards  iliegaux  qui  pen  vent  6tre 
reprocbes  aux  juges  dans  I'exercice  de  Icurs  fonctions  sont  done  les  trois 
ordres  de  faits  caracteristique  de  la  denegation  de  justice,  dans  la  legisla- 
tion du  Venezuela. 

La  convention  du  26  novembre  1885  porte  ce  qui  suit,  en  son  art.  5 :  "Afin 
d'eviter  h  I'avenir  tout  ce  qui  pourrait  troubler  leurs  relations  amicalea, 
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lesliaates  parties  oontractantes  conviennent :  que  lears  repr^Bentanta  diplo- 
matiques  n'interviendront  point  en  maticre  de  proclamations  ou  de  plaintes 
de6  particuliers  dans  lea  affaires  qui  sont  de  la  oomx><5tence  de  la  justice  civile 
on  p6na1e,  confornK^ment  aux  lois  locales;  &  moins  cependant  qu'il  ne 
s'agisse  de  d^ni  de  justice  ou  de  retard. dans  la  procr'dure  contraire  &  la 
coutume  ou  a  la  loi,  ou  d'inex(^cution  d'un  arret  ddfinitif,  ou  enfin  de  la 
Tyjlation  dvidente  des  trait45s  ou  des  regies  du  droit  des  gens,  malgr6 
raccomplissement  de  toutes  les  formalitds  l<^gales.''  On  a  paru,  dans  la 
deniande  tout  an  moins  coutester  Papplicabilitc  de  la  dite  convention  au 
litige  actnel,  eu  invoquant  le  principe  de  la  non-rtHroactivit<$  des  lois  et 
en  rappelant  que  I'affaire  Fabiani  remonte  i\  uue  periode  ant<Orieure  k  la 
date  du  26  novembre  18S5.  Mais,  en  I'esp^ee,  ce  n'est  point  Fabiani  per- 
sonnellement  qui  est  partie  au  proo^s;  Farbitrage  est  conclu  non  pas 
entre  lui,  mais  entre  la  R^publi<[ue  Franyaise  et  le  Vdnr^zu^la.  L*£tat 
demandeur  est  lid  par  Tacte  international  susmeiitionn<^,  pour  toutes  les 
^  interventions  diplomatiiiues  h  venir.  An  demeurnnt,  la  convention  est 
expressdment  reconnue  applicable  h  la  pr<5sente  oonte^tation  par  le  com- 
promis  du  24  f<^vrier  1891 ;  elle  fait  loi  entre  les  deux  pays. 

Une  definition  directe  du  d6ui  de  justice  n'est  point  donn<Oe  par  Vart.  5 
de  la  CoDveution  franco- vdn6zu<^]ienne;  le  texte  le  signale  seulenient 
parmi  les  causes  d'nne  intervention  diplomatiquo,  et  on  pourrait  m^me 
croire  qu'il  le  distingue  en  ([uelque  sorte  des  antres  causes  d'intervention — 
retards,  inexdoution  d'un  arr^t  d<$tinitif,  etc. — ou  qu'il  Ten  sdpare  nette- 
ment.  Mais,  sans  qu'il  soit  besoin  d'examiner  si  les  parties  ont  employ^, 
dans  le  compromis,  I'expression  de  ''  ddn^^gation  de  justice"  comme  equiva- 
lent exact  du  tenne  de  ddui  de  justice,  qui  est  gon(5ralenient  adopts  par  la 
b^gislation,  la  jurisprudence  et  la  doctrine,  il  est  perniis  d'aflarmer  que 
I'art.  5  ci-dessus  assimile  pleinement  au  doni  de  justice,  quant  h  leurs  etfets, 
les  retards  illcgaux  de  procedure,  Tinex^^'cution  d'arr^ts  ddfiiiitifs,  les  vio- 
lations flagrautes  du  droit  commises  sous  Fapparcnce  de  la  l<^galitd;  dans 
tons  ees  cas,  intervention  diplomati(][ue  est  declarde  admissible,  ponrvu 
qu'il  s'agisse  d'affaires  rentrant  dans  "la  comp<^tence  de  la  justice  civile 
ou  pdnale."  La  condition,  posde  par  le  ddcret  de  1873,  de  I'c^puisement  des 
ponrvois  Icgaux  devant  les  tribuuaux,  n'est  pas  rappelde  dans  la  Conven- 
tion de  1885,  et  il  serai  t  excessif  de  dire  que  I'urt.  5  in  fine  de  cet  actc  inter- 
national ("malgrd  I'accomplissemeut  de  toutes  les  foruialitds  Ir^gales"-)  se 
rapporte  aux  actions  on  responsabilitd  dirigoes  centre  les  antorit<Os  fau- 
tives;  ces  ' '  formalit<5H  l<^gales"  s'enteudent  de  celles  h  I'observation 
desquelles  est  subordoun<^-  I'accomplissement  de  Facte  judiciaire  qui  peut 
avoir  d(^termin<S  un  d(^ni  de  justice,  ou  I'une  des  autres  causes  de  I'intcr- 
vention  diplomatique;  ellos  sont,  par  consequent,  autcrieures  au  ddui  de 
justice  lui-meme. 

En  consultant  les  principes  gendraux  du  droit  des  gens  sur  le  ddni  de 
justice,  c'est-»\-dire  les  r^gles  communes  h  la  plupart  des  legislations  ou 
enseignees  par  la  doctrine,  on  arrive  i\  decider  que  le  ddui  de  justice  com- 
preud  non  seulement  le  refus  d'nne  an  tori  t6  judiciaii*e  d'exercer  ses 
fonctions,  et,  notamment,  de  statuer  sur  les  requites  qui  lui  sont  soumises, 
mais  aussi  les  retarifs  obstines  de  sa  part  :\  prononcer  ses  sentences  (cfr. 
jirrets  du  tribunal  federal  Suisse  des  11  juin  1880  et  7  mai  1884,  dans  le 
Journal  des  jyibtinauj-f  annde  1880,  p.  801,  ct  annde  1884,  p.  402;  Code  de 
proc.  civ.  fraiiyais,  art.  50t)  et  507;  Garsonnet,  Traits  the'orique  et  pratique 
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deprocedure,  vol.  I,  p.  225  et  229;  Huo,  Commentaire  thearique  et pratique  du 
Code  oivil,  vol.  I,  n"  180;  Holtzendorff,  BechtslexHconj  article  ''Rechtsver- 
weigerang ;"  Wetzell,  System  dee  ordentlicken  CivilprooeaseSf  5°*<^  6d,y  p.  815 
et  463;  Labaud,  Das  Staatsrecht  des  Deutsoken  Reichs,  vol.  II,  n<»  242  et  243; 
Holtzendorffy  Handhuch  des  VolkerreohtSf  vol.  II,  p.  74  et  note  5  p.  75). 

En  r^alit^,  les  puissanoes  compromettanteB  semblent  avoir  voulu  attri- 
baer  auz  mots  ''d^ndgations  de  justice''  leor  signification  la  plus  dtendne 
(Justitia  denegata  vel  proiraota)  et  y  faire  rentrer  tons  les  actes  d'aatoritds 
judiciaires  impliquant  un  refus  direct  on  d6gais6  de  rendre  la  jastice.  An 
lien  de  reproduire  textuellement  les  termes  de  la  Convention  de  1885,  elles 
out  choisi  une  formule  g^ndrale  embrassant,  dans  les  limites  de  ladite 
Convention,  les  grieis  judiciaires  de  Fabiani  contre  le  Y^n^zu^la,  griefs 
qui,  s'ils  Bont  fond^s,  ont,  en  partie  du  moins,  la  port^  de  d<Sni8  de  justice, 
tant  d'aprbs  I'art.  5  de  cet  aote  international,  que  d'apr^  les  lois  v6d6zu& 
liennes  et  le  droit  des  gens.  Ce  sent,  effectivement,  les  reclamations  de 
Fabiani,  oommuniqu6es  k  son  gouverneraent,  qui  devaient  inspirer  la  redac- 
tion du  compromis;  et  la  mission  de  Farbitre  consiste  precisdment  h 
decider  si  le  Venezuela  est  '^  responsable  des  dommages  que  Fabiani  dit 
avoir  eprouves  pour  denegations  de  justice.'' 

II  n'est  pas  douteux,  qu'&  I'epoque  oil  le  compromis  a  ete  signe,  les  recla- 
mations de  Fabiani  reposalent,  entre  autres,  k  la  fois  snr  des  denis  de  Jus- 
tice sensu  sirioto,  et  sur  d'autres  faits,  tels  que  les  denis  de  justice  sens* 
lato  indiques  dans  la  Convention  de  1885.  Et  TEtat  defendenr,  apr^  avoir 
cite  une  note  du  3  ao(lt  1887,  oh  la  legation  franyaise  ^  Caracas,  reduisant 
les  pretentions  de  Fabiani  ^  '^  ce  qu'elles  comportent  en  droit,''  tout  en 
reservant  ''le  surplus,"  et  invoquant  k  I'appui  de  sa  demande  en  dommages 
et  interets  le  ''refus  d'execution  des  sentences," ainsi  que  le  defant  "d'ex- 
ecution  des  sentences  en  temps  utile,"  —  I'Etat  defendenr  ^Joute  ceci: 
"  Le  Gouvemement  du  Venezuela  trouva  sans  fondement  les  pretentions  de 
Fabiani  i\  redamer  une  reparation,  parce  qu'il  n'y  avait  pas  eu  deni  de 
justice,  ni  lieu  de  recourir  h  I'intervention  diplomatique"  (Defense,  p.  3). 
Ainsi,  I'objet  du  differend  et  ses  origines  sont  reconnus  des  parties;  c'est 
pour  rofus  d'execution  du  jugement  arbitral  du  15  decembre  1880  que 
Fabiani  possedait  contre  deux  debitenrs  domioilies  an  Venezuela,  on  pour 
defiaut  d^exdcution  par  suite  de  I'admission  de  moyens  iliegaux,  que  la 
France  a  pris  en  mains  les  interets  de  son  national.  Le  Gronvemement 
venezueiien  conteste  le  droit  de  son  adversaire  de  I'actionner  en  responsa- 
bilite,  non  point  parce  qu'il  n'envisagerait  pas  les  faits  judiciaires  aliegues 
par  Fabiani,  s'ils  etaient  >'Tais,  comme  emportant  des  denis  de  justice, 
mais  parce  qu'il  voit  I'absence  de  denis  de  justice  dans  I'inexactitude  de 
ces  faits  ou  dans  la  desertion  de  la  procedure  avant  I'epuisement  des 
recours  legaux.  Les  parties,  en  s'appuyant,  dans  le  traite  d'arbitrage,  snr 
la  Convention  de  1885,  ont,  quoiqu'elles  ne  parlassent  au  compromis  que 
de  "denegations  de  justice,"  considere  que  I'arbitre  pouvait  retenir  comme 
des  elements  du  proems  les  faits  rentrant  dans  le  cadre  de  la  convention 
prerappeiee  et  const itntifs  de  denis  de  justice  en  droit  venezueiien  comme 
d'apr^B  le  droit  des  gens :  de  Tavis  memo  des  interessds,  d^s  lors,  et  confer- 
m6ment  anx  text>es  applicables,  les  denegations  de  justice,  dans  le  sens  du 
compromis,  s'en  ten  dent  de  tous  refus  directs  ou  deguises  de  jnger,  de  tous 
retards  de  procedure  iliegaux  et  de  toiites  inexecutions  d'arrdts  definitifs, 
moyennant  que  ces  faits  concernent  des  affaires  de  lajiuftice  civile  ou  pinole. 
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soient  imputables  h  des  auioriUs  judiciairea  da  Y6n6zn€l&  et  se  soient 
prodoits  ''malgr^  I'accompliBsement  de  toatee  lea  formalit^s  l^gales^'  par 
la  partie  I6s6e, 

En  revanche,  le  Y^n^zn^la  n'enconrt  aucane  responsabilit^y  selon  le 
oompromis,  k  raison  de  faits  strangers  anz  antoritk^s  Judiciaires  de  FEtat 
d^fendenr.  Les  reclamations  que  le  demande  fonde  sur  des  "faits  du 
prince/'  qui  sont,  soit  des  changements  de  Idgislation,  soit  des  actes  arbi- 
traires  da  pouvoir  ex^cntif,  sont  absolnment  sous  traites  ^  la  decision  de 
I'arbitre,  qui  ^limine  de  la  procedure  tous  les  all^gu^B  et  moyens  de  preuve 
y  relatifs,  en  tant  qu*il  ne  pourrait  pas  les  retenir  en  yae  d'<^tablir  d'autres 
faits  concluants  et  connexes  relatifs  anx  d^n^^gations  de  justice. 

II.  Ce  sont  bien  lea  ddn^gations  de  justice,  commises  au  cours  de  la  pro- 
cedure d'execntion  de  la  sentence  arbitrale  du  15  d^ccmbre  1880,  et  Tap- 
pr6ciation  dyentuelle  de  leurs  consequences  pecuniaires,  qui  ferment 
Tobjet  du  litige  actoel.  II  est  cependant  ndcessaire  de  relever  encore  une 
objection  de  la  demande. 

La  situation  Jndiciaire  de  Fabiani  au  Venezuela  fut  liquidee,  d'abord, 
par  la  transaction  du  31  Janvier  1878.  Apr^s  une  serie  d'incidents 
Fabiani  renon^ait  au  benefice  de  cet  acte  et  signait  le  compromis  qui  a 
donne  naiBsance  h  la  sentence  arbitrale  du  15  deoembre  1880.  La  partie 
demanderesse  a  expose  qu'elle  avait  adhere  h  ce  compromis  sous  Fempire 
d'une  force  mi^eure  et  qu'il  ne  couvrait  pas  les  denegations  de  justice 
anterieures.  Mais  elle  reconnalt  sans  detour  {demandCf  p.  142  et  s.)  que 
Fabiani,  qui  aurait  pu  faire  casser  le  compromis  par  les  tribunanx  fran^ais, 
prefera  reserver  Favenir  de  son  commerce  au  Venezuela  en  epuisant  tous 
les  moyens  de  conciliation ;  Fabiani  se  contentait  ainsi  de  I'etat  de  choses 
cree  par  Facceptation  de  la  juridiction  arbitrale,  et  d'ailleurs,  depuis  ce 
moment,  ses  efforts  judiciaires  au  Venezuela  tendirent  uniquement  &  Fexe- 
cntion  du  jugement  du  15  decembre  1880.  Le  motif  tire  de  la  vis  major, 
qui  aurait  affecte  le  compromis  de  1880  et  qui  reculeraitle  point  de  depart 
des  denegations  de  justice  comprises  dans  la  presente  instance,  ne  saurait 
done  6tre  pris  en  consideration.  Des  denegations  de  justice,  en  vertu 
desquelles  il  serait  possible  de  rechercher  le  Venezuela  en  responsabilite 
devant  Farbitre,  n'ont  pu  se  produire  avant  Fintroduction  de  la  procedure 
d'execution  de  la  sentence  du  15  decembre  1880,  soit  avant  le  7  Juin  1881, 
date  de  la  demande  d'exequatur  formee  anpr^s  de  la  haute  cour  federate. 

AuBsi  Farbitre  n'a-t-11  pas  admis  h  la  preuve,  outre  les  **  faits  du  prince,'' 
tous  les  faits  etrangers  li  Finexecution  et  aux  effets  de  Finexecution  de  la 
sentence  prerappeieef 

III.  La  procedure  d'execution,  introduite  par  Fabiani  au  Venezuela, 
remonte  aux  premiers  jours  dumois  de  juin  1881;  interrompue  h  plusieurs 
reprises  par  des  incidents  divers,  elle  fut  definitivement  suspendue  par 
Farret  de  conflit  du  23  fevrier  1884  et  I'inaction  du  tribunal  extraordinaire 
charge  par  la  loi  de  traucher  la  question  de  competence  que  souleva  la 
cour  supreme  de  FEtat  de  Falcon,  en  sorte,  qyCk  cette  heure,  la  sentence 
arbitrale  du  15  decembre  1880  n'est  point  executee.  Les  denegations  de 
justice,  dont  Fabiani  pent  avoir  ete  victime,  ont,  en  consequence,  dft  se 
produire  depuis  le  commencement  dc  juin  1881  jusque  dans  les  premiers 
mois  de  Fannee  1884. 

C'est  par  une  requite  h  fin  d^exequatur  des  3  et  7  juin  1881  que  Fabiani 
accomplit  le  premier  acte  de  sa  procedure;  celle-ci  n'etait,  suivant  la 
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demande  (p.  165),  qu'nne  ''  simple  formalil^.''  ABSur^ment,  le  compromis 
de  1880  stipulait  que  la  eentence  qui  serait  rendne  par  les  arbltres  devien- 
drait  imm^diateraent  ex^cutoire  au  Y^n^zu^^la,  sans  qu'on  pdt  admettre 
contra  elle  aucun  recours.  Mais  les  conventions  des  parties  ne  peuvent 
ddroger  k  des  regies  d'ordre  publiC;  comme  le  sont  celles  relatives  k 
Vexdcution  de  jugements  strangers;  cette  mati^re  se  rattache  s\  la  sonve- 
rainet^y  et  les  princlpes  qui  la  r^gissent  sont  du  droit  le  plus  strict  (cfr. 
Calvo,  Le  droit  international  tk^orique  et  pratique,  5">*  ^d.,  vol.  Ill,  p.  366). 
A  d'autres  dgards,  oe  sont  les  lois  territoriales  qui  ddterminent  exclusive- 
ment  les  formalit<^s  et  conditions  n^cessaires  pour  obtenir  Vexequatur.  Ces 
formality  et  conditions  se  trouvaient  fix^^es,  en  Fesp^oe,  par  les  art.  557 
et  558  C.  proc.  civ.  v^n<^z.,  et  en  particulier,  par  Fart.  558,  ainsi  con^n: 
''Pour  que  la  sentence  solt  d6clar^e  ex6cutoire,  11  faut  citer  le  dixi^me 
Jour  la  personne  contre  laqnelle  la  sentence  a  <St<S  pronono^e,  et  que  les 
parties  soient  admises  ^  discnter  verhalement,  en  audience  publiqne,  ce 
qu'elles  croient  convenable  pour  la  defense  de  leurs  droits.  La  partie  qui 
introduit  Taffaire  doit  presenter  la  sentence  en  forme  authentique.^'  C'est 
h  tort  que  la  demande  critique  la  procedure  suivie  par  la  haute  cour 
f^d^rale,  k  laqnelle  s'^tait  adress^  Fabiani  et  qui  a,  de  par  Tart.  556  C.  proc. 
civ.  v^n^z.,  ''fonction  de  donner  force  ex^cutoire  aux  sentences  rendnes 
par  des  autorlt^s  dtrang^res ;"  la  haute  cour  avait  Tobligation  de  citer  et 
d'entendre  les  adversaires  de  Fabiani,  nonobstant  les  termes  du  compromis 
de  1880,  et,  ce  faisant,  elle  ne  s'est  point  rendue  coupable  d'une  d^n^gation 
de  justice. 

II  n'est  pas  possible  non  plus  de  voir  an  d^ni  de  justice  dans  la  decision  snr 
incident,  du  27  septembre  1881,  car  le  fond  de  la  contestation  n'^tait  pas 
abord^  et  il  n'y  a  pas  de  contradiction  insoluble  entre  elle  et  FarrSt  du  11 
novembre,  ni  dans  la  circonstance  que  la  haute  cour  n'a  pas  ai6g6,  du  14 
octobre  1881,  jour  de  la  cl6ture  des  ddbats,  josqu'au  31  m^rae  mois,  Tart. 
Ill  C.  proc.  civ.  v6ndz.  ne  prescrivant  aux  juges  de  reudre  leurs  sentences 
dans  les  deux  jours  dk  compter  de  celui  oh  ''sont  terminus  les  expos^  des 
parties,''  que  "sous  reserve  de  diflpositions  8p6ciales,''  anxqnellee  11  a 
fallu  recourir  {Annexe  I,  de  la  defense,  p.  20  et  s.). 

L'arr6t  du  11  novembre  1881  ne  constltae  pas  davantage  un  d^ni  de  jus- 
tice, un  refus  d6guis^  de  statuer.  Fabiani  s'adressait  h,  la  haute  oonr 
f^.d^rale,  pour  qu'elle  ddclardt  ex6cutoire  au  V^n^zu^^la  I'ordonnance  du 
president  du  tribunal  do  premiere  instiince  de  Marseille,  du  21  d^oembre 
1880,  mise  au  pied  de  la  sentence  arbitrale  du  15  mAme  mois.  Benolt  et 
Andr(^  Roncayolo  contestaient  la  conipc^tence  de  la  cour  et  la  valeur  Juri- 
dique  de  I'ordonnance  du  juge  frangais.  Au  moment  mAme  ou  la  proce- 
dure d'exdcution  fut  introduite  par  Fabiani,  celni-ci  ne  poss^^dait,  ni  ne 
pouvait  possdder,  une  copie  autbentitiue  du  jugemont  d<^finitif  dont  11 
requ<^rait  Tcxdcution,  puisque  Fordonnance  du  21  d^cembre  1880,  port^, 
par  voie  d'opposition  devant  le  tribunal  de  premiere  instance  de  Mar- 
seille puis  confirmde  le  V^  avril  1881,  mais  d^f^r^e  au8sit6t  apr^s  a  Tin- 
stance  sup^rieure,  ne  devenait  definitive  que  par  Turret  de  la  conrd'appel 
d'Aix  du  25  juillet  de  cette  demi^re  annde. 

Aussi  longtemps  que  la  question  de  la  validity  de  I'ordonnance  d'ex^cu- 
tion  du  21  d^cembre  1880  restait  en  suspens,  la  haute  cour  f^d^rale 
n'dtait  pas  tenue  d'accorder  Vexequatur  requis.  II  est  vrai,  qu'eu  "termi- 
nant  ses  plaidoiries,"  Tavocat  de  Fabiani  a  produit  une  expedition  de 
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rarrSt  rendu  par  la  conr  d'Aix  (Annex  L,  de  la  defense,  p.  18^  27, 32) ;  mais 
1e  Goavernement  demandeur  n'a  iniB  spiis  les  yeux  de  Tarbitre  auoun  texte 
]<^gal  qai  pi1t  faire  coiiBidi'^rer  ce  complement  du  dossier  comme  n'^tant 
pas  tardif,  et  Fabiani  Ini-mome  ne  paralt  pas  y  avoir  attach<^  dlmpor- 
tance;  efifectivement,  le  12  novembre  1881,  il  priait  la  haute  cour  f(^d<$rnle 
de  "donner  execution  k  I'arret  de  la  cour  d'appel  d'Aix"  du  25  Juillet, 
apres  avoir  ^t^  di^bout^,  oomme  il  le  rappelle,  des  tins  de  sa  requite  t^ndant 
:\  obtenir  Vexequatur  de  la  sentence  arbitrale  declar<5e  ex^cutoire  par  I'or- 
donnance  da  21  d<^cembre  1880.  Si  Farret  d'Aix  rentr/iit  dans  I'objet  de  la 
d<^cision  de  la  haute  cour  f6d^rale,  du  11  uovembre  1881,  la  nouvelle 
requite  dn  lendemain  aurait  dd  (^tre  forc^ment  i^cart^e,  attendu  qu'il  y 
aarait  eu  res  judicata  sur  ce  point  comme  snr  les  autres;  s'il  n'y  rentrait 
pas,  la  haute  cour  n'avait  point,  le  11  novembre  1881, 1'obligation  d'ac- 
corder  Vexequalur  h  une  sentence  qui  n'avait  pas  encore  la  valeur  d'un 
jngement  <^tranger  passd.  en  force  de  chose  jug^e.  Partant,  11  est  superflu 
de  discnter  le  m<^rite  dee  motifs  invoqa^s  h  Tappni  de  TarrAt  pr^cit^  de  la 
haute  cour  fed^rale,  par  la  mi^jorit^  des  membres  de  celle-ci.  II  ne 
pouvalt,  au  reste,  y  avoir  de  d<^n<^gation  de  justice  dans  le  cas  particnlier, 
sp^cialement  en  vertu  de  la  Convention  franco-v6n^zu^lienne  de  1885, 
qa*autant  que  toates  les  formalities  l^gales— soit,  notamment,  le  d<Spdt 
r^^gulier  d'une  sentence  arbitrale  munie  d'une  ordounance  d'ex<^cution  uon 
frapp^e  de  recours— aaraient  6t4>  pr^alablemont  accomplies  par  Fabiani ; 
ce  qui  n'a  pas  eu  lien,  ainsi  que  les  actes  ultorieurs  de  la  procedure  per- 
mettent  de  la  constater. 

II  n'est  pas  indispensable  de  rechercher  si  I'arrAt  de  la  Haute  Conr  f6de- 
rale,  du  6  juin  1882,  qui  d6cr6ta  I'exi^cation  de  I'arret  de  la  cour  d'appel 
d'Aix  du  25  juillet  1881,  k  6Ui  rendu  dans  un  sens  favorable  k  Fabiani, 
parce  qu'on  redontait,  au  V^ndzu^la,  que  la  question  internationale  ue  fftt 
posi^e.  Cette  decision  n'implique  cvidcmment  aucune  d^n^gation  de  jus- 
tice; mais  il  convient  d'examiue  si  ses  efiets  n'ont  pas  6t6  compromis  d'une 
mani^re  illicite  par  les  autoriti^s  judiciaires  de  PEtat  di^fendeur. 

Certains  faits  exposes  en  demande  (p.  285  et  s.)  laissent  supposer  que 
I'arr^t  du  juin  1882  n'aurait  donn6  qn'en  apparence  gain  de  cause  k  Fabiani 
et  qu'on  se  r<^servait  de  rendre  illusoire,  h  Maraca'ibo,  ou  elle  devait  etre 
ex^cut^e,  la  decision  de  la  haute  cour  f^d<^rale.  Mais  ces  faits,  que 
devaieut  prouver  les  declarations  de  MM.  Palacois  et  Rojas  Paiil,  ne  sent 
pas  dtablis,  I'nn  des  t^moins  ayant  refuse  de  rdpondre  et  Pautre  n'ayant 
pu  etre  atteint. 

Quoi  qu'il  en  soit,  la  s6rie  des  denegations  de  justice  commence  presque 
des  I'instant  oil  Fabiani  tenta  d'obtenir,  k  Maracaibo,  Texdcntion  de  la 
sentence  arbitrale  ponrvue  desormais  d'une  ordonnance  d'exequatur  en  due 
forme;  il  sied  de  remarquer,  avant  tout,  que  la  defense  n'a  pas  memo 
aliegue  que  Fabiani  n'eflt  point  satisfait  k  toutes  les  **  formalitds  Idgales  *' 
prdvues  par  la  Convention  de  1885,  pour  arriver  h  Texeeution  de  ses  sen- 
tences de  la  part  des  autorit^s  judiciaires  anxquelles  il  s'est  adresse,  et  que 
celles-ci  n'en  out  pas  signals  Tinsufflsance  ou  Fabsence. 

L'existeuce  de  denegj^tions  de  justice,  h  compter  de  cette  epoquc,  rosulte, 
entre  autres,  de  Parret  de  la  haute  cour  fed^rale,  du  8  decembre  1883, 
reconnaissant  que  Pexecution  a  6t6  arr^t^e  par  '^Padmission  de  recours 
iliegaux"  {Annexe  11,  de  la  defense,  p.  187).  II  est  clair  que  Pincideut 
Bouleve  k  Maracaibo  par  la  partie  adverse  de  Fabiani,  4  sa  voir  que  le  juge- 
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ment  h  ex^outer  n'6tait  pas  la  eentence  arbitrale  mais  bien  Farr^t  de  la 
cour  d'appel  d'Aiz,  *^  6tait  certainement  absarde,"  comme  le  dit  la  d^fenae 
{Duplique,  p.  34);  Taatoritd  jadiciaire  charg<^e  de  Tex^cation  anrait  dA 
passer  outre.  Mais  si  Andr6  Roncayalo  est  ddboat6  de  son  oppositiooi  si 
le  Tribunal  de  premiere  instance  an  oivil  de  Maracaibo  refuse  de  se  r^cuser, 
le  m^me  tribunal  u'en  accueille  pas  moinS|  avec  effet  simplement  d^volutif 
d'abord,  Pappel  interjet^  contre  ses  d^isions,  pour  le  recevoir  k  double 
effet,  snr  Pordre  du  juge  sup^rieur. 

Or,  ^opposition  et  le  ponrvoi  de  Ronoayolo  devaient  6tre  6cart^  sans 
examen,  ainsi  que  la  haute  cour  f6d<^rale  Fa  proclam^  dans  son  arret  dn 
8  D6cembre  1883.  En  permettent  aux  adversaires  de  Fabiani  d'entraver 
sans  droit  Tex^cution  des  sentences  fran9aise8,  les  autorit^  judiciaires  du 
V<$n6zn^la  out  oommis  k  Tencontre  de  ce  dernier  des  d6n6gations  de  justice, 
consacr6eB  essentiellement  par  Tadmission  de  I'appel  des  Roncayolo  avec 
effet  suspensif ;  il  y  a  eu  refus  d<^guis6  de  stateur.  Et  cette  opinion  est 
fortifi^e  encore  par  le  fait  de  la  demission  du  Juge  Mendez ;  il  est  au  moins 
vraisemblable  que  oe  magistrate  qui  avait  ordonn^  les  premidres  mesnres 
d'ex^cution,  se  sera  d^mis  de  ses  fonctions  pour  sortir  d'une  situation 
fansse  dans  laqnelle  il  ne  voulait  pas  assumer  plus  longtemps  one  part  de 
responsibility. 

Le  d^fendeur  reproche  yivement  k  Fabiani  d'avoir  oaus6  lui-mdme  de 
graves  retards,  k  raison  des  demandes  de  rdcusation  qu'il  a  pr^sent^es 
contre  le  Juge  sup^rieur.  Abstraction  faite  du  bien  fond6  de  I'une  an 
moins  des  oanses  de  r<^cusation  {Annexe  IT,  de  la  ddfense,  p.  61  et  s. ;  cfr. 
art.  59,  $  18,  et  art.  60  C.  proc.  civ.  Y6n4z,),  et  du  d6sir  tout  naturel  que 
devait  ^prouver  Fabiani  de  ne  pas  accepter  la  justice  d'nn  magistrat  qui, 
tout  en  se  rendant  I'auteur  d'ill^galitds  manifestes,  s'obstinait  k  exereer 
son  mandat,  il  suffit  de  rappeler  que  toute  la  procedure  <5tait  arbitraire- 
ment  arr6t<^e,  oontrairement  aux  vgbux  de  Fabiani,  par  Tadmission  de 
moyens  irrecevables ;  la  faute  originaire  retombait,  en  tons  cas,  sur  les 
autoriti^s  Judioiaires  qui  n'avaient  pas  reponss6  d  limine  de  semblables 
moyens. 

Des  mois  se  passaient  sans  qu'il  fClt  possible  k  Fabiani  d'exercer  les  droits 
d^rivant  pour  lui  de  la  sentence  arbitralo  du  15  d^cembre  1880.  II  soUi- 
cita,  sur  ces  entrefaites,  Tintervention  du  pouvoir  ex^cutif,  en  se  basant 
sur  la  i  17  de  Tart.  13  de  la  Constitution,  par  lequel  TEtat  est  tenn  "d'ao- 
complir  et  de  faire  accomplir  et  ex^cuter  ....  les  d6crets  et  ordres  que 
....  les  tribunaux  de  la  F^d6ratlon  rendraient  dans  I'exercice  de  lenrs 
attributions  et  de  leurs  faculties  legates."  Cette  ddmarche,  longuement 
oritiqu^e  dans  la  defense,  ^tait  k  la  fois  prudente  et  correcte,  puisque 
aussi  bien  I'ordonnance  d' exequatur  de  la  haute  cour  f6d<$rale  n'6tait  pas 
respects,  et  qu'en  pareil  cas  le  Gouvemement  a  le  devoir  constitutionnel 
d'assnrer  I'administration  de  la  justice.  Si  mAme  la  $  17  de  I'art.  13  prdcit6 
n'avait  point  cette  port^e  et  si  Ton  se  refusait  k  voir,  avec  la  deraande,  de 
la  malveillanoe  on  de  Tincurie  dans  la  resolution  du  Pouvoir  exdcutif  du  9 
juillet  1883,  Farrdt  de  la  haute  cour  f^ddrale  du  8  ddcembre  suivant  pres- 
crivit  la  continuation  de  la  procedure  d'exdcution  snspendue  par  des  ''re- 
oours  ilUgaux,"  et  d^cr^ta  implicitement  que  toute  la  responsabilit^  des 
retards  incombait  aux  autoritds  judiciaires  qui  dtaient  entr<^es  en  matiere 
sur  oes  reooars.  En  r6alit<!^,  les  retards  considerables  eprouvds  par  le  pro- 
cedure d'exdcution  sont  bien  le  fait  de  juges,  et  si  Fabiani  a  pu  on  dA  en 


Digitized  by 


Googl( 


HISTORICAL   NOTES.  4901 

occasionner  Ini-mdme,  il  ne  serait  pas  Equitable  de  lea  Ini  imputer  h>  faate, 
parce  qa'il  a  tent^  de  modifier  une  sitnation  contraire  aox  lois,  qui  ^tait 
rosavre  des  tribunaux  y^n^zn^liens. 

Divers  indices  donnent  k  penser  qae  le  Goaverneineiit  d^fendear  prenait 
ouvertement  parti  contre  Fabiani,  et  que  cette  attitude  pouvait  inciter  ou 
enoonrager  Tantorit^  judiciaire^  du  moins  dans  des  provinces  Eloign 6es  de 
la  capitale  et  soustraites  au  oontr61e  d'une  opinion  publique  vigilante,  h 
m^connattre  les  droits  d'nn  demandeur  stranger  anquel  des  personnes 
influentes  de  FEtat  ne  m6nageaient  point  leor  hostility.  Telle  est  Tappro- 
bation  officielle  du  21  aoQt  1883  donn^e  d.  la  cession,  consentie  par  B. 
Roncayolo,  du  contrat  de  chemin  de  fer  de  la  Ceiba,  bien  qu'il  ftkt  notoire 
au  y^n^zu^la  que  cette  cession  avait  pour  but  de  diminuer  on  d'an^antir 
les  gages  d'un  or^ancier;  telle  parait  6tre  encore  la  modification  adopts 
par  la  legislation  de  TEtat  Falcon  aux  art.  5  et  7  de  la  loi  organique  du 
pouvoir  judiciaire,  en  Janvier  1883;  tel  sera  aussi  le  retrait  du  service  du 
remorquage  qui,  dans  les  circonstances  et  h  Tdpoque  oh  il  fut  d^cid^,  devait 
6tre  interpr^te  comme  nn  acte  de  repr^sallles  dirigd  contre  Fabian  i. 

Une  nouvelle  d^n^gation  de  justice,  du  caract^re  le  plus  grave,  allait  se 
produire.  Le  juge  de  premiere  instance  de  Maracatbo,  se  conformant  k 
Farrdt  de  la  haute  cour  f^d^rale  du  8  d^cembre  1883,  avait  ordonnd  la 
continuation  de  le  procedure  d'exdcution,  lorsque,  le  9  f^vrier  1884,  Andr^ 
Roncayolo  demande  que  le  dossier  fQt  transmis  k  la  cour  supreme  de  TEtat 
Falcon,  qui,  seule,  ^tait  investie  l^galement  de  la  Juridiction  en  la  mati^re. 
Cette  requete  fut  repouss^e,  nu&is  Roncayolo  saisit  directement  la  cour 
supreme;  celle-ci,  par  arr^t  du  23  du  meme  mois,  et  d'office,  ^'d^cida,  en 
representation  du  ponvoir  judiciaire  de  FEtat  Falcon,  de  con  tester,  comme 
elle  le  fait  d^s  k  present,  k  la  haute  cour,  par  devant  la  cour  de  cassation, 
constitute  en  la  forme  susmentionnee,  la  competence  de  connaltre  dans 
Fafifaire  de  Fex6cution  de  la  sentence  de  la  cour  d'appel  d'Aix,  rendue 
exdcutoire  au  Venezuela,  dans  la  cause  poursuivie  par  Antoine  Fabiani 
contre  Andre  et  Benott  Roncayolo." 

Cet  arr^t  de  conflit  suspendait,  une  fois  de  plus,  le  cours  de  la  procedure. 
n  se  fondait  sur  Fartt  88  de  la  Constitution  du  27  avril  1881,  disposant 
que  'Houtce  qui  n'est  pas  expressement  attribue  k  la  F Administration 
generale  de  la  Nation,  par  cette  constitution,  est  de  la  competence  des 
Etats."  L'autonomie  judiciaire  des  Etats  qui  font  partie  de  la  Federation 
venezueiienne  n'existe  toutefois,  d'apr^s  ce  texte,  qu'autant  qu'elle  n'est 
pas  restreinte  par  la  Charte  du  pays.  Mais  elle  est  limitee,  notamment, 
par  le  i  17  d^jk  cite  de  Fart.  13  de  la  Constitution,  par  les  art.  556  et  suiv. 
du  code  de  procedure  civile,  qui,  bien  que  promulgues  anterieurement, 
n'ont  ete  abroges— le  gonvemement  ddfendeur  le  reconnatt  d'une  mani^re 
implicite— ni  formellement,  ni  virtueUement,  par  celle-ci,  et  par  la  loi  con- 
stitutionnelle  du  2  juin  1882  relative  k  Forganisation  de  la  haute  cour 
federale  (cfr.  Const,  du  27  avril  1881,  art.  80,  cbiffre  11). 

C'est  bien  aussi  la  doctrine  consacree  par  la  haute  cour,  dans  ses  deux 
arrets  du  6  Ijuin  1882  et'du  8  decembre  1883,  ainsi  que  par  le  Gouverne- 
ment  dans  sa  resolution  du  9  juillet  de  cette  demi^re  annee.  Assurement; 
une  minorite  des  membres  de  la  haute  cour  opina,  et  la  defense  a  repris 
son  argumentation,  que  la  competence  de  ce  tribunal  cessait  d^s  le  mo- 
ment oil  il  avait  accorde  Vexequatur  aux  sentences  frangaises.  Cette  theo- 
rie,  cependant,  est  contredite  par  la  loi  organique  du  2  juin  1882,  qui 
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porte  en  son  art.  8,  chiDre  11,  que  la  haute  coot  a  mission  de  ''provoqner 
la  plus  prompte  administration  de  la  Justice — sans  doute  anssl  de  la  jus- 
tice qu'elle  est  appell<Se  h  prononcer— afin  qu'elle  soit  striotement  rendue 
paries  juges  et  les  tribnnaux  nationaux  inf^rieurs''  (cfr.  ladite  loi.  art. 
18,  chiffres  4  et  5,  art.  5,  chiffre  9,  combint^s  avec  les  art.  556  et  suIt.  C. 
proo  civ.  Y6n6z.).  Et  le  niinistre  de  rint^rieur,  par  sft  r^olution  da  9 
juillet  1883,  a  express<$ment  d^clar^  que  ''  c'est  k  la  haute  cour  f6d^rale 
qu'il  appartient  de  faire  observer  ses  dispositions.''  An  surplus,  le  $  17 
de  I'art  13  de  la  Constitution  existe ;  comme  les  autorit^s  Judiciaires  sup^- 
rienres,  le  pouvoir  ex^cutif  ^tait  averti  des  ill^galit^s  commises  et  il  n'a 
rien  fait  pour  les  emp^cher,  ni  alors,  ni  plus  tard,  quoiqull  eUt  le  devoir 
d'assurer  Tex^cution  des '' di^crets  et  ordres'' ^mands  des ''tribnnaiix  de 
la  F^d<«ration." 

La  partie  d^fenderesse  pr<^tend  bien  que,  raisonner  ainsi,  o'est  confondre 
VexequaluVf  mati^re  f^d^rale,  avec  Texdcution,  mati^re  de  la  jurisdiction 
de  FEtat  requis.  L'exdcution  est  d<^f6r^e,  h  la  v6rit6,  anx  autoritds  judi- 
ciaires des  divers  Etats  de  la  FM^ration,  mais,  en  tant  que  charg^es  de 
faire  exdcuter  des  sentences  dtrang^res  ensuite  de  decisions  de  la  haute 
cour,  elles  se  trouvent  placdes  sous  le  contrAle  de  ce  tribunal  et  elles  en 
apparaissent  comme  les  organes  d'exdcutiou.  Accepter  une  these  diffdrente 
dquivaudrait  k  convertir  en  ddcrets  illusoires  les  ordounances  d'exequaiur 
de  la  haute  cour,  qui  n'aurait  aucun  moyen  d6  leur  prater  un  effet  quel- 
conque  et  qui  remplirait  k  cet  dgard  des  fonctions  de  pure  forme.  II  est 
plus  logique,  et  il  est  dans  Tesprit  de  la  legislation  vdndzudlienne,  de  con- 
siddrer  comme  des  juges  et  des  tribnnaux  de  la  nation,  places  sous  la 
surveillance  de  la  haute  cour  et  agissant  snr  ses  odres  (loi  organique  de 
1882,  art.  8,  chiffre  11),  les  autoritds  judiciaires  auxquelles  est  ddldgude, 
dans  les  Etats,  Tcxdcutiou  des  jugements  strangers  {ibid.  art.  18,  chiffres 
4  et  5). 

La  cour  supreme  de  I'Etat  Falcon,  en  soulevant  un  conflit  de  competence 
dans  une  procedure  dout  la  partie  adverse  de  Fabiani  entravait  le  cours, 
pour  un  motif  que  I'Etat  ddfendeur  qnalifie  de  "  certainement  absurd," 
a  commis  une  ddnd^ation  de  justice  dans  le  sens  du.compromis;  en  encou- 
ragement I'oppoSition  mal  fondde  d'un  ddbitenr,  elle  a,  sinon  determine 
un  refus  de  statner,  du  moins  provoque  un  retard  injustifie,  et  apr^s  tant 
autres  faits  de  meme  nature,  la  decision  qu'elle  a  prise  a  dft  fortifier  en 
Fabiani  la  conviction  que  I'evidence  de  son  droit  ne  le  protegeait  pas  con- 
tre  Farbitraire  des  juges. 

Fabiani,  dit  la  defense,  d^serta  la  procedure ;  elle  ajoutequ'il  ne  ponvait 
se  plaindre  de  denogatious  de  justice  aussi  longtemps  qu'il  n'avait  pas 
epuise  ses  moyens  d'action  judiciaireau  Venezuela,  et  provoque,  en  par- 
ticulier,  une  solution  du  confiit  de  competence,  ou  invoqud  les  dispo- 
sitions legales  que  permettent  de  faire  condamner  les  magistrate  fautifs 
a  ^'rembourser  les  dommages  et  prejudices  causes. ''  Mais,  d'abord,  si 
Fabiani  s'etait  prdvalu  de  ces  dispositions  Idgales,  11  se  serait  henrte  ^ 
I'objection  que  le  tribunal  extraordinaire,  auquel  est  attribuee  la  con- 
naissance  des  conflits  de  competence  et  qui  doit  les  trancher  d'office, 
n'avait  pas  rendu  sa  decision ;  cc  tribunal  ne  s'est  d'ailleurs  jamais  reuni. 
Ensuite,  Fabiani  avait  des  raisons  de  croire  que,  s'il  ne  ponvait  obtenir 
justice  au  Venezuela  centre  des  ddbiteure  etrangers  an  pays,  il  I'obtien- 
drfbit  moins  encore  centre  des  autorites  judiciaires  m^mes  de  I'Etat. 
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L'art.  16  de  la  loi  organiqne  de  la  conr  de  cassation,  da  16  mai,  1882, 
T^gle  la  composition  da  Tribunal  extraordinaire  (eour  de  cassation  et 
haute  conr  f(^<^rale  si^geant  ensemble)  qui  avait  k  liqulder  le  couflit  de 
competence.  Les  art.  54  et  suiv.  du  Code  de  procedure  civile  presorivent 
que  '4'antorit6  sup^rieare  qae  cela  concerne  proc^dera  aassit6t  qu'elle 
aura  re9u  les  actes  de»juge8,  h  la  determination  de  la  competence  dans  les 
vingt-quatre  heurea,  de  preference  k  toute  autre  affaire/'  et  que  ''  Farrdt 
sar  la  competence  sera  prononce  aana  citation  ui  memoires.''  Conforme- 
ment  k  ces  textes.  Parrot  da  23  Fevrier  1884  ordonne  (Annexe  II,  de  la 
defense,  p.  338)  que  ''  le  dossier  sera  envoye  a  la  conr  de  cassation  et  la 
presente  decision  notifiee  h  la  haute  cour  feddrale  aux  effete  de  la  compe- 
tence provoqu4e ; "  la  cour  de  cassation  a  regu  le  dossier  le  24  mars  1884 
(ibid,  p.  379)  et  Fabiani  dovait  admettre  que  Parrot  du  23  Fevrier  avait 
ete  communique  immediatement  i\  la  Haate  Cour  federale.  II  n'est  nulle- 
ment  etabli,  ni  m^me  aliegue,  dans  la  defense,  qne  le  tribunal  extraor- 
dinaire edt  besoin,  avant  de  pouvoir  statuer,  de  renseignements  compie- 
mentaires,  qu'il  est  autorise  k  reclamer  en  vertu  de  Tart.  56  da  Code  de 
procedure  civile,  ni  qu'il  se  soit  jamais  reuni. 

La  procedure  instituee  par  la  loi  da  16  mai  1882,  et  les  art.  54  et  suiv. 
du  Code  precite,  qui  sent  applicables  en  Pesp^ce  aux  termes  de  Part.  12  de 
la  m^me  loi,  est  une  procedure  W office.  La  cour  de  cassation  et  la  haute 
cour  reunies  devaient  prononcer,  dans  les  vingt-quatre  heures  k  compter 
du  24  mars  1884,  sur  le  coaflit  de  competence.  £n  ne  le  faisant  pas,  eUes 
se  sent  rendues  coupables  d'une  dendgation  de  justice  bien  caracterizee. 

Quant  k  Pargument  du  Gouvemement  defendeur  (Dupliqtie,  p.  50), 
d'apr^  lequel  les  art.  54  et  55  du  Code  de  procedure  civile  ne  seraient 
pas  applicables,  la  procedure  etant  tracee  par  Part.  16  de  la  loi  organique 
de  la  haute  cour  federale,  elle  est  refutee  par  Parrot  m^me  du  23  fevrier 
1884 ;  et  le  dit  art.  16  ne  corrobore  pas  davantage  cet  argument  que  les 
dispositions  transitoires  de  la  loi  dont  il  s'agit. 

II  u'y  a  pas  lieu  d'attacher  plus  d'importance  k  an  autre  moyen  avance 
dans  la  duplique:  le  tribunal  extraordinaire  dont  il  a  ete  question  n'au- 
rait  eu  Pobligation  de  juger,  qu'une  fois  que  les  parties  auraient  fourui 
''  le  papier  timbre  necessaire''  (iHd,  p.  50).  La  formalite  du  timbre  exigee 
par  Part.  16  de  la  loi  organique  du  2  jnin  1882,  se  rapporte  uniquement  aux 
affaires  traitees  devant  la  haute  cour  federale ;  elie  derive  d'un  prescrip- 
tion legale  qui  ne  pent  Atre  etendue,  par  analogic,  aux  conflits  de  compe- 
tence deferes  an  Tribunal  extraordinaire  souvent  mentionne,  car  Panalo- 
gie,  exclue  en  principe  dans  une  pareille  materi^re,  Pest  formellement  par 
la  nature  m^me  de  la  procedure  determinee  aux  art.  54  et  suiv.  du  Code  de 
procedure  civile ;  on  ne  concevrait  point,  k  defaut  de  disposition  contraire 
expresse,  que  les  parties  eussent  a  supporter,  en  acquittement  de  droits  de 
timbre,  les  frais  d'une  instance  qui  est  ouverte  d'office,  k  raison  du  fait  de 
Juges  qui  se  seraient  declares  fanssement  compe tents  on  dont  la  compe- 
tence aurait  ete  contestee  k  tort  par  d'autres  juges,  et  qui  se  deroule  en 
dehors  de  toute  participation  des  plaideurs.  Fabiani,  qui  n'a  pas  ete  cite 
devant  la  cour  supreme  de  PEtat  Falcon,  qui  ne  pouvait  ni  ne  devait  6tre 
assigue  devant  le  tribunal  extraordinaire,  etait  absolument  etranger  au 
conflit  de  competence;  ce  tribunal  avait  Pobligation  de  statuer  d'office, 
dans  les  vingt-quatre  heures,  sans  que  les  parties  eussent  {^  accomplir 
quelque  diligence  on  formalite  que  ce  fdt. 
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En  somme,  Fabiani  a  6t6  vie  time  de  plasiears  d^n^gations  de  justice, 
consomm^es  par  celle  qa'impliqae  I'inaction  ill^gale  de  la  coar  de  cassa- 
tion et  de  la  haute  cour  f6d^rale;  cette  demi^re  d^u^gatiou  de  Justice 
Bdule  suffisait  h  cr6er,  au  profit  de  Fabiani,  le  droit  k  l^intervention  diplo- 
matique et  k  lui  assurer  un  recount  en  dommages  et  int^rdts  centre  le  Gou- 
vemement  d^fendeur,  s'il  doit  dtrerecounu  que  celui-ci  estresponsable  dee 
fautes  de  ses  autorit^s  Judiciaires  et  si  Fabiani  prouve  qu'il  a  snbi  nn 
prejudice  de  ce  chef. 

Dans  les  circonstances  qui  out  6t6  expos^es,  Pintervention  diplomatique 
<^tait  autorisde  d^J^  par  les  termes  formels  de  Fart.  5  de  la  Convention 
franoo-vdndzu^lienne  de  1885,  et  elle  n'avait  rien  de  contraireaux  decisions 
de  la  doctrine  (cfr.  notamment,  Holtzendorff,  ffandbiich  de$  Volkerredhts, 
Vol.  II,  p  74;  Fiore,  Droit  international  oodifi^,  n^  339  et  340;  voir  aussi, 
Cairo,  op.  cit.,  Vol.  I,no  348;  Pradier-Fod^r^,  l^rait^  de  droU  iiUemational 
public,  Vol.  I,  n<>*  402  et  s. ;  Bluntschli,  op.  cit.,  n^  380).  II  serait,  effective- 
ment,  inadmissible  d'exiger  de  Fabiani  qu'il  eilt  fait,  en  outre,  constater 
ces  ddn^gations  de  justice  notoires  par  les  tribunaux  v^n^zu^liens  comp^ 
tents,  lui  qui,  pendant  des  anuses,  avait  demands  en  yain  I'ex^ksution 
d'une  sentence  inattaqnable  et  pourvne  de  Vexequatur  requis  par  les  lois 
territoriales,  bien  que  les  autorit^s  administratives  et  judiciaires  sup^ri- 
eures  de  surveillance  eussent  ^t^  averties  des  ill^galit^s  commises.  L'in- 
ex^cution  des  sentences  fi^an^aises,  provoqu6e  par  les  magistraturee  in- 
fdrieures,  tol^r^e  par  la  haute  cour  £6d6rale  et  le  Gouvemement,  consa- 
cr6e  par  le  tribunal  extraordinaire,  enlevait  h  Fabiani  la  disposition  d'une 
fortune  considerable,  Tentrainait  dans  des  proems  coQteux  et  sans  issue, 
Tacculait  finalement  h  la  faillite  et  justifiait  amplement  une  action  Inter- 
nationale. 

II  semble  bien,  k  consid^rer  la  s^rie  des  ddnis  de  justice  dont  Fabiani 
avait  le  droit  de  se  plaindre,  et  mdme  Tune  ou  Fautre  des  decisions  Judici- 
aires qui  lui  donn^rent  momentan^ment  gain  de  cause  en  apparanoe,  que 
ses  adversaires  6taient  prot^g^s,  au  Y^ndzu^la,  par  des  influences  assez 
puissantes  pour  entraver  Tactivit^  normale  des  tribunaux  du  pays.  Cette 
hyx)oth^se  repose,  au  surplus,  sur  trois  faits  pr^c^demment  rappel^; 
approbation  offlcielle  du  21  aoflt  1883,  modification  des  art.  5  et  7  de  la  loi 
oTganique  du  pouvoir  judiciaire  de  TEtat  Falcon,  et  retrait  du  service  du 
remorquage.  Elle  est  fortifi^e  encore  par  d'autres  circonstances,  parmi 
lesquelles  11  suffira  de  mentioner  les  suivantes : 

Deux  des  troix  t^moins  dont  les  declarations  out  4t6  recnelllies  pendant 
rinstruction  de  I'affaire,  en  presence  des  parties,  n'ont  foumi  aucun  ren- 
-  seignement  de  nature  k  faire  douter  de  Timpartialite  des  tribunaux  v6ne- 
zueiiens;  mais  le  trois^me  t^moin,  M.  E.-H.  Plumacher,  consul  des  Etats- 
Unis  d'Am^rique  k  Maracaibo,  qui  a  bien  6t6  chargd  par  interim  du  consulat 
de  France  dans  cette  ville  et  qui  fut  un  temps  le  mandataire  special  de 
Fabiani,  contre  leqnel  toutefois  aucune  cause  de  suspicion  n'a  6t6  relev^e 
et  qui  est  le  ressortissant  d'un  Etat  non  impliqu6  dans  le  litige  actuel,  a 
depose  devant  le  ministre  d'nne  nation  neutre,  charge  de  I'entendre  au  nom 
de  FArbitre:  qu'il  avait  "  Timpression",  qu'en  1880,  M.  Guzman  Blanco 
avait  provoque  ou  sugg^re  des  demarches  destinees  k  exercer  une  pression 
sur  Fabiani,  5,  Foccasion  des  demAies  decelui-ci  avec  les  Roncayolo;  qu'& 
ce  moment,  *'M.  Blanco  etait  le  pouvoir  dans  le  pays";  qu'il  "arriva  des 
choses  qui  donn^r'ent  lieu  de  douter  I'impartialite  des  tribunaux  venesae- 
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lieos";  qa'il  avait  "entenda  de  M.  William  MoUmaoDy  prdc^demment  em- 
ploy6  dans  la  maison  Boncayolo,  ensaite  employ^  da  consulat  am^ricain, 
qae  M.  Gazman  Blanco  et  Beuolt  Roucayolo  avaieiit  des  int^^rcts  d'affaires 
ensemble  et  que  M.  Gazman  Blanco  aiderait  Roncayolo  en  toate  circon- 
staDoe";  qn'au  reste,  ''tout  le  monde  h  Maracaibo,  savait  eel  a,  et  qa'on 
disait  couramment  parmi  les  strangers  que  M.  Roucayolo  gagnerait  le 
proces,  puisqu'il  avait  la  protection  de  M.  Guzman  Blanco  " ;  qu'il  estj^  lai, 
tdmoin,  ''positivement  convaincu  que  M.  Fabiani  n'^tait  pas  bien  vu  par 
les  tribunauz  et  antorit^8'\  Ces  declarations  sont  tr^s  g(^n(^rales,  il  est 
vrai,  et  ne  reposent  pas  sur  des  faits  precis  dont  M.  Plamacber  aurait  eu  la 
perception  directe;  elles  n'en  sont  pas  moins  Topinion  d'un  observateur 
competent  et  ddsint^ressd,  en  sorte,  qu'^  ce  titre,  elles  ne  laisseut  pas  d'avoir 
one  rdelle  valeor. 

Enfin,  la  conviction  morale  de  TArbitre  est  qae  les  den^gations  de  Jastii 
qui  se  sont  produites  ii  Tencontre  de  Fabiani  out  an  caraotiTe  exceptionnel 
de  gravity,  en  oe  qa'ellee  ne  sont  pas  la  suite  de  simples  negligences  on  d'j 
terpretations  errondes  de  textes  legauz,  mala  apparaisseut  comme  inten- 
tionnelles.  Certes,  en  droit  commun  allemand  comme  en  droit  franyais 
(cfr.  WeUellf  op.  cit.,  3<»«  ed.  $  43;  Holtzendorff,  RechUlexican,  article  ''Pro- 
zessieitnng  " ;  von  Bar,  dans  VEnoyklopadie  der  R€chtwis$eH8chaft  d'Holtzen- 
dorff,  3™"  ed.,  p.  779;  Oartonnetj  op.  cit.,  Vol.  II,  $  211  et  vol.  I  $  55  in  fine; 
Anhry  et  Eau,  i™*  6d.,  Vol.  VIII,  J  749,  n'*  2),  il  est  de  principe  que  le  juge 
ne  doit  prendre  en  consideration  que  les  faits  articnies  et  les  moyens  de 
preuve  invoques  par  les  parties.  Cependent  la  doctrine  modeme  va  plus 
loin  (cfr.  Kohler,  Gesammelte  Beitrage  zum  CxHlprozeeB,  p.  361  et  s. ;  Ency- 
clopSdie  der  RechtewUseneehaft,  d'Holtzendorff,  1.  c),  et  Ton  admet,  entre 
autres,  qae  les  tribanaux  ordinaires  pen  vent  retenir  des  faits  assez  notoires 
pour  qa'ils  jugent  inatile  d'en  administrer  la  preuve  (C.  proc.  civ.  allem.  art. 
264 ;  cfr.  WeUell,  op.  cit.,  $  43  ad  note  SO,  et  $  20,  ad  notes  40  k  43).  A  plus 
forte  raison  en  est-il  ainsi,  en  mati(^re  d'arbitrage,  surtout  lorsque  les  par- 
ties n'ont  point  present  k  Tarbitre  la  procedure  &  suivre  (cfr.  Wacb,  Hand- 
huoh  des  deutschen  CiHlprooe»8e$f  Vol.  I,  p.  73,  et  Fuoheherger'e  EnUcheidungen, 
Beicheoivilprozeseardnungf  Suppl.-Band,  note  1  ad  art.  866,  et  notes  4  et  6  ad 
art.  867  C.  proc.  civ.  allem.) 

L'Arbitre  est  investi  d'un  pouvoir  discretionnaire,  limite  seulement  par 
Tobligation  de  se  conformer  anx  principes  essentiels  de  la  procedure  civile 
(Bluntschli,  Droit  international  codifiS,  n<^  495);  il  n'est  pas  force  de  s'en 
tenir  aux  aliegues  et  moyens  de  preuve  des  parties,  ni  d'indiquer  tons  les 
elements  dans  lesquels  il  pnise  sa  conviction.  La  maxime  des  debate  et  le 
principe  de  la  publicite,  qui  lient  les  juges  permanets,  et  dont  I'inobserva- 
tion  pourrait  constituer  un  danger,  ne  lient  pas  dans  la  meme  mesure  un 
arbitre,  qui  remplit  des  fonctions  temporaireset  qui  est  investi  d'une  magis- 
trature  de  oonfiance. 

Specialement,  lorsque  le  compromis  est  must  sur  la  question  de  la  pro- 
cedure k  suivre,  comme  en  ^e8p^ce,  on  pent  envisager  que,  dans  I'intention 
m^me  des  parties,  une  grande  liberte  lui  est  laissee  quant  an  choix  des  ele- 
ments dont  ii'formera  sa  conviction.  Cette  conviction,  dictee  d6jk  par  les 
resultats  de  radministration  do  la  preuve,  a  ete  renforcee,  dans  le  sens 
marque  plus  haut,  par  retude  de  documents  que  T Arbitre  s'est  fait  un  de- 
voir de  consulter  et  d'apprecier  an  plus  pres  de  sa  conscience. 

Des  denegations  de  justice  ay  ant  ete  comuiises,  k  regard  de  Fabiani, 
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par  defl  aatorit^s  judioiaires  da  Vdn^za^a,  dans  les  cas  expoB<^  et  les  oir- 
constances  relat^es  ci-desBUs,  il  y  a  Ilea  d'examiner  si  FEtat  d^fendeor  en 
est  responBable,  et,  dans  raffirmative,  quelle  est  T^tendne  de  sa  responsa- 
bilitd. 

C'est  nne  question  tr^s  controvere^,  en  droit  public,  que  celle  de  savior 
si  un  Etat  r^pond  du  prejudice  oaus^  par  ses  agents,  et  sp<^cialement  par 
ses  autoritds  judiciaires,  ^  raison  d'actes  rentrant  dans  Fexercice  de  leurs 
fonctions. 

En  France,  la  doctrine  et  la  jurisprudence  sont  divis^es.  La  jurispru- 
dence elle-m^me  n'est  pas  nnanime  dans  ropinion,  g^n6ralement  consacr^ 
toutefoiB,  que  les  fautes  commises  par  des  fonctionnaires,  dans  les  limites 
de  leurs  attributions  Idgales,  n'engagent  pas  la  responsabilit^  de  FEtat, 
du  moins  d'une  mani^re  absolue  et  en  I'absence  de  lois  positives  sur  ce 
point  (cfr.  Fuzier- Herman,  Code  civil  annoU,  Vol.  Ill,  ad.  art.  1382  et  1383, 
n^  167  et  suiv.);  mais  la  cour  de  cassation,  par  exemple,  a  reconnu,  dans 
un  arret  du  1«»^  avril  1845  (cfr.  arrets  des  30  juillet  et  16  aoftt  1877, 
ainsi  que  Pandectea  frangaiseSf  ann^e  1896,  IV""*  partie,  p.  8,  note  1,  et  Lau- 
rent, Vol.  XX,  n<^592),  que  TEtat,  repr<Ssent6  par  les  differenles  branches 
de  Fadministration  publique,  est  passible  des  condamnations  auxquelles 
le  dommage  caus^  par  le  fait,  la  negligence,  ou  Timprudence  de  ses  agents, 
pent  donner  lieu.  En  tout  cas,  les  fonctionnaires  de  Vordre  judiciaire 
n'^tant  pas  teuus  de  leur  faute  Idg^re  (cfr.  Fuzier-Herman,  op.  oit.,  Vol.III, 
ad.  art.  1382  et  1383,  n^*  505  et  suiv. ;  Demolomhe,  Vol.  XXXI,  n^  519;  Gar- 
sonnet,  op.  cit..  Vol.  I,  $  57,  notes  12  et  18),  la  responsabilit^  de  TEtat  ne 
pourrait  s'^tendre  au-deia.  La  doctrine  enseigne,  de  son  o6i6,  (Aubry  et 
Ran,  op.  cit.,  Vol.  IV,  J  447,  n^  2;  Demolombe,  Vol.  XXXI,  n°  63;  Baudry- 
Lacantinerie,  Vol.  Ill,  n°  1352),  que  TEtat,  repr^sent6  par  les  divers  minis- 
t^res  et  administrations  publiques,  doit,  i\  I'egal  de  tout  oommettant,  r^ 
pondre  du  prejudice  occasionn^  par  ses  employ<^s  ou  agents  dans  Texercice 
de  leurs  fonctions  ou  services,  ind^pendamment  de  Fexistenoe  d'une  loi 
sp^ciale,  ou  encore  (cfr.  Laurentj  vol.  XX,  n°"  419  et  s.,  444, 591  et  s.),  que  la 
responsabilite  de  I'Etat  est  exclue,  lorsque  le  fonctionnaire  ag^t,  non  comme 
propose  et  instrument  de  I'Etat,  mais  comme  accomplissant  la  mission  so- 
ciale  qui  lui  est  d61<^gude. 

S'il  r^gne,  en  France,  une  assez  grande  incertitude,  notamment  en  ce 
qui  concerne  la  responsabilit^  de  TEtat  pour  les  dommages  causes  par  ces 
fonctionnaires  de  Tordre  judiciaire,  et  si  cette  responsabilit6  paratt  plutdt 
devoir  6tre  di^ni^e  en  th^se  g6n6rale,  il  n'en  est  pas  autrement  en  AUemagne. 
La  question  y  est  r^solue  n^gativement  par  Loeniug  (Die  Hafiung  dee 
Staatesj  etc.,  92  et  s.),  affirmativement  par  H.-A.  Zachariae  (Zeitsehrift  fUr 
die  gesammte  Staatswieaensckaft,  ann<^e  1863,  p.  582  et  s.),  par  Stobbe  {Hand- 
buck  des  deuisch^  Privatreohts,  vol.  Ill,  $  201,  N®.  6),  par  Gerber  (GrundzOge 
des  deutschen  Staatareokts,  2™«  6d.,  p.  207  et  s. ),  par  Blnntschli  (op.  oit.,  n^  467), 
par  Windscheid  {Pandeckten,To\,  II,  $  470,  note  4 ;  cfr.  les  auteurs  oit^s  dans 
cette  note),  avec  cette  reserve  que  Windscheid,  dans  la  sixi^me  Mition  de 
son  traits,  expose,  en  modifiant  son  opinion  premiere,  que  la,responsabilit6 
de  TEtat,  ensuite  de  prejudices  imputables  ii  ses  fonctionnaires,  n'est  pas 
un  principe  de  droit  commun  en  AUemagne,  et  que,  d'apr^s  Holtzendorff 
{Encyklopddie  der  Rechtsivissenschaft,  p.  1113),  cette  responsabilite  n'est 
admissible  que  dans  certains  cas.  Mais  la  jurisprudence  allemande,  qui 
etait  plut6t  favorable  h  la  solution  affirmative  jusqu'en  1884,  applique 
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aojonrd'hai  la  th^orie  da  tribunal  de  rfimpire,  selon  laqaelle  I'Etat  n'est 
responsable  qu'en  vertu  d'ane  diBposition  legale  exprease  (EnUcheidungen 
des  Beichsgeriehta  in  dviUachen,  vol.  XI,  p.  206;  oir.  WituUcheid,  op.  cit., 
vol.  II,  M70,  note  4). 

Cette  demi^re  thdorie  est  adoptee  par  la  Jurispmdence  et  la  doctrine 
soisses  (cfr.  Blumer-Morel,  Handbueh  des  sohweizerUohen  BundeeBtautsrechtSf 
2'"o  6d.,  VoL  III.  p.  230  et  a. ;  Hafher,  Daa  echiceizerische  Obligationenrecki, 
2"^*^  6d.,  ad  art.  64,  note  4,  ainsi  que  les  arrets  du  Tribunal  f^d^ral  cit^s 
dans  068  deux  ouvrages),  tandis,  qu'en  Italie,  la  doctrine  centraire  semble 
pr^valoir  (cfr.  Fuzier  Herman,  op.  cit.,  Vol.  III.  ad,  art  1382  et  1383,  n«  786). 
On  peat  %jouter  que  les  auteurs,  qui  out  fait  du  droit  international  lenr 
sp^cialit^,  reconnaissent  que  TEtat  est  responsable  des  ddnis  de  justice 
commis  par  ses  autorit^s  judiciaires,  h  tout  le  moins  lorstiue,  duement 
inform^  ou  avert!,  il  n'aura  rien  entrepris,  ni  pour  en  empocbei  les  effets, 
ni  pour  en  suspendre  le  cours  (C.  p.  Holtzendorff,  Handbueh  des  Volkerreehts, 
Vol.  II.  p.  74;  Fiore,  Droit  intemaUonal  codijUy  n«»  339  et  340;  voir  aussi, 
Calvo,  op.  cit.,  Vol.  I.  n""  348  in  fine;  Pradier-Fod^r^,  TraiU  de  droit  inter- 
naiumal  public,  Vol.  I.  n««  402  et  s. ;  BlunUcUi,  op.  cit.,  n®  340). 

En  droit  T^n6zu<Slien,  la  question  est  rdsolue  par  la  loi ;  elle  Test  6gale- 
ment,  entre  les  parties  en  cause,  par  la  Convention  de  1885. 

Le  d^cret  du  14  F^vrier  1873,  sur  les  indemnit^s  k  allouer  auz  strangers, 
n'a  pas  €t€  abrog^  par  Tacte  international  pr^cit^,  en  ce  qui  touche  les  con- 
ditions g^n^rales  de  la  responsabilit^  de  TEtat  pour  des  domiuages  occa- 
sionn^s  par  ses  fonctionnaires ;  il  dispose,  en  son  art.  1""^:  '^Tous  les 
iudividus,  soit  nationaux  ou  strangers,  qui  intenteront  centre  la  NatUm 
des  actions  en  dommages  et  int^rdts  ou  expropriations,  provenant  d'  actes 
d'emplay^s  de  la  Nation  ou  des  Etats  .  .  .  devront  s'en  tenir  aux  fornialit^s 
^tablies  par  la  prison te  loi'' — formalitds  qui,  entre  la  France  et  le 
V4n6za61a,  sont  r<^gldes  aujoard'hui,  en  ce  qui  conceme  notamment  les 
prejudices  d6rivant  de  d<5nis  de  justice,  par  la  Convention  de  1885. 
L'art.  7  prdvoit  que  ''la  Nation  aura  le  droit  de  se  faire  rembourser  par 
Temploy^  responsable,  ou  par  VEtat  duquel  reli^verait  le  dit  employ^ 
au  moment  de  la  faute,  la  Homme  que  le  Tr<5sor  national  ddbourserait 
par  suite  de  I'arrct  condamnatoire.''  II  ressort  de  ces  textes  que  le 
Vi^ndzu^la  reconnalt  express(^ment,  en  principe,  sa  responsabilit^,  pour 
des  dommages  imputables,  soit  k  des  fonctionnaires  nationaux,  soit  k 
des  fonctionnaires  de  Tun  ou  I'autre  des  Etats  de  la  F<^d(>ration ;  cette 
responsabilite.  est  directe,  elle  doune  action  contre  I'Etat  devant  la  Haute 
Cour  fdd^rale.  Quant  aux  fonctionnaires  {enipleados),  la  loi  entend  par  Hi 
non  point  seulement  les  agents  du  pouvoirex^cutif  ou  les  pr^pos^s  dans  le 
sens  de  Tart.  1384  C.  civ.  f.,  mais  toutes  les  antorit^s  qui,  investies  d'une 
part  de  la  puissance  publique,  repr^sentent  I'Etat  et  le  personnifient. 
L'art.  9  du  d^cret  de  1873  le  montre  clairement:  ''Dans  aucun  cas,  dit-il, 
on  ne  pourra  prdtendre  que  la  Nation  ou  les  Etats  indemnisent  h  raison 
des  dommages  et  int^r^ts  ou  expropriations  qui  n'auraient  pas  ^t^  causes 
par  des  autorit4s  Ugitimes  agissant  en  vertu  de  leur  caractere  public."  Cett<e 
interpretation  est  confirmee,  en  outre,  par  le  Code  p^nal  du  27  Avril  1873, 
qui,  apres  avoir  traits,  en  ses  art.  258  et  259,  des  infractions  dont  les^'u^e^ 
penvent  se  rendre  coupables,  ajoute,  en  son  article  260:  ''Les  employes 
publics  d^une  autre  administraiion  quelconque,  etc." 

En  mati^re  de  responsabilite  de  I'Etat,  il  n'y  a  done  pas  lieu  d'dtablir  de 
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distinction,  en  droit  v4n^zn61ien,  entre  les  fonctionn aires  de  I'ordre  jadid- 
aire  et  ceux  de  I'ordre  administratif,  puisque  la  loi  les  assimile  express^- 
ment  les  uns  aux  autrea,  et,  qu'au  mdme  degr^,  bien  que  dans  des  spheres 
d'activjtd  di verses,  ils  agissent  an  nom  de  TEtat.  Et,  h  un  point  de  vne 
general,  on  ne  voit  pas  pourquoi  I'Etat  r^poudrait,  dans  nne  mesore  diffdr- 
ente,  des  pri^jadices  caas<^8  par  ses  fonctionnaires,  selon  que  les  antenrsdu 
dommage  seraient  employ^^s  dans  I'administration  proprement  dite  ou  dans 
la  justice  (cfr.  Stobbe,  op.  cit.,  vol  III,  $  201,  ad  note  53;  H.-J.  Zachariae, 
op.  cit.,  p.  637;  Windscheid,  op.  cit.,  vol.  I.  $  59  in  fine;  Blumer- Morel,  op. 
cit.,  vol.  Ill,  p.  230  et  suiv.). 

Un  d^cret  vdndzudlien  de  mome  data  que  le  prdcMent,  snr  les  droits  et 
les  devoirs  des  strangers,  tout  en  disposant,  en  son  art.  6,  que  '4es  strang- 
ers n'ont  le  droit  de  demander  des  indemnitds  au  Gonvemement"  que, 
''dans  les  mdmes  cas  que  les  vdn4§zu<^lien8 '' — ceci  est  toutefois  modifiS 
envers  les  Fran^ais  par  la  Convention  de  1885 — proclaime  aussi,  en  prin* 
cipe,  la  responsabilit^^  de  I'Etat  d^fendeur  pour  les  actes  de  ses  fonction- 
naires. 11  la  reconnalt  meme  expressdment,  k  raison  des  faits  illicites  des 
autorit<$B  Judiciaires,  en  r^ervant,  dans  son  art.  5,  la  voie  diplomatique 
pour  les  cas  de  **deni  de  justice  ou  injustice  notoire;"  et  la  condition  de 
rspuisement  prdalable  de  toutes  les  voies  l<^gale8  de  recoars  a  6t6  sup- 
primee  par  la  Convention  de  1885  h  regard  des  Fran^aiB. 

Cette  responsabilitS  directe  de  I'Etat,  ddictSe  par  la  legislation  vSn6zuS- 
lienne,  n'est  pas  contraire  au  droit  des  gens;  elle  est,  de  plus,  affirm^ 
dans  la  Convention  du  26  Novembre  1885,  qui  per  met  I'lntervention  diplo- 
matique et  consacre  implicitement  la  responsabilitS  de  TEtat  pour  tonte  la 
sdrie  des  irrdgularit^^s  ^'udiciatre«  dnum^rcSs  dans  Tart.  5  de  ce  document. 

L'Etat,  d'autre  part,  ne  saurait  ddcliner  sa  responsabilitS  par  la  motif 
que  les  fantes  de  ses  agents  ou  fonctionnaires  ne  prdsenteraient  pas  un  cer- 
tain caractire  de  gravity  (voir,  d'ailleurs,  sub.  V  ci-apr^s).  L'art.  I  du 
d6cret  du  14  Fdvrier  1873,  sur  les  indemnitds  k  allouer  aux  Strangers,  est 
cousin  en  terms  si  gSnSraux,  que  TEtat  y  apparaU  responsable  exactement 
comme  ses  employS«;  et  rien  n'est  plus  rationnel,  puisque  Pacte  dommage- 
able  est  alors  censd  provenir  de  TEtat  lui-m^me  (cfr.  H.-A.  Zachariaej  op. 
cit.,  p.  632;  Stobbe,  op.  cit.,  vol.  Ill,  (  201,  note  53).  Le  ddni  de  justice, 
sous  quelque  forme  qu'il  se  produise,  constitue  uu  cas  de  respousabllitS  da 
fonctionuaire,  partant,  de  I'Etat.  Des  lors,  Fabiani,  victime  de  d6n6ga- 
tious  de  justice  duement  prouvSes,  pouvait  actionner  le  Gouveruement 
defendeur,  sans  observer  d'ailleurs  Tart.  5  du  docret  du  14  FSvrier  1873 
concernaut  le8  devoirs  et  les  droits  des  Strangers,  qui  pose  comme  condi- 
tion de  I'lntervention  diplomatique,  I'Spuisement  prealable  "do's  voies 
legales  aupres  des  autoritr^>s  competences ''  (cfr.  Convention  de  1885,  art.  5) ; 
et  la  mesure  de  son  action  centre  TEtat  est  la  m^me  que  centre  les  fonc- 
tionnaires fautifs. 

V.  Les  dSnSgations  de  justice  qu'a  SprouvSes  Fabiani  sent  pour  le  moins 
des  dSlits  civils  ou  des  qnasi-dSlits.  En  droit  modems,  I'auteur  d'une 
fante  aquilienne  est,  en  principe,  tenu  de  reparer  tout  le  prejudice  qui  pent 
raisonnablement  en  etre  envisagS  comme  la  consequence  directe  ou  indi- 
rccte  {damnum  emergens  et  lucrum  cessans),  certaines  legislations,  comme 
celles  de  la  France  et  de  TAllemagne,  ne  faisant  pas  dSpendre  la  qnotitS 
des  dommages  et  interAts  de  la  gravitS  de  la'faute,  d'autrns,  comme  le 
Code  civil  autricbien  et  le  Code  fSdSral  des  obligations;  n'accordant  la 
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reparation  int^grale  qn'en  cas  de  dol  oa  de  faate  lourde.  Au  demeurant,  lea 
dommages  et  int<5r^ts  ne  doi  vent  pas  Stre  la  source  d'un  profit  pour  celui  qui 
les  obtient  (cfr.  Fuzter-Herman,  op.  cit.,  vol.  Ill,  ad.  art.  1382  et  1383,  n^" 
1065  et  suiv. ;  Auhry  et  Rau,  vol.  IV,  $  445  et  446;  Dololomhe,  vol.  XXXI,  n«685 
etsuiv.;  Laurent,  vol.  XX,  n°  529;  Zachariae,  Handbuch  dee  franzosisch^n 
Ctin/rdcfc/»,  7"»«  6dit.,  ^44S  et  445;  Windecheid,  op.  cit.,  6'"»  ed.,  vol.  II, 
J  451,  no  1,  455,  No.  5,  258,  notes  10  et  suiv. ;  Stobhe,  op.  cit.,  vol.  Ill,  $  200, 
no  6;  Hoi tzendorff  i2«cAteZertca»,  article  ''Scliadensersatz;''  Holtzendorff, 
Handbuch  dee  Volkerreckia,  vol.  II,  p.  74, 75;  Motive  du  projet  du  Code  civil 
allemand,  vol.  II,  p.  724  et  suiv. ;  Schneider  et  Fick.  Das  echweizerische 
Obligatianenrecht,  3"'«  ed.,  notes  ad.  art.  50  et  51  C.  F^d.  des  obi. ;  Hafner, 
op.  cit,,  2™«  ed.,  notes  ad.  art.  50  et  51  C.  l*6d.  des  obi. ;  Rossel,  Manuel  du 
droit  f4d4ral  des  obligations,  p.  88  et  suiv.) 

En  ce  qui  regarde  sp^oialement  les  ifonctionaires  de  Tordre  Jndiciaire, 
leur  responsabilite  embrasse,  en  droit  commun  allomand,  tout  le  dommage 
resultant  de  leur  dol  ou  d'une  faute  lourde  de  leur  part ;  le  point  de  savoir 
si  cette  responsabilit^  existe  45galement  dans  les  cas  de  faute  l^g^re  est 
controversy,  mais  la  solution  affirmative  pr^vaut  (cfr.  Windscheid,  op.  cit., 
vol.  II,  470;  Demburg,  Pandekten,  S^^ed.,  vol.  II,  $  135;  Wetzell,  op.  cit., 
$  36,  note  14).  La  responsabilit^  du  pouvior  judiciare  est  aussi  admise 
en  France  (C.  proc.  oiv.  fr.,  art.  505;  cfr.  Garsonnet,  op.  cit.,  vol.  I,  $  54; 
Laurent,  op.  cit.,  vol.  XX,  n^  447),  mais,  comme  il  a  ^t^  expliqu^  plus  haut, 
elle  n'est  pas  entraln^e  par  une  faute  Idgere. 

Au  Ven6zudla,  ce  sont  les  art.  341,  255  &  259,  282,  288,  297  et  339  du  Code 
p^nal  du  27  avril  1873  qui  r^glent,  d'une  maniere  spt^ciale,  la  mati^re  de 
la  responsabilite  civile  d'une  autorit^  judiciaire.  Les  juges  pen  vent  <>tre 
actionu(^s  en  dommages  et  Intdrdts,  non  seulement  ensuite  de  leur  dol  ou 
de  lenrs  fautes  lourdes,  mais  encore  pour  des  fautes  l<5g^res,  et  le  texte  de 
Tart.  341  semble  indiquer  que  la  reparation  doit  etre  complete  dans  tons 
les  cas.  II  n'est  pas  besoin,  au  reste,  d'appuyer  sur  cette  demi^re  question, 
attendu  que  les  den^gations  de  justice  dont  se  plaint  Fabiani  prooMent,  h 
tout  le  moins,  de  fautes  lourdes  et  que,  dans  ces  circonstances,  le  prejudice 
k  r^parer  s'entend,  et  du  damnum  emergens,  et  du  lucrum  cessans;  il  oom- 
porte,  en  outre,  le  tort  moral  comme  le  dommage  materiel  {Laurent,  vol. 
XX,  n"*  393,  395  et  suiv. ;  Jubry  et  Eau,  vol.  IV,  J  445;  Hue,  op.  cit.,  VIII, 
no  413;  Demolombe,  vol.  XXXI,  n^  672;  Code  f6d.  des  oblig.,  art.  55  et  les 
ouvrages  cit^s  de  Schneider  et  Fick,  Hafneret  Rossel;  C.  oiv.  autr.  art.  1329, 
1330).  Belativement  au  dommage  indirect  cependant  et  h  la  necessity 
d'dtablir  un  rapport  de  cause  ^  effet  eutre  le  fait  illicite  et  le  dommage 
prdtendu,  le  demandenr  prouvera  que,  soit  en  consultant  le  cours  ordinaire 
des  choses,  soit  en  s'attachaut  aux  affaires  de  la  partie  les^e  ou  aux  dispo- 
sitions prises  par  elle,  il  est  probable— non  pas  seulement  possible  —que 
oelle-ci  aarait  realise  tel  on  tel  profit  si  le  fait  illicite  ne  s'^tait  pas  pro- 
duit,  la  preuve  etant  d'ailleurs  soumise  h  des  conditions  moins  strictes  en 
cas  de  faute  lourde  ou  de  dol  et  le  juge  conservant  une  enti^re  liberty 
d^appredation. 

Si  Fon  doit  decider  que  le  goavernement  ddfendeur  est  responsable  des 
consequences  des  ddnegations  de  justice  imputables  aux  autorites  jadici- 
ares  venezueiiennes  envers  Fabiani,  11  reste  h  determiner  Tetendne  de  ces 
consequences  en  application  des  principes  exposes  plus  haut. 

Le  dommage  materiel  direct  subi  par  Fabiani  comprend  les  valours  non 
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recoavr^es  et  lea  biens  perdns  dont  il  serait  rentr<5  en  possession,  si  la  sen- 
tence arbitrale  dii  15  d^Scembre  1880  avait  pn  6tre  exccut^e  contre  les  Ron- 
cayolo;  il  comprend  ^^galemont,  en  principe,  les  frais  de  la  proc^^dured'ex^ 
cution  (voir  sub.  VI.,  litt.  a,  chiffree  3).  Fabiani  n'e<lt-il  pas  4t6  yictime 
de  d^nis  de  justice,  et  rex<^cution  de  la  dite  sentence  n'eOt-elle  pas  6te 
entrav^e,  puis,  rendue  illusoire,  il  aurait  pu  obtenir  paiement  de  toutes 
les  condamnations  prononc<5es  contre  ses  d<^biteurs.  Effectiyement,  B.  et 
A.  Roncayolo  dtaient  solvables  jusqu'^  concurrence  au  moins  des  restitu- 
tions di verses  ordonndes  par  le  jugement  dn  15  dccembre  1880.  Ce  fait 
d^coule  ddj^  de  ce  que  le  Gouvornment  V^n6zu^lien  n'a  jamais  all<^gu6 
m6me  que  les  n^clamations  de  Fabiani  fussent  irrecouvrables  contre  les 
Roncayolo,  et  qu'il  s'est  bom6  k  contester  Pexistence  des  ddn^gatlous  de 
justice,  ainsi  que  la  responsabilitd  de  I'Etat.  En  outre,  B.  Roncayolo,  de 
la  vue  de  la  partio  d6fendercsse,  a  6t6  agr6e  par  les  pouvoirs  publics  du 
V6n6zu<51a,  comme  coucessionnaire  d'importantes  entreprises,  et  il  <Stait 
fermier  de  la  douane  de  la  Ceiba.  Andr^  Roncayolo  a  pu,  lui,  pendant  plus 
de  trois  ans,  tant  en  en  son  nom  personnel  que  comme  fondd  de  procuration 
de  son  pi-re,  faire  les  frais  de  nombreuses  et  coftteuses  oppositions  a  rex6- 
cution  de  la  sentence  arbitrale,  choisir  ses  avocats  parmi  les  jnriconsultes 
notoirement  les  plus  renomm^s  dn  pays,  sans  compter  qu'il  s'iStait  enrichi 
d'une  somme  de  plus  d'un  demi-million  de  francs  an  detriment  de  Fabiani. 
Et  c'est  vraiscmblablement  pour  mettre  ^  Tabri  des  poursuites  de  leur 
crdancier,  les  droits  et  int<SrAts  oonsid(^rables  qu'ils  avaient  an  Von^zu^la, 
que  les  adversaires  do  Fabiani  ont  emp^ch<S  avec  tant  d'acharnement  l'ex6- 
cntion  de  la  sentence  dn  15  d(^oembre  1880.  La  solvability^  de  B.  et  A.  Ron- 
cayolo, partant,  la  recouvrabilitd  des  valours  au  rembonrsement  desquelles 
ils  avaient  6t6  condamn^s,  ne  sanraient  dtre  s^.rieusement  mises  en  doute, 
d'antant  plus  que,  comme  on  vient  de  le  dire,  le  y6n6zu6lsk  ne  les  a  point 
d^nides. 

En  dehors  du  dommage  materiel  direct,  Fabiani  a  <^prouvd  nn  tort  ma- 
teriel et  surtout  moral  tros  grave,  en  ce  que  les  ddn^gations  de  justice  ont 
port6  h  tons  <^gards  une  profoude  atteintcii  sa  nituation  porsonnelle  et  ont 
m^me  ft6  la  cause  de  la  faillite  prononc^e  contre  lui  an  y^n^za^la  (voir 
snb.  VI,  litt.  a,  chiffre  6  ci-ap^^s). 

Le  dommage  indirect  en  fin  a  sa  source  dans  le  fait  que  les  sommes  pay- 
ables par  les  Roncayolo  en  vertu  de  la  sentence  arbitrale,  ont  6t6  soustrai- 
tes  au  crdancier  pendant  un  grand  nombre  d'anndes  et  qu'il  n'a  pn  ni  les 
employer  dans  sou  commerce,  ni  les  faire  fructifier  d'nne  mani^re  qnelcon- 
que;  il  ne  s'agit  pas  ici  de  b(^n6fices  ou  de  pertes  purement  hypothetiqnes, 
dans  lesquels  certains  publicistes  (CalvOf  op.  cit.,  IV,  477)  se  refnsent  a 
voir  **la  mati^re  d'une  action  p<^cuniaire  de  gonvernement  h  gouveme- 
ment,"  mais  d'un  manque  h  gagner  dont  les  (^l^ments  reposent  sur  des  faits 
concluants,  ot  11  serait  souveraineinent  contraire  h  rdquit<^  et  h  la  justice 
de  n'en  point  tenir  compte  dans  le  pr^^sent  proc^s  (voir  sub.  VI,  litt.  &). 
Et  mainteuant,  deux  <^ventualitds  pouvaieut  se  presenter;  ou  bien,  les 
d^biteurs  de  Fabiani  s'acquittaient  en  vers  lui,  ou  bien,  soit  k  Tamiable, 
soit  par  vole  d'exdcution,  il  se  substituait  k  tons  les  droits  de  concessions, 
de  donanes  et  autres  qu'ils  posscdaient  au  V^ndzu^la.  Entre  ces  deux 
hypotheses,  plausibles  Tune  et  Tautre,  il  faut  necessairement  choisir  celle 
qui  est  la  moins  ddfavorabie  k  FEtat  d<^feudenr  et  qui  est  aussi  la  plos 
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admissible  d'apr^  le  oours  ordiuaire  des  choses,  c^est-^-dire  Pliypotlit'se  du 
paiement.  Ceci  d'autant  plus  qu'il  n'a  6t6  ni  offert,  ni  administr^  aucune 
preave  tendant  i\  dtablir  que  cette  hypothese  de  la  solution  la  plus  normale 
dadiff<^rend  Fabiani-Roncayolo  neseserait  point  r^alisde;  il  r^sulte  m^me 
de  Tezposi^  da  goavememeut  demandenr  que  les  ddbitenrs  de  Fabiani 
avaieutun  int<^r6t  majeur,  sHls  etaieut  cou  train ts  d'exdcuter  la  sent-ence 
arbitrale,  h  se  lib6rer  pnrement  et  simplement  entre  ses  mains,  plut6t  qu'^ 
se  laisser  enlever  des  droits  d'aue  valeur  bieu  supdrienre  a  celle  des  con- 
damnations  prononcdes— sans  parler  m^medesobstaclJQs  auxquels  se  serait 
heurtd  sans  doute  le  transfert  de  tout  ou  partie  de  ces  droits  k  Fabiani,  et 
sans  appr^cier  I'efficacitd  des  sdlrett^s  rdelles  obteuues  au  cours  de  la  pro- 
cedure d'ex<?cution. 

La  question  du  mode  de  paiement  de  Tindemuitd  a  6t6  discat<5e  dans  la 
demande,  mais  elle  n'est  point  litigieuse;  le  compromis  Pa  T6gl6e  d'une 
mani^re  obligatoire  pur  les  parties  et  pour  TArbitre. 

yj.  La  liquidation,  d'apr^s  les  principes  ci-dessus,  de  l'6tat  de  dom- 
mages  et  Int^^r^ts  prdsentd  par  le  Goavernement  demandenr  fournit  les 
r^sultats  Buivants : 

a.  Dommage  direct  et  tort  moral. 
(1)  La  sentence  arbitrale  fixait  k  la  somme  de  538,359  fr.  .07, 

valeur  an  31  Janvier  1878,  le  ddbit  de  Andrd   Roncayolo 

envers  Fabiani.    Ce  poste  est  r^duit,  en  capital,  d'apr^>s  la      Francs. 

demandeit 429,668.10 

II  y  a  lien  de  tenir  comte  d'un  versement  de 5,490.55 

Reste 424,177.55 

(2)  Onter  cette  somme,  dne  par  A.  Roncayolo,  la  sentence  arbitrale  con- 
f^re  k  Fabiani  le  droit  de  r^clamer  **  tous  les  produits,  sans  aucune  excep- 
tion et  sans  aucune  reserve,  donnds  par  I'entreprise  du  remorquage  depuis 
le  30  novembre  1877,  y  compris  les  bdndfices  du  pilotage,''  des  la  mSme 
^poque,  en  tant  que  ces  profits  auraient  4t6  encaiss^s  par  B.  on  A.  Ronca- 
yolo; les  autres  condamnations  ddrivant  de  la  sentence  du  15  ddcembre 
1880,  ont  ^16  ex<!^eutdeB,  au  moins  dans  une  certaine  mesure,  puisque  Fabi- 
ani a  repris,  dt'S  le  mois  de  juillet  1882,  soit  avant  le  ddbut  des  ddn^gations 
de  justice,  le  service  du  pilotage  et  du  remorquage,  et  que  des  preuves 
positives  concernant  les  effets  de  I'inexdcution  de  ces  autres  condamna- 
tions font  d^faut  dans  la  procedure. 

Da  chef  du  dispositif  prdcitd  de  la  sentence  arbitrale,  la  demande  porte 

an  oompte  de  **  liquidation  des  sentences,''  on  capital : 

Francs. 
Recettes  da  pilotage  du  l'"^  ddcembre  1877  au  30  d^cembre  1878. .  16, 000. 00 
Recettes  du  pilotage  du  1«'  ddcembre  1878  au  30  ddcembre  1879. .  16, 000. 00 
Re<ettes  du  pilotage  du  1^^  ddcembre  1879  au  30  ddcembre  1880. .  16, 000. 00 
Recettes  du  pilotage  du  1"  ddcembre  1880  au  30  ddcembre  1881 . .  12, 500. 00 
Recettes  du  pilotage  du  l""*  ddcembre  1881  aa  15  juillet  1882 7, 812. 45 

Total : 68,312.45 

Le  Gouvernement  ddfendenr  n'a  ni  contestd  le  bien  fondd  de  cette  dette, 
provenant  des  encaissements  faits  sans  droit  par  la  partie  adverse  de  Fabi- 
ani; ni  critiqud  ces  chiffres  qui  ne  paraissent  pas  exagdrds. 
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II  en  eat  dememe  pour  les  restitutions  qai  se  rapporteot  au  remorquage; 
elles  Bont  aiusi  formnl<^es  dans  la  demande,  en  capital : 

Francs. 

Produit  net  de  I'ann^e  1880 100,000.00 

Prod  uit  net  de  Tann^e  1881 100,000.00 

Produitdul«'janvieraul5jailletl882 54.165.51 

Total 254,166.51 

Le  produit  net  ^vala6  anDuellement  k  100,000  francs  n'est  qu'approxi- 
matiff ;  mais  ce  chiffre,  qui  n'a  pas  6t6  contest<$  dans  la  defense,  peat  etre 
admis  au  vu  des  documents  produits.  Quant  aux  "abus  de  confiance  **  et 
''d^toumements''  des  Ronoayolo,  qui  ne  visent  pas  direotement  le  pilot- 
age on  le  remorquage,  lis  ne  sont  pas  oompris  dans  la  sentence  arbitrale/ 
ni,  par  consequent,  dans  le  oompromis  de  1891. 

(3)  II  y  a  lieu  d'ajouter  au  compte  de  ''liquidation  des  sentences"  les 
frais  importants  occasionn^  par  la  procedure  d'ex^oution  depuis  le  15 
d^^cembre  1880,  frais  que  le  Gouyemement  demandeur  fait  figurer  sous 
diverses  rubriques  de  son  ^tat  de  dommages  et  int^rets;  les  autres  frais 
judiciaires  r<5clamds  ne  peuvent  rentrer  dans  Findemnitd  k  fixer  par  FAr- 
bitre.  Ce  poste  embrasse  les  frais  d'enregistrement  de  la  sentence  arbitrale, 
les  frais  de  justice  et  de  partie  tant  de  la  procedure  devant  les  tribunaux 
fran^ais  que  devant  les  tribunaux  v6n6zu<SlienB,  soit  que  la  party  adverse 
de  Fabiani  eftt  Tobligation  de  les  rembourser,  soit  qu'ils  aient  6i6  caos^ 
inutilement  h  ce  dernier. 

Unesomme,  int^rSts  compris,  de fr..  200,000 

ne  semble  pas  excessive,  si  Fon  tient  compte,  entre  autres,  des  nombreux 
et  cotiteux  d^placements  que  la  sauvegarde  de  ses  droits  a  impos^Ss  k 
Fabiani,  et  meme  si  Ton  porte  en  deduction  les  frais  qui  peuvent  £tre 
envisages  comme  ayant  6t6  faits  sans  motifs  legitimes. 

Tontes  les  autres  r<^clamations  de  T^tat  consacr^  k  'Ha  liquidation  des 
sentences''  sont  ^trang^res  au  litige  actuel;  c'est  le  cas  des  "abus  de  con- 
fiance''  et  **d6toumements"  dont  il  a  6t6  parl^  plus  haut,  ainsi  que  des 
"  annuit^Ss  dotales"  en  vertu  du  contrat  de  manage  du  20  avril  1867,  de  la 
perte  e.prouv<^e  sur  la  vente  des  marchandises  d'apr^s  la  transaction  du  31 
Janvier  1878,  etc.  Ces  sommes  n'^tant  pas  comprises  dans  la  sentence 
arbitrale  n'ont  pu  provoqner,  de  la  part  des  tribunaux  v^n^^zu^liens,  des 
d^n^gations  de  justice  dont  le  Gouvemement  d^fendeur  serait  responsable 
aux  termes  du  compromis  de  1891. 

La  question  des  intdrets  est  r^serv^  (voir  sub.  litt.  h  ci-apr^s), 

(4)  Parml  les  reclamations  figurant  dans  I'etat  B.  dommages  et  int^rdts, 
les  seules  qui  puissent  ^tre  prises  en  consideration,  dans  I'esp^ce,  sont 
oelles  mentionnees  sous  chifires  11,  12  et  19  de  I'expose  des  faits  qui  pre- 
c(^de;  or  elles  sont  entrees  en  ligne  de  compte,  d6jk  lors  de  la  fixation  (voir 
sub.  3)  des  frais  d'execution  de  la  sentence  arbitrale.  Les  autres  indem- 
nites  n'ont  pas  leur  source  dans  ladite  sentence,  ni,  par  consequent,  dans 
son  defaut  d'execution  ensuite  de  denegations  de  justice  impu tables  aux 
tribunaux  du  Venezuela ;  il  est  superflu,  dans  ces  conditions,  de  s'occuper 
des  deductions  consenties  dans  I'etat  B.,  attendu  qu*elles  ont  trait  k  des 
postes  eiimines  par  I'Arbitre. 

(5)  L'etat  C.  so  ref^re  au  service  du  remorquage,  et  les  dommages  et 
inter^ts  qu'il  comporte  ont  leur  origine  dans  le  retrait  de  ce  service  en 
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1884.  Cette  question  a  6t6  tranchde  k  propoB  de  oelle  des  "faitsdu 
prince;''  sans  discuter  ni^me  le  point  de  savoir  si  le  Gouvemement  d^fen- 
deur  n'dtait  pas  en  droit  de  d^noncer  le  coutrat  du  7  d^cembre  1874,  il  est 
Evident  qne  les  gains  dont  Fabiani  pr6tend  avoir  6t6  frustr^  par  cet  acte, 
ne  lui  ont  pas  ^t6  enlev^s  ik  raison  de  d^n^gations  de  justice  qui,  senles, 
pen  vent  engager  la  responsabilit<^  dn  Y^ndzu^la  dans  Tinstance  aotuelle. 
II  s'agit  ici  pr^cis^ment  d'un  de  ces  "faits  du  prince,"  sur  la  l^gitimit^  et 
les  effets  duquel  TArbitre  n^a  pas  a  se  prononcer;  il  ne  lui  ^tait  permis  de 
rappr^^cicT  que  comme  un  indice  des  dispositions  de  Tautorite  v6n^zu61- 
ienne  envers  Fabiani  (voir  sub.  III.  ci-devant). 

(6)  Un  tort  coosid<^rable,  materiel  et  surtout  moral  (^tat  E.),  a  ^t^  cau86 
k  Fabiani  par  sa  declaration  de  failite  au  V^ndzu^la,  la  fermetnre  de  ses 
.iStablissements  commerciaux  k  Maracaibo,  les  embarras  financiers  dans 
lesquels  il  a  616  fatal ement  plong6  et  Tabandon  ioTc6  de  ses  entreprises. 
Ce  dommage  pent  ^tre  envisage  oomme  la  consequence  immediate  des 
denegations  de  justice,  puisque  aussi  bien  Fabiani  a  6t6  mis  en  faillite  k 
Maracaibo  pour  d6faut  d(^  paiement  de  sommes  inferieures  de  beauconp  k 
celles  que  rex^cutiou  de  la  sentence  arbitrale  lui  anrait  fait  recouvrer. 
Le  Gouvernement  defendenr  ne  conteste  pas  que  Fabiani  poss^dait  des 
maisous  prosp^res  au  Ven6zu61a  et  k  Marseille,  da  moins  avant  les  d^mMds 
jndiciaires  dont  est  n^  le  prdsent  litige;  et  les  motifs  de  la  sentence  arbi- 
trale, ainsi  que  d'autres  elements  de  la  cause,  montrent  pue  le  ressortissant 
firan9ais,  dont  I'Etat  demandenr  a  pris  les  int^r^ts  en  mains,  6tait  un 
n^gociant  s^rieux  et  houn^te,  auquel  le  reconvrement  de  ce  que  les  Bon- 
cayolo  lui  devaient  anrait  permis  d'escompter  largement  I'avenir.  Sa 
faillite,  determinde  par  les  d^n^gations  de  justice  son  vent  rappel^s,  Ta 
profond^ment  atteint,  tant  dans  sa  situation  doonomique  que  dans  sa 
personnalite  tout  enti^re,  si  bien  que  Tallocation  d'nne  indemnity  propor- 
tionnde  au  dommage  subi  s'imposc  de  oe  chef.  Au  reste,  Fabiani,  grftce 
k  ses  connaissanoes,  i\  son  activity,  k  ses  moyens  d'action,  ne  pouvait  man- 
quer,  dans  des  conditions  normales,  d'accroltre  encore  la  consideration  et 
le  credit  dont  il  jouissait,  de  donner  2\  ses  entreprises  un  plus  grand  essor, 
ety  tr^s  probablemcnt,  de  faire,  en  sus  du  gain  perdu  et  dont  il  sera  parie 
ci-apr^s,  d'autres  benefices  par  I'exploitation  d'autres  sources  de  revenus; 
par  la  faute  des  autorites  judiciaresdu  Venezuela,  il  a  perdu  tout  ensemble 
ses  biens  et  son  honneur,  et  il  a  traverse  de  tres  penibles  dpreuves.  Ce 
sent  1^  des  circonstances  exceptionnelles,  dont  il  serait  injuste  de  mecon- 
naltre  la  gravite  et  d'ecarter  les  consequences  dommageables,  en  invoquant 
le  caract^re  international  de  la  contestation  actuelle. 

Des  renseignements  precis  font  necessairement  defaut,  sur  certains 
points,  pour  etablir  avec  nne  exactitude  absolue  le  niontant  de  la  repara- 
tion qui  est  legitemement  due  k  Fabiani,  dans  les  limites  de  Tetat  E  de  la 
demande.  L'Arbitre,  appreciant  librement  les  faits  de  la  cause,  evalue  k 
Ir.  1,800,000  le  chiflre  des  dommnges  et  intercuts  representant  le  prejudice 
eprouve,  independament  de  colui  reconnu  sous  litt.  h, 

h,  Dommage  indirect, 

(1)  Les  dommages  et  InterAts  reclames  dans  Tetat  D  correspondent  aux 
sacrifices. faits  pour  le  maintien  do  Tindustrie  de  Fabiani  et  au  gain  dont 
il  a  ete  irnstre.  La  non-execution  de  la  sentence  arbitrale,  non-execution 
provoquee  par  des  denis  de  justice,  a  cause  i^  Fabiani  un  prejudice  indirect 
fixe  dans  la  demande  k  la  some  ile  4,200,(XX)  francs;  mais  il  importe  de  ne 
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pas  confondre  oe  dommage  avec  celai  dont  il  yient  d'etre  apl^r,  sons  litt.  a, 
chiffre  6. 

Aussi  bien,  il  y  a  lieu  d'admettre  ioi,  k  titre  de  compensation,  uniqaement 
r6qaivalent  du  dommage  qui  peat  dtre  consid^r^  comme  ane  snite  de 
r impossibility  dans  laquelle  s'est  troav^  Fabiani,  ^raison  de  I'inex^oution 
du  jugement  du  15  d^oembre  1880,  de  faire  frnctifier  les  capitaux  importants 
qui  lui  dtaient  dus  et  quHl  aurait  recouvrds.  Le  moyen  le  plus  sftr 
d'arriver  h  un  Evaluation  certaine,  edt  6t6  de  consulter  les  livres  de  la 
maison  Fabiani  et  de  verifier  jusqu'^  quel  point  ses  b^n^fices  ayieat 
successivement  diminnd  par  Peffet  du  refus  d6gms6,  mais  persistant,  des 
autorit^s  v6n<Szu61ienneSj  de  procEder  ou  do  laisser  proc6der  k  I'exEcution 
de  la  sentence  arbitrale.  Ces  livres  n'ont  pas  6t6  prodaits,  et,  quoique  le 
di^faiit  de  production  de  oes  documents  paraisse  excusable,  les  indications 
fournies  dans  I'Etat  D  ne  constituent  pas  des  justifications  suffisantes 
de  toute  TindemnitE  r^clamde.  L'existerice  d'un  dommage  indirect  n'en 
est  pas  moins  indubitable.  Ce  prejudice  consiste  essentiellement,  nou  pas 
dans  les  sacrifices,  prouvds  d'une  mani^re  incomplete,  que  Fabiani  aurait 
faits  pour  le  maintien  de  son  Industrie  et  dans  des  profits  plus  ou  moins 
probables,  mais  dans  la  oirconstanoe  que  les  sommes  dues  en  vertu  de  la 
sentence  arbitrale  sont  demeur^es  inproductives  pendant  nombre  d'ann^es, 
de  par  les  ddndgations  de  justice  commises  h,  sou  encontre  au  V<$nEzu61a. 

Dans  la  demande,  on  a  ajout<S  constamment  au  capital  des  reclamations 
formul<5eH,  les  int^^rdts  composes  qui  rentrent  plut6t  dans  les  indemnity  k 
allouer  pour  dommage  indirect.  II  convient,  k  ce  propos,  de  faire  observer 
que  les  arguments  invoqu<5s  par  le  Gouvemement  ddfendeur  (Difensef  p. 
97  et  suiv.)  centre  la  pretention  de  la  partie  adverse  d'exiger  des  int^r^ts 
ne  sont  nuUement  fondds;  la  renonciation  que  Ton  oppose  au  Gouveme- 
ment de  la  R^publique  fran^^aise  ne  coucerne  pas  la  prdsente  contestation 
et  ne  saurait  ^.tre  Entendue  au-delii  de  ses  termes;  de  plus,  les  considera- 
tions juridiques  developpees  h  Tappui  de  la  tht'se  de  TEtat  venezu61ien  ne 
sont  pas  ooncluantes,  pour  les  motifs  precedemment  exposes  et  qui  mon- 
trent  ([ue  la  mesure  de  la  responsabilite  de  TEtat  est  adequate  k  oelle  de 
la  responsabilite  des  autoritds  fautives  elles-m^mes. 

SHI  en  est  ainsi,  on  doll  recounaltre  que  Fabiani  aurait  pu  faire  frncti- 
fier, dans  ses  entreprises,  les  interSts  simples  du  montant  des  condamna- 
tions  de  la  sentence  arbitrale,  dans  IVventualite  oti  il  n'aurait  pas  6t€  vic- 
time  de  denegations  de  justice.  La  capitalisation  d'interSts  est  autorisee 
en  matiore  de  comptes-courants  et  d'operations  analogues,  parce  que  le 
16gis1ateur  presume  que,  dans  le  commerce,  I'argent  ne  reste  pas  impro- 
ductif  (cfr.  art.  335,  C.  fdd.  des  oblig.  et  Laurent,  op.  cit.,  Vol.  XVI,  n"348). 
Mais  Fabiani  n^a  droit  h  des  intdrcts  composes  que  pour  les  reclamations 
admlses  sons  litt.  a,  chiffres  1  et  2,  qui  s'ei event  k  la  somme  totale  de 
746,656  fr.  51,  car  il  n'en  saurait  dtre  question,  ni  k  regard  des  200,000 
francs  alloues  pour  frais  judiciaires,  ni  li  regard  de  Tindemnite  fcrme  de 
1,800,000  francs  aocordee  sous  litt.  a,  chiffre  6.  Les  inter^ts  composes  de 
la  somme  de  746,656  fr.  55  ne  reprdsentent  toutefois  pas,  dans  Topinion  de 
FArbitre,  le  gain  integral  dont  Fabiani  a  ete  frustre  par  le  non-recouvre- 
roent  des  sommes  comprises  dans  la  sentence  arbitrale.  Si  Fabiani  avait  pa 
tirer  parti  de  ces  sommes  et  les  employe'r  dans  son  negoce,  il  est  vraisem- 
blable  quHl  aurait  fait  des  benefices  superieurs  aux  inter^ts  composes  de 
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06  capital  pendant  le  laps  de  temps  dnrant  lequel  il  serait  antoris^  ik  lea 
porter  en  coinpte.  Ainsi  qaHl  r^salte  de  circonstances  ddj^  relat^es,  il  avait 
des  maisons  de  commerce  prosp^res,  son  credit  (^tait  bien  <^tabli,  sea  res- 
sources  6taient  considerables,  toutes  ses  entreprises  paraissaient  assur^es 
d'un  rapport  except ionnellement  ^lev^;  les  d^ndgations  de  justice  dont  il 
a  6t6  la  victime  Ini  ont  caus^  les  pertes  tres  graves  qui  viennent  d'etre 
rappel^es.  Ici,  de  nouveau,  I'Arbitre  doit  appr^cier  librement,  suivant  la 
conviction  qn'il  a  pu  se former,  et  il  juge  Equitable  d'^valear  k  Fr.  1,500,000 
le  dommaj^e  indirect  subi  par  Fabiani,  en  tenant  compte  de  la  realisation 
de  rhypothfeque  de  120,000  francs. 

(2)  Sur  les  prejudices  oommercianx  de  Fabiana  viendrait  se  greffer,  sui- 
vant la  demande,  le  dommage  eprouve  dans  Faffaire  du  chemin  de  fer  de 
la  Ceiba.  Comme  le  montrent  les  considerations  developpees  sons  chiffre 
V  in  fine,  il  n'est  point  etabli  que  B.  et  A.  Roncayolo  ne  se  seraient  pas 
liberes,  aiiu  precisement  d'arr^ter  toute  procedure  dirigee  centre  des  droits 
et  actions  d'une  grande  valeur.  It  n'est  pas  prouve  davantage  que  le  trans- 
fert  de  ces  droits  et  actions,  h  defaut  meme  de  paiement,  se  serait  neces- 
sairment,  et  pour  lenr  totalite,  effectue  an  profit  de  Fabiani.  L'hypothese 
sur  laquelle  repose  cette  reclamation  de  24,000,000  de  francs  ayaut  ete 
ecartee,  il  convient  de  faire  oompietement  abstraction  de  I'indemnite  qui 
s'y  rapporte. 

c.  En  ce  qui  conceme  Uefrais  de  lapr^nte  inetanee,  TArbitre,  constatant 
que  les  conclusions  de  la  demande  sont  adjugees  en  principe,  mais  <]ue 
Texageratiou  des  reclamations  formuiees  a  entralne  des  depens  inutiles, 
met  les  frais  du  Qouvemement  demandeur,  liquides  h,  la  somme  de  Fr. 
100,000 — k  la  charge  du  Qouvemement  defendeur  et  compense  entre  les 
parties  les  depens  de  Tarbitrage. 

VII.  De  ce  qui  precede,  il  resulte  que  le  chiffre  integral  de  rindemnite 

allouee  s'etablit  comme  suit : 

FrancB. 

1.  Debit  A.  Roncayolo 424,177.55 

2.  Recettes  du  pilotage 68,312.45 

3.  Recettes  du  remorquage 254, 166. 51 

4.  Frais  d'execution 200,000.00 

5.  Dommage  cause  par  la  faillite 1,800,000.00 

6.  Dommage  Indirect 1,500,000.00 

7.  Frais  du  demandeur 100,000.00 

En  tout 4,346,656.51 

Par  ces  motifs. 

Prononce : 

Le  Qouvemement  des  Etats-Unis  du  Venezuela  paiera  h  Fabiani,  s\  titre 
d'iudemnite,  dans  les  termes  du  compromis  du  24  Fevrier  1891,  tous  frais 
compris,  la  somme  totale  de  quatre  millions  trois  cent  quarante-six  mille 
cinquanie-six  franc9  dnquante  et  un  centimes  (Fr.  4, 346, 656. 51),  aveo  intercts 
k  cinq  pour  cent  I'an  d^s  la  date  de  la  prescnte  sentence. 
Les  depens  de  Varbitragc  sont  compenses  entre  lea  partiea. 
Ainai  fait  k  Berne,  le  trente  Decembre  1896. 

A.  Lachbnal, 
President  de  la  Con/ed&ation  Suisse, 


Digitized  by 


Googl( 


4916  INTERNATIONAL   ARBITRATIONS. 

Oermuiy  and  Chile. — Under  a  convention  of  August  23,  1884,. a  mixed 
commission  was  provided  for  to  adjust  the  claims  of  German  subjects 
against  Chile  growing  out  of  the  war  between  the  latter  power  on  the  one 
hand  and  Pern  and  Bolivia  on  the  other.  The  commission  was  organized, 
but  it  rendered  no  judgments^  since  the  claims  were  by  a  convention  of 
August  31,  1886,  and  a  protocol  of  April  22,  1887,  directly  settled.^ 

By  a  convention  of  July  11,  1885,  between  Austria-Hungary  and  Chile, 
it  was  agreed  that  the  claims  of  subjects  of  the  former  against  Chile  should 
be  submitted  to  the  Gerioan-Chilean  Commission. ^ 

Germany  and  Hayti. — In  1895  the  claims  of  German  subjects  against 
Hayti  were  adjusted  in  the  same  mode  as  the  claims  of  British  subjects 
and  French  citizens  hereinafter  referred  to.^ 

Great  Britain  and  the  Argentine  BepnUie.— Award  of  the  President  of  Chile 
on  the  claims  of  British  subjects  for  losses  arising  out  of  the  Argentine 
decree  of  February  13,  1845,  prohibiting  vessels  arriving  from  Monte- 
video to  enter  Argentine  ports. 

[l^nslation.] 

'' Jos6  Joaquin  Perez,  President  of  the  Republic  of  Chile,  named  judge 
arbiter  by  the  government  of  Her  Britannic  Majesty  and  by  that  of  the 
Argentine  Republic  to  decide  upon  various  claims  for  damages  sustained 
by  several  British  subjects  against  the  second  of  the  said  governments; 

**  Having  accepted  the  charge  and  being  desirous  to  put  an  end  to  this 
difference  by  making  known  to  the  high  parties  concerned  the  opinion 
which  I  have  formed  on  the  matter  in  dispute; 

''  Having  carefully  perused  and  examined  all  the  antecedents  in  the  mat- 
ter, and  having  in  view  the  opinion  declared  by  the  supreme  court  of 
justice  and  by  the  advocate  Don  Cosmo  Campillo,  I  proceed  to  give  my 
opinion,  as  follows : 

*'0n  the  13th  of  February  1845,  the  Government  of  the  Argentine  Con- 
federation, which  was  then  at  war  with  the  Republic  of  Uruguay,  issued 
a  decree  ^  by  which  it  was  declared  that,  from  the  Ist  of  March  following. 


1  Calvo,  Le  Droit  In  I.  4th  ed.  III.  466. 

»De  Martens,  Recueil,  2^  s<^rie,  XII.  507. 

3  Mr.  Smyth,  United  States  Minister  to  Hayti,  to  Mr.  Moore,  May  4, 1896. 

*  The  decree  in  question  was  as  follows : 

"Buenos  Ayres,  February  IS,  1816, 

'^  The  Government  of  Buenos  Ayres,  entrusted  with  the  foreign  affairs, 
and  those  of  peace  and  war,  of  the  Argentine  Confederation,  has  ordered 
and  decreed : 

^'Art.  I.  From  the  1st  of  March  next  ensuing  all  communication  with 
the  city  of  Montevideo  shall  be  closed. 

"  II.  The  captain  of  the  port  shall  not  allow  any  vessel  proceeding  from 
the  port  of  Montevideo  to  be  entered  inwards,  whether  coming  direct  or 
after  having  called  or  touched  there,  whatever  be  the  motive. 

"III.  Neither  shall  those  vessels  be  allowed  entry  which,  in  order  to 
evade  the  provisions  of  the  preceding  article,  leave  the  port  of  Monte- 
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all  commnnioation  with  the  port  of  Montevideo  would  be  closed,  and 
ordained  that  entrance  into  the  Argentine  ports  should  not  be  allowed  to 
any  ship  which  niiKht  arrive  direct  from  Montevideo,  or  which  might 
have  put  into  or  touched  at  that  place,  by  whatever  accident. 

*'  The  representative  of  Her  Britannic  Majesty  in  Buenos  Ay  res  stated  to 
the  Argentine  Government,  in  an  official  note  of  the  17th  of  the  same 
month  of  February,  that  the  immediate  execution  of  the  decree  would 
cause  severe  losses  to  British  commerce,  as  many  British  vessels  were 
already  dispatched,  having  part  of  their  cargo  for  Montevideo  and  part 
for  Buenos  Ayres,  and  for  this  reason  he  proposed  that  at  least  some  fur- 
ther time  should  be  granted  to  the  British  vessels  which  might  arrive 
from  Europe  and  touch  at  Montevideo  to  continue  their  voyage  to  Buenos 
Ayres  and  discharge  in  that  port  the  cargoes  destined  for  it. 

''  The  Argentine  Government  replied,  on  the  27th  of  the  same  month,  that 
the  decree  of  the  13th  had  gone  to  the  extreme  limit  in  favour  of  foreign 
commerce,  and  that,  its  terms  being  general,  no  change  could  be  made  in 
it  in  favour  of  British  vessels. 

''Under  these  circumstances  six  British  merchant  vessels  arrived  at 
Buenos  Ayres,  proceeding  from  Europe. 

''The  (rstus  sailed  from  the  port  of  Hull  on  the  80th  of  December  1844, 
bound  to  Montevideo  and  Buenos  Ayres,  and  reached  the  Arst  of  those  ports 
on  the  18th  of  March  1845.  On  the  same  day  the  captain  went  ashore,  in 
order  to  extend  a  protest  against  wind  and  weather  for  damages  sustained 
by  the  vessel  during  the  voyage.  Having  transacted  his  business  and,  in 
conformity  with  the  orders  he  then  received  from  the  consignees,  set  sail 
for  Buenos  Ayres  ou  the  19th  of  March,  and  having  arrived  at  port  on  the 
following  day,  the  local  authorities  prevented  her  entry. 

"The  Sultana  weighed  anchor  from  Liverpool  on  the  14th  of  January 
1845,  and  anchored  in  the  outer  roadstead  of  Montevideo  at  half  past  11 
p.  m.  of  the  7th  of  March  of  the  same  year.  The  captain,  who  had  for 
several  days  been  unwell,  landed  on  the  following  day,  in  order  to  find  a 
'  pilot  to  conduct  his  vessel  to  Buenos  Ayres,  bat  having  been  informed  on 
returning  on  board  that  shortly  after  he  had  gone  on  shore  Admiral 
Browne,  commander  in  chief  of  the  Argentine  squadron,  had  sent  a  boat 
to  communicate  the  decree  of  the  13th  of  February,  he  went  on  board  the 
said  admiral's  ship  and  obtained  from  him  a  certificate  to  the  effect  that 
his  landing  had  no  other  object  than  to  procure  a  pilot.    With  this  the 


video  for  some  other  south  of  the  line,  to  reform  their  papers,  and  by  this 
deceptiou  seek  to  enter  Argentine  ports. 

"IV.  Her  Britannic  Majesty's  packets  from  Europe  and  the  vessels  of 
war  of  friendly  nations  are  alone  excepted. 

"  V.  The  present  decree  shall  have  full  effect  whilst  the  city  of  Monte- 
video is  under  the  dominion  of  the  ruthless  Unitarians,  and  shall  cease 
the  moment  the  army  of  operations,  under  the  command  of  His  Excel- 
lency the  legal  President  of  the  Oriental  Republic  of  the  Uruguay,  Brig- 
adier-General Manuel  Oribe,  shall  enter  that  city. 

"VI.  Let  this  be  published,  &c. 

"  Rosas. 

"Felipe  Arana.'' 
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yessel  proceeded  to  Bueuos  Ayres,  and,  having  arrived  there  on  the  18th 
of  March,  it  received  the  same  repnlse  as  the  preceding  one. 

'<  The  hark  James  left  Liverpool  on  the  17th  of  Fehrnary  1845  for  Monte- 
video and  Buenos  Ayres  with  a  cargo  for  both  ports. 

''  She  arrived  at  Montevideo  on  the  24th  of  April,  and  having  discharge<l 
that  portion  of  her  cargo  destined  for  that  port,  according  to  the  tenor  of 
her  hills  of  lading,  continued  her  voyage  to  Buenos  Ayres,  and  arrived 
there  on  the  31st  of  May,  wlien  she,  too,  was  refosed  entry. 

"The  brig  Richard  WaUon  sailed  from  Cadiz  on  the  23rd  of  February 
1845  with  a  cargo  of  salt  destined  for  Montevideo.  Having  arrived  in 
front  of  that  port  on  the  28th  of  April,  she  reoeived  the  orders  of  her 
freighters  to  proceed  to  Buenos  Ayres,  and  having  on  the  2nd  of  May 
attempted  to  enter  the  port,  she  was  prevented  from  doing  so  by  the  mari- 
time authorities. 

''The  barque  Jean  BaptUte  left  Liverpool  on  the  7th  of  March  1845  with 
a  cargo  of  general  merchandise  for  Montevideo  and  Buenos  Ayres.  Hav- 
ing reached  the  first  of  those  ports  on  the  29th  of  April,  and  \ei%  there  a 
part  of  her  cargo,  in  conformity  with  her  bills  of  lading,  signed  in  Liver- 
pool, she  continued  her  voyage  to  Buenos  Ayres,  and,*on  arriving  there 
on  the  25th  of  May,  she  was  there  informed  by  the  captain  of  the  port 
that  according  to  the  decree  of  the  13th  of  February  she  could  not  enter, 
from  having  touched  at  Montevideo. 

''  The  barque  Caledonia,  which  left  Liverpool  on  the  6th  of  April  1845 
with  a  cargo  of  goods,  assorted,  for  Montevideo  and  Buenos  Ayres, 
arrived  in  front  of  the  first  of  those  ports  on  the  18th  of  June,  and  the  cap- 
tain, having  there  learned  of  the  decree  of  the  13th  of  February,  stopped 
there  until  he  had  communicated  with  the  Buenos  Ayrean  authorities. 
But  the  representations  he  addressed  to  them  having  been  of  no  avail,  in 
conformity  with  his  bills  of  lading  he  entered  the  port  at  Montevideo  on 
the  Ist  of  July,  and  after  leaving  part  of  his  cargo  there  he  proceeded  to 
Buenos  Ayres,  where  he  arrived  on  the  25th  of  August.  He  was  there 
denied  entry  in  the  same  form  and  for  the  same  reason  as  the  other  vessels 
had  been. 

''Each  of  the  captains  of  the  aforesaid  six  vessels  entered  a  protest  at 
the  proper  time,  and  before  the  proper  consular  authority,  in  which  all 
that  had  occurred  was  recorded. 

"On  the  2l8t  of  August  1858  a  convention  was  concluded  between  the 
high  parties  interested,  in  the  preamble  of  which  it  is  stated  that  they 
were  both  desirous  'to  arrange  the  means,  mode,  and  form  of  payment 
which  was  to  be  made  of  the  debt  the  Argentine  nation  recognised  as  due 
to  the  subjects  of  Her  Britannic  Majesty  for  losses  sustained  during  the 
disorders  which  occurred  in  the  republic  from  the  civil  war,  losses  which 
the  Argentine  nation  wished  to  recognize,  following  a  healing  and  generous 
policy.* 

"In  conformity  with  this  idea,  the  conditions  and  form  of  payment  were 
established  and  specified  in  the  said  convention.  According  to  one  of  the 
stipulations  of  the  convention,  a  commission  was  appointed,  charged  with 
the  arrangement,  amicably,  of  all  diflSculties  which  might  arise  in  the 
fulfillment  of  the  compact. 

"On  the  18th  of  August  1859  another  convention  was  concluded  between 
the  same  high  parties,  which  was  styled  'a<lditional,'  and  of  which  the 
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object  was  to  determioe  more  clearly  some  of  the  stipnlations  contained 
in  that  of  the  21st  of  Aagast.  In  dictating  in  this  convention  rules  relat- 
ing to  the  rates  of  interest  which  oaght  to  be  allowed,  according  to  the 
various  classes  of  losses  which  the  British  subjects  might  claim  from  the 
Argentine  Government,  amongst  other  matters  the  following  was  stipa- 
lated :  '  For  the  claims  arising  oat  of  the  destr action  of  farm  property, 
sequestrations  of  merchandise,  thefts,  and  other  losses,  50  per  cent  interest 
on  the  aggregate  amoant  should  be  paid,  however  remote  the  dates  of  the 
events  which  gave  rise  to  the  claim  might  be.' 

**  Some  years  later  the  British  legation  addressed  the  Baenos  Ayres  Gov- 
emmenty  clAiming  indemnification  for  the  losses  sustained  by  the  6  vessels 
mentioned  and  theiz  csrgoes,  and  snstftining  that  those  losses  were  included 
in  those  that  the  Argentine  Confederation  had  recognised  in  favor  of 
British  subjects  by  the  convention  of  the  2l8t  of  August  1858  and  of  the 
18th  of  August  1859,  and  therefore  ought  to  be  taken  into  consideration  by 
the  commission  established  by  the  said  convention. 

'*  The  Government  of  Buenos  Ayres  not  only  rejected  the  idea  that  the 
losses  claimed  were  included  in  the  recognition  conceded  by  those  conven- 
tions, but  also  sustained  that  no  responsibility  whatever  was  incurred  by 
it  for  the  results  which  the  decree  of  the  13th  of  February  had  caused,  for 
the  reason  that  it  had  been  lawfully  dictated,  and  in  use  of  the  right 
which  the  Argentine  nation  possessed  in  consequence  of  the  war  in  which 
it  was  at  that  time  engaged  with  Montevideo  and  other  towns  of  the  Ori- 
ental Republic  of  Uruguay. 

''In  the  proctocol  of  the  15th  of  July  1864  the  representatives  of  the 
British  and  Argentine  Governments  agreed  to  submit  to  the  arbitral  deci- 
sion of  a  friendly  government  the  question  whether  the  Argentine  Repub- 
lic is  obliged  to  pay  the  losses  sustained  by  the  British  subjects  in  conse- 
quence of  its  having  denied  the  entry  into  the  port  of  Buenos  Ayres  to 
the  6  vessels  already  mentioned,  and  in  the  proctocol  of  the  18th  of  Janu- 
ary 1865  the  representatives  of  the  same  governments  were  pleased  to 
name  me  arbiter  for  the  solution  of  the  said  question. 

*^  The  representatives  of  the  high  parties  interested  agree,  as  is  expressed 
in  the  memorandum  which  one  and  the  other  have  presented  to  me,  that 
the  question  should  be  settled  in  the  following  manner: 

''1st.  Are  the  losses  sustained  by  the  British  subjects  in  consequence  of 
those  6  vessels  having  been  refused  the  entry  to  the  port  of  Buenos  Ayres 
included  or  not  included  in  the  terms  of  the  conventions  of  the  21st  of 
August  1858  and  of  the  18th  of  August  1859;  and  secondly,  supposing  that 
the  said  losses  are  not  comprehended  in  the  terms  of  the  said  convention, 
is  the  Argentine  Government  obliged  in  justice  or  not  obliged  to  indem- 
nify them  f 

''  With  respect  to  the  first  of  these  questions,  the  Government  of  Her 
Britannic  Mi^esty  sustains  that  the  losses  in  question  are  comprehended 
in  the  terms  of  the  convention  cited,  and  gives  as  the  ground  for  that 
opinion  that  the  words  'and  other  losses,'  which  are  employed  in  the 
additional  convention  of  the  18th  of  August  1859,  refer  to  those  losses; 
that  other  claims  for  losses  of  an  analogous  nature,  brought  forward  by 
British  subjects,  were  taken  into  consideration  by  the  commission  estab- 
lished in  Parana,  in  conformity  with  the  stipulations  of  the  two  conven- 
tions referred  to,  and  that  the  couiinission  decided  those  claims  in  favor 
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of  the  claimants,  assigning  to  them  a  certain  compensation ;  that  In  those 
cases  the  decisions  of  the  commission  were  submitted  to  the  Argentine 
Government,  which  confirmed  them  before  the  coupons  were  issaed  for  the 
payment  of  that  which  was  found  due  to  the  claimants;  that,  as  the  first 
article  of  the  convention  of  the  21st  of  August  1858  recognized  as  a  national 
debt  all  the  sums  due  to  British  subjects  for  claims  that  should  have  been 
presented  previous  to  the  1st  of  January  1860,  this  recognition  conld  not 
do  less  than  embrace  the  claims  for  every  class  of  losses,  inclosive  of  those 
which  might  have  arisen  from  other  causes  than  the  disorders  of  the  civil 
war;  that,  on  the  other  side,  the  losses  claimed  ought  to  be  considered  as 
produced  from  the  disorders  of  the  civil  war,  because  the  decree  of  the 
13th  of  February  1845  was  an  act  of  hostility  against  the  authorities  estab- 
lished in  Montevideo,  who  were  eonsidered  as  rebels  by  the  Argentine 
Confederation,  which  aided  General  Oribe,  and  which  recognised  him  as 
the  lawful  President  of  the  Republic  of  Uruguay,  against  those  who  occu- 
pied the  city  of  Montevideo ;  and  that  this  mode  of  viewing  the  question 
is  confirmed  by  the  tenor  of  Article  V.  of  the  above-mentioned  decree, 
which  says:  'The  present  decree  shall  have  effect  and  be  acted  upon 
whilst  the  city  of  Montevideo  continues  to  be  under  the  sway  of  the 
Unitarian  savages,  and  cease  whenever  the  army  of  operations,  under  the 
orders  of  His  Excellency  Brigadier-General  Don  Manuel  Oribe,  lawful 
President  of  the  Oriental  Republic  of  Uruguay,  enters  the  said  city.' 

''On  the  part  of  the  Argentine  Government  it  is  answered,  that  the  con- 
vention of  the  21st  of  August  1858  recognized  as  a  national  debt  only  the 
sums  due  as  indemnification  for  losses  caused  by  the  disorders  of  the  civil 
war ;  that  in  the  convention  of  the  18th  of  August  1859  are  classed  the 
losses  which  the  Argentine  Government  ought  to  indemnify,  and  that  in 
none  of  those  classes  are  comprehended  those  which  are  now  claimed; 
that  the  words  'other  Ioshos,'  employed  in  the  same  convention,  can  not 
be  applied  to  losses  sustained  in  consequence  of  a  legitimate  act  of 
authority  executed  within  the  sphere  of  its  attributes,  such  as  the  decree 
of  the  13th  of  February;  that  if  the  commission  established  in  Parana 
took  into  consideration  claims  analogous  to  those  that  are  now  made  and 
if  they  were  admitted  by  the  government  established  in  Parana,  such  acts 
were  null,  because  they  exceeded  the  attributes  of  the  commission  and  of 
the  government,  and  as  acts  which  are  null  can  not  be  cited  in  order  to  fix 
the  sense  of  the  compact ;  that  it  is  not  credible  that  if  the  commission 
and  the  Government  of  Parana  had  known  the  true  state  of  affairs  they 
would  have  made  the  recognitions  that  are  cited,  and  that  it  is  not  strange 
that  the  commission  and  the  said  government  should  be  ignorant  of  the 
terms  of  the  conventions,  because  the  archives  in  which  they  were  recorded 
were  at  Buenos  Ayres  and  unknown  in  Parana;  that  the  claims  presented 
previous  to  the  1st  of  January  1860,  to  which  reference  is  made  in  the 
convention  of  the  21st  of  August  1858,  do  not  refer  to  all  kinds  of  losses, 
but  only  to  those  caused  by  the  disorders  of  the  civil  war,  as  is  expressly 
declared  in  Article  VI.  of  the  additional  convention  of  the  18th  of  August 
1959,  to  the  effect  that  '  no  claim  of  the  nature  of  those  contemplated  in 
the  preamble  of  the  convention  of  the  21st  of  August  1858  can  be  pre- 
sented after  the  31st  of  December  1860  without  prorogation;'  that  the 
decree  of  the  13th  of  February,  which  was  the  origin  of  the  losses  suB- 
tained  by  the  British  vessels,  can  not  be  viewed  as  an  incident  of  civil  war, 
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but  as  a  measuro  dictated  in  war  abroad,  because  that  measure  was  adopted 
against  foreign  powers  who  refused  to  recognise  the  blockade  of  the  port 
of  Montevideo ;  that  the  condition  of  the  cessation  of  the  decree  so  soon 
as  the  city  of  Montevideo  was  captured  by  the  army  of  General  Oribe 
did  not  give  to  the  decree  the  character  taken  in  civil  war,  and  that  the 
only  character  which  it  impressed  was  that,  when  once  the  city  of  Monte- 
video was  occupied  by  the  army  of  General  Oribe,  there  would  be  no  rea- 
son for  the  decree  to  exist,  because  in  such  a  case  the  blockade  would 
cease,  and  with  its  cessation  the  nonrecognition  of  the  blockade  which 
had  originated  the  decree. 

*^  Considering,  first,  that  in  the  convention  concluded  on  the21st  of  August 
1858,  the  Argentine  Government  only  recognised  as  national  debt,  in  favour 
of  British  subjects,  that  which  proceeded  from  losses  which  the  said  sub- 
jects had  sustained  in  the  disorders  occuring  in  the  republic  from  civil 
war. 

' '  Second .  That  the  additional  convention  of  the  18th  of  August  1859  hav- 
ing reference  to  the  principal  one  of  1858,  both  ought  to  be  viewed  as  of 
the  same  category,  and  the  intention  of  the  latter  one  being  to  indemnify 
the  losses  sustained  by  British  subjects  in  the  disorders  of  the  civil  war, 
it  ought  necessarily  to  be  identical  in  its  object  with  that  of  the  first. 

''Third.  That  in  accordance  with  thereasbn  just  stated,  the  words  'and 
other  losses,'  which  are  employed  by  Article  II.  of  the  additional  conven- 
tion, can  not  have  reference  to  losses  occasioned  in  a  foreign  war,  because 
such  signification  would  alter  the  nature  of  the  object  of  the  said  addi- 
tional convention  and,  consequently,  that  of  the  principal  one. 

''Fourth.  That  althongh  it  is  said  in  Article  I.  of  the  convention  of  the 
21st  of  August  1858,  that '  the  Government  of  the  Argentine  Confederation 
recognises  as  national  debt  all  the  sums  due  to  British  subjects  for  claims 
that  may  have  been  presented  previous  to  the  1st  of  January  1860,  and 
which  shall  have  been  settled  jointly  by  the  commissioners  of  the  Argen- 
tine Government  for  that  purpose  appointed,  and  by  the  minister  plenipo- 
tentiary of  Her  Britannic  Msyesty  or  his  representative,'  such  recognition 
can  only  have  reference  to  debts  arising  from  losses  occasioned  by  civil 
war,  which  were  the  only  ones  that  the  convention  had  for  its  object  to 
liquidate  and  pay,  as  is  specifically  declared  in  its  preamble. 

"  Fifth.  That  the  signification  just  given  to  Article  I.  of  the  convention  of 
the  21st  of  August  1858  is  confirmed  by  the  literal  tenor  of  Article  VI.  of 
the  additional  convention  of  the  18th  of  August  1859. 

"Sixth.  That  although  it  is  affirmed  on  the  part  of  the  government  of 
Her  Britannic  Majesty  that  the  commission  appointed  in  virtue  of  the 
convention  of  the  2l8t  of  August  had  taken  cognizance  of  several  claims 
analogous  to  those  which  have  given  rise  to  the  present  arbitration,  and 
the  decisions  of  the  said  commission  have  been  accepted  and  respected 
by  the  Government  of  the  Argentine  Confederation,  such  can  not  act  as  a 
sufficient  precedent  to  establish  that  the  Argentine  Government  had  de- 
sired to  enlarge  the  explicit  sense  of  the  convention  by  extending  it  to 
cases  not  literally  comprehended  in  it,  inasmuch  as  the  claims  which  are 
alluded  to  on  the  part  of  the  government  of  Her  Britannic  Majesty  are  not 
specified,  and  therefore  can  not  be  duly  appreciated  by  the  judge  arbiter 
so  as  to  give  them  the  importance  and  scope  attributed  to  them  by  the 
said  governments. 
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**  Seventh.  That  although  the  fact  to  which  the  preceding  opinion  refers 
is  not  contradicted  on  the  part  of  the  Argentine  Oovemment,  still  explana- 
natiuns  are  given  on  this  point  which  show  that  the  circumstances  in 
which  the  said  government  found  itself  when  it  gave  its  acquiescence  to 
the  decisions  of  the  commission  did  not  allow  it  to  examine  them  with  the 
minute  attention  due  and  with  relation  to  the  antecedents  of  each  of  the 
cases. 

<' Eighth.  That  it  being  explicitly  declared  in  the  convention  of  the  21st 
of  August  that  the  high  contracting  parties  were  solely  to  establish  rules 
for  the  liquidation  and  payment  of  the  debts  arising  from  losses  occasioned 
by  the  civil  war  of  the  Argentine  Republic,  it  is  impossible  to  apply  the 
stipulations  of  this  convention  to  other  debts  of  a  very  different  nature 
and  origin  without  the  intervention  of  a  declaration  equally  explicit  on 
the  part  of  the  same  parties,  it  being  impossible  to  invoke  incidents  in 
order  to  their  being  applied  which  from  their  vagueness  can  not  be  sub- 
jected to  an  exact  appreciation,  susceptible  as  they  are  of  divers  expla- 
nations. 

''Ninth.  That  the  war  which  the  Argentine  Republic,  in  alliance  with 
General  Oribe,  waged  against  the  authorities  of  Montevideo  in  the  year 
1845  was  a  foreign  war. 

''Tenth.  That  although  the  Oriental  Republic  of  Uruguay  was  engaged 
in  civil  war  in  the  year  1845,  the  war  which  the  Argentine  Government 
carried  on  at  the  time  with  one  of  the  contending  parties  and  aiding  the 
other  could  not  have  that  character,  because  it  was  made  between  two 
nations  independent  of  each  other. 

"  Eleventh.  That  even  considering  the  war  of  ITrugnay  to  besolely  acivil 
one,  the  stipulations  of  the  convention  of  the  2 1st  of  August  could  not  on 
that  account  be  applicable  to  losses  brought  forward  by  the  owners  and 
consignees  of  the  six  British  vessels,  as  the  said  losses  ought  to  be  viewed 
as  caused  by  the  civil  war  of  a  country  distinct  from  that  of  the  Argen- 
tine Confederation,  and  in  no  case  as  caused  by  the  civil  war  of  the  said 
confederation,  which  is  a  circumstance  indispensable  in  order  that  indem- 
nification should  be  granted  according  to  the  said  convention. 

"  For  all  these  reasons  I  am  of  opinion  that  the  losses  sustained  by  the 
British  vessels  in  consequence  of  the  decree  issued  by  the  Argentine  Gov- 
ernment under  date  of  13th  of  February  1845  are  not  comprehended  in  the 
terms  of  the  conventions  of  the  2l8t  of  August  1858  and  of  the  18th  of 
August  1859. 

"  With  respect  to  the  second  of  the  two  questions  submitted  for  consider- 
ation, the  government  of  Her  Britannic  Majesty  sustains  that  the  Argen- 
.tine  Republic  is  obliged  injustice  to  indemnify  the  losses  in  question,  and 
alleges  as  a  reason  that  the  Argentine  Government  could  not  dictate  the 
decree  of  the  13th  of  February  without  giving  sufficient  time  for  the  pro- 
hibition established  by  it  to  reach  opportunely  the  knowledge  of  the  ves- 
sels which  were  loading  in  Europe  for  Montevideo  and  Buenos  Ayres,  or 
by  making  itself  responsible  for  the  losses  arising  from  the  measure  if 
reasons  of  state  should  counsel  its  immediate  execution ;  that  from  the 
time  when  a  vessel  leaves  with  its  cargo  for  a  fixed  port  it  acquires  tacitly 
the  right  to  be  admitted  into  it,  and  no  one  can  deprive  it  of  that  benefit 
without  contracting  the  obligation  to  allow  it  compensation;  that  of  the 
yessels  in  question  some  left  Europe  even  before  the  decree  had  been 
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iHsued,  and  the  others  before  the  time  had  elapsed  requisite  for  its  coming 
to  their  knowledge;  that  to  none  of  the  vessels  was  the  decree  made 
known  by  the  blockading  squadron,  and  that  all  of  them  reached  Monte- 
video in  complete  Ignorance  of  what  had  occurred ;  that  if  it  be  wished  to 
say  that  the  decree  was  issued  as  a  reprisal  against  Great  Britain  for  not 
having  recognised  the  strict  blockade  of  Montevideo  the  fact  is  entirely 
incorrect,  because  the  decree  gives  no  such  reason,  nor  is  it  to  be  believed 
that  if  there  had  been  in  it  the  design  of  acting  hostiiely  against  Great 
Britain  the  English  packets  proceeding  from  Europe  would  have  been 
excepted,  as  they  are  in  Article  IV. ;  that,  on  the  other  side,  the  British 
Government,  far  from  refusing  to  recognise  the  blockade,  Sir  T.  Pasley, 
commandant  of  the  naval  forces  of  Her  Britannic  Majesty  in  the  waters 
of  Montevideo,  addressed,  on  the  29th  of  January  1845,  a  letter  to  the 
admiral  of  the  Argentine  squadron,  in  which  he  assured  him  that  the 
blockade  would  be  recognised  by  the  forces  under  his  command ;  that  only 
later,  when  the  admiral  of  the  squadron  of  His  Majesty  the  King  of  the 
French  refused  to  recognise  the  blockade,  it  was  that  Sir  T.  Pasley  claimed 
for  English  vessels  the  same  immunities  that  might  be  conceded  to  the 
French ;  that  there  being  no  mention  of  the  present  claims  in  the  conven- 
tion concluded  between  the  Argentine  Republic  and  the  British  Govern- 
ment on  the  24th  of  November  1849,  in  which  other  claims  of  the  same 
nature  were  accepted,  is  not  a  proof  that  the  present  ones  were  abandoned 
by  the  Government  of  Great  Britain,  because  Mr.  J.  H.  Mandeville,  minis- 
ter plenipotentiary  of  Her  Britannic  Majesty,  having  opportunely  pre- 
sented a  demand  against  the  loHses  which  the^decree  of  the  13th  of  Feb- 
ruary might  inflict  upon  English  coninierce,  without  his  pretensions 
having  obtained  any  solution,  it  would  have  been  necessary,  in  order  that 
they  should  be  considered  as  renounced  by  the  said  convention,  that  it 
should  have  been  so  expressly  stipulated ;  and,  finally,  that  amongst  the 
six  vessels  which  were  refused  entrance  into  the  port  of  Buenos  Ayres  there 
were  some  of  them  that  in  reality  had  not  infringed  the  decree  of  the  13th 
of  February,  as  they  had  only  stopped  in  front  of  Montevideo  without 
entering  the  port  or  executing  in  it  any  acts  whatsoever. 

''The  Argentine  Government  accepting  the  fact  of  its  having  impeded 
the  entry  of  the  6  vessels  into  the  port  of  Buenos  Ayres,  to  which  the 
claims  of  the  British  Government  refer,  and  setting  entirely  aside  the  cir- 
cumstance of  whether  or  not  the  losses,  which  on  that  account  are  claimed, 
were  actually  sustained,  maintains  that  it  is  not  obliged  to  indemnify 
them,  and  gives  as  its  reason  that,  finding  itself,  as  it  then  did,  at  war  with 
Montevideo,  it  could  undoubtedly  dictate  the  decree  of  the  13th  of  Febru- 
ary in  which  it  prohibited  traffic  with  that  port,  and  that  this  being  a 
legitimate  act  of  warfare,  neutral  nations  had  no  right  to  complain  of  its 
consequences;  that,  although  the  Sultana  and  other  vessels  had  sailed 
for  Buenos  Ayres  and  arrived  at  Montevideo  in  entire  ignorance  of  the 
decree,  and  although  they  had  not  been  notified  of  it  by  the  Argentine 
squadron,  they  were  not  on  that  account  exempted  from  the  obligation  of 
complying  with  it,  because  measures  of  this  kind  do  not  require  a  term  to 
be  fixed  for  their  being  executed,  and  all  to  which  those  who  are  ignorant 
of  those  measures  can  pretend  is  not  to  be  captured  instead  of  being  only 
obliged  to  execute  them,  as  it  is  known  that,  in  case  of  a  blockade,  although 
a  term  is  given  that  vessels  entering  be  not  captured,  it  is  never  the  cus- 
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torn  to  aathorise  them  to  enter ;  that  it  was  not  the  duty  of  the  Argentine 
sqnadron,  but  that  of  Her  Britannic  Majesty,  which  was  in  front  of  Monte- 
videOj  to  make  known  the  provisions  of  the  decree  to  British  subjects, 
and,  notwithstanding  this,  notice  was  given  to  the  Sultana  by  the  Argen- 
tine squadron,  as  is  admitted  by  the  British  legation  in  its  note  of  the  11th 
of  May  1845 ;  that  if  this  principle  is  applicable  to  neutral  commerce  it  is 
so  with  much  more  reason  towards  powers  with  whom  we  are  not  in  a 
state  of  perfect  peace,  and  that  the  decree  of  the  13th  of  February  was 
actually  issued  in  consequence  of  the  chief  of  the  British  naval  forces  hav- 
ing refused  to  recognise  the  blockade,  as  is  established  by  a  letter  which, 
iu  reply  to  the  intimation  of  the  same  blockade,  Commander  Pasley,  under 
date  of  the  29th  of  January,  addressed  to  Admiral  Browne,  demanding 
that  execution  of  the  blockade  should  be  postponed  until  the  charg6 
d'affaires  of  Her  Britannic  Majesty  at  Montevideo  should  have  received 
from  the  minister  of  Her  Britannic  Majesty  at  Buenos  Ayres  a  certain 
communication  on  the  subject,  which  he  considered  necessary;  that,  in 
conformity  with  this  pretension,  Mr.  Mandeville,  on  the  30th  of  January, 
requested  '  that  the  date  of  Htrict  blockade,  both  as  respected  entry  and 
departure,  should  be  postponed,'  to  which  the  Government  of  Buenos 
Ayres  replied,  'that  the  blockade,  having  been  ignored  by  the  forces 
of  Her  Britannic  Majesty,  without  any  right  to  do  so,  his  request  could 
not  be  taken  into  consideration;'  that  all  this,  at  the  same  time  that 
it  confirms  the  fact  of  Great  Britain's  having  refused  to  recognise  the 
blockade,  clearly  shows  that  this  non recognition  was  the  cause  of  the 
issue  of  the  decree  of  the  13th  of  February ;  that  the  exception  in  favour 
of  the  English  packets  from  Europe  was  not  an  indication  of  good  rela- 
tions with  Great  Britain,  because  it  proceeded  solely  from  this,  that  those 
packets  did  not  at  that  time  bring  cargo,  and  that  which  it  was  intended 
to  prevent  was  that  goods  should  enter  Montevideo;  that  in  the  con- 
vention of  the  24th  of  November  1849,  in  which  is  expressly  stipulated 
the  restoration  of  the  vessels  and  cargoes  captured  during  the  blockade 
of  the  Argentine  ports  established  by  Great  Britain,  no  mention  what- 
ever is  made  of  the  losses  suffered  by  English  vessels  in  consequence 
of  the  prohibition  established  in  the  decree  of  the  13th  of  February, 
which  proves  that  in  the  opinion  of  the  British  Government  the  measure 
was  perfectly  legal ;  that  the  Government  of  Buenos  Ayres  did  not  find 
itself  in  the  ease  of  demanding,  when  concluding  that  convention,  the 
abandonment  of  a  right  which  in  its  opinion  did  not  exist,  and  that  it  was 
for  the  Government  of  Her  Britannic  Majesty  to  solicit  the  recognition  of 
that  right;  that  instead  of  doing  this,  it  obliged  itself  to  restore  that 
which  it  had  captured,  without  recording  any  compact  or  expression  with 
respect  to  the  losses  now  claimed ;  that  the  decree  of  the  13th  of  February, 
so  far  from  having  been  at  any  time  impugned  by  Great  Britain,  has  been 
expressly  recognised  and  respect>ed  by  its  diplomatic  agents  in  various 
instances,  in  proof  of  which  it  cites  the  note,  which  on  the  llth  of  March 
1845,  on  the  occasion  of  what  had  occurred  to  the  Sultana,  Mr.  Mandeville 
•addressed  to  the  Government  of  Buenos  Ayres,  in  which,  without  making 
any  observation  against  the  legitimacy  of  the  decree,  he  asked  the  admis- 
sion of  the  vessel  on  the  ground  solely  that  it  had  not  infringed  the  said 
decree,  because  its  entering  into  Montevideo  had  no  other  object  than  to 
seek  a  pilot;  and  that  his  request  having  been  refused  by  the  Argentine 
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Government,  the  British  legation  neither  insisted  on  it  nor  protested,  the 
same  thing  having  occurred  in  various  other  representations  of  a  like 
nature  at  that  time  made  to  the  Government  of  Bnenoes  Ay  res  by  the 
English  minister. 

''Considering,  first,  that  the  decree  issued  by  the  Argentine  Government 
the  13th  of  February  1845  had  for  object  to  cause  to  be  respected  the 
blockade  of  the  port  of  Montevideo,  which  the  same  government  had  at 
that  time  established. 

''Second.  That  the  state  which  resolves  to  blockade  the  port  of  another 
with  which  it  is  at  war,  has  the  right  to  dictate  all  the  measures  tending 
to  cause  the  blockade  to  be  respected  by  neutrals. 

"  Third.  That  it  was  neither  natural  nor  just  to  exact  from  the  Argentine 
Confederation  that  it  should  give  reception  in  its  ports  to  vessels  that 
might  have  violated  the  blockade,  and  it  being,  on  the  contrary,  natural 
and  just  that  it  should  refuse  to  receive  them. 

"Fourth.  That  a  term  is  not  given  to  neutral  vessels  within  which  they 
may  enter  a  blockaded  port.  Neither  can  it  be  exacted  that  it  be  granted 
to  them  in  order  that  they  may  submit  themselves  to  the  measures  dictated 
for  the  purpose  of  causing  an  established  blockade  to  be  respected. 

"  Fifth.  That  the  nation  which  in  a  state  of  war  resolves  to  close  its  ports 
to  foreign  commerce  is  the  sole  judge  in  determining  the  conditions  under 
which  the  entry  to  them  may  be  permitted,  and  to  decide  whether  those 
who  claim  to  enter  have  complied  or  not  complied  with  those  conditions. 

"Sixth.  That  it  is  a  principle  of  universal  jurisprudence  that  he  who  useel 
his  right  offends  no  one. 

"  By  the  force  of  these  reasons,  I  am  of  opinion  that  the  Government  of 
the  Argentine  Confederation  is  not  obliged  to  indemnify  the  losses  suffered 
by  the  6  vessels  which  were  refused  entry  into  the  port  of  Buenos  Ayres 
in  virtue  of  the  decree  of  the  13th  of  February  1845,  issued  by  the  said 
government. 

"Let  this  friendly  deoiHion  be  communicated  to  the  high  parties  inter- 
ested, to  each  of  whom  will  be  remitted  a  copy  of  it. 

"  Given  in  the  hall  of  my  public  office,  sealed  with  the  seal  of  the  repub- 
lic, and  countersigned  by  my  secretary  for  foreign  affairs  in  Santiago  de 
Chile,  on  the  Ist  of  August  1870.  ^ 

[l.  8.]  "JosK  Joaquin  Perez. 

[L.  8.]  "Miguel  Luis  Amunatizik." 

Great  Britain  and  BraiU:  Case  of  the  "Forte.*'— In  June  1861  the  barque 
Prince  of  Wales  was  wrecked  on  the  coast  of  Rio  Grande  do  Sul,  in 
Brazil;  ten  or  twelve  persons  were  lost  and  the  cargo  was  plundered. 
The  nearest  British  consul  investigated  the  affair,  and  in  his  reports  upon 
it  expressed  the  opinion  that  some  of  the  persons  on  board  the  barque  had, 
after  reaching  the  shore,  been  foully  dealt  with.  Three  natives  were  con- 
victed of  plundering  the  cargo,  but,  while  one  of  them  was  imprisoned, 
two  escaped  across  the  frontier.  The  British  consul  expressed  the  opinion 
that  the  local  authorities  had  been  culpably  negligent  in  their  prosecution 
of  the  case,  if  indeed  some  of  them  were  not  interested,  as  accomplices,  iu 
shielding  the  offenders.  The  British  Government  demanded  redress.  The 
Brazilian  Government  maintained  that  the  authorities  had  done  their 
duty,  and  that  no  national  responsibility  had  been  incurred. 
5027— VOL.  6 34 
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While  this  case  was  pending^  Rear-Admiral  Warren  reported  to  the 
British  minister  at  Rio  de  Janeiro  '' a  disagreeable  incident/' which  he 
described  as  a  ''brutal  outrage''  on  three  officers  of  his  flagship,  the  Forle, 
by  the  Brazilian  guard  stationed  on  Tijuca  Hill.  The  officers  in  question 
were  the  chaplain,  a  lieutenant,  and  a  midshipman.  It  was  stated  that 
at  7  o'clock  on  a  certain  evening,  while  they  were  passing  the  police  guard- 
house at  Tijuca,  a  sentinel  advanced  and  made  a  motion  with  his  musket; 
that  the  chaplain  inquired,  ''Que  quereV.?"  that  the  sentinel  then  struck 
him- with  his  musket,  attempted  to  stab  him  with  the  bayonet,  and  called 
the  guards,  who  rushed  upon  him  with  bayonets  and  swords;  that  all 
three  officers  were  then  arrested  and  confined  in  the  guardhouse;  that  on 
the  next  morning  they  were  marched  through  the  streets  of  Rio  under 
escort,  though  they  offered  to  hire  a  carriage;  that  at  the  Rio  police 
'  office,  though  they  gave  their  names  and  rank,  as  they  had  done  the  even- 
ing before  at  the  guardhouse,  they  were  kept  for  two  hours  in  a  filthy 
den  with  men  and  boys  of  the  lowest  grade ;  that  they  were  then,  at  the 
request  of  the  British  consul,  with  whom  they  had  been  permitted  to 
communicate,  removed  to  a  better  prison,  and  were  afterward  taken  in  a 
carriage  to  a  barrack  and  well  treated;  and  that  on  the  morning  of  the 
second  day  after  their  arrest  they  were  released  by  order  of  the  chief  of 
police. 

On  the  part  of  the  Brazilian  Government  it  was  stated  that  "three 
foreigners,  having  dined  at  the  hotel  of  Robett  Bennett,  on  the  Tijuca  Hill, 
where  they  had  two  bottles  of  Bordeaux  wine  and  one-half  bottle  of 
Cognac,  were  proceeding  to  the  city;"  that  "the  said  foreigners"  an- 
noyed the  piissers-by,  "attempting  to  unhorse  an  equestrian  who  was  go- 
ing home  quietly,  and  violently  seizing  the  reins  of  his  horse;"  that 
when  they  arrived  at  the  gusyrdhouse  they  mounted  the  steps  and  ap- 
proached the  sentinel,  one  of  them  asking,  "What  are  you  doing  there  f" 
that  the  sentinel  told  them  to  retire,  when  they  broke  out  into  threats 
and  began  to  strike  him  with  their  sticks  so  that  he  was  compelled  to  de- 
fend himself  with  the  stock  of  his  gun  and  call  the  guards;  that  they 
resisted  arrest,  "laying  hold  of  the  soldiers  and  falling  on  the  ground 
with  them;"  that,  being  deposited  in  the  guardhouse,  they  refused  to 
answer  any  c^estions,  " showing  themselves  haughty  and  scornful;"  that, 
though  they  refused  to  give  their  names,  the  commandant  treated  them 
with  kindness,  furnishing  them,  at  their  request,  with  writing  paper  and 
playing  cards,  and  placed  at  their  disposal  his  own  bed,  the  only  one  in 
the  guardhouse;  that  they  "  were  not  completely  drunk,"  but  "  appeared 
not  to  be  in  full  possession  of  their  mental  faculties ; "  that  when  they 
were  brought  into  the  city,  they  were  placed  not  in  the  slaves'  prison, 
but  in  that  of  freemen,  where  there  might,  indeed,  bo  prisoners  of  color, 
as  the  Brazilian  legislation  made  no  discrimination  on  that  ground ;  that 
as  soon  as  their  condition  was  made  known  to  the  chief  of  police  they 
were  transferred  to  the  barracks  of  the  police  corps  and  an  order  was 
given  for  a  circumstantial  report  on  the  case ;  and  that  as  it  appeared  by 
this  report  that  "the  acts  of  the  English  officers  were  merely  the  result 
of  the  state  in  which  they  were  at  the  lime,''  an  order  was  given  for  their 
discharge. 

The  English  officers  denied  the  allegations  as  to  their  intoxication, 
their  annoyance  of  persons  on  the  road,  and  their  use  of  threats  toward 
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tlie  sentry.  Thoy  declared  that  no  rosistauce  was  mado  to  the  guards  by 
two  of  the  officers,  and  that  resistance  was  made  by  the  third  only  after 
he  had  received  gross  treatment.  They  also  stated  that  when  taken  to 
the  guardhouse  they  gave  their  names  to  the  ensign,  both  verbally  and  in 
writing,  through  an  interpreter.  They  admitted  that  the  officer  of  the 
guard  provided  them  with  paper  and  with  a  pack  of  cards,  and  offered  a 
bed  to  one  of  them ;  but  they  alleged  that  he  broke  his  promise  to  forward 
their  letters,  which  never  reached  their  destination. 

The  British  minister  at  Rio  was  instructed  by  Earl  Russell  to  demand 
(1)  that  the  ensign  of  the  guard  be  dismissed  from  the  service;  (2)  that 
the  sentry  who  began  the  attack  be  adequately  punished;  (3)  that  an 
apology  be  made  by  the  Brazilian  Government,  and  (4)  that  the  chief  of 
police  of  Rio  de  Janeiro  be  publicly  censured. 

Demands  having  thus  been  formulated  in  the  case  of  the  Forte,  as  well 
as  in  that  of  the  Prince  of  Wales,  steps  were  taken  to  resort  to  reprisals  in 
the  event  of  the  requisite  redress  being  denied.  The  British  minister  at 
Rio  was  instructed  that  a  ship  or  some  other  portion  of  public  property 
might  be  seized  and  held  as  security  till  Justice  should  bo  done;  but  that 
as  such  a  course  might  lead  to  a  collision,  it  might  be  preferable  to  seize 
private  property.  This  was,  however,  left  to  the  discretion  of  Admiral 
Warren,  who,  after  the  Brazilian  Government  had  refused  to  yield  to  his 
government's  demands,  seized  at  sea  and  detained  five  Brazilian  vessels. 
It  was  subsequently  arranged  that  the  claim  in  the  case  of  the  Prince  of 
Wales  should  be  paid  under  protest  and  the  oaptured  vessels  released,  the 
Brazilian  Government  assuming  responsibility  for  any  losses  which  might 
have  resulted  to  the  citizens  of  third  countries,  and  that  the  case  of  the 
Forte  should  be  submitted  to  arbitration.' 

The  King  of  the  Belgians,  who  was  chosen  as  arbitrator,  made  the  fol- 
lowing award :  '^ 

''  Nous,  Ldopold,  Roi  des  Beiges,  ayant  accepts  les  fonctions  d'arbitre 
qui  nous  out  6t^  conferdoH  de  commun  accord  par  la  Grande  Bretagne  et  par 
le  Br^^sil,  dans  le  diff<6rend  qui  s'est  <Slev6  entre  ces  Etats  au  sujet  de  Tar- 
restation,  le  17  Juiu  1862,  par  le  poste  de  la  police  Br<5silienue  Biiu6  h  la 
Tijucii,  de  3  offioiers  de  la  Marine  Britannique,  et  des  incidents  qui  se  sont 
produits  i\  la  suite  et  h  I'occasion  de  cette  arrestation; 

''Anim6  du  ddsir  sincere  de  r^pondre  par  nne  ddcision  scrupuleuse  et 
impartiale  h  la  confiance  que  les  dits  Etats  nous  out  tdmoignc^e ; 

"Ayant  ^  cet  effet  dilment  examin<5  et  mClrement  pe8<S  tons  les  docu- 
ments qui  ont  6t6  produits  de  part  et  d'autre; 

**  Voulant,  pour  remplir  le  mandat  que  nous  avons  accept<5,  porter  ]\  la 
connaissance  den  hautes  parties  iut<5ress6es  le  rt^'Hultat  do  uotre  exameii, 
ainsi  que  notre  dc^cision  arbitrale  sur  la  question  qui  nous  a  6t6  soumise 
dans  les  termes  suivants,  it  savoir; 

''Si  dans  la  maniere  dont  les  lois  Bresiliennes  ont  ^t^  appliquees  aux 
officiers  Anglais  il  y  a  eu  offense  envers  la  Marine  Britannique ; 

''Considdrant  qu'il  n'est  nullcment  d^^montrd  que  I'origine  du  conflit 
soit  le  fait  des  Agents  Br6silien8,  qui  ue  pouvaiout  raisonnablement  pas 
avoir  de  motifs  de  provocation ; 


1  Br.  and  For.  State  Papers,  LIV.  579. 

2  Br.  and  For.  State  Papers,  LIII.  150. 
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''Consid^rant  que  lea  offlciers  lors  de  leur  arrestfttioQ  n'i^taient  pas 
revStus  des  insignes  de  leur  grade,  et  que  dans  un  port  frequents  par  tant 
d'6tranger8  ils  ne  pouvaieiit  prdtendre  ^  f'tre  crus  sur  parole  lorsqa'ils  se 
d^claraient  appartenir  h  la  Marine  Britannique,  tandis  qu'aucnn  indice 
apparent  de  cette  quality  ne  venait  h  I'appai  de  leur  declaration ;  que,  par 
cons^^qnent,  une  fois  arrAt^s  ils  devaient  se  aoumettre  aux  luis  et  regie- 
meuts  existants  et  ne  pouvaient  6tre  admis  h  oxiger  an  traitement  different 
de  celui  qui  eClt  ^t^  appliqud  dans  les  ni^mes  conditions  h  toutes  autres 
personnes ; 

**  Consid^rant  que,  s'il  est  impossible  de  m^connaltre  que  les  incidents  qai 
se  sont  produits  out  et6  d6sagr6ab1es  aux  officiers  Anglais  et  que  le  traite- 
ment auquel  ils  ont  4it6  exposes  a  dH  leur  paraltre  fort  dnr,  il  est  constant 
toutefois  que,  lorsque  par  la  declaration  du  vice  consul  Anglais  la  posi- 
tion sociale  de  ces  officiers  eut  6t6  dOment  constat<5e,  des  mesures  ont 
aus8it6t  6t6  prises  pour  leur  assurer  des  ^gards  particuliers,  et  qu'ensuite 
leur  mise  en  liberty  pure  et  simple  a  4t6  ordonn^e ;  . 

**  Consid^rant  que  le  fonctionnaire  qui  les  a  fait  rel4cher  a  present  leur 
eiargissement  aussitdt  que  cela  lui  a  6t6  possible,  et  qu'en  agissant  ainsi  il 
a  ete  mtl  par  le  d^sir  d'dpargner  k  ces  officiers  les  consequences  flcheuses 
qui  aux  termes  des  lois  dovaient  forcdment  rdsulter  pour  eux  d'une  suite 
quelconque  donn^e  h  Vaffaire; 

'^Consideraut  que,  dans  son  rapport  du  6  Juillet  1862,  le  prdfet  de 
police  u'avait  passeulement  i\  faire  la  naiTation  des  faits,  mats  qn'il  devait 
rendre  compte  i\  Tautorite  sup^rieure  de  sa  conduite  et  des  motifs  qui 
Tavaient  porte  h  user  de  mdnagements ; 

"Considerant  qu'il  etait,  des  lors,  l^gitimement  et  sans  qu'on  pnisse  y 
voir  aucune  intention  malveillante,  autorise  h  s'exprimer  comme  11  Ta  fait; 

"Nous  sommes  d'avis  que,  dans  la  maniere  dont  les  lois  Bresiliennes  ont 
ete  appliqudes  aux  officiers  Anglais,  il  n'y  a  eu  ni  premeditation  d'ofiense, 
ni  offense,  en  vers  la  marine  Britaunique. 

''Fait  et  donne  en  double  expedition,  sous  notre  sceau royal,  au  Chslteau 
de  Lachen,  le  18me  jour  du  mois  de  Juin  1863. 

"Leopold  I." 

After  this  decision  in  favor  of  Brazil  was  rendered,  Mr.  (afterward  Sir) 
Edward  Thornton  was  sent  by  the  British  Government  as  envoy  extraor- 
dinary and  minister  plenipotentiary  on  a  special  mission  to  express  to  the 
Brazilian  Governuient  the  regret  of  Her  Britannic  Majesty  for  the  circum- 
stances under  which  friendly  intercourse  between  the  two  countries  was 
suspended ;  to  disavow  any  intention  to  offend  the  dignity  of  Brazil  by  the 
measures  that  were  taken,  and  to  propose  the  renewal  of  diplomatic  rela- 
tions. The  Emperor  replied,  saying  that  it  was  with  sincere  satisfaction 
that  he  renewed  diplomatic  relations,  and  that  the  policy  of  Brazil  would 
continue  to  be  animated  with  a  spirit  of  justice  toward  all  other  nations.' 

Great  Britain  and  Chile. — By  a  convention  signed  at  Santiago  January 
4, 1883,  Great  Britain  and  Chile  agreed  to  reier  to  a  mixed  commission 
of  three  persons,  to  be  respectively  appointed  by  the  two  governments 


^  Apontamentos  para  o  Direito  Internacional  ou  Collecvno  completa  do8 
Tetrados  celebrados  pelo  Brasil  com  Differentes  Na(6es  Estrangeiras,  etc. 
Por  Antonio  Pereira  Pinto.     Tomo  IV.  378-379. 
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themselves  and  the  Emperor  of  Brazil,  the  claims  of  British  sabjects 
growing  out  of  ''the  acts  and  operations  effected  by  the  land  and  mari- 
time forces  of  Chile  in  the  territories  and  coasts  of  Peru  and  Bolivia " 
from  February  14,  1879,  the  date  on  which  hostilities  between  those  three 
powers  began,  till  the  day  on  which  treaties  of  peace  or  covenants  of  truce 
between  the  belligerents  should  be  concluded,  or  until  such  time  as  hos- 
tilities should  cease.  The  total  number  of  claims  submitted  to  the  tribu- 
nal was  118,  of  which  97  seem  to  have  been  disposed  of  by  it,  some  being 
allowed  and  others  rejected.  Twenty-one  claims  were  withdrawn  and 
directly  settled  by  the  two  governments.  The  nominal  amount  of  all  the 
claims  was  upward  of  $6,000,000.  The  total  amount  recovered  seems  to 
have  been  about  $275,000.  The  largest  claim  before  the  tribunal— that  of 
the  Peruvian  Guano  Company,  Limited,  for  £792,233  13s.  5d.,  for  loss  sus- 
tained by  it  in  consequence  of  its  being  unable,  owing  to  the  war,  to  carry 
out  a  contract  with  the  Peruvian  Government  for  mining  and  selling 
guano— was  disallowed  on  the  ground  that  the  damages  were  not  "  directly 
caused  by  the  operations  of  the  land  or  sea  forces  of  Chile  on  the  coast  or 
territory  of  Peru." ' 

The  convention  here  in  question  was  one  of  several — ^all  of  which  were 
substantially  Identical  in  terms — concluded  by  Chile  with  France  and 
various  other  powers  for  the  settlement  of  the  claims  of  their  citizens  or 
subjects  against  the  Government  of  Chile,  growing  out  of  the  war 
between  Chile,  on  the  one  hand,  and  Peru  and  Bolivia  on  the  other.  Under 
all  these  conventions  the  appointment  of  the  third  commissioner  was  con- 
fided to  the  Emperor  of  Brazil,  who  designat^^d  Senhor  Lopez  Net  to.  He 
assumed  the  discharge  of  his  duties  as  president  of  the  various  tribunals 
in  1884.  On  the  19th  of  November  in  that  year  a  decision  was  rendered 
by  his  vote  in  the  case  of  the  Italian  subject  Luis  Cuneo,  who  demanded 
damages  (1)  for  the  destruction  of  a  store  and  goods  by  the  bombardment 
of  the  Peruvian  port  of  Pisagna,  on  April  18,  1879,  and  (2)  for  the  pillag- 
ing and  burning  of  another  store  and  goods  by  Chilean  soldiers  in  Novem- 
ber 1879,  while  they  were  occupying  the  town.  An  award  was  made  in 
favor  of  the  claimant  of  £6,000,  with  interest  at  6  per  cent,  on  the  first 
item  of  the  claim.  The  resisons  for  this  award,  as  stated  by  the  third 
arbitrator,  were  that  the  object  of  the  operations  of  the  Chilean  men  of 
war  on  April  18,  1879,  was  to  destroy  some  small  trading  vessels  in  the 
port,  and  that  this  might  have  been  accomplished  by  some  shots  directed 
at  the  vessels,  or  by  means  of  a  demand  addre^^sed  to  the  authorities; 
that  Pisagna  was  an  open  town,  .without  fortifications,  artillery,  or  other 
serious  means  of  defense ;  that  the  population  was  almost  exclusively  com- 
posed of  neutrals,  engaged  in  commerce — a  circumstance  of  which  the 
commander  of  the  Chilean  forces  could  not  have  been  ignorant;  that  the 
Peruvian  garrison  of  the  place  consisted  of  some  national  guards  and 
policemen;  that  this  garrison,  on  the  approach  of  the  fleet  of  Chilean 
boats,  used  its  arms  to  repel  the  aggression,  placing  itself  for  that  purpose 
at  the  two  extreme  points  of  the  town  and  outside  of  it,  toward  which 
the  Chilean  vessels'  boats  were  coming;  that  the  resistance  made  by  the 
garrison,  in  which  the  population  took  no  part,  and  which  could  not  seri- 


'  For.  Rel.  1888,  I.  172;  see  Sentencias  pronunciados  por  el  Tribunal 
Anglo-Chileno,  1884-1887. 
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onsly  interfere  with  the  destruction  or  capture  of  the  trading  Teasels^ 
caused  little  injury  to  the  Chilean  crews;  that,  nevertheless,  after  the 
hoats  withdrew,  two  Chilean  men  of  war — the  Bl-anco  Encalada  and  the 
Chacahiico — hegan,  without  summons,  notification,  or  previous  warning, 
the  homhardment  of  the  defenseless  place ;  that,  after  a  suspension  of  an 
hour,  more  or  less,  the  men  of  war  changed  their  position,  and,  r<uiging 
themselves  precisely  opposite  to  the  inhahited  and  commercial  part  of  the 
town,  honiharded  it  for  several  hours,  burning  and  destroying  it  almost 
entirely ;  that  the  bombardment  of  open  and  undefended  towns  is  inad- 
misHible  unless  as  an  absolute  military  necessity ;  that  the  operation  in 
question  could  not  be  justified  as  a  chastisement  deserved  by  the  de- 
fenders of  the  town,  because  those  defenders,  having  received  no  sum- 
mons or  notice,  only  did  their  duty,-  under  the  laws  of  war,  in  repelling 
the  aggression  of  an  enemy,  who,  armed  and  in  an  attitude  of  war,  ap- 
proached the  laud  within  gunshot;  and  because  in  every  point  of  view 
it  wais  improper  to  make  the  chastisement  fall  on  an  inoffensive,  peacea- 
ble, and  unarmed  population  composed  for  the  most  part  of  neutrals; 
that  no  necessity  of  war  justified  the  omission  of  warning,  by  which  the 
lives  of  many  inhabitants  would  have  been  spared,  and  the  goods  of  the 
merchants  might  have  been  saved ;  that  if  neutrals,  living  in  the  theater 
of  war,  may  count  on  the  protection  of  their  lives  and  property  by  reason 
of  the  general  duties  prescribed  for  belligerents,  they  ought  also  to 
have  the  benefit  of  the  actual  circumstances  under  which  the  Chilean 
Government  had  formally  and  ofiicially  promised  the  foreign  legations  that 
it  would  fulfill  its  international  duties;  that  the  principles  thus  laid 
down  in  regard  to  the  bombardment  of  undefended  or  unfortified  places 
were  admitted  and  maintained  by  the  Chilean  Government  on  the  occa- 
sion of  the  bombardment  of  Valparaiso  in  1866 J 

This  and  other  decisions  gave  rise  to  a  discussion  in  the  press.  In  Feb- 
ruary 1885  Senhor  Lopez  Netto  returned  to  Brazil  on  the  ground  of  ill 
health.  The  Emperor  appointed  to  succeed  him  Senhor  Lafayette  Rod- 
riguez Pereira,  whose  views  differed  in  many  respects  from  those  of  his 
predecessor.  It  seems  that  no  more  claims  growing  out  of  bombardments 
were  allowed.- 

Great  Britain  and  Chile,  and  Chile  and  Sweden  and  Norway.— A  mixed  com- 
mission of  three  persons,  one  appointed  by  Chile,  one  by  Great  Britain, 
and  the  third,  who  should  be  neither  a  Chilean  citizen  nor  a  British  sub- 
ject, by  the  two  governments  in  concert,  was  establitthed  by  a  convention 
of  September  26,  1893,  for  the  decision  of  claims  of  British  subjects  grow- 
ing out  of  '^  the  acts  and  operations  executed  by  the  laud  and  sea  forces 


iCalvo,  Le  Droit  Int.  4th  ed.  III.  456. 

"Calvo  pronounces  the  views  of  Senhor  Lopez  Netto  '*  liberal  and  con- 
formable to  the  law  of  nations.''  lie  says  that  the  doctrines  maintained 
by  his  successor  may  be  summed  up  in  three  propositions:  (1)  Every  bom- 
bardment is  a  legitimate  operation  of  war,  whether  against  an  open  town 
or  a  fortified  place,  when  there  was  a  beginning  of  resistance,  however 
feeble  it  may  have  been.  (2)  Government**  are  not  responsible  for  pillages, 
destruction  of  property,  and  fires,  caused  by  armed  soldiers,  without  the 
order  of  their  officers,  and  when  the  latter  could  not  prevent  them. 
(3)  Proofs  are  inadmissible  which  have  been  produced  without  the  citation 
of  the  other  party.     (Le  Droit  Int.  4th  ed.  III.  459, 461.) 
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of  the  Republic"  of  Chile  "daring  the  civil  war  which  began  on  the  7th 
of  January  1891  and  ended  on  the  28th  of  August  of  the  same  year/*'  as 
w^ell  as  out  of  **' subsequent  events"  for  which  the  Chilean  Government 
might  be  held  responsible.  By  Article  X.  of  the  convention  it  was  pro- 
vided that  if  the  high  contracting  parties  should  be  unable  to  agree  on  an 
umpire,  the  King  of  the  Belgians  should  be  requested  to  name  one.  It  was 
found  necessary  to  resort  to  this  stipulation,  and  His  Majesty  named  Mr. 
Cam i lie  Janssen.  Her  Britannic  Majesty  appointed  Mr.  Lewis  Joel,  for- 
merly British  consul  at  Valparaiso;  the  President  of  Chile,  Seuor  Luis 
Aldunate,  who  was  connected  with  the  Anglo-Chilean  and  Italo-Chilean 
tribunals  of  1884-1888.  The  mixed  commission  met  in  Santiago  October 
24,  1894,  and  chose  Mr.  Janssen  as  its  president.  December  27, 1894,  Mr. 
Joel  ceased  to  act  on  account  of  ill  health.  He  was  succeeded  by  Mr. 
Alfred  St.  John,  British  consul  at  Callao.  Don  Diego  Armstrong,  a  citizen 
of  Chile^  was  appointed  as  secretary.  Seflor  Martinez  de  F.,  who  was  con- 
nected with  the  United  States  and  Chilean  commission  under  the  conven- 
tion of  1892,  appeared  as  agent  for  Chile.  The  last  session  of  the  tribunal 
was  held  March  4,  1896.    The  British  claims  submitted  numbered  101. 

In  au  analysis  of  the  work  of  the  commission  by  Mr.  Edward  H.  Strobel,> 
the  claims  were  classitied  as  follows : 

"I.  For  loss  of  property  by  the  lire  in  Iquique  on  February  19,  1891,  20 
claims,  amounting  to  £17,319  9s.  4d.  and  $24,359.  Disallowed,  the  British 
arbitrator  disseuting  on  the  ground  that  the  fire  was  caused  by  the  bom- 
bardment, which  was  considered  a  legitimate  act  of  warfare. 

*'II.  For  loss  of  property  by  fire  in  Pisagua  on  April  6,  1891,  5  claims, 
amounting  to  £4,013  188.  2d.  and  $4,016.98.  Disallowed  unanimously  on 
the  same  ground  as  the  preceding  class. 

''III.  Loss  of  property  by  fire  and  pillage  on  the  entry  of  the  Congres- 
sional troops  into  Valparaiso  August  28,  1891,  5  claims,  amounting  to 
£1,150  and  $44,273.50.  Disallowed,  the  British  arbitrator  dissenting,  on 
the  ground  that  the  authorities  were  powerless  to  prevent  the  disorder. 

'*1V.  Loss  of  property  by  the  sacking  of  Santiago  on  August  29,  1891, 
1  claim,  amounting  to  $30,393.95.  Disallowed  unanimously  on  the  same 
ground  as  the  preceding  class. 

**  v."  Loss  of  property  through  pillage  by  government  troops  of  Mi ramar 
in  August  1891,  4  claims,  amounting  to  £4,787  19s.  and  $3,679.15.  An 
agreement  was  made  between  the  British  and  Chilean  agents  by  which  the 
Chilean  Govei-nment  paid  a  lump  sum  of  £2,097  12s.  in  settlement  of 
these  claims.  This  action  was  probably  due  to  the  decision  of  the  com- 
mission of  tlie  United  States  and  Chile  at  Washington  in  favor  of  W.  S. 
Shrigley,  No.  4,  which  belonged  to  this  class. 

"VI.  For  murder  near  Valparaiso,  1  claim,  presented  by  the  widow  of 
the  victim,  for  £20,000.  Dismissed  unanimously  for  want  of  jurisdiction, 
because  there  was  no  evidence  that  the  murder  had  been  committed  by 
military  forces. 

**  VII.  For  illegal  imprisonment,  2  cases,  amounting  to  £5,400.  Dis- 
missed unanimously  for  want  of  jurisdiction,  because  there  was  no 
evidence  to  show  that  the  imprisonment  complained  of  was  by  order  of 
the  Chilean  military  forces. 


'  Dispatch  of  April  23,  1896,  For.  Kel.  1896, 35. 
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"  VIII.  For  illegal  imprisoDment  and  cruelty,  2  claims,  amounting  to 
£25,000.  DismiHsed  unanimously,  for  want  of  jurisdiction,  on  two  grounds : 
First,  becaase  the  imprisonment  was  not  by  the  military  authorities,  and 
second,  because  the  acts  complained  of  had  taken  place  after  the  time 
n  fixed  by  the  convention,  which  embraced  the  period  from  January  7  to 

August  28,  1891.  The  two  cases  of  this  class  were  Patrick  Shields  and 
Andrew  MoKinstrey,  respectively  Nos.  23  and  24,  before  the  commission  at 
Washington. 

*'  IX.  For  seizure  of  mules,  horses,  etc.,  in  different  parts  of  the  republic, 

18  claims,  amounting  to  £19,586  4s.  Id.  and  $48,263.97.    Four  claims  were 

awarded,  the  Chilean  arbitrator  dissenting  in  all  but  one  case,  $15,572.82. 

/     ^>  Twelve  claims  were  disallowed  for  want  of  evidence,  and  on  2  claims  the 

tribunal  came  to  no  decision. 

''  X.  For  damage  to  railway  lines  and  interruption  of  traffic,  2  claims, 
amounting,  respectively,  to  £1,310  48.  8d.  and  $200,000.  The  tribunal 
2—  awarded,  respectively,   the  Chilean    arbitrator   dissenting,  $9,542   and 

$111,721.85. 

•*XI.  Services  rendered  by  railways  to  the  government  by  conveyance 

of  troops,  war  materials,  etc.,  2  claims,  amounting  to  £48,775  198.  5d.  and 

-J  $40,011.98.    Dismissed,  with  the  dissenting  vote  of  the  British  arbitrator. 

.  "  for  want  of  jurisdiction,  as  being  proper  subjects  for  the  courts  of  the 

country. 

*'X1I.  Forced  discharge  of  cargo  arriving  for  railway  company  at  An- 
/  tofagasta,  1  claim,  amounting  to  £184  Os.  7d.    Disallowed  for  want  of 

evidence. 

'  XIII.  For  refusal  to  grant  clearance  papers  to  vessels  and  their  con- 
sequent detention,  12. cases,  amounting  to  £8,984  19s.  6d.  Dismissed  for 
want  of  jurisdiction,  on  two  grounds:  First,  because  the  act  complained 
1^  of  was  the  result  of  an  administrative  order  and  not  the  act  of  military 

'  forces;  second,  because  the  indemnity  is  provided  for  by  the  treaty  of 
amity,  commerce,  and  navigation  of  1854  between  Great  Britain  and  Chile. 
The  refusal  of  the  Chilean  arbitrator  to  sign  these  decisions  is  the  subject 
of  my  following  dispatch  of  this  date. 

*'Xiy.  For  demurrage,  21  claims,  amounting  to  £19,584  2s.  lid.  Eight- 
een were  unanimously  disallowed  because  tLe  delay  was  caused  in  conse- 
quence of  warlike  operations  and  the  general  Htate  of  affaira  during  the 
revolution.  The  remaining  were  dismissed  for  want  of  jurisdiction,  be- 
cause the  damage  complained  of  was  the  result  of  the  action  of  the  civil 
authorities. 

"XV.  For  preventing  vessels  from  communicating  with  people  on  shore 
.  at  the  port  into  which  she  had  put  in  distress,  1  claim  for  £450  8s.  4d. 
Dismissed  for  want  of  jurisdiction,  because  it  was  the  act  of  the  civil 
authorities. 

"XVI.  For  dead  freight  through  vessels  being  prevented  from  loading 
their  full  cargo  because  military  forces  had  blown  up  the  loading  appara- 
tus at  Lobos  de  Afuera,  5  claims,  amounting  to  £7,382 15s.  6d.  Four  claims 
were  awarded,  £3,960  6s.  2d.  The  remaining  claim  was  dismissed  for 
want  of  jurisdiction  on  account  of  there  being  no  evidence  that  it  was  the 
act  of  military  forces. 

"XVII.  For  breach  of  charter  party  by  government  through  inability 
to  furnish  cargo  on  account  of  destruction  by  troops  of  loading  apparatus 
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at  Lobos  de  Afaera,  1  claim;  anioanting  to  £4,218.  Awarded,  Chilean 
arbitrator  dissenting,  £1,500. 

''XVIII.  For  injury  to  vessels  and  delay  in  consequence  of  bombardment, 
4  claims,  amoanting  to  £2,518  19s.  4d.  Disallowed,  acts  complained  of 
being  those  of  legitimate  warfare. 

''XIX.  For  noti  fication  of  vessel  on  high  seas  of  the  existence  of  a  block- 
ade which  was  only  a  paper  blockade,  and  cansing  her  to  proceed  to  a  dif- 
ferent poit,  1  claim,  amounting  to  £989  Is.  2d.  Disallowed  for  want  of 
evidence." 

Under  Class  XIII.  Mr.  Strobel  refers  to  one  of  his  dispatches  for  further 
information  as  to  the  refusal  of  the  Chilean  arbitrator  to  sign  certain 
decisions.  These  decisions  related  to  the  bark  ChSpica  and  eleven  other 
cases  to  which  the  same  principles  applied.  The  ChSpicaf  when  bound  for 
Tocopilla,  a  port  in  the  possession  of  the  Congressional  party,  was  de- 
tained at  Valparaiso  and  Coqnimbo  under  a  decree  of  President  Balma- 
ceda.  The  Belgian  and  British  arbitrators  concurred  in  a  decision  that 
the  tribunal  had  no  jurisdiction  of  the  case,  (1)  because  the  detention, 
being  the  result  of  an  administrative  decree,  was  not  an  act  of  the  land 
or  sea  forces  of  the  republic  during  the  civil  war  in  the  sense  of  the  con- 
vention, and  (2)  because  a  special  remedy  for  the  case  was  provided  by 
the  treaty  of  amity  and  commerce  between  Great  Britain  and  Chile  of 
October  4, 1854,  a  treaty  still  remaining  in  force.  The  Chilean  arbitrator 
concurred  as  to  the  first  reason,  but  dissented  as  to  the  second.  By  Article 
V.  of  the  convention  the  decisions  of  the  tribunal  were  required  to  be 
signed  by  all  the  members,  but  the  Chilean  arbitrator  refused  to  sign  the 
decision  in  question  unless  his  dissenting  opinion  was  embodied  in  or 
added  to  it.  The  Belgian  and  British  arbitrators  declined  to  permit  this 
on  the  ground  that  the  dissenting  opinion  formed  no  part  of  the  decision; 
and  for  the  reason  that  the  decision  was  not  signed  by  all  the  arbitrators 
the  Chilean  agent  refused  to  accept  notification  of  it.^ 

The  decision  was  as  follows: 

"7)cci«ion  of  Belgian  and  British  arbitrators  on  claim  of  hark  CMpica, 

"I.  Considering  thatr  the  convention  of  arbitration  of  September  26, 
1893,  only  submits  to  the  jurisdiction  of  this  tribunal  'claims  based  upon 
acts  or  operations  executed  by  the  land  and  sea  forces  of  the  republic 
during  the  civil  war  which  began  on  January  7,  1891,  and  ended  on 
August  28  of  the  same  year.' 

"Considering  that  the  refusal  on  the  part  of  the  authorities  of  the  port 
of  Valparaiso  to  permit  the  bark  Chepica  to  sail  for  Tocopilla  on  March  7, 
1891,  because  the  latter  port  was  at  that  time  occupied  by  revolutionary 
forces  does  not  partake  of  the  character  of  an  act  executed  by  the  land 
forces  of  the  republic,  but  an  act  of  the  de  jure  government  of  the  coun- 
.  try  executed  in  accordance  with  law;  that  article  7  of  the  act  of  Decem- 
ber 26, 1872,  authorized  the  President  ol  the  republic  '  to  close  temporarily 
one  or  more  ports  to  commerce  whenever  extraordinary  circumstances  re- 
quire it;'  that  such  a  measure,  dictated  as  a  measore  of  urgency  when  the 
forces  of  the  Congrressional  party  occupied  the  ports  of  the  north,  was 


'  For.  Rel.  1896, 37. 
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ratified  by  sapreme  decree  dated  April  1,  1891,  which  declared  the  eight 
first'Class  ports  of  the  north,  from  Chanaral  to  Pisagua,  as  well  as  the  in- 
termediate harbors,  closed  to  commerce ;  that  the  fact  that  this  measure, 
which  from  the  point  of  view  of  an  internal  public  law  is  entirely  legal, 
had  been  taken  by  the  dejure  government  of  the  country  during  the  civil 
war,  is  not  sufficient  to  give  it  the  character  of  an  act  executed  by  the 
land  forces  of  the  republic  against  the  bark  Ch4p%ca. 

"II.  Considering  that  article  17  of  the  treaty  of  amity,  commerce,  and 
navigation,  concluded  on  October  4, 1854,  between  Chile  and  Great  Britain, 
stipulates  that  whenever  in  case  of  war,  and  when  the  interests  of  the  state 
are  so  seriously  affected  as  to  necessitate  such  action,  one  of  the  contract- 
ing parties  shall  decree  the  general  embargo  or  closing  of  ports,  mer- 
chant vessels  can  only  claim  certain  stipulated  indemnities  if  the  detention 
or  closing  exceeds  the  period  of  six  days ;  that  by  this  clause  Great  Brit- 
ain recognizes  that  the  Chilean  Government  has  the  right  to  detain  ves- 
sels and  to  close  ports  in  case  of  war,  but  on  condition  of  granting  certain 
indemnities;  that  the  claim  being  based  upon  measures  taken  in  time  of 
war,  we  must  examine  whether  this  tribunal  has  Jurisdiction  to  apply  the 
provisions  of  the  treaty  of  October  4,  1854,  to  the  case  in  question,  since, 
by  the  very  terms  of  the  convention,  it  must  observe  the  rules  of  inter- 
national law,  which  comprises  the  general  law  of  nations  and  the  speoial 
Jaw  of  nations  established  by  treaties.  (A.  Merignhac,  Traits  Th6orique 
et  Pratique  de  I'Arbitrage  International,  Paris,  1895,  p.  289;  Calvo,  Le 
Droit  International  Th(^orique  et  Pratique,  Vol.  III.  p.  1768.) 

''  Considering  that  the  measure  taken  by  the  government  of  President 
Balmaceda  regarding  the  bark  Ch^ca,  destined  to  a  port  in  the  north  of 
Chile,  is  invested  with  the  character  of  a  ruler's  decree  {arr^t  de  prince), 
which  is  but  one  of  the  forms  of  embargo,  as  is  admitted  by  the  agent  of 
the  Chilean  Government  (Calvo,  Le  Droit  International,  Vol.  III.  p.  1277; 
Carlos  Testa,  Le  Droit  Public  International  Maritime,  Paris,  1886,  p.  128); 
that  if  the  government  has  the  right  in  time  of  war,  in  the  interest  of  its 
own  defense,  to  detain  neutral  vessels  in  its  ports,  and  refuses  them 
authorization  to  proceed  to  certain  ports  which  are  declared  closed,  the 
exercise  of  this  right  not  only  involves  its  moral  responsibility,  but  also 
its  real  responsibility,  whenever  the  case  has  been  provided  for  in  an  in- 
ternational treaty,  a  circumstance  which  exists  in  the  present  case;  that 
otherwise  there  would  result,  at  le;ist  as  regards  vessels  which  are  in  the 
ports  of  the  country  that  are  not  closed  and  destined  for  ports  which  are 
closed,  the  establishment  of  a  paper  blockade  prohibited  by  modern  inter- 
national law. 

''Considering,  besides,  the  decree  of  April  1, 1891,  promulgated  by  Presi- 
dent Balmaceda,  and  placing  upon  a  n^gular  b:isis  the  measures  of  urgency 
which  had  alrea<ly  b(^en  taken,  declares  that  the  eight  first-class  ports 
situated  between  Chanaral  and  Pisagua,  as  well  as  the  intermediate  har- 
bors, are  closed  to  commerce;  that  as  this  measure,  which  is  applicable  to 
an  extended  coast,  and  to  all  vessels  without  distinction  of  nationality 
which  may  be  anchored  in  the  ports  still  in  possession  of  the  government, 
may  be  considered  as  a  general  closure  of  the  ports  j)rovided  for  by  article 
17  of  the  treaty  of  1854 ;  that  a  belligerent  can  not  without  exposing  him- 
self to  responsibility,  especially  \vh(Mi  the  measure  is  provided  for  in  the 
treaties  concluded  by  such  belligerents,  declare  one  or  several  ports  over 
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which  ho  has  lost  all  control  to  he  closed  pending  the  daratlon  of  a  war, 
except  on  the  condition  of  employing  force  to  prevent  access  to  them,  and 
for  imposing  in  this  way  an  effective  blockade.  '  In  the  case  where  a  revo- 
lution or  civil  war  breaks  out  in  a  country,'  says  Lord  John  Russell, 
quoted  by  Hall,  '  the  government  can  not  declare  ports  which  are  in  pos- 
session of  the  insurgents  to  be  closed,  and  such  a  measure  would  be  a 
violation  of  the  laws  of  blockade.'  (W.  £.  Hall,  A  Treatise  on  Interna- 
tional Law,  Oxford,  1890,  p.  37,  Note  X. ;  De  Holtzendorff,  filaments  de 
Droit  International  Public,  p.  75.) 

''Considering  that  if  the  measure  taken  by  President  Balmaceda  in 
reference  to  the  b&rk  Ch^ica  falls  under  article  17  of  the  treaty  of  1854, 
which  regulates  the  question  of  indemnity  in  case  of  embargo  or  general 
closing  of  ports,  the  same  article  provides  for  the  appointment  of  special 
arbitrators  whose  duty  it  is,  in  case  of  disagreement,  to  fix  the  amount  of 
indemnities,  and  that  consequently  this  tribunal  has  no  jurisdiction  to 
give  a  decision  ir.  this  case. 

"For  these  reasons  the  tribunal  of  arbitration  unanimously  declares 
that  it  has  no  jurisdiction  to  decide  the  present  case,  the  Chilean  arbitra- 
tor having  declared  that  he  does  not  accept,  for  reasons  stated  in  his 
dissenting  opinion,  the  second  ground  upon  which  the  tribunal  declares 
itself  without  jurisdiction. 

<<  Santiago,  December  12, 1895. 

.  "Camille  Janssrn. 
"Alprkd  St.  John. 

"The  undersigned,  arbitrators  of  Belgium  and  Great  Britain,  declare 
that,  having  requested  the  Chilean  arbitrator  to  sign  the  preceding  award 
in  conformity  with  article  5  of  the  convention,  he  has  formally  refused  to 
do  so. 

"  Santiago,  February  8, 1896. 


'Camillb  Janssen. 
'Alfred  St.  John. 


"On  February  23.  1896,  I  notified  the  British  agent 


Frkdebick  Kerr. 
"DieGo  Armstrong,  Sec^y. 

"On  March  3, 1896,  on  notifying  the  agent  of  Chile,  he  declared  that  he 
did  not  accept  the  notification,  because,  in  aocordauce  with  paragraph  3, 
article  5,  of  the  convention  of  September  26,  1893,  he  did  not  consider 
anything  a  decision  which  did  not  bear  the  signatures  of  the  three  arbi- 
trators.   He  refused  to  sign. 

"Diego  Armstrong,  Secretary.** 

By  a  convention  signed  July  6, 1895,  between  Chile  and  Sweden  and  Nor- 
way, it  was  agreed  to  refer  to  the  Anglo-Chilean  tribunal  the  claims  of 
subjects  of  Sweden  and  Norway  against  Chile.  Two  such  claims  were  sub- 
mitted. The  trilmnal  gave  judgment  on  one  of  them,  and  declared  itself 
incompetent  to  recognize  the  other. 

There  were  thus  103  claims  submitted  to  the  commission.  They  amounted 
to  4,050,354  pesos  and  65  contavos,  of  which  3,307,621  pesos  and  60  centavos 
represented  principal,  and  742,733  pi^sos  5  centavos  interest.     The  tribunal 
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awarded  as  principal  251,179  pesos  95  centavoa,  and  interest  144^19  pesos 
10  centavos. 

The  records  of  the  varioos  claims  and  the  awards  of  the  commission 
were  edited  hy  Mr.  Martinez  and  printed  hy  the  Chilean  Government.^ 

Great  Britain  and  Franoe.— Declaration  by  which  Great  Britain  and  France 
mutually  accept  the  arbitration  of  I'russia  on  the  claims  of  British 
subjects  arising  from  the  measures  adopted  by  France  in  the  years 
1834, 1835,  on  the  coast  of  Portendic : 

"  Paris,  Xovember  14, 184S. 
"The  measures  adopted  by  the  French  Goyernment  in  1834, 1835,  on  the 
coast  of  Portendic,  during  the  war  in  which  it  was  engaged  with  the 
Trarza  Moors,  gave  rise  to  numerous  and  pressing  claims  on  the  part  of 
the  BritiHh  merchants  engaged  in  the  gum  trade  on  that  coast.  Those 
claims  were  from  1836  up  to  1840  the  subject  of  much  correspondence  and 
discussion  between  the  British  and  French  governments;  but  no  under- 
standing h.iving  been  come  to  thereupon,  commissioners  on  both  sides 
were  appointed  in  1840  to  examine  into  the  said  claims  and  to  endeavor  to 
put  au  end  to  the  difference  of  which  they  were  the  cause.  These  com- 
missioners, however,  not  having  been  able  to  arrive  at  any  agreement,  the 
British  Government  has  proposed  that  the  aAair  should  be  submitted  to 
!  the  arbitration  of  His  Majesty  the  King  of  Prussia;  and  the  French  Gov- 
ernment being  desirous  to  give  a  proof  of  the  sentiments  of  Justice  by 
which  it  is  animated,  and  placing  entire  confidence  in  the  wisdom  and 
perfect  impartiality  of  His  Majesty  the  King  of  Prussia,  has  agreed  to 
this  proposition,  declaring,  nevertheless,  that  whatsoever  may  be  the 
nature  or  form  of  the  decision  pronounced  by  the  arbiter,  that  decision 
will  not,  in  its  eyes,  be  regarded  as  prejudicing  in  any  way,  even  by  indac- 
tion,  the  principles  which  it  has  invariably  professed  in  the  matter  of 
blockades  and  maritime  law,  nor  as  affecting  any  of  the  rights  belonging 
to  the  sovereignty  whicli  it  has  always  claimed  to  hold,  in  virtue  of  treaties, 
over  the  coast  of  Portendic.  In  like  manner  the  British  Government 
declares  that  the  decision  of  the  arbiter,  whatever  it  may  be,  will  not,  in 
its  eyes,  even  by  induction,  be  considered  as  prejudicing  any  rights  it  has 
claimed  or  any  principle  it  has  asserted.  The  two  governments,  therefore, 
have  agreed  to  submit  to  the  examination  of  His  Majesty  the  King  of 
Prussia  the  whole  of  tbe  claims  as  to  this  affair  which  have  been  presented 
by  British  subjects,  and  to  request  His  Majesty  to  be  pleased  to  pronoimce. 
as  arbiter  upon  the  question  as  to  whether,  in  consequence  of  the  measures 
and  circumstances  which  preceded,  accompanied,  or  followed  the  estab- 
lishment and  the  notification  of  the  blockade  of  the  coast  of  Portendic  in 
1834, 1835,  any  real  injury  was  unduly  Inflicted  on  such  and  such  British 
subjects,  while  they  were  pursuing  on  the  said  coast  a  regular  and  lawful 
trade,  and  as  to  whether  France  is  equitably  bound  to  pay  to  huch  class  of 
the  said  claimants  any  compensation  by  reason  of  such  injury.  If,  as  the 
two  governments  hope,  His  Ma^jesty  the  King  of  Prussia  should  graciously 
accept  the  arbitration  which  it  is  their  desire  to  place  in  his  hands,  oom- 

^  Reclamaciones  presentados  at  Tribunal  Anglo^Chileno  (1894-1896),  4 
vols.  The  convention  between  Chile  and  Sweden  and  Norway  of  July  6, 
1895,  was  sent  to  the  Department  of  State,  with  a  translation,  by  Mr. 
Strobel,  in  his  dispatch  No.  42,  September  21, 1895. 
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munioation  shall  be  made  to  him  of  all  the  dispatohes,  notes,  and  other 
documents  which  have  been  exchanged  in  this  affair  between  the  two 
governments;  and  His  Mi^esty  will  also  receive  all  further  information 
which  he  may  require,  as  well  as  all  that  which  either  government  may 
think  it  necessary  to  lay  before  him. 

*'The  two  governments,  moreover,  engage  mutually  to  accept  the  deci- 
sion of  the  King  of  Prussia  and  its  consequences ;  and  shonid  that  decision 
declare  indemnity  to  be  due  to  such  or  such  class  of  British  claimants, 
commissioners  of  liquidation,  the  one  English,  the  other  French,  to  whom, 
if  necessary,  shall  be  adjoined  a  Prussian  as  umpire,  shall  be  charged  with 
the  application  of  the  said  decision  to  the  individual  claims  which  have 
been,  presented  by  British  subjects,  and  shall  determine  the  sum  which 
ought  to  be  allowed  for  each  claim  comprised  within  the  classes  of  claims 
to  which  the  arbiter  shall  have  declared  an  indemnity  to  be  due. 

*'  In  witness  whereof  we,  ambassador  extraordinary  and  plenipotentiary 
of  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  at  the  court  of  His  Majesty  the  King  of  the  French ;  and  we, 
minister  and  secretary  of  state  for  the  department  of  foreign  affairs  of  His 
Majesty  the  King  of  the  French,  duly  authorized  by  our  respective  sover- 
eigns, have  signed  the  present  declaration  and  afiQxed  thereto  our  seals. 

"Done  in  duplicate,  at  Paris,  the  14th  day  of  November  of  the  year  1842. 

[L.S.]  **GuizoT. 

(L.  6.]  "Cowley." 

Award  of  the  King  of  Prussia,  on  the  claims  of  British  subjects  against 

France,  arising  out  of  measures  adopted  by  the  French  authorities  in 

1834  and  1835,  on  the  coast  of  Portendic : 

'*  Bkrun,  November  30 j  1843, 

**Nou8  Fr^d^ric-Guillaumaiy,  par  la  gnXce  de  Dieu,  Roi  de  Prnsse.    •     • 

"Ayant  accepts  I'arbitrage  que  8a  Majesty  la  Reiue  du  Koyaume  Uni  de 
la  Grande  Bretagne  et  d'Irlande,  et  Sa  Mtgest^^  le  Koi  des  Fran9ais,  en 
vertu  d'une  Declaration  sign^e  par  leurs  pl^^nipotentiaires  respectifs,  ik 
Paris,  le  14  novembre,  1842,  out  remis  entre  nos  mains,  afin  de  terminer 
par  ce  moyen,  le  diff^rend  qui  s'est  6lev6  entre  eux  au  sujet  de  certaines 
reclamations  formdes  par  des  udgociants  anglais  contre  le  Gouvernement 
fran^ais,  en  consequence  des  mesnres  adoptees  par  les  autorit^s  Fran- 
9aiBes,  en  1834  et  1835,  sur  la  cOte  de  Portendic ; 

"  Et  ayant,  aux  termes  de  la  dite  Declaration,  ^  nous  prononcer,  corame 
Arbitre,  sur  la  question  de  savoir,  si  par  suite  des  mesures  et  des  circon- 
stances  qui  ont  precede,  accompagn^,  ou  siiivi  retablissement  et  la  noti- 
fication dn  blocus  de  la  c6te  de  Portendic  en  1834  et  1835,  uu  prejudice  r^el 
a  ete  inddment  apportd  k  tels  on  tels  snjets  de  Sa  Majesty  Britannique, 
exerv'ant  sur  la  dite  c6te  un  trafic  rcgulier  et  legitime,  et  si  la  France  est 
equitablement  tenue  de  payer  k  telle  ou  telle  classe  des  dits  r^clamants 
des  indemnit<^s  a  raison  de  ce  prejudice; 

''Ayant,  ^  cet  effet,  soigneusenient  examine  et  mflrement  pese  le  contenu 
des  dep^ches,  notes,  et  autres  pieces  que  les  Envoy^s  Extraordinaires  et 
Mmistres  Pienipotentiaires  de  leurs  dites  Majest^s  pres  notre  Cour  out 
respectiveroent  transmis,  sous  la  date  du  19  avril  dernier,  h  notre  Ministre 
des  Affaires  Etrangeres  ] 

"Dedarons  que: 

"Quant  aux  reclamations  anxquelles  ont  donne  lieu  les  precedes  du 
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brick  de  gnerre  Francis  Le  DwuAa,  h  regard  des  bfttiments  marchanda 
anglais  Le  Gov^nwr  Temple  et  ^Industry; 

**  Nous  Bommes  d'avis, 

**  Qne  le  Gouvernement  frauyais  devra  indemDlser  les  Biijets  de  Sa  M^jest^ 
britannique  des  pertes  qa'ils  ont  essuy^es  par  suite  des  dits  proc^^d^s,  h 
I'exception  toutefois  de  celles  aiixqnelles  se  rapporte  la  reclamation  qui  a 
6t^  eiev6e  relativement  k  Tadjoint  da  subr^oargue  du  navire  Anglais .2^ 
Matchless. 

'^Qnant  anx  pertes  occasionn^es  par  la  mesnre  dont  le  bAtiment  marohand 
anglais  U Eliza,  a  <^t6  Tobjet  de  la  part  des  bd.timents  de  gnerre  fran^ais 
qui  Tout  renvoy^  de  Portendic  sans  lui  permettre  d'y  prendre  auparavant 
le  chargement  de  gomme  qui  lui  dtait  dd  en  <^change  des  marchandises 
dcjii  deiivr<^e8  aux  Maures,  vendeurs  de  la  gomme : 

''Nous  sommes  d'aviSy 

''  Que  la  France  est  ^quitablement  tenue  de  payer  nne  indemnit<^.  k  raison 
de  ces  pertes. 

''  Quant  aux  autres  r^^clamations  relatives  k  la  mise  en  ^tat  de  blocus  par 
le  Gouvernement  iran^^ais  de  le  c6te  de  Portendic ; 

*'Nou8  sommes  d'avis, 

''  Que  la  France  devra  indemniser  les  r<^clamants  des  dommages  et  prdjn- 
dices  auxquels  ils  n'auraient  pas  <^td  expos<5s  si  le  dit  Gouvernement^  en 
envoy  ant  an  Gouvefneur  du  S<5n6gal  Pordre  d'^tablir  le  blocus,  avait  simul- 
tau^^ment  notiiid  cette  mesure  au  Gouvernement  anglais;  que  la  France, 
au  contraire,  malgrd  Pomission  de  cette  notification  officielle  du  blocus, 
ne  doit  aucune  indemiiit<5  pour  les  pertes  essny<5es  k  la  suHe  d'entreprises 
commerciales  anxquelles  les  r<^clamants  se  sent  livr^s  apr^s  que,  par  autres 
voies,  ils  ont  positivement  eu  connaiHsance  de  la  formation  du  blocus  de 
Portendic,  ou  qu'ils  auraient  pft,  du  moins,  en  6tre  inform^^s  par  suite  de 
la  nouvelle  authenti(j[ue  parvenue  k  cet  <^gard,  au  Gouvernement  Britan- 
nique, de  la  part  de  quelque  autorit<S  anglaise  en  Afrique. 

'.'Pour  ce  qui  regarde  I'application  de  la  d^^cision  arbitrale  que  nous  ve- 
nous de  reudre  aux  r<^clamations  individuelles,  ainsi  que  la  fixation  du  mon- 
tant  de  cbacune  de  oelles  auxquelles  une  indemnito  doit  tivQ  allonge,  elles 
devront  se  faire,  conformdment  k  la  Declaration  du  14  novembre,  1842,  par 
des  Commissaires  liqnidateurs.  Pun  Anglais,  Pautre  Franyais,  d^partag^s 
au  besoin  par  un  commissaire  surarbitre  que  nous  anrons  k  nommer. 

"Fait  en  double,  et  donn6  sous  notre  Sceau  Royal,  k  Berlin,  oe  30"*» 
novembre,  de  Pan  de  grdce  1843. 

[L.S.]  "  Frederic  GuiLLAUMB,  R.> 

"  BULOW." 

Great  Britain  and  Franee:  British  Mineral  Oil  Claixn8.~By  Article  IV.  of  a 
convention  of  commerce  and  navigation  between  France  and  Great  Britain 
of  July  23,  1873,  it  was  agreed  to  refer  to  two  commissioners,  who  should 
have  power  to  name  a  third,  claims  for  alleged  excessive  duties  charged  m 
France  on  British  mineral  oils.^  The  tw^o  commissioners  were  duly  ap- 
pointed and  entered  upon  the  discharge  of  their  duties.  They  set  aside  all 
''indirect  claims"  and  arranged  in  four  categories  the  claims  founded  on 


1  Br.  and  For.  State  Papers,  XLII.  1377. 
«  Br,  and  For.  State  Papers,  LXIII.  207-213. 
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alleged  direct  damage.  They  exercised  in  only  two  eases  the  right  which 
they  possessed  of  examining  on  the  merits  claims  which  had  heen  presented 
to  the  French  courts  and  revising  the  amonnts  awarded  by  them.  They 
held  seyenteen  sittings  and  disposed  of  all  the  claims  before  them  without 
referring  any  to  the  third  commissioner,  or  umpire.  No  allowance  was 
made  to  claimants  for  counsel  fees  or  for  the  expenses  of  submitting  their 
claims  to  the  commission.  The  amount  of  the  claims  as  presented  was 
982,719.77  francs;  the  amount  allowed  was  314,393.33  francs.^ 

Great  Britain  and  France. — July  19,  1893,  an  award  was  rendered  by  R.  B. 
Martin,  M.  P.,  as  arbitrator  between  France  and  Great  Britain,  on  the  sub- 
ject of  the  ''GrefiTiihle  Concessions. ''  Neither  the  record  of  the  case  nor 
the  award  has  been  published. 

Great  Britain  and  France :  The  Newfoundland  Fishery. — By  Article  XIII.  of 
the  Treaty  of  Utrecht,  France  ceded  to  Great  Britain  the  Island  of  New- 
foundland. By  the  same  article,  however,  it  was  agreed  that  it  should 
'M>e  allowed  to  the  subjects  of  France  to  catch  fish,  and  to  dry  them  on 
land,''  in  that  part  of  the  island  "  which  stretches  from  the  place  called 
Cape  Bonavista  to  the  northern  point  of  the  said  island,  and  from  thence, 
running  down  by  the  western  side,  reaches  as  far  as  the  place  called  Point 
Riche,"  but  that  it  should  "not  be  lawfiil  for  the  subjects  of  France  to 
fortify  any  place''  in  the  island,  ''or  to  erect  any  buildings  there  besides 
stages  made  of  boards  and  huts  necessary  and  usual  for  drying  of  fish, 
or  to  resort  to  the  said  island  beyond  the  time  necessary  for  fishing  and 
drying  of  fish."  These  stipulations  were  ''renewed  and  confirmed"  by 
Article  V.  of  the  Treaty  of  Paris  of  1763.  By  Article  V.  of  the  Treaty 
of  Versailles  of  1783,  France  renounced  the  fishery  from  Cape  Bonavista 
to  Cape  St.  John,  but  retained  it  from  Cape  St.  John,  passing  to  the 
north,  and  then  descending  on  the  western  coast  of  the  island,  to  Cape 
Ray.  By  a  declaration  accompanying  the  Treaty  of  Versailles,  His 
Britannic  Majesty  si)ecially  engaged  to  assure  to  the  French  the  rights 
guaranteed  to  them  by  the  treaties.  During  the.  conflicts  that  marked  the 
close  of  the  last  and  the  beginning  of  the  present  century,  the  enjoyment 
of  those  rights  was  necessarily  suspended;  but  they  were  reestablished  by 
the  treaties  of  Paris  of  May  30,  1814,  and  November  30,  1815.  They  still 
survive;  but  they  have  continued  to  furnish,  just  as  they  did  after  their 
first  concession,  subjects  of  dispute,  which  have  been  diversified  and  compli- 
cated by  the  introduction  of  new  methods  of  fishing,  and  especially  by 
the  development  of  the  lobster  fishery.  Into  these  subjects  it  is  not  our 
purpose  now  to  enter.  In  1891  an  agreement  was  arrived  at  by  the  two 
governments  for  the  submisHion  of  the  lobster  fishery  question  to  a  com- 
mission of  arbitration,  and  it  was  stipulated  that,  after  this  question 
should  have  been  decided,  other  questions  on  the  definition  of  which  the 
two  governments  should  not  have  reached  an  agreement,  should  be  sub- 
mitted to  the  commission.    The  matter  is  still  pending.'^ 


>Br.  and  For.  State  Papers,  LXV.  426-434.  The  final  award  may  be 
found  at  the  place  here  referred  to.  It  is  technical,  and,  in  the  absence  of 
the  documents  on  which  it  is  based,  to  a  great  extent  unintelligible. 

'See  Appleton,  The  Newfoundland  Fishery  Question;  also,  Rouard  de 
Card,  L'Arbitrage  International,  136. 
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Great  Britain  and  Germany:  Arbitration  as  to  the  Island  of  Lamn.' — ^Nous, 
baron  Lambermont,  Ministre  d'Etat  de  Sa  Majesty  le  Roi  des  Beiges. 

Ayant  accepts  les  fonctious  d'arbitre  qni  nous  ont  6t6  conf^r^es  par  le 
Gouvernement  de  S.  M.  Empereiir  d'AUemagne,  Roi  de  Prasse,  et  par  le 
Gouvernement  de  S.  M.  la  Reine  de  Grande-Bretagne  et  d'Irlande,  Inip^ra- 
trice  des  Indes,  an  sojet  d'uD  diff^.rend  sarvenn  entre  la  Compagnie  alle- 
inande  de  Witu  et  la  Compagnie  imp6riale  anglaise  de  TAfrique  orientale ; 

Animd  da  d^sir  sincere  de  r^pondre  par  une  d<5cision  scmpulonse  et  im- 
partiale  h  la  confiance  que  les  deux  gouvernements  nous  ont  t<5moign^e; 

Ayanty  h  cet  effet,  dClment  examine  et  mClrement  pes^  les  documents  qui 
ont  ^t6  produits  de  part  et  d'autre ; 

Et  voulant  statuer  sur  I'objet  du  litige  qui  est  Taffermage  des  donanes  et 
de  Tadministration  de  Tile  de  Lama,  situ^e  k  la  c6te  orientale  d'Afrique ; 

L'une  des  parties  revendiqnant  pour  la  compagnie  allemande  de  Witu 
la  priority  du  droit  quant  h  cette  prise  k  ferme ; 

L'antre  soutenant  que  le  feu  Sultan  et  le  Sultan  actuel  de  Zanzibar  se 
sont  engag<^s  k  oonc<5der  ce  mcme  affermage  h  la  compagnie  imp6riale 
anglaiHC  de  VAfrique  orientale  et  que  les  objections  ^lev<5es  du  c6te  de 
TAlIemagne  ne  sont  pas  de  natnre  k  mettro  obstacle  k  ce  que  )e  Sonveraln 
de  rile  de  Lamu  remplisse  les  obligations  contract^es  par  son  prM^cesseur 
et  par  lui-mdme  en  vers  cette  soci^t^. 

I.  Consid^rant  que  le  m^moire  pr^sent6  par  le  Gk>uvernement  imperial 
allemand  fait;  en  premier  lieo,  d^river  le  droit  de  la  compagnie  de  Witu 
de  la  convention  intervenue,  les  29  octobre  et  1*^*^  novembre  1886,  entre 
TAUemagne  et  TAngleterre  et  de  la  port^e  qui  aurait  6t6  attachi^e  k  cet 
accord  par  les  puiHsances  coutractantes ; 

Attendn  que  )a  dite  convention  a  circonscrit  le  terrain  sur  lequel  elle 
devra  recevoir  son  application  dans  des  limites  ezpress<^ment  d6termin6es, 
k  savoir,  en  partant  de  la  mer,  la  Rowuma  au  sud  et  le  Tana  an  nord; 

Qn'elle  a  ensuite  divisd  cet  espace  en  deux  zones,  s^par^es  par  une  ligne 
de  demarcation  suivant  le  Wanga  on  Umbe; 

Que,  de  ces  deux  zones,  Tune  est  attribute  exolusivemeut  k  Pinfluence 
allemande  qui  s'exercera  au  «ud  de  la  ligne  de  d<^marcation  et  Pautre  ex- 
clusivement  k  I'influence  anglaise  qui  s'exercera  au  nord  de  la  mSme  ligne; 

Que  les  limites  respectives  des  deux  zones  d'influence  sont  ainsi  nette- 
ment  fix<^eB  et  sont  ferrates  par  la  ligne  de  d<5marcation  et  le  pdrim^tre  au 
del^  duquel  elles  ue  pourraient  s't'^tendre  sans  sortir  du  territoire  r^.gi  par 
Farrangement; 

Attendu  que,  pour  tirer  de  Tesprit  on  du  sens  de  la  convention  une  con- 
sequence qui  ne  nalt  pas  de  son  texte  et  qui  attribnerait  k  rAUemagne 
une  libert<5  exclusive  d' action  sur  les  territoires  situ<5s  au  nord  du  Tana,  il 
faudrait  qu'une  entente  sp<5ciale  et  nouvelle  se  f(\t,  i\  cet  effet,  dtablie 
entre  les  puissances  coutractantes  et  qn'elle  f At  dAment  constat<^e ; 

Qu'il  n'est  produit  aiicun  acte  justifiant  de  Pexistence  <f  une  telle  en- 
tente, et 

Que  cette  constatation  ne  rdsulte  point  de  la  note  du  gouvernement 
britannique  en  date  du  7  septembre  1888,  puisque,  en  reconnaissant  que 
la  sphere  d'influence  anglaise  ne  s'dtend  pas  jusqu'ji  la  riviere  Osi,  oe  docu- 
ment est  en  parfaite  concordance  avec  les  termes  de  I'accord  de  1886,  qni 


'  Moniteur  Beige,  August  28, 1890. 
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limite  son  application  aax  territoiros  cotnpris  entre  la  Rownma  et  le 
Tana, 

Par  ces  motifs : 

Nons  sommes  (Vavis  que,  saaf  la  clanse  (jni  reconualt  ooinme  apparte- 
nant  an  territoire  de  AVitii  la  bande  cfitiere  entre  Kipini  ot  I'extr^^mit^ 
septentrionale de  la  baie  de  Manda,  Taccord  anj^lo-allemanddes  29octobr6 
et  1"  novembre  1886  n'(5t«nd  pas  plus  sos  eft'ets  an  deh\  dii  Tana  qu'au  delj\ 
de  la  Rowuma  et  ne  donne  h  auciine  des  parties  un  droit  de  pr^^fcrence 
quant  h  Vaifermage  des  douanes  ct  de  TadrainiHtration  de  Tile  de  Lamn, 
situ^e  en  debors  des  liniites  dans  lesqnelles  cet  arrangement  doit,  d'apres 
ses  prop  res  termes,  recevoir  son  application. 

II.  Consid^rant  que,  selon  le  mdmoire  alleniand,  les  lies  de  la  baie  de 
Manda,  an  point  de  vne  goographiqne,  appartienuent  an  pays  de  Witu 
dont  elles  fomioraient  le  prolongement ;  que,  envisagi^e  souh  le  rapport 
commercial,  Die  de  Lamu  est  le  lieu  de  d(^p6t  des  niarchandiRes  qui 
arrivent  du  pays  de  Witu  ou  qni  sont  destinc^es  h,  cette  possesHion  alle- 
maude,  et  eufin  que  sa  dcpendanco  du  continent  apparatt  encore  dans 
Tordre  juridique  on  politique  s!l  raison  des  relatiouH  luultipli^^es  des  habi- 
tants de  rile  avec  le  continent  et  des  questions  de  propri<^t<^  on  de  culture 
qui  s'y  rattaclient,  Tensemble  de  ces  faits  d<^niontrant  que  Vadministration 
de  nie  doit  etre  confi(^e  aux  mains  qui  d^tiennent  celle  du  continent; 

Considerant  que,  de  son  c6t6j  le  m^^moire  anglais  reprdsente  IMlc  de 
Lamu  comme  dtant,  depuis  lougtenips,  un  entrepot  du  commerce  britan- 
nique,  un  lieu  d'escale  pour  les  bateaux  h  y.ipenr  de  la  Compagnie  des 
Indes  britanniques  desservant  TAfrique  orientale  et  un  centre  de  commerce 
qui  est  presqne  exelusivement  entre  les  mains  de  ndgociants  anglais; 

Attendu  qu'aucune  deduction  tirde  du  voisiuagedn  continent  ne  sanrait, 
en  ce  qui  conceme  I'ile  de  Lamu,  pr6valoir  centre  la  clause  formelle  de 
Faccord  anglo-allemand  des  29  octobre  at  l'""  novembre  1886,  qui  range 
cette  lie  parmi  les  possessions  dont  la  souverainetd  est  reconnue  an  Sultan 
de  Zanzibar,  et 

Qui,  si  des  considdrations  basdes  sur  Tinteret  deonomi(iue  et  adminis- 
tratif  on  sur  des  convenances  politiques  peuvent  mettre  en  lumiere  les 
avantages  ou  les  inconvdnients  qu'oflrirait  une  solution  conforme  aax 
vues  de  Tune  ou  de  I'autre  des  parties,  de  telles  raisons  ne  tiennent  pas 
lien  d'uu  mode  d^•^cqui8ition  recounu  pjir  le  droit  international. 

Par  ces  motifs: 

Nous  sommes  d'avis  que  ni  la  ddpendauce  gdograpbique,  ni  la  ddpen- 
dance  commerciale,  ni  I'intdret  politique  proprement  dit  ne  mettent  aucune 
des  parties  en  position  de  rdelamer,  a  titre  de  droit,  la  cession  des  douanes 
etde  Tadmini  strati  on  de  Pile  de  Lamu. 

III.  Les  questions  d'uu  caracti-re  prdjudiciel  ainsi  rdsolnes  et  le  ddbat 
dtant  amen6  sur  le  terrain  des  engagements  qu'auraient  pris  les  Sultans 
de  Zanzibar  envers  les  deux  parties : 

Considdrant  qu  il  y  a  lieu  de  rechercher  si,  et  jusqn'Ac  quel  point,  les 
engagements  invotiuds  par  les  deux  parties  rdunissent  les  conditions  ndces- 
saires  i\  la  justification  de  leur  existence  et  de  leur  validite; 
En  ce  qni  conceme  la  compagnie  allemande  de  Witu : 
Considdrant  cjue,  le.  10  decembre  1887,  le  consul  gdndral  d'Allemagne  et 
M.  Toppen,  reprdsentant  de  la  Compagnie  de  Witu,  out  dtd  reyus  en  audi- 
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ence  par  le  Saltan  Sayd  Bargash,  audience  dout  le  consul  g^n^ral  a  rendu 
compte  2^  sou  gonvernement  par  nn  rapport  qui  n'est  pas  prodnit,  mais 
dont  le m<^inoire  allemand  termine  Fanalyse  en  cestermes:  ''Le  r<^Rultat 
de  cet  entretien  d6velopp6  peut  etre  rc8um6  en  ce  sens  que  le  Sultan  se 
d<5clarait  Hre  imni<^diatement  pret  (sofort  sich  bereit  erkliirte)  a  accorder 
la  concession  pour  les  lies  de  la  baie  de  Manda  h,  Compa^^nie  de  Witu 
au8sit6t  que  Fautre  arrangement  avec  la  compagnie  orientale  africaiue 
allemande  scrait  couclu,  et  qu'il  ue  d^birait  conserver  sa  libertd  d'actiou 
quo  pour  la  fixation  de  Tun  ou  de  I'autre  mode  de  rindemuiser  en  argent; '' 
et  que,  dans  sa  lettre  du  16  novembre  1888,  an  Sultan  Sayd  Khalifa,  le 
consul  g(^n<^ral  s'exprime  ainsi :  **  Je  me  permcts  de  rappeler  que  sous  Sayd 
Bargash  d6]h  des  nt'^gociations  se  sout  poursnivies  tendant  si  une  conces- 
sion des  lies  de  la  baie  de  Manda  a  la  compagnie  allemande  de  Witn,  dont 
M.  Toppen  est  Ic  repri^sentant  5rLamu;  Sayd  Bargash  a  regu  M.  Toppen 
en  ma  presence  et  11  s'est  raontr^  pn'^t  A,  prendre  uii  semblable  engagement 
(Sayd  Bargash  hat  seine  bereitwilligkeit  ein  derartiges  abkommen  zu 
treffen  ausgesprochen)  aussitot  <[iie  la  convention  avec  la  compagnie 
orientale  atricaine  serait  arrivce  j\  conclusion ;'' 

Attendu  que  les  termes  dont  se  serait  servi  le  Sultan,  pris  dans  leur  sens 
natnrel,  impliqueraient  I'intention  de  conclnre  une  convention; 

Que,  pour  transformer  cette  intention  en  une  promesse  unilat(^rale  ra- 
lant  convention,  Taccord  des  volont^H  aurait  dft  se  mani fester  par  la  pro- 
messe expresse  de  Tune  des  parties,  join te  a  I'acceptation  de  I'autre,  et  que 
cet  accord  de  volont^s  aurait  dft  porter  sur  les  61<^ments  essentiels  qui  con- 
stituent I'objet  de  la  convention ; 

Attendu  que,  dans  une  cspcce  telle  que  cclle  dout  il  s'agit,  la  prise  h 
feruie  des  douanes  et  de  rndministrution  d'un  territoire  ou  d'un  port  devait 
dtre  un  contrat  synallagmaticiue,  comprenant  de  la  part  du  baillenr  la  ces- 
sion de  I'exercice  de  droits  souverains  qui  peuvent  ctre  fornml<^s  de  ma- 
nicres  trcs  diverses  quant  jI  leur  objct  et  leur  durt^e  et  consistant  de  la 
part  du  preueur  en  une  redevance  fixe  ou  proportionnelle ; 

Que  dans  les  paroles  attribu<^es  au  Sultan,  tellcs  qu'elles  sent  r^sumdes 
par  le  mc'moire  allemand  et  rcproduites  par  la  lettre  du  consul  g<^n<?ral 
d'xVllemagne  du  16  noveuibre  1888,  les  conditiones  essentielles  du  contrat  k 
intervenir  ne  se  trouvent  pas  determin(^es; 

Attendu  que,  si  aucune  loi  ne  prescrit  une  forme  sp<^ciale  pour  les  con- 
ventions eiitre  Ktats  indopeudants,  il  u'en  est  p<is  moins  contraire  aux 
u  ages  internationaux  de  contracter  verbalemeiit  des  engagements  de  cette 
nature  et  de  cette  importance; 

Que  Tadoption  de  la  forme  i^crites'impose  particuli^rement  dans  les  rap- 
ports avec  les  gouvernements  de  nations  pen  civilis<^es,  qui  souvent  n*at- 
tachent  la  force  obligatoire  qu'aux  promesses  faitcs  en  une  forme  solennelle 
oupart^crit; 

Que,  surtout  dans  ^c8p^ce,  I'existence  d'une  conveutrou  verbalo  devrait 
r<^Hultcr  de  stipnlatiors  formelles  et  qn'on  ne  pourrait,  sans  grave  d<^tri- 
ment  pour  la  s(^curit6  et  la  facilitc  des  rapports  internationaux,  la  ddduire 
de  la  simple  d<!^claratiou  qn'on  est  pret  j\  accorder  une  concession ; 

Attendu  qu'il  n'est  produit  d'autres  i)ii"ces  <^crite8  vers  IVpoque  dont  il 
s'agit  que  la  lettre,  en  date  du  21  novembro  1887,  par  laquelle  le  consul 
gdndral  d'AUemagne  a  trausmis  an  Sultan  Sayd  Bargash  la  pro])osition  de 
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M.  Toppen  et  TaccDs^  de  reception  du  Snltan,  dat^  da  mdmo  joar,  et  qui 
ne  86  pronou^ait  pas  sur  le  fond ; 

Qae,  entre  le  10  d^cembre  1887»  date  de  la  promesae  qn'aarait  faite  le 
Sultan,  et  le  28  mars  1888,  date  de  sa  luort,  il  u'est  founii  ancun  documeut, 
ancune  indication  6crite  ouverbale  <^manaut  de  Sa  Hautesse  et  coustatant 
on  impliquant  son  assentiment  k  la  proposition  du  repr<5sentant  de  la 
Compugnie  Witu ; 

Que,  d'apr^s  les  assurances  r^it^^rdes  du  Saltan  actnel  et  donntles  soit  au 
consul  g^n^ral  d'Allemagne,  soit  au  consul  g6n(^rjil  d'Angleterre,  on  n'an- 
rait  ddcouverty  ni  dans  les  Jirchives  du  sultanat,  ni  dans  lea  souvenirs  des 
employes,  aucune  trace  de  oet  acquiescement  et  que,  eAt-ou  retrouve  les 
pieces  6crites  qui  viennent  d'etre  mentionn^es,  raccus<^  de  reception  du 
Sultan  Sayd  Bargash  aurait  t6moign^  qn^k  leur  date  Sa  Hautesse  n'avait 
rien  pr6jug6; 

Que,  d^s  lore,  quel  que  soit  le  sens  que  Ton  attache  aux  paroles  du  Sultan 
Sayd  Bargash,  la  preuve  de  Tonverture  de  la  n^gociation  a  seule  6t6  admi- 
nistrde;  qu'en  ce  qui  concerue  Tengagement  lui-mdme,  sll  en  est  fait  men- 
tion dans  la  lettre  que  le  consul  g6n^,TBl  d'Allemagne  a  ^orite  au  Sultan, 
le  16novembre  1888,  et  s'il  est  rapport(^  dans  la  ddp6che  adressi^e  jmr  Ic 
m^me  agent  h  son  propre  gouvemeroent  a  la  suite  de  I'aadience  du  10 
d^cembre  1887,  il  doit  6tre  de  principe,  en  mati^re  Internationale  comme 
en  tout  autre  et  toute  question  de  bonne  foi  k  part,  qu'on  ne  peut  se  crder 
de  titre  i\  soi-mcme; 

Attendu  enfin,  quelque  digne  de  confiance  que  soit  Tagent  consulaire 
ei  sa  bonne  foi  ^tant  absolumeut  mise  hors  de  cause,  que  les  paroles  du 
Snltan  Sayd  Bargash  out  ^t6  prononc^es  en  arabe,  recneillies  et  traJuites 
par  un  drogman  sans  qu'il  soit  possible  de  contrOler  laA  fid<^lit<^  de  cctte 
traduction  et  que  leur  interpretation  n'a  6t6  ni  oonlirm<5e  par  le  ddfunt 
Sultan,  ni  reconnue  par  son  successeur, 

Par  ces  motifs: 

Nous  sommes  d'avis  que  la  preuve  de  Tengagement  qu'anrait  coutract<^. 
le  Sultan  Sayd  Bargash  au  10  d(^cembre  1887  d'aflermer  les  donanes  et 
Tadministration  de  Ttle  de  Lamu  k  la  Compagnie  allemande  de  Witu  n'ost 
pas  fournie  k  suftisance  de  droit,  et 

Que,  en  cons<;^qnence,  ladite  compagnie  ne  peut  fonder  aucun  droit  dc 
pr<^f<^rence  ou  de  priority  sur  les  declarations  du  Sultan  au  cours  de  I'eu- 
tretien  qui  a  eu  lieu  k  cette  date ; 

Consid(^rant  qu'il  y  a  lieu  d'examiner  si  les  faits  accomplis  depuis  I'ave- 
nement  du  Snltan  actuel  ne  sont  pas  venus  modifier  le  bien-fond^  de  ces 
conclusions; 

Attendu  que,  d'apr^s  le  m^moire  allemand,  le  Sultan  Sayd  Khalifa  aurait 
d^clar<^  au  consul  g<^n(^ral  d'Allemagne,  en  jnin  1888,  qu'il  n'accorderait 
plus  ancune  concession  sanss'etre  entendu  aveo  les  repr^seutants  de  I'AIle- 
magne  et  de  I'Angleterre  et  que,  d'apr^s  la  lettre  du  consul  g^n<^ral  d'Alle- 
magne au  Sultan,  en  date  du  16  novembre  suivant,  ce  dernier  I'aurait 
assur6  qu'il  n'existait  pas  encore  de  proposition  anglaise  et  que,  sMl  s'en 
produisait,  il  demanderait  a  I'avauce  I'opinion  du  consul  gdn^ral  d'Alle- 
magne ; 

Attendu  que,  dans  sa  lettre  du  12  Janvier  1889  an  dit  consul  g<^n<5ral, 
Sayd  Khalifa  se  d<Sfend  d'avoir  fait  ou  pu  faire  ces  declarations,  I'erreur 
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ponvant  dans  son  opinion  proven ir  d'un  nialentendu  attribnable  an  drog- 
manat  ot  que,  dans  sa  lettre  dn  16  dn  m(^me  mois  an  consul  general  d'An- 
gleterre,  lettre  insdri^e  an  mdinoire  anglais,  Sa  Ilautesse  a  r^p<5t<1  ses 
ddn^^gations ; 

Que,  sans  niettre  en  qneRtion  la  bonne  foi  des  parties,  on  pent  et  on  doit 
reconnaltre  que  les  declarations  dont  il  s'agit  n'aiiraieut  pn  conf^rer  par 
elles-m^mes  aucun  droit  u  la  Compagnie  de  Witu  sur  I'tle  de  Laniu,  et 

Que,  au  snrplns,  quant  :\  leur  portee  a  d'autres  egards,  elles  tomberaient 
par  lenr  forme  sons  I'application  des  principes  ci  dessus  d(^velopp<^8, 

Par  ces  motifs : 

Nous  sommes  d'avis  que  les  faits  postorienrs  h  I'entretien  dn  10  d<^cembre 
1887  n'ont  pas  chang(^.  sa  portc'e,  telle  qu'elle  est  d<5finie  dans  les  conclu- 
sions pr(^c(^dentes ; 

Encequi  concerne  la  Compagnie  impt'riale  anglaisede  rAfriquoorientale : 

Considerant  que,  dans  le  syBt^me  du  nK^moire  anglais,  les  Sultans  de 
Zanzibar  auraieut,  d^8  1877,  constanmient  teuu  }\  la  disposition  de  M.  Wil- 
liam Mackinnon,  de  sea  associi'^s  et  do  la  future  compagnie  britatiuique  nne 
concession  de  territoires  comprenant  Tile  de  Laniu,  que  la  dite  concession, 
loin  d'etre  jamais  rejet6e  ou  retinae,  anrait  ete  accept^^e  de  temps  en  temps 
pour  ce  qui  concerne  certaines  parties  de  ces  territoires,  le  reete,  et  partic- 
uli^remeut  Lamn,  ayant  6t^  r<^»ervd  a  la  disposition  ulterieure  des  dites 
personnes  ct  de  la  dite  compagnie; 

Attendn  quo  le  contrat  de  cession  qui  doit  servir  de  base  i\  ces  promesses 
n'est  repr<^sent6  qu'en  un  proj(*t  qui  ne  porte  ni  date  ni  signature; 

Que,  dans  eette  forme,  on  ne  pent  y  voir  qu'une  proposition  faite  an 
Sultan  Sayd  Bargash,  sans  qn'il  soit  prouv<<  cpie  celle-ci  ait  et^  transform^'^e 
en  une  concession  de  Sa  Hautesse  h  M.  Mackinnon  ou  en  uue  promeese 
g(^n(^rale  de  ceder  radministration  du  sultauat  a  la  compagnie  anglaise, 
promesse  que  eette  socidt<^  aurait  successivemeut  accept<^e  pour  les 
diverses  parties  des  territoires  appartenaut  au  Sultan; 

Qiraucun  des  actes  postt^rieurs  all(^gues  par  la  compagnie  anglaise  ne 
mentionne  directement  et  clairemeut  ce  projet,  qui  n'a  reyu  aucun  com- 
mencement d'ezccution ; 

Que  le  ti^moignage  du  g(''n<?ral  Mathews,  commandant  des  troupes  du 
Sultan,  temoiguago  inscrit  au  mc^moire  anglais  et  re^u  sous  sermcnt,  le  25 
Janvier  1889,  rappelle  des  neyociaiions  entamecs  environ  neuf  ans  aupara- 
vant  et  poursuivies  jusqu'au  comraeucemcDt  de  1887,  mais  no  cite  aucuue 
convention  conclue  pendant  eette  p^riode; 

Que  r^^crit  en  forme  solenuelle  remis  par  le  Sultan  Sayd  Bargasb  au  con- 
sul gi'neral  d'Angleterre,  a  la  date  du  6  deeembre  1884,  efit  <^te  inutile  si 
le  projet  de  1877  avait  en  la  valeur  d'une  promesse  contractneile  liant 
absolument  le  Sultan  j\  IVgard  de  la  Compagnie  impi^riale  auglaise; 

Qu'il  n'est  pas  possible,  a  I'aide  des  documents  prodnits,  de  rattacher  ti 
ce  projer,  par  un  lieu  direct  d'oa  resuUerait  rex<^cution  d'une  convention 
anterieure  parfaite  et  valable,  les  uogociations  qui  ont  et<5  reprises  par 
M.  Mackinnon  au  printemps  de  1887; 

Attendn  que,  a  la  date  du  22  fevrier  1887,  le  Sultan  Sayd  Bargasb  adres8«a 
]\  M.  Mackinnon  un  ti'legranime  par  lequel  Sa  Hautesse  se  declarait  prHe 
jilui  accorder  les  ecmcessions  qu'il  (M.  Mackinnon)  avait  anterieurement 
proposecs  et  que  eette  offre  a  etc  suivie,  le  24  mai,  de.  la.  conclusion  d'nu 
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accord  concddaut  h  la  Compagnie  imp<^riale  niiglaise  l:i  bande  cotifTo  de 
la  Wanga  a  Kipini ; 

Que,  dans  cet  accord,  il  u'est  fait  ancaiie  mentioii  des  territoires  situoB 
ail  nord  de  Kipini  et  comprenaut  Ttle  de  Laum; 

Que,  ^  r<)gard  do  ceux-ci,  la  Compagnie  imporiale  anglaise  se  borne  h 
invoqucr  le  ti^moigDage  du  g(^u<^ral  Mathews,  ddclarant  qu^\  sa connaissance 
ces  territoires  out  6t6  offerta  par  le  Sultan  h  M.  Mackinnon  en  1887;  qu'il 
a  toujours  compris  quHls  out  6t6  r<^8erv<?H,  selon  le  dosir  de  M.  Mackinnon, 
pour  une  concession  ult<^rieure,  et  qu'il  fut  euvoy<^,  comme  reprdsentant 
du  Saltan,  faire  $i  M.  E.  N.  Mackensie,  agent  de  la  Compagnie  imp<^riale 
anglaise,  une  communication  verbale  l*antorisant  h  informer  M.  Mackinnon 
que  tous  les  territoires  an  nord  de  Kipini  hil  seraient  offerts  de  pr<5f(6rence 
quand  ils  viendraient  a  etre  aflferm^s  ou  c(^d<^s ; 

Attendu  qu'on  ne  pent  trouver  dans  le  message  verbal  dont  a  {'t6  charge 
le  g^^ndral  Mathews,  quelque  consideration  d'ailleurs  que  puisse  mdriter 
son  tdmoignage,  les  <51<^mont8  d'une  promesse  actuelle  et  positive  de  faire 
une  concession  dont  les  conditions  essentielles  seraient  suffisamment 
d<^termin<^es,  et 

Que,  quant  }\  I'acceptation  r6serv(^e  on  anticip<^e  de  M.  Mackinnon,  elle 
ne  fait  Tobject  de  la  part  du  g<^ndral  que  d'une  appreciation  purement  per- 
sonnelle ; 

Attendu  que  le  t^^moignage  du  gdn^ral  Mathews  est  en  concordance  avec 
le  t^^ldgramme  ci-dessus  cit<5  du  Sultan  Sayd  Bargash  quant  i\  Tintention 
de  traitor  avec  les  Anglais  et  quo  cette  inteution  se  retronvo  et  prend 
corps  dans  la  lettre  adressde  par  son  successeur,  le  26  aoftt  1888,  an  consul 
g(:?ndral  d'Angletorro ; 

Que  toutefois,  si  cette  derniere  lettre  constitue  un  engagement  politique 
de  gouvernement  h  gouvernement  de  ne  point  c<?der  I'administration  du 
suUauat  h  d'autres  qn'il  des  sujets  du  Sultan  ou  a  des  Anglais  ou  h>  M.  Mac- 
kinnon pour  CO  qui  coiicerno  Zanzibar  et  Peraba,  on  n'y  rencontre  pas 
encore  la  promesse  directe  et  actuelle  de  c<^der  h  la  Compagnie  imp(^ria1e 
anglaise  ellc-mome  tous  les  ports  du  Nord ; 

Attendu  que  I'intention  de  traitor  avec  les  Anglais  est,  d'autre  part, 
exprimde  d'une  mani(;ro  ^vidonte  dans  la  lettre  de  Sayd  Khalifa  au  consul 
g<^n(^ral  d'Allemagne,  en  date  du  12  Janvier  1889,  et 

Qu'il  n'y  a  pas  lieu  de  s'arreter  h  I'objection  que  cette  determination 
sorait  viciee  pour  avoir  ou  une  cause  fausse,  i\  savoir  quo  le  Sultan  Sayd 
Khalifa  no  Taiirait  prise  qu'en  raison  d'une  promesse  qu'il  croyait  avoir  6t6 
faite  par  son  prddt-cossour  Ma  society  anglaise,  la  connaissance  dela  com- 
munication faite,  le  22  fovrier  1887,  par  son  prddecesseur,  ainsi  que  des 
d-marches  faites  au  nom  de  celui-ci  par  lo  gdndral  Mathews  ayant  pu 
legitimement  influer  sur  sa  rosolution,  et  le  Sultan  ayant  pu  d'ailleurs  ne 
pas  se  decider  d'aprrs  un  mobile  unique,  ainsi  qu'il  ressort  de  sa  dite  lettro 
au  consul  g^n^ral  d'Allemagno  et  do  celles  qu'il  a,  daus  le  cours  du  memo 
mois,  adressdes  au  consul  gdnoral  d'Angletorro  et  qui  sont  reproduites  au 
memoire  anglais; 

Attendu  cjuo  rintentiou  it6rativement  manifestdo  par  le  Sultan  Sayd 
Khalifa  s'est  traduito  on  fait  par  les  ndgociations  qui  s'ouvrirent  au  mois 
de  Janvier  1889  ontro  Sa  llaut^isse  et  M.  Mackensio,  mandataire  de  M. 
Mackinnon ; 
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Que,  daDs  ces  n^gociatious,  les  conditions  essentiellos  de  la  reprise  de 
radministration  et  deH  douanes  de  File  'de  Lama  out  6t6  posiSes  et  d^bat- 
tues  ponr  la  premltTo  fois  eiitre  les  parties ; 

Que  I'accord  des  volont^s  s'est  6tabli  sur  tous  les  points^  ainsi  que  cela 
r<^8ulte  de  IVcbange  des  lettres  da  19  et  du  20  Janvier  1889  entre  le  Sultan 
et  M.  Mackensie,  combind  avec  le  t<^l<^gramme  du  Sultan  h  M.  Mackinuon 
en  date  du  30  du  m6.me  mois ; 

Mais  attendu  que  Tacto  ainsi  pr<^par6  n'a  pas  re^u  la  signature  dn  Sultan 
et  que  celui-ci  Ta  subordonn^^e  (i  la  lev<^e  d'un  obstacle  qui  arretait  sa 
determination  d^tinitiTe, 

Pjit  ces  motifs : 

Nous  sonimes  d'avis  que  le  Sultan  est  rest^  maltre  de  disposer  de  Texer- 
cice  de  ses  droits  souverains  dans  les  limites  trncdes  par  la  lettre  de  son 
pr<Sd4^cesseur  h  sir  Jolin  Kirck  du  6  d^cembre  1884  et  par  cclle  qu'il  a  lui- 
m^me  adressdc  au  consul  g<^n(^ral  d'Angleterre  le  26  aoftt  1888,  et 

Que  la  Compagnie  impdriale  anglaise  do  rAfriciue  orientale  ne  produit 
aucun  engagement  valableniont  pris  envers  elle  par  I'un  des  Sultans  de 
Zanzibar  et  cri^ant  en  sa  faveur  un  droit  exclusif  i\  la  reprise  des  douanes 
et  de  radministration  de  I'lln  de  Lamu ; 

Considorant  enfin  que  la  signature  de  la  convention  formul<^e  entre  le 
Sultan  Sayd  Khalifa  et  le  repr<^sentant  de  la  Compagnie  impt^riale  anglaise 
de  l'Afri(]ue  orientale  n'a  6t6  diff<^r<^e  qn'i\  raison  de  Topposition  du  consul 
general  d'AUemagne; 

Kt  attendu  que  cette  opposition  sc  fonde  sur  le  droit  de  priority  reclame 
par  la  Compagnie  allemande  de  Witu,  droit  dont  la  r<^alitiS  a  fait  I'objet 
de  conclusions  pr^cMentes, 

Par  ces  motifs : 

Nous  sommes  d'avis  que  I'accord  projet^  entre  le  Sultan  Sayd  Khalifa  et 
le  repr^^sentant  de  la  Compagnie  inip<'Tiale  anglaise  de  I'Afriqne  orientale 
au  sujet  de  Tile  de  Lamu  pent  etre  signd  sans  donner  prise  ii  une  opposi- 
tion fond<^e  en  droit. 

Fait  i\  Bruxelles,  en  double  original,  le  47  aoftt  1889. 

Ron  LaMBKKMONT. 

Bkuxklles,  le  17  aout  1889. 
Monsieur  le  Ministke, 

Mylord.  Je  remets  entre  les  mains  de  Votre  Excellence  la  sentence 
arbitrate  que  j'ai  i)ronone<«e  au  sujet  de  I'tlo  de  Lamu  en  acquit  du  mandat 
que  le  gonvemcnient  imperial  allemand  et  le  gouvemement  de  Sa  Majestd 
britanniqe  m'out  fait  Thonneur  de  me  conf^^rer. 

Arbitre  et  non  ni(^diatenr,  je  n'avais  i\  dire  que  le  droit  et  ne  pouvais 
entrer  dans  le  domaine  des  transactions. 

Mais  si  les  <^.tudes  auxquclles  j'ai  dft  me  livrer  et  une  loyale  pensde  de 
conciliation  pouvaient  m'y  autoriser  aux  yeux  des  deux  gouvernements, 
je  eonsignerais  ici,  h,  titre  purement  personnel  et  sans  rentrer  dans  le  cercle 
rigoureux  de  ma  mission  juridique,  Timpression  que  m'a  laisB(5e  Texamen 
des  faits  accomplis  ou  qui  s'accomplisseut  dans  I'Afrique  orientale  et  un 
v(ru  qui  est  au  fond  de  mes  sentiments : 

En  1886,  TAllemagne  et  TAngleterre,  dans  un  esprit  de  commune  entente 
et  i»ar  un  accord  auqnel  a  adhdr^  lo  Sultan  de  Zanzibar,  ont  r<^gl<S  leurs 
droits  respect ifs  dans  une  partie  importante  de  TAfrique  orientale.     Cet 
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acte  u^otait  paa  et  ne  pouvait  Atro  coniplet:  il  corrospondait  ii  line  Hitna- 
tion  doniK^o  ot  devait,  eu  (^uelque  Boite,  marcher  avec  les  ^v^ncnients.  Ce 
que  Ton  a  fait,  il  y  a  trois  ans,  pour  les  torritoires  au  sud  du  Tana,  ne 
pourrait-on  le  faire  pour  ceux  cjui  s'ctendent  au  nord  de  ce  flenvef  Jo  ne 
me  permets  pns  de  trancher  cette  (juestion.  II  apjmrtient  aux  gonverne- 
meuto  int6re8BrB  du  Texaminer  et,  le  cas  <^ch<^ant,  de  choisir  le  moment 
opportun.  Sur  nn  si  vaste  tb^^tUre,  il  existe  de  multiples  6\6ments  de 
transaction.  Si  nn  iiouvel  accord  veuait  i\  leH  coordonner,  non  seulement 
on  pourrait  arriver  a  des  coinbinaisons  r^solvant  len  dif[icult<^s  pr<jBontes 
dans  nn  senH  r<^ciproquement  avanta|):eux,  mais  on  ^liminerait  pour  Tavenir 
la  source  mcme  des  dis.sidences  qui,  dans  I'^^tat  present  des  cboses,  tendent 
a  86  multiplier. 

Ces  r(''8nltat8  si  desirables,  on  ne  pent  les  attendre  d'nn  jngement  qui 
statue  en  droit  ct  sur  un  cas  isole :  il  si^pare  les  intdrets  en  cause,  il  ne  les 
concilie  pas;  il  pent  laisser  subsister  des  regrets,  11  ne  supprime  pas  le 
principo  de  competitions  capables  d'entraver  Tessor  d'cBuvres  civilisatrices 
pour  lesquelles  Tesprit  de  concorde  et  le  concours  de  toutes  les  ^^nergies 
bieufaisantes  sont  la  premiere  condition  de  succes.  C'est  le  vceu  sinci^re 
de  rar))itre  de  voir  les  deux  bautes  puiHsances  compl(^t«r  sous  ce  rapport 
la  t:\che  ipii  lui  est  ^chue  et  aboutir  k  nu  eompromis  g<^n6ral  digue  de 
leur  sagesse,  digue  de  la  sollicitude  qu*elles  manifestent  au  mAme  degr^ 
pour  les  graves  int(^rets  engag<^8  dans  la  prise  de  possession  des  territoires 
africains  par  les  nations  ne  I'Kurope. 

Au  moment  oil  expire  ma  mission,  j'ai  i\  cceur  d'exprimor  encore  nne  fois 
ma  profonde  gratitude  pour  le  temoignage  de  confiaiice  dont  j'ai  6t6  I'objet 
et  que  je  rej»orte  tout  entier  ti  mon  paj's  et  ii  son  Soiiverain.  Permettez- 
moi  d*e8i»<^rer,  monsieqr  le  Ministre,  Mylord,  ciuo  Votre  Excellence,  avec 
son  obligeance  si  parfaite,  vondra  blen  me  servir  d'organe  aupres  du  gouv- 
ernement  de  TEmpereur,  de  la  Ucine. 

Je  saisis  avec  empresscinent  cette  occasion  d'oifrir  h  Votre  Excellence 
les  assurances  de  ma  haute  coiisid(^ration. 

B""  Lambermont. 

Son  Excellence  Monsieur  d'Alvenslebkn, 

Enroije  Extraordinaire  et  Ministre  PJenipoteHtiaire  de  S.  M,  VEmpereur 
d'AVemagney  lioi  dp  Pruitse, 
Son  Excellence  Lord  Vivian, 

Envoiff^  Extraordiniare  et  Ministre  Plenipotentiaire  de  S.Af.  la  Heine  de 
Grande  Bretagne  et  d^Irlande^  Impdratrice  dea  Indes, 
Oreat  Britain  and  Hayti. — Hy  a  protocol  concluded  in  1890  it  was  agreed 
to  submit  to  a  mixed  commission  consisting  of  a  British  subject,  a  Hay- 
tian  citizen,  and  an  umpire,  to  sit  at  Port  an  Prince,  claims  of  British 
subjects  against  Hayti  arising  on  or  after  August  5,  1888,  and  on  or  be- 
fore the  signature  of  the  protocol.  The  submission  embraced  (1)  claims 
relating  to  bills  or  orders  issued  to  pay  for  supplies  while  General  Legi- 
time exercised  power  at  Port  au  Prince,  as  well  as  those  relating  to  the 
emission  of  loans  by  that  general;  (2)  claims  relating  to  damages  and 
injuries  suffered  by  British  subjects  as  well  in  the  provinces  as  at  Port 
au  Prince  at  the  hands  of  the  civil  or  military  anthorities  of  Hayti  during 
the  then  recent  civil  war;  and  (3)  claims  for  services  rendered  under 
divers  heads  and  in  various  capacities  to  the  Haytian  Government,  and 
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for  wbicli  that  goverhmeut  had  promised  to  pay.  In  addition  to  the 
claims  regalarly  within  its  competence,  the  mixed  commission  was  spe- 
cially empowered  to  declare  on  its  conscience  whether  the  lires  at  Port  au 
Prince  of  the  4th  and  7th  of  July  1888  were  lit  in  the  midst  of  a  riot,  or 
whether  they  were  ordered  by  the  territorial  authority  or  were  even  due 
to  the  fault  of  that  authority.  Claims  founded  on  ''dommages-int<^r^t8'' 
were  expressly  excluded  from  allowance  by  the  commission. 

The  commission  thus  provided  for  was  in  session  at  Port  an  Prince  in 
1892.» 

Qreai  Britain  and  liberia. — In  1879  an  effort  which  began  several  years 
previously  for  the  arbitration  of  a  boundary  dispute  between  Great  Brit- 
ain and  Liberia  came  to  an  unsuccessful  end.  As  early  as  1871  the 
United  States  was  asked  to  appoint  au  arbitrator  in  the  matter.^  In  1878 
Commodore  Sehufeldt  was  named.  He  arrived  at  Sierra  Leone  January 
19;  1879.  ''  I  anticipate,"  he  said,  "a  long  and  somewhat  tedions  discus- 
sion and  examination  of  this  boundary  (j[uestiou,  as  it  will  involve  the 
testimony  not  only  of  the  witnesses,  citizens  or  subjects  of  both  parties, 
but  apparently  necessitate  the  examination  of  the  chiefs  and  heiid  men  of 
the  various  tribes  now  occui)ying  the  disputed  territory."  ^  The  investi- 
gation of  the  subject  was  begun,  but  the  commissioners  were  unable  to 
reach  an  agreement  as  to  the  submission  of  the  matter  to  the  arbitrator, 
and  Commodore  Schufeldt,  after  a  lengthened  detention  in  the  neigh- 
borhood of  Sierra  Leone,  Avas  compelled  to  depart,  leaving  his  mission 
unfulfilled. < 

Great  Britain  and  Mezioo. — By  a  convention  signed  June  26,  1866,  and 
ratiiied  November  19  of  the  same  year,  it  was  agreed  to  refer  t-o  a  mixed 
commission  the  claims  of  British  subjects  against  Mexico.'* 

Great  Britain  and  the  Netherlands:  Case  of  the  *' Costa  Bica  Paeket'*— By  a 
convention  signed  at  The  Hague  May  16, 1895,  the  governments  of  Great 
Britain  and  the  Netherlands  agreed  to  submit  to  arbitration  the  claims 
preferred  by  the  former  against  the  latter  growing  oiit  of  the  arrest  and 
precautionary  detention  in  the  Netherlands  Indies  of  Mr.  Carpenter,  mas- 
ter of  the  whaling  ship  Costa  Bica  Packet^  of  Sydney,  New  South  Wales. 
To  this  end  the  contracting  parties  agreed  'Ho  invito  the  government  of 
a  third  power  to  select  from  its  subjects  a  jurist  of  undonbted  repute" 
to  act  as  arbitrator.  An  invitation  was  accordingly  extended  to  the  Gov- 
ernment of  Russia,  which  named  as  arbitrator  Mr.  F.  de  Martens. 

ITie  original  claim,  as  laid  belbre  the  British  Government  through  the 
Government  of  New  South  Wales,  amounted  to  £25,000,  of  which  £10,000 

iMr.  Durham  to  Mr.  Foster,  No.  102,  dip.  series,  July  22, 1892,  MSS.  dis- 
patches from  Hayti. 

2  For.  Rel.  1871,  487;  Mr.  J.O.  B.  Davis,  Acting  Secretary,  to  Mr.  Boker, 
September  29, 1871;  Mr.  Fish,  Sec.  of  State,  to  Mr.  Boker,  October  14,  1871; 
Mr.  Fish  to  Mr.  Beale,  Nov.  3,  1871,  MSS.  Dept.  of  State. 

'Mr.  Thompson,  Sec.  of  the  Navy,  to  the  See.  of  State,  February  28, 
1879,  MS. 

■•Mr.  Hunter,  Acting  Secretary,  to  Mr.  Thompson,  October  6,  1879,  MS. 
Dom.  Let.  CXXX.  145;  Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Chandler, 
February  2,  1883,  MS.  Dom.  Let.  CXLV.  424;  For.  Rel.  1879,  717. 

'Br.  and  For.  State  Papers,  LVI.  7. 
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were  demanded  for  the  master  of  the  ship,  £10,000  for  the  owners,  and 
£5,000  for  the  crew.  May  17, 1893,  the  Hritish  minister  at  The  Hague  was 
instructed  to  ask  for  £2,500  na  personal  compensation  for  Captain  Carpen- 
ter, with  the  understanding  that  if  this  should  be  allowed  no  claim  on 
the  part  of  the  owners  or  the  crew  would  be  put  forward.  This  step  was,  it 
seems,  taken  without  reference  to  the  government  of  New  South  Wales, 
and  when  it  became  known  an  agitation  was  started  in  the  colony  against 
the  action  of  the  imperial  government,  and  a  select  committee  of  the 
colonial  parliament  was  appointed  for  the  ])urpose  of  obtaining  more  de- 
tailed evidence  in  the  case.  The  finding  of  this  committee  was  indorsed 
by  all  the  Australian  colonies  through  their  agents  general  and  by  Canada 
through  her  high  commissioner  in  London.  As  the  result  of  these  meas- 
ures, the  British  minister  at  The  Hagne  was  instructed  to  accept  an  olfer 
which  had  been  made  by  the  Netherlands  Government  to  arbitrate  the 
claim  of  Captain  Carpenter,  if  that  government  would  consent  also  to 
refer  the  original  claim  of  the  master,  owners,  and  crew,  as  was  finally 
done.* 

In  the  papers  presented  to  the  arbitrator,  it  was  stated,  on  the  part  of 
the  British  Government,  that  on  January  24,  1888,  there  was  sighted  from 
the  Costa  Rica  Packet  what  at  first  appeared  to  be  a  log,  but  was  after- 
wards ascertained  to  be  a  water-logged  derelict  pranw  (native  Malayan 
boat)  of  about  a  ton  burden.  At  the  time  the  Costa  Rica  Packet,  accord- 
ing to  the  entries  of  latitude  and  longitude  in  her  log,  was  about  thirty-two 
miles  from  the  nearest  land.  Two  boats  were  put  off,  which,  finding  goods 
on  board  of  the  prauw,  towed  her  alongside  of  the  ship,  where  there  were 
transferred  from  the  prauw  to  the  deck  of  the  Costa  Rica  Packet  ten  oases 
of  gin,  three  cases  of  brandy,  and  a  can  of  kerosene  oil.  The  prauw  was 
then  cast  loose,  being  of  no  value.  The  brandy  and  gin  were  damaged  by 
sea  water;  but  the  crow  of  the  ship,  by  a  too  free  indulgence  in  them, 
soon  became  drunk  and  got  to  fighting  and  Captain  Carpenter  ordered  the 
whole  of  the  spirits  to  be  thrown  overboard.  This  was  done  except  as  to 
a  small  quantity  which  the  crew  secreted  in  the  ship's  hohl. 

After  this  incident  the  Costa  Rica  Packet  continued  her  cruise.  From 
February  18,  1888,  to  the  third  of  the  next  month,  she  was  in  the  port  of 
Batjan,  In  the  Netherlands  Indies.  The  authorities  there  were,  as  the 
British  Case  stated,  informed  of  the  finding  of  the  prauw  and  of  the  tak- 
ing of  its  contents.  The  Costa  Rica  Packet  was  subsequently  in  other 
Dutch  ports,  in  1888  as  well  as  in  1889  and  1890.  On  the  night  of  Novem- 
ber 1,  1891,  being  again  on  a  whaling  cruise,  she  entercMl  the  port  of 
Ternate,  Netherhinds  Indies,  to  obtain  provisions.  Here  Captain  Carpen- 
ter was  arrested  and  sent  to  Macassar,  1,000  miles  distant,  on  a  charge  of 
theft,  in  having  seized  the  prauw  and  maliciously  appropriated  the  goods 
in  it.  He  was  imprisoned  at  Macassar  till  November  28,  1891,  when  he 
was  released  through  the  intervention  of  the  governor  of  the  Straits  Set- 
tlements. In  the  warrant  of  arrest  it  was  charged  that  the  alleged  crimi- 
nal act  was  committed  not  more  than  three  miles  from  the  island  of 
Boeroo,  residence  of  Amboyna.  The  evidence,  however,  showed  that  it 
w.as  at  leiist  fifteen  or  twenty  miles  from  land. 

On  the  facts  thus  averred  the  British  Case  maintained  that  the  whole 


>  London  Times,  December  26,  1894. 
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traiisaction  "occurred  on  the  high  seas  and  outside  Netherland's  terri- 
torial waters;"  that  the  acts  in  question,  being  ''done  on  the  high  seas 
by  Hritish  subjects  belonging  to  a  British  ship  sailing  under  the  British 
flag,  and  owned  by  British  subjects/'  and  ''  actually  upon  a  British  ship 
or  upon  her  boats,  and  operating  immediately  therefrom/'  were  "  done 
within  the  exclusive  jurisdiction  of  the  British  Government  and  British 
law  and  must  be  judged  accordingly  ;''  that  the  laws  of  a  state  "have  no 
application  to  foreigners  beyond  the  territorial  limits  of  that  state/'  and 
that  "in  ships  on  the  high  seas  no  one  is  subject  to  any  jurisdiction  but 
that  of  his  own  country  or  of  the  country  to  which  the  ship  belongs."  ' 
The  British  Case  also  maintained  that  "  the  pranw  and  its  contents,  being 
found  derelict  on  the  ocean,  both  were  properly  the  subject  of  salvage  at 
the  hands  of  the  master  and  crew  of  the  Coafa  Rica  Packet;^*-  and  that 
Captain  Carpenter  rouhl  not,  upon  the  facts  in  the  case,  have  been,  accord- 
ing to  British  law,  guilty  of  theft. 

On  the  whole  the  British  Case  maintained  that  the  proceedings  against 
Captain  Cari>enter  were  destitute  of  reasonable  cause  and  oppressive,  and 
demanded  damages  as  follows:  For  the  crew,  £8,000,  which  represented 
their  share  of  the  prospective  profits;  for  the  owners,  £16,094  188.  lOd., 
representing  e\.])enses  and  loss  of  anticipated  profits;  for  Captain  Carpen- 
ter, £7,500,  including  £2,000  for  loss  of  profits,  £500  for  expenses  in  de- 
fense and  in  traveling,  and  £5,000  for  "tlie  arrest  and  imprisonment,  the 
indignities,  mental  pain,  and  anxiety  suffered,  the  loss  and  injury  to  his 
reputation,  health,  and  credit,  loss  of  time,  etc." 

The  Dutch  Governiftent  in  reply  quoted  from  an  opinion  of  the  law  oflS- 
cers  of  the  Crown,  communicated  by  the  under  secretary  of  state  for  the 
colonies  to  the  agent  general  of  New  South  Wales  in  London,  to  the  effect 
that  there  was  in  the  arrest  and  detention  of  Captain  Carpenter  "  nothing 
so  contrary  to  the  practice  of  civilized  nations  as  to  enable  Her  Majesty's 
Government  to  found  thereon  a  claim  for  compensation;''  that  Her  Majes- 
ty's Government  '^should  not  put  forward  any  claims  fi)r  compensation 
which  they  would  not  be  prepared  to  entertain  on  behalf  of  foreigners," 
and  that  that  government  had  no  right  "to  question  in  the  case  of  British 
subjects  the  sufficiency  or  expediency  of  the  system  of  criminal  law 
adopted  by  a  friendly  nation  for  the  governance,  within  its  dominions,  of 
all  persons  alike.""' 

Although  the  law  oflftcers,  starting  from  another  bjisis,  arrived  at  "a 
slightly  different  conclusion"  with  reference  to  the  claim  of  Captain  Car- 


'  Citing  Story,  Conflict  of  Laws,  8th  ed.,  sec.  539;  F.  de  Martens,  Traits 
de  Droit  Int.,  sees.  4,  78,  88, 96, 97 ;  Bluntsehli,  Das  Moderne  Volkerrecht, 
sees.  317,  318,  339;  Le  Louis,  2  Dodson,  243;  Phillimore,  Int.  Law,  3d  ed. 
1.458;  Rose  r.  Himely,  4  Crancli,  279;  Wheaton,  Dana's  ed.  133, 169;  Hal- 
leck,  Int.  Law,  1.206-7,  215;  Twiss,  Law  of  Nations,  Chap.  X.  sees  157-8; 
Hall,  Int.  Law,  4th  ed.  51, 264. 

^The  Aqnila,  1  Chr.  Robinson,  37;  The  King  in  his  office  of  Admiralty 
r.  Property  Derelict,  1  Haggard's  Adm.  383. 

^  This  opinion  of  the  law  officers  was  given  on  the  case  originally  pre- 
sented l)y  the  government  of  New  South  AVales,  and  before  the  investiga- 
tion and  report  of  the  select  committee  of  the  colonial  parliament  were 
made. 
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penter  personally,  the  above-mentioned  words  were,  said  the  Dutch  Keply, 
suflBcient  to  condemn  the  entire  claim.  The  Dutch  Reply  stated  that 
Captain  Carpenter  was  arrested  on  November  2,  1891,  by  virtue  of  a  deci- 
sion of  the  court  of  justice  at  Macassar  of  January  26,  1891.  By  this 
decision  Carpenter  was  ordered  to  be  arrested  and  prosecuted  for  the 
alleged  theft  in  1888.  He  was  sent  to  Macass<ir  on  the  6th  of  November, 
and  arrived  there  on  the  16th.  The  depositions  of  different  persons  had 
^iven  rise  to  the  "presumption''  that  he  committed  the  crime  with  which 
he  was  charged.  By  the  law  in  force  in  the  Netherlands  Indies,  the  court 
of  justice,  in  the  ordinary  course  of  procedure,  made  preliminary  inquiries 
in  order  to  decide  whether  leave  to  prosecute  should  be  granted,  and  then, 
if  such  leave  was  given,  instituted  a  preliminary  investigation  (instruc- 
Hon)  in  order  to  decide  whether  there  was  ground  to  refer  the  matter  to 
the  court  for  a  hearing  and  trial,  or  whether  the  complaint  should  be  dis- 
missed on  the  ground  of  insufficiency  of  the  presumptions  or  on  any  other 
ground.  November  28,  1891,  the  magistrate  at  Macassar  moved  the  court 
of  justice  to  decide  that  there  was  no  ground  for  bringing  Carpenter  to 
trial,  and  that  he  should  be  liberated  on  the  ground  that  the  interroga- 
tories showed  that  at  the  time  when  the  goods  taken  out  of  the  prauw 
were  appropriated  the  vessel  was  more  than  three  miles  from  the  coast. 
On  this  motion  Carpenter  was  liberated  twelve  days  after  his  arrival.  The 
proceedings  were  in  accordance  with  law.  If  the  judicial  authorities  at 
Macassar  were  to  bo  reproached,  it  should  be  because  they  held  themselves 
to  be  incompetent  in  the  matter,  although  there  was  reason  to  contend 
both  that  the  goods  had  been  stolen  from  on  board  a  Netherlands  Indian 
vessel,  and  that  some  of  them  were  afterwards  sold  or  exchanged  on 
Netherlands  Indian  territory. 

But,  even  assuming,  said  the  Netherlands  Reply,  that  the  court  correctly 
decided  that  it  was  incompetent  to  deal  with  the  act  charged,  there  would 
be  no  ground  for  a  claim  of  indemnity.  No  indemnity  could  be  claimed  by 
the  subjects  of  the  state;  either  in  the  Netherlands  or  in  Great  Britain, 
''on  the  sole  ground  that  the  presumptions  were  not  sufficient  to  warrant 
arrest/'  Neither,  therefore,  could  a  foreigner  establish  such  a  claim. ^ 
Tlie  Netherland  Reply  also  suggested  that  even  if  the  act  charged  had 
taken  place  more  than  three  miles  from  the  shore,  it  did  not  follow  that 
it  was  committed  outside  of  territorial  waters;  that  such  waters  were 
restricted  to  a  distance  of  three  miles  from  the  shore  only  when  that  limit 
was  fixed  by  law  or  by  an  international  convention,  and  that  the  extent 
of  jurisdiction  might  be  established  on  the  basis  of  the  well-known  propo- 
sition of  Bynkershoek — "Terrae  dominium  finiturubifiniturarmorum  vis.'' 
In  further  support  of  the  right  of  the  Netherlands  Indies  authorities  to  in- 
quire into  the  case,  a  charge  of  crime  within  their  jurisdiction  having 
been  presented  to  them,  the  Dutch  Reply  referred  to  Pradier-Fod<5r<^, 
Traits  do  Droit  International  Public,  V.  534-536. 

The  British  Government  in  a  new  memorandum,  in  answer  to  the  Dutch 

'  F.  de  Martens,  Trait(^  de  Droit  International,  I.  447-448;  Pasquale 
Fiore,  Nuovo  Diritto  Internaziouale,  I.  sees.  648,649,678;  Pradier-Fod^r<5, 
Traitd  de  Droit  International  Privi^,  I.  sec.  200;  Funck-Breutano  et  Sorel, 
Pr<^cis  da  Droit  des  Gens,  226 ;  Stoerk  in  v.  Holtzendorff,  Encyclopaedie 
der  Rechtswissenschaften,  1300,  sec.  38. 
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Reply,  contended  that  upon  the  proofs  submitted  by  the  Dutch  Govem- 
meut  there  was  no  evidence  before  the  colonial  authorities  to  make  out  such 
a  case  of  reasonable  suspicion  as  would  have  justified  Captain  Carpenter's 
arrest ;  that  the  statements  of  the  witnesses  who  were  examined  prior  to  the 
issuance  of  the  order  of  arrest  were  altogether  inconsistent  with  the  asser- 
tion that  the  prauw  was  more  than  three  miles  from  land,  and  failed  to 
establish  the  identity'  between  the  prauw  found  and  the  prauw  lost;  and 
that  the  statement  of  the  Dutch  Govenimeut  that  there  was  no  remedy  for 
Captain  Carpenter  under  its  municipal  law  only  proved  the  necessity  of 
intervention  by  the  British  Governnieut,  and  the  international  obligation 
of  the  Netherlands  Government  to  repair  the  wrong  which  was  actually 
done. 
The  arbitrator  rendered  the  following  award: 

[Translation.] 

''In  virtue  of  the  high  duties  of  arbitrator  conferred  by  supreme  order 
of  my  august  master,  His  Majesty  the  Kmperor  Nicholas  II.  of  All  the 
Rnssias,  F.  de  Martens,  privy  councillor,  permanent  member  of  the  coun- 
cil of  the  Russian  ministry  of  foreign  affairs,  and  emeritus  professor,  in 
accordance  with  the  convention  of  the  16th  May  1895,  concluded  between 
the  Government  of  Her  Majesty  the  Queen  of  Great  Britain  and  Ireland, 
Empress  of  India,  and  the  Government  of  Her  Majesty  the  Queen  of  the 
Netherlands,  on  the  subject  of  the  difference  which  has  arisen  between 
the  two  governments  in  respect  of  the  detention  of  Mr.  Carpenter,  captain 
of  the  Australian  whaler  the  Costa  Rica  Packet — 

"Having  duly  examined  and  maturely  weighed  the  documents  which 
have  been  produced  on  either  side  with  regard  to  the  indemnity  claimed 
by  the  Government  of  Her  Britannic  Majesty  from  the  Government  of  the 
Netherlands  on  behalf  of  Captain  Carpenter,  and  the  oflicers,  crew,  and 
owners  of  the  vessel  Costa  Mica  Packet — 

"  Animated  by  a  sincere  desire  to  justify  the  great  honor  which  has  been 
conferred  on  me  by  an  impartial  and  scrupulous  decision,  and  taking  into 
account  the  principles  of  ioternational  law  applicable  to  the  dispute 
which  has  arisen  between  the  two  high  contending  governments,  in  order 
to  fix  the  amount  of  the  indemnity  dne  by  the  Government  of  the  Nether- 
lands on  account  of  the  damages  suffered  personally  by  Captain  Carpen- 
ter, of  the  Costa  Rica  Packet^  as  well  as  those  that  may  be  proved  to  have 
been  suffered  by  the  oflicers,  crew,  and  owners  of  the  aforesaid  vessel,  as 
a  necessary  consequence  of  the  precautionary  detention  of  Mr.  Carpenter, 

"  I  pronounce  the  following  award  of  arbitration: 

"Considering  that  the  right  of  sovereignty  of  the  state  over  territorial 
waters  is  determined  by  the  range  of  cannon  measured  from  the  low-water 
mark ; 

"That  on  the  high  seas  even  merchant  vessels  constitute  detached  por- 
tions of  the  territory  of  the  state  whose  flag  they  bear,  and,  consequently, 
are  only  justiciable  by  their  respective  national  authorities  for  acts  com- 
mitted on  the  high  seas; 

"That  the  state  has  not  only  the  right  but  even  the  duty  of  protecting 
and  defending  its  nationals  abroad  by  every  means  authorized  by  inter- 
national law,  when  they  arc  subjected  to  arbitrary  proceedings  or  injuries 
committed  to  their  prejudice; 
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''That  the  sovereignty  of  the  state  and  the  independence  of  the  judicial 
or  administrative  authorities  conld  not  prevail  to  the  extent  of  jirbitrarily 
suppressing  the  legal  security,  which  ought  to  be  guaranteed  no  less  to 
foreigners  than  to  natives  in  the  territory  of  every  civilized  country; 

"Whereas  the  prauw,  floating  derelict  at  sea,  and  taken  possession  of  in 
January  1888  by  Mr.  Carpenter,  the  captain  of  the  Costa  Bica  Packet,  was 
seized  by  him  incontrovertibly  outside  the  territorial  waters  of  the  Dutch 
Indies,* 

"Whereas  the  appropriation  of  the  cargo  of  the  aforesaid  prauw  by  Mr, 
Carpenter  having  taken  place  on  the  high  seas  was  only  justiciable  by 
English  tribunals,  and  in  nowise  by  Dutch  tribunals; 

"Whereas  even  the  identity  of  the  above-mentioned  derelict  with  the 
lost  prauw  belonging  to  M.  Frieser  is  in  nowise  proved ; 
^  "  Wherea«  the  authorities  of  the  Netherlands  Indies,  who  had  arrested 
Mr.  Carpenter  in  November  1891  on  the  charge  of  his  having  committed 
the  act  in  1888  outside  the  territorial  waters  of  the  Netherlands  Indies, 
abandoned  of  their  own  accord,  by  the  decision  of  the  Macassar  council 
of  justice,  dated  the  28th  November  1891,  the  prosecution  of  the  accused, 
and  irrefutably  established  by  this  action  the  illegality  of  his  detention, 
as  well  as  of  his  forced  transference  from  Ternate  to  Macassar;  C- 

"  Whereas  all  the  papers  and  deeds  produced  go  to  prove  the  absence 
of  any  real  cause  for  arresting  Mr.  Carpenter,  and  confirm  his  right  to  be 
indemnified  for  the  losses  sustained  by  him; 

"  Whereas  the  treatment  to  which  Mr.  Carpenter  was  subjected  in  prison 
at  Macassar  appears  to  be  unjustifiable  in  view  of  his  being  the  subject  of 
a  civilized  state,  whose  detention  was  only  a  precautionary  me<asure,  and 
that,  consequently,  this  treatment  entitles  him  to  a  fair  compensation;  ^ 

"Whereas  the  nnjustifiable  detention  of  Captain  Carpenter  caused  him 
to  miss  the  best  part  of  the  whale-fishing  season ; 

"  Whereas,  on  the  other  hand,  Mr.  Carpenter,  on  being  set  free,  was  in 
a  position  to  have  returned  on  board  the  ship  Costa  liica  Packet  in  January 
1892  at  the  latest,  and  whereas  no  conclusive  proof  has  been  produced  by 
him  to  show  that  he  was  obliged  to  leave  his  ship  until  April  1892  in  the 
port  of  Ternate  without  a  master,  or,  still  less,  to  sell  her  at  a  reduced 
price; 

"  Whereas  the  owners  or  the  captain  of  the  ship  being  under  an  obliga- 
tion, as  a  precaution  against  the  occurrence  of  some  accident  to  the  cap- 
tain, to  make  provision  for  his  being  replaced,  the  mate  of  the  Costa  Rica 
Packet  ought  to  have  been  fit  to  take  the  command  and  to  carry  on  the 
whale-fishing  industry ; 

"And  whereas,  thus,  the  losses  sustained  by  the  proprietors  of  the  ves- 
sel Costa  Bica  Packet,  the  olticers,  and  the  crew,  in  consequence  of  the  de- 
tention of  Mr.  Carpenter,  are  not  entirely  the  necessary  consequence  of 
this  precautionary  detention ; 


*  Mr.  Carpenter,  as  stated  in  the  British  Case,  was,  on  his  arrival  at 
Macassar,  "  placed  in  gaol  after  being  subjected  to  public  and  gross  in- 
dignities, and  imprisoned  in  a  cell  for  '  condemned  Europeans.'" 

It  seems  that  Mr.  Carpenter  was  an  American  by  birth,  who  had  been 
naturalized  in  the  British  dominions.  (Mr.  Quinby  to  Mr.  Greshain, 
June  28;  1894,  MS.  Despatches  from  the  Netherlands.) 
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"Whereas,  in  so  far  as  the  indemnity  to  be  paid  to  Captain  Carpenter, 
the  officers,  crew,  and  owners  of  the  vessel  Co%ia  Bica  Packet  is  concerned, 
the  documents  produced,  and,  iu  particular,  the  expert  opinion  to  which 
recourse  has  been  had  at  Brussels,  do  not  furnish  the  necessary*'  elements 
for  ifxing  the  amount,  and  whereas  a  sufficient  in<leranity  will  have  been 
given  them  by  granting  the  sum  of  3,150/.  to  Captain  Carpenter,  the  sum 
of  1,600{.  to  the  officers  and  crew,  and  the  sum  of  3,8002.  to  the  owners  of  the 
vessel  Costa  Rica  Packet— 
.    *'  For  these  reasons : 

'^  I  declare  the  Grovemmentof  Her  Majesty  the  Queen  of  the  Netherlands 
responsible,  and  I,  consequently,  fix  the  indemnity  to  be  paid  at — 

'*  The  sum  total  of  3,150i.  to  Captain  Carpenter. 

"The  sum  total  of  1,600Z.  to  the  officers  and  crew.  ^ 

*'The  sum  total  of  3,800/.  to  the  owners  of  the  vessel  Costa  Rica  Packet— " 

"With  interest  on  allthese  damages  at. the  rate  of  5  per  cent  per  annum, 
firom  the  2nd  November  1891,  the  date  of  the  illegal  arrest  of  Captain 
Carpenter,  and  I  put  the  expenses  at  the  total  sum  of  250/.,  to  bo  p/iid  by 
the  Government  of  Her  Majesty  the  Queen  of  the  Netherlands. 

"Done at  St.  Petersburgh,  in  duplicate,  the  13th  (25th)  Februarj',  1897. 

"Martens." 

March  3, 1897,  the  Dutch  minister  at  London  transmitted  to  the  British 
Government,  in  payment  of  the  foregoing  award,  the  sum  of  11,082/.  7«.  6rf., 
the  receipt  of  which  was  on  the  same  day  duly  acknowledged. 

Great  Britain  and  Nioaragna. — Award  of  the  Emperor  of  Austria  as  to  the 
interpretation  of  the  treaty  of  Managua.^ 

[TraoHlation.] 

"We,  Francis  Joseph  the  First,  by  the  grace  of  God,  Emperor  of  Austria, 
King  of  Bohemia,  &c.,  and  Apostolic  King  of  Hungary: 

"Whereas  the  Government  of  Her  Britannic  Majesty  and  the  Govern- 
ment of  Nicaragua  have  consented  to  submit  to  onr  arbitration  the  ques- 
tion in  dispute  between  them  of  the  interpretation  of  certain  articles  of 
the  treaty  of  Managua,  signed  on  the  28th  January  1860,  and  whereas  we 
declared  ours<dves  willing  to  accept  the  office  of  arbitrator  in  this  matter, 
we  have  come  to  the  following  decision,  based  on  one  of  the  three  legal 
opinions  which  were  drawn  up  and  submitted  to  us  at  our  request: 

"Article  I.  The  sovereignty  of  the  Republic  of  Nicaragua,  which  was 
recognized  by  Articles  I.  and  II.  of  the  Treaty  of  Managua  of  the  28th  Jan- 
nary  1860,  is  not  full  and  unlimited  with  regard  to  the  territory  assigned 
to  the  Mosquito  Indians,  but  is  limited  by  the  self-government  conceded 
to  the  Mosquito  Indians  in  Article  III.  of  this  treaty. 

"Article  II.  The  Republic  of  Nicaragua,  as  a  mark  of  its  sovereignty,  is 
entitled  to  hoist  the  tiag  of  the  Republic  throughout  the  territory  assigned 
to  the  Mosquito  Indians. 


^  See  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Kasson,  MS.  Inst,  to  Austria,  August 
1,  December  18,  and  December  26, 1879,  and  June  4, 1880.  This  award  and 
the  accompanying  opinion  have  become  obsolete  as  the  result  of  the 
formal  and  voluntary  incorporation  of  the  Mosc^uito  Indians  into  the 
Republic  of  Nicaragua.     (For.  Rel.  1894,  App.  1. 354-363.) 
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''Article  III.  The  Republic  of  Nicaragua  is  entitled  to  appoiut  a  com- 
missioner for  the  protection  of  its  sovereign  rights  throughout  the  terri- 
tory assigned  to  the  Mosquito  Indians. 

''Article  IV.  The  Mosquito  Indians  are  also  to  be  allowed  to  hoist  their 
flag  henceforward,  but  they  must  at  the  same  time  attach  to  it  some  em- 
blem of  the  sovereignty  of  the  Republic  of  Nicaragua. 

'^Article  V.  The  Republic  of  Nicaragua  is  not  entitled  to  grant  conces- 
sions for  the  acquisition  of  natural  products  in  the  territory  assigned  to 
the  Mosqaito  Indians.     Tiiat  right  belongs  to  the  Mosquito  Government. 

"Article  VI.  The  Republic  of  Nicaragua  is  not  entitled  to  regulate  the 
trade  of  the  Mosquito  Indians,  or  to  levy  duties  on  goods  imported  into 
or  exported  from  the  territory  reserved  to  the  Mosquito  Indians.  Thtit 
right  belongs  to  the  Mosquito  Indians. 

"Article  VII.  The  Republic  of  Nicaragua  is  bound  to  pay  over  to  the 
Mosquito  Indians  the  arrears  of  tlie  yearly  sums  assured  to  them  by  Article 
V.  of  the  Treaty  of  Managua,  which  arrears  now  amount  to  30,859  dol.  3  c. 
For  this  purpose  tlie  sum  of  30,859  dol.  3  e.,  deposited  in  the  Bank  of  Eng- 
land, together  with  the  interest  accruing  thereto  in  the  meantime,  is  to 
be  handed  over  to  the  British  G«)vernment.  The  Republic  of  Nicaragua  is 
not  bound  to  pay  back-interest  ("  Verzugszinsen")  on  the  sums  in  arrear. 

"Article  VIII.  The  Republic  of  Nicaragua  is  not  entitled  to  impose 
either  import  or  export  duties  on  goods  which  are  either  imported  into 
or  export4'd  from  the  territory  of  the  free  port  of  San  Juan  del  Norte 
(Grey  town). 

"The  Republic  of  Nicaragua  is,  however,  entitled  to  impose  import 
duties  on  goods  on  their  conveyance  from  the  territory  of  the  free  port  of 
Greytown  to  the  territory  of  the  Republic,  and  export  duties  on  their  con- 
veyance from  the  territory  of  the  Republic  to  the  free  port  Of  San  Juan 
del  Norte  (Greytown). 

"  Given  under  our  hand  and  senl  at  Vienna. 

*'  Francis- Joseph. 

"July  2,  1881.'' 

[Le^Hl  Opinion  on  which  the  Award  wa8  bttsed— Translation.] 

"In  order  to  appreciate  and  settle  the  differences  that  have  arisen  be- 
tween Her  Britannic  Majesty's  Government  and  that  of  the  Republic  of 
Nicaragua  respecting  the  interpretation  of  some  articles  of  the  treaty  con- 
cluded by  them  at  Managua  on  the  28th  January  1860,  it  is  necessary  to 
recapitulate  as  succinctly  as  possible,  in  so  far  as  they  bear  upon  the 
declaration  of  tlie  award,  the  complicated  relations  and  the  conflicting 
claims  which  existed  before  that  treaty  was  drawn  up  and  which  led  to 
its  conclusion. 

"(The  following  exposition,  apart  from  the  materials  contained  in  the 
controversial  documents  of  the  two  governments,  is  based  upon  the  works  - 
cited  below:  Martens- Sam wer,  Recueii  G<^n«^ral  de  Traites,  Tome  XV. 
pp.  158-250;  Von  Reden,  Djis  Mosfjuito-Gebiot,  in  PettTmann's  Geograph- 
ischen  Mittheilungen,  1856,  p.  250  sq. ;  Samwer,  Die  Gebietsverhliltnisse 
Centralamerika's,  eben'da,  p.  257  sci. ;  Scherzer,  Wanderungen  durch  Nica- 
ragua, Honduras,  und  San  Salvador,  1857;  P.  L^vy,  Notas  G^ograficaa  y 
Kconomicas  sobre  la  Ropublica  de  Nicaragua,  Paris,  1873.) 

"The  rightful  sovereignty  over  the  territory  inha1>ited  by  the  Mosquito 
Indians  on  the  east  coast  of  Central  America  along  the  Caribbean  Sea, 
but  not  exactly  defined  inland,  had  been  long  in  dispute.    On  the  one 
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sido  it  wns  claimed  by  those  republics  which  had  broken  loose  from  Spain 
in  the  third  decade  of  the  present  century,  and  which  founded  their  claim 
to  the  Mosqnito  territory  upon  their  succession  to  the  rights  of  the  mother 
countrj'.  The  Spanish  Crown  had  claimed  from  of  old  the  sovereignty 
over  the  Mosquito  Indians,  and  this  claim  was  expressly  put  forward  by 
a  decree  in  the  year  1803  regulating  the  territorial  demarcation  and  the 
administrative  distribution  of  the  coast  territory.  But  as  neither  Spain 
nor  the  colonies  which  had  fallen  away  from  her  and  attained  independ- 
ence had  actually  exercised  the  pretended  rightful  sovereignty,  and  con- 
sequently the  asserted  occupation  lacked  the  essential  element  of  taking 
possession  in  fact,  the  Mosqnito  Indians  were  able  to  maintain  not  only 
their  actual  freedom,  but  also  their  legislative  independence,  and  to  act 
as  a  separate  community.  As  such  the  Mosquito  Indians  entered  into 
commercial  and  international  relations,  especially  with  England.  The 
relations  Avith  that  power  reach  back  to  the  time  immediately  after  the 
conquest  of  Jamaica,  in  the  second  half  of  the  soventeeuth  century.  They 
led,  in  the  year  1720,  to  a  formal  treaty  between  the  governor  of  Jamaica 
and  the  chieftain,  styled  'king,'  of  the  Mosquito  Indians,  and  finally 
took  the  shape  of  international  protection.  This  protectorate  of  Eng- 
land's was,  however,  contested  not  only,  by  the  Central  American  Repub- 
lics, but  also  by  the  United  States  of  North  America,  and  all  the  more 
keenly  inasmuch  as  the  greatly  coveted  regions  at  the  mouth  of  the  River 
San  Juan  had  acquired  considerable  importance  in  reference  to  commer- 
cial policy,  owing  to  the  intended  construction  of  an  interoceanic  canal 
for  the  connection  of  the  Atlantic  and  Pacific  oceans. 

"When  the  Mosquito  Indians,  by  the  aid  of  England,  after  several  vicis- 
situdes, had  got  possession,  in  the  year  1S48,  of  the  important  seaport 
town  of  San  Juan  del  Norte  (Greytown),  at  the  mouth  of  the  San  Juan 
River,  warlike  complications  threatened  to  break  out  with  the  United 
States,  under  whose  j)rotection  the  Republic  of  Nicaragua  had  placed 
itself.  In  order  to  avert  these  dangers,  and  to  obtain  a  basis  for  a  uniform 
policy  of  abstention  on  the  part  of  P^ngland  and  of  the  United  States  in 
regard  to  the  regions  along  the  intended  interoccanic  canal,  the  two  states 
concluded  the  so-called  Bulwer-Claytoh  Treaty  in  April  1850  (Case, 
Appendix,  pp.  69  sq.),  which,  however,  became  itself  a  starting  point  for 
fresh  disputes.  England  now  sought  to  obtain  by  negotiations  with  the 
United  States  the  groundwork  for  an  arrangement  of  Central  American 
affairs,  and  especially  for  determining  the  fate  of  the  Mosquito  Indians, 
as  well  as  the  political  position  of  the  important  seaport  town  of  San  Juan 
del  Norte  (Greytown),  and  with  this  view  in  the  first  place  to  secure  defi- 
nite results  by  a  treaty  with  the  United  States,  to  which  both  states  were 
to  endeaA'or  to  get  the  adhesion  of  the  Republic  of  Nicarajjua.  This  was 
the  origin  of  the  so-called  Cram])ton- Webster  Treaty  in  April  1852  (Mar- 
tens-Samwer,  Recueil  de  Traitos,Tome  XV.  pp.  195  sq.),  wherein  England 
tacitly  renounced  the  protectorate  of  the  Mosquito  Indians,  and  by  the 
provisions  of  which  the  whole  of  the  Mosquito  territory  situated  within 
the  bounds  of  Nicaragua  was  to  come  under  the  sovereignty  of  the  repub- 
lic, but  without  any  exact  demarcation  of  the  territory  that  should  remain 
to  the  Mosquito  Indians  in  absolute  and  ind^'pendent  sovereignty  (Article 
I. ) .  The  grounds  of  this  treaty  were  not,  however,  accepted  by  N icaragna. 
The  republic  would  not  allow  the  Mosquito  Indians  even  a  partially  inde- 
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pendent  territory,  but  wished  to  see  the  whole  coast  placed  under  its 
sovereignty.  As  further  negotiations  with  the  United  States  did  not 
attain  the  desired  end,  and  as,  in  particular,  a  treaty  concluded  in  the 
year  1856  (the  so-called  Clarendon-Dallas  Treaty — Case,  Appendix,  pp. 
72  sq.)  was  not  ratified,  England  adopted  the  course  of  direct  negotia- 
tions witii  the  Republic  of  Nicaragua,  and  finally  concluded  the  Treaty 
of  Managua  on  the  28th  of  January  1860,  which  contains  an  adjastment 
of  the  conflicting  interests  and  claims.  For  the  historical  comprehension 
and  proper  realization  of  that  treaty,  the  previous  treaty  negotiations 
between  England  and  the  United  States  are  not  without  importance. 

''  II.  In  the  Treaty  of  Managua  the  protectorate  over  the  Mosquito  dis- 
trict was  expressly  given  up  by  England  (Article  I.  par.  2),  the  sovereignty 
of  the  Republic  of  Nicaragua'  over  the  whole  district  of  the  Mosquito 
Indians  lying  within  its  bounds  was  acknowledged  under  the  conditions 
and  engagements  specified  in  the  treaty  (Article  I.  par.  1),  whilst  an  exactly 
defined  territory  was  assigned  and  reserved  to  the  Mosquito  Indiana  (Arti- 
cles II.  VIII.),  within  which  they  are  to  enjoy  the  right  of  self-govern- 
ment (Article  III.). 

**  The  dispute  between  the  two  governments  refers  to  the  connection  with 
each  other  of  the  coexistent  sovereignty  and  self-government,  the  purport 
and  extent  of  the  domination  appertaining  to  the  republic  on  the  one 
side,  and  on  the  other  the  self-regulation  conceded  to  the  Mosquito  Indians. 

''An  unprejudiced  consideration  of  the  case  as  it  stands  leads  to  the  fol- 
lowing results: 

"  The  sovereignty  over  the  whole  region  of  the  coast,  always  claimed  by 
the  Republic  of  Nicaragua,  has  been  acknowledged  by  the  treaty.  The 
separation  ot  a  part  of  that  region  for  the  maintenance  or  constitution 
of  an  entirely  independent  community  of  the  Mosquito  Indians,  abso- 
lutely free  with  respect  to  political  and  international  relations,  and  such 
as  was  contemplated  in  the  treaty  negotiations  between  England  and  the 
United  States,  has  not  been  carried  out. 

"In  place  of  the  international  relation  of  protection  heretofore  existing 
a  relation  of  political  subjection  has  been  created;  the  Mosquito  Indians, 
in  place  of  their  former  iirotector  (England),  have  got  a  ruler  (the  Republic 
ot  Nicaragua),  under  whose  political  power  and  authority  they  are  placed. 

"But,  on  the  other  hand,  an  exactly  defined  territory  is  assigned  to 
the  Mosquito  Indians,  and  they  have  still  the  right  of  self-government 
within  it. 

"  The  territory  so  reserved  to  the  Mosquito  Indians,  and  therefore  usually 
called  *  Mosquito  Reserve,'  forms  an  integral  and  inseparable  component 
of  the  aggregate  territory  of  the  republic,  a  political  appurtenance  of  the 
main  country. 

"  In  this  region,  closed  and  parted  off,  the  Mosquito  Indians  have  to  lead 
their  own  life  and  provide  for  their  own  national  existence.  This  terri- 
tory, though  permanently  belonging  to  the  Republic  of  Nicaragua,  is  to 
be  considered  as  primarily  anil  immediately  a  territory  owned  by  Indians, 
as  the  country  of  the  Mosquitus.  This  also  follows  indirectly  from  the 
prohibition  against  the  cession  of  this  tract  of  land  by  .the  Mosqnito 
Indians  to  a  foreign  person  or  power  (Article  II.  par.  3).  The  Mosquito 
Indians  are  not  allowed  to  make  over  the  dominion  of  their  country  to 
anyone  else. 
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''Within  and  upon  this  territory  the  Mosqnito  Indians  are  allowed  'the 
right  of  governing  according  to  their  own  customs  and  according  to  any 
regulations  which  may  from  time  to  time  be  adopted  by  them,  not  incon- 
sistent with  the  sovereign  rights  of  the  Republic  of  Nicaragua,  themselves 
and  all  persons  residing  within  such  district.  Subject  to  the  above-men- 
tioned reserve,  the  Republic  of  Nicaragua  agrees  to  respect  and  not  to  in- 
terfere with  such  customs  and  regulations  so  established,  or  to  be  estab- 
lished, within  the  said  district.'  (Article  III.)  When  we  come  to  examine 
and  interpret  this  treaty  stipulation  impartially,  we  can  hardly  do  other- 
wise than  admit  that  the  concession  of  self-government  in  the  sense  of 
self-legislation  and  self-administration  is  involved  in  it.  This  result 
necessarily  follows  also  from  the  stipulation  of  Article  IV.,  according  to 
which  the  Mosquito  Indians  are  not  to  be  prevented  at  any  time  '  from 
agreeing  to  absolute  incorporation  into  the  Republic  of  Nicaragua  on  the 
same  footing  as  other  citizens  of  the  republic,  and  fVom  subjecting  them- 
selves to  be  governed  by  the  general  laws  and  regulations  of  the  repub- 
lic, instead  of  their  own  customs  and  regulations.'  So  long  as  this  shall 
not  have  taken  place,  and  the  efforts  of  the  Republic  of  Nicaragua  in  this 
respect  have  hitherto  been  fruitless,  the  Mosquito  Indians  have  not  been 
ct)nipletely  incorporated  with  the  Republic  of  Nicaragua,  they  do  not 
stand  on  the  same  footing  as  the  other  subjects  of  the  republic,  they  are 
not  amenable  to  the  general  laws  and  regulations  of  the  republic,  but 
they  govern  themselves  according  to  their  own  customs  and  laws;  until 
the  date  of  such  voluntary  agreement  dies  incej'tus  an  et  qnandoy  the  incor- 
poration of  the  Mosquito  district  into  the  territory  of  the  republic  is  a 
relative  and  incomplete  incorporation.  The  Mosquito  Indians  are  conse- 
quently in  a  peculiar  position  guaranteed  to  them  in  conformity  with 
treaty ;  their  territory  is  a  district  exempt  from  the  legislation  and  ad- 
ministration of  the  republic,  and  forms  an  absolute  legislative  and  admin- 
istrative sphere  of  their  own.  This  local  self-government  is  the  last  rem- 
nant of  the  freedom  and  self-dependence  claimed  and  exercised  by  the 
Mosquito  Indians  for  centuries. 

"This  self-government  can  not,  of  course,  extend  to  foreign  affairs,  inas- 
much as  the  'Mosquito  Reserve'  forms  a  political  and  international  whole 
with  the  Republic  of  Nicaragua.  The  Mosquito  Indians  have,  therefore, 
no  right  to  enter  into  relations  or  conclude  treaties  with  foreign  states,  or 
to  send  or  receive  envoys,  or  to  wage  war  or  pake  peace.  But  their  self- 
government  does  extend,  according  to  the  general  pnrport  and  coneeptiou 
of  Article  III.,  to  the  whole  range  of  internal  affairs,  in  the  regulation  of 
which  the  Republic  of  Nicaragua  has  undertaken  not  to  interfere. 

"The  position  which  the  Government  of  the  Republic  of  Nicaragua  takes 
up  and  seeks  to  maintain  in  its  controversial  writings  cannot  be  justified. 

"The  government  of  the  republic  denies  that '  une  autonomic  veritable, 
une  autonomic  s6par^e  du  reste  de  la  R6publique'  (R^ponse,  pp.  9,  12) 
was  conceded  to  the  Mosqnito  Indians.  According  to  th^  view  of  that 
government  its  inherent  sovereignty  is  absolute  and  entire  ('pleine  et 
absolue,'  R^ponse,  pp.  4, 10),  even  in  regard  to  the  Mosquito  district,  and 
the  republic  is  entitled  to  enforce  it-s  dominion  to  the  full  meaning  and 
extent  thereof  even  on  the  Mosquito  soil  ('  d't^tre  pratiquement  souverain,' 
Exposes,  pp.4, 49-51,  63),  to  enjoy  plenary  use  of  paramount  and  govern- 
mental rights  involved  in  sovereignty  ('de  nommer  ses  employes,  d'ouvrir 
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• 
des  ports  de  mer,  de  determiner  les  droits  de  Douane  ....  en  un  mot,  d'y 

<Stablir  comme  dans  tontes  les  antres  parties  de  la  nation^  la  const itutiou, 

et  les  lois  de  la  Rdpablic/  R^ponse,  p.  10),  and  has  only  to  refrain  from 

any  encroachment  on  the  national  customs  and  municipal  usages  (' us  et 

coatnmes')  of  the Mosqnito  Indians  (Exposd,  pp.5, 43;  R<^ponse,  p.  12). 

"This  assertion  is  in  direct  contradiction  with  Articles  I-IV.,  wherein 
the  sovereignty  of  the  republic  is  recognized  only  in  a  limited  form  (' sub- 
ject to  the  conditions  and  engagements  specified  in  the  present  treaty '), 
and  it  is  stipulated  that  the  *  general  laws  and  regulations  of  the  repub- 
lic' are  not  binding  for  the  Mosquito  Indians,  to  whom  is  conceded  the 
right  of  goveraing,  not  only  themselves,  but  all  persons  in  general  resid- 
ing in  Mosquitia.  It  is,  moreover,  in  indirect  contradiction  with  Article 
v.,  whereby  the  subvention  from  the  republic  is  also  granted  for  the  main- 
tenance of  the  government  authorities  of  the  Mosquitoes,  '  for  the  main- 
tenance of  the  authorities  to  be  constituted  under  the  provisions  of  Article 
111/  The  assertion  of  the  government  of  the  republic  contains  a  thor- 
oughly gratuitous  and  unjustifiable  anticipation  of  the  absolute  incorpo- 
ration and  complete  equalization  of  the  Mosquito  Indians  with  the  rest 
of  the  subjects  of  the  republic,  which  is  reserved  in  Article  IV.  for  a  future 
voluntary  agreement. 

"If  the  government  of  the  republic  declares  its  opinion  that  the  tribe  o'f 
Mosquito  Indians  is  an  exhaust-ed  and  degenerate  race,  incapable  of  edu- 
cation and  development,  and  that  therefore  the  talents  and  presumptions 
reqdired  for  self-government  are  lacking  (R(>ponse,  pp.  4,  9),  it  may  be 
said  on  the  other  hand  that  impartial  authors,  well  acquainted  with  the 
facts,  are  not  altogether  of  that  opinion;  that  the  Republic  of  Nicaragua 
has  promised  the  ten  years'  subvention  for  the  purpose,  amongst  others, 
of  promoting  'the social  improvement'  of  the  Mosquito  Indians  (Article 
V.) ;  that  they,  in  case  of  the  absolute  incorporation,  so  much  striven  for 
by  the  Republic  of  Nicaragua,  are  at  once  to  enjoy  the  same  rights  as  all 
other  citizens  of  the  republic  (Article  IV.);  and  that,  according  to  the 
statement  of  their  chief,  a  number  of  schools,  etc.,  have  already  been 
established  (Case,  p.  52),  whilst  nothing  has  apparently  been  done  for 
improving  the  position  of  those  Mosquito  Indians  who  live  outside  the 
reserved  territory,  and  are  completely  incorporated  with  the  Republic  of 
Nicaragua.  However  that  may  be,  this  consideration  ought  at  the  time 
to  have  prevented  the  government  of  the  republic  from  concluding  the 
treaty  of  Managua  on  such  grounds;  it  ought  to  have  followed  the  exam- 
ple of  the  Republic  of  Honduras  in  its  treaty  with  England,  concluded  at 
Comayagua  on  the  28th  November  1859,  wherein  no  separate  territory  was 
reserved  for  the  self-government  of  the  Mosquito  Indians  within  the  juris- 
diction of  that  republic,  but  their  absolute  incorporation  and  immediate 
unconditional  equalization  with  the  rest  of  the  subjects  of  the  Republic 
of  Honduras  were  definitely  fixed.    (Articles  II.  and  III.) 

"The  appeal  of  the  Nicaraguan  Government  to  the  legal  status  of  the 
Indians  within  the  United  States  of  North  America  is  likewise  inappli- 
cable. According  to  the  evidence  of  Kent  (Commentaries  on  American 
Law,  5th  edition,  1844,  vol.  III.,  p.  378  sq.),  the  Indian  tribes  in  North  Amer- 
ica have  always  been  treated  'as  free  and  independent  tribes,  governed 
by  their  own  laws  and  usages,  under  their  own  chiefs,  and  competent  to 
act  in  a  national  character  and  exercise  self-government,  and,  while  resi4- 
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iu^  in  their  own  territories,  owing  no  allegiance  to  the  municipal  laws  of 
the  whites'  (p.  384).  They  have  occupied  a  position  of  protection  under 
the  United  States,  and  have  been  considered  and  treated  as  'dependent 
allies.'  (Kent,  pp.  383,  385;  Wheaton,  El^^ments  de  Droit  International, 
1&48, 1.,  p.  50  sq. ;  Beach-Lawrence,  Commentaire  snr  les  Elements  de  Droit 
International  de  H.  Wheatou,  1868,  I.,  p.  264  sq. ;  Calvo,  Le  Droit  Inter- 
national, 3d  edition,  1880, 1.,  sec.  69,  p.  178  sq.;  Riittiman,  Das  Nordamer- 
ikanische  Bundesstaatsrecht,  I.,  1867,  p.  1  sq.).  It  is  but  quite  lately  that 
(3d  March  1871)  the  Congress  at  Washington  has  decided  that  the  Indian 
tribes  are  in  future  no  longer  to  be  regarded  as  independent  nations,  and 
that,  without  prejudice  to  the  validity  and  operation  of  the  treaties 
already  concluded,  no  more  treaties  of  alliance  are  to  be  concluded  with 
them  (Revised  Statutes  of  the  United  States,  1873-74,  sec.  2079,  p.  366). 
Moreover,  considering  the  diversity  of  geographical  and  ethnographical 
circumstances,  it  is  quite  impossible  to  draw  a  parallel.  Whilst  the  Indian 
tribes  in  the  United  States  live  everywhere  in  inclosed  districts  and  sur- 
rounded by  an  immense  unmixed  white  population  that  overwhelms  them, 
the  Mosquito  Indians  (about  6,000  in  number)  inhabit  a  separated  strip  of 
coast,  and  the  Republic  of  Nicaragua  itself  has  but  a  feeble  and  mixed 
population  (from  250,000  to  300,000  inhabitants,  half  Ladinos,  one-third 
Indians,  one-sixth  mulattoes  and  blacks).  (Martin,  The  Statesman's  Year- 
Book,  1874,  pp.  543, 544 ;  Wappans,  Ilandbuch  der  Geographic  des  Ehemali- 
gen  Spanischen  Miffcol-und  Siidamerika,  1870,  p.  33?>;  Mayer,  Conversa- 
tions-Lexicon, 3d  edition.  Art.  Nicaragua  und  Mosquito-Kiiste.)  The 
resnlt  of  the  foregoing  discussion  and  statement  is  that  the  Republic  of 
Nicaragua's  sovereignty  over  the  district  of  the  Mosquito  Indians  is  not 
complete  and  unlimited,  but  that  it  is  restricted  and  circnmscribed  by  the 
right  of  self-government,  conceded  to  the  Mostiuito  Indians  (Article  I  of 
the  Draft'). 

"This  connection  of  the  Republic  of  Nicaragua  with  the  ' Mosquit-o  Re- 
serve' may  be  shortly  described  in  the  phrase  'La  R^publlque  r^gne, 
mais  elle  ne  gouverne  pas.' 

'"'  It  must  be  acknowledged  at  once  that  the  Republic  of  Nicaragua,  as 
a  sovereign  of  the  Mosquito  district,  is  entitled  to  hoist  the  flag  of  the 
republic  as  a  sign  of  its  dominion  (^en  signe  de  souverainete')  in  the  ter- 
ritory of  the  Mosquito  Indians  (Draft,  Article  II. ).  Nor  does  the  the  Eng- 
lish Government  oppose  this  claim  of  the  government  of  the  republic 
(Expose,  p.  55;  Counter  Case,  p.  8,  No.  16),  although  it  forms  an  item  of 
complaint  in  the  memorial  of  the  chieftain  of  the  Mosquito  Indians  (Case, 
p.  52).  It  must  likewise  be  acknowledged  that  the  Republic  of  Nicaragua 
has  the  right  to  appoint  a  commissioner,  who  has  to  see  that  the  Mosquito 
government  does  not  go  beyond  its  province  and  encroach  upon  the  sov- 

'  "P.  L6vy  says  much  the  same  in  his  work,  Notas  Geogr^ficns  y  Econ6- 
micas  sobre  la  Republica  de  Nicaragua  (Paris,  1873),  published  with  the 
approval  and  pecuniary  aid  of  the  Nicaraguan  Government.  His  observa- 
tion, p.  400,  is:  "In  regard  to  Nicaragua,  by  the  Managua  convention  she 
has  taken  the  place  of  England  in  the  protectorate  of  the  Mosquitoes,  but  on  the 
express  condition  that  they  shall  acknowledge  her  sovereignty.  The  former  King 
of  Blewfields,  or  his  lawful  successors,  retain  a  purely  administratire  authority 
over  the  jurisdiction  that  we  hare  indicated  aftorc"  (t.  e.,  the  Mosquito  Reserve)  J' 
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ereign  rights  of  the  republic  (Article  III. ;  Draft,  Article  III.).  But  this 
commisHioner  must  not  meddle  with  the  internal  affairs  of  the  Mosquito 
Indians,  or  exercise  any  jurisdiction  in  the  Mosquito  district.  In  so  far 
as  the  Nicaraguan  presidential  decree  of  the  6th  January  1875  (Case,  p. 
82)  is  in  contradiction  with  this,  it  mast  therefore  cease  to  take  eifect. 

''The  Mosquito  Indians  can  not  well  be  forbidden  from  using  their  old 
flag  still.  But  they  must  connect  therewith  a  sign  of  the  sovereignty  of 
the  Republic  of  Nicaragua,  to  which  they  are  subject,  in  order  that  this 
connection  with  the  paramount  authority  may  be  generally  recognizable 
(Draft,  Article  IV.).  This  is  the  more  imperative^  inasmuch  as  even  states 
which  only  exercise  a  protectorate  have  insisted  that  the  protected  state 
should  exhibit  a  sign  on  its  flag  denoting  the  protective  connection  ('as 
a  mark  of  the  protection  0. 

"Thus,  the  Ionian  Islands,  so  long  as  they  were  under  the  protectorate 
of  England,  had  to  indicate  that  connection  on  their  flag  (Phillimore, 
Commentaries  upon  International  Law,  I.  p.  96,  sq.). 

"  III.  Self-administration  comprises  in  itself  the  people's  own  adminis- 
tratration  of  their  economical  afi^airs.  It  is  just  where  material  interests 
are  concerned  that  the  right  of  self-government  assumes  special  practical 
importance. 

"The  Mosquito  Indians  have  to  provide  from  their  own  means  for  all  the 
requirements  of  their  separate  national  existence  and  all  the  costs  of  their 
self-government.  They  have  to  procure  those  means  for  themselves,  and 
can  only  derive  them  from  the  natural  produce  of  their  territorry  and  the 
most  profitable  disposal  thereof.  The  cession  to  them  of  a  territory  of 
their  own  naturally  includes  the  right  of  employing  it  to  their  own  ad- 
vantage. Ill  consequence  of  the  separate  territorial  a»id  governmental 
position  conceded  to  the  Mosquito  Indians,  the  district  reser\'ed  to  them 
forms  a  department  economically  dependent  upon  itself. 

"As  a  necessary  consequence  of  this,  the  Mosquito  government  must  have 
the  right  of  granting  licenses  for  the  acquisition  of  the  natural  products 
of  its  territory  (wood,  caoutchouc,  gum.  cocoannt:),  minerals,  etc.)  and 
that  of  levying  dues  on  Riich  products. 

"It  would  be  against  the  universal  principles  of  justice  that  he  to  whom 
the  ground  belongs  should  not  be  entitled  to  reap  the  produce  of  it  him- 
self OP  to  transfer  the  collection  of  such  produce  to  others  for  a  consider- 
ation. The  utilization  of  the  Mosquito  soil  can  but  belong  to  the  Mos- 
quitoes only;  therefore  the  Republic  of  Nicaragua  can  not  be  considered 
as  entitled  'de  d(^livrer  des  patentegi  pour  lexploitation  des  produits natu- 
rels  de  la  Mosquitia,'  and  thus  deprive  the  Mosquitoes  of  their  source  of 
revenue  (Draft,  Article  V.).  The  pretension  to  such  a  right  on  the  part  of 
the  government  of  the  republic  (Exposed,  p.  49,  sq.)  rests  upon  a  confusion 
of  the  jiolitical  idea  of  a  sovereignty  Avith  the  notion  of  a  private  right  of 
ownereihij). 

"As  the  Mosquito  Indians  constitute  a  community  endowed  with  its  own 
self-government,  under  the  dominion  of  the  Republic  of  Nicaragua,  they 
must  be  considered  as  also  entitled  to  carry  on  their  trade  according  to 
their  own  regulations  (Article  III.),  and  if  they  should  deem  it  expedient, 
for  the  purpose  of  creating  a  revenue,  to  levy  duties  on  goods  that  are  im- 
ported  into  or  exported  from  their  district,  they  may  do  so. 

"If  the  government  of  the  Republic  of  Nicaragua  claims  these  rights 


Digitized  by 


Googl( 


4962        INTERNATIONAL  ARBITRATIONS. 

for  the  republic  'en  sa  <iualit<^  de  soaver<ain/  and  asserts  its  privilege  'de 
r^gloraenter  le  commerce  extorieur  de  la  **  Reserva  Mosquita/'  de  r<^glemen- 
ter  le  cabotage,  d'ouvrir  et  de  former  ceuz  des  ports  pour  lesquels  Tune  ou 
Tautre  de  ces  mesures  lui  paralt  opportune'  (Expose,  pp.  51, 63),  *d'impo- 
ser  les  droits  gdndraux  d'importation  et  d'exportation  dans  le  territoire  de 
la  reserva '  (Ezpos<^,  pp.  52, 53),  this  is  only  a  consequence  of  its  radically 
erroneous  notion  that  the  Republic  of  Nicaragua  is  entitled  to  the  full 
and  unlimited  exercise  of  the  rights  of  sovereignty  even  over  the  Mos- 
quito territory.  The  assertion  that  the  republic  has  a  right  'd'appliqner 
dans  le  territoire  de  la  reserva  les  droits  g^n^raux  qui  r^gissent  les  autres 
parties  de  la  rdpublique'  (Expo8<^,  p.  63)  is  altogether  contrary  both  to 
Articles  III.  and  IV.  of  the  treaty,  whereby  the  'general  laws  and  regula- 
tions of  the  republic'  are  not  binding  in  the  Mosquito  district,  and  to  the 
right  of  self-government  guaranteed  to  the  Mosquitoes,  for  that  undoubt- 
edly comprises  the  exclusive  right  of  self-taxation,  both  direct  and 
indirect. 

''  In  justification  of  its  claim  to  impose  a  duty  on  goods  imported  into 
Greytown  and  intended  for  consumption  in  the  Mosquito  district  on  their 
reexportation  by  sea  from  that  port,  the  government  of  the  Republic  of 
Nicaragua  appeals  to  the  final  clause  of  Article  VII.,  whereby  the  consti- 
tution of  San  Juan  del  Norte  (Greytown)  as  a  free  port  is  not  to  prevent 
the  Republic  of  Nicaragua  from  levying  the  usual  duties  on  goods  in- 
tended for  consumption  within  the  territory  of  the  republic;  for,  as  the 
Mosquito  district  also  belongs  to  the  territory  of  the  republic,  the  latter 
must  therefore  be  entitled  to  levy  a  duty  on  the  goods  exported  to  Mos- 
quitia  from  the  free  port  Greytown  (Expose,  pp.  52, 53;  R^ponse,  p.  18). 
But  the  words  'territory  of  the  republic,'  in  the  final  clause  of  Article 
VII.,  which  does  not  refer  at  all  to  the  connection  of  Nicaragua  with  Moe- 
quitia,  can  not,  any  more  than  in  Article  V .,  paragraph  2,  bear  the  significa- 
tion of  the  whole  territory  of  the  republic ;  they  are  only  to  be  understood 
as  the  proper  territory  of  the  republic,  exclusive  of  the  'territory  reserved 
for  the  Indians'  (Article  VIII.).  Moreover,  the  levying  of  a  duty  is  in- 
compatible with  the  free  port  character  of  Greytown  (No.  V.). 

''The  apprehension  of  the  government  of  the  Republic  of  Nicaragua  that 
the  duty-free  importation  of  goods  into  the  Mosquito  district  would  cause 
or  encourage  smuggling  in  the  other  parts  of  the  republic  (Expose,  p.  51) 
is  met  by  Her  Britannic  Majesty's  Government  with  the  objection  that  the 
frontier  parts  of  the  Mosquito  district  are  quite  impassable  (Counter  Case, 
p.  28,  No.  93).  Were  this  not  the  case,  the  Republic  of  Nicaragua  would 
have  no  alternative  but  to  establish  an  immediate  customs  Hue.  The  dif> 
ficulty  or  impracticability  of  such  an  undertaking  can  not  derogate  from 
the  right  of  the  Mosquito  Indians  as  once  for  all  settled  by  the  Treaty  of 
Managua. 

"It  must  therefore  be  allowed  that  the  Republic  of  Nicaragua  is  not  en- 
titled to  regulate  the  trade  of  the  Mosquito  Indians,  or  to  levy  import  or 
export  duties  on  goods  which  are  imported  into  or  exported  from  the  Mos- 
quito district  (Draft,  Article  VI.)  Articles  I.  and  II.  of  the  Nicaraguan 
presidential  decree  of  4th  October  1864  (Case,  p.  82),  which  are  in  contra 
diction  with  this,  must  consequently  cease  to  take  effect. 

"IV.  In  Article  V.  of  the  Treaty  of  Managua  the  Republic  of  Nicaragua 
undertook  to  pay  the  Mosquito  Indians  an  annuity  of  $5,000  for  the  term 


Digitized  by 


Googl( 


MlStORlCAL  NOTES.  4963 

of  ten  years,  for  the  purpose  of  improving  their  social  position  and  of  maiu- 
taining  their  government  authorities  constitated  in  virtue  of  Article  III. 
This  annuity  was  to  be  paid  half-yearly  at  Greytown  to  a  person  empow- 
ered by  the  chieftain  of  the  Mosquitoes  to  receive  it,  and  the  iirsb  install- 
ment was  to  be  paid  six  months  after  the  exchange  of  ratifications  of  the 
Managua  Treaty.  This  said  exchange  was  effected  on  the  2d  August  1860, 
in  London. 

**  The  payment  of  the  annuity  was  irregular,  and  soon  ceased  altogether. 
Wheo,  in  November  1865,  the  chieftain  of  the  Mosquito  Indians  died,  and 
his  cousin,  a  boy  of  11  years  old,  was  proclaimed  his  successor,  the  Re- 
public of  Nicaragua  refused  to  recognize  him.  It  is  not  necessary  to  in- 
quire here  Avhether  there  were  good  grounds  for  the  refusal,  or  whether  it 
was  to  serve  as  a  welcome  pretext  for  withholding  the  payments  of  tiie 
subvention.  The  said  chieftain  afterward  died  (since  1875),  and  no  ob- 
jection has  been  raised  against  the  legitimacy  of  his  successor.  Now,  as 
the  objects  for  the  attainment  of  which  the  subvention  was  promised  are 
still  the  same  as  they  were  before,  and  as  the  payment  thereof  is  attached 
to  no  conditions  whatever,  there  can  be  no  doubt  that  the  Republic  of 
Nicaragua  must  be  declared  liable  for  the  payment  of  the  arrears  to  the 
amount  of  $30,859.03.  This  sum  has  meanwhile  been  deposited  by  the  Re* 
public  of  Nicaragua  in  the  Bank  of  England  on  condition  (Case,  p.  78) 
that  upon  the  delivery  of  an  award  for  payment  it  is  to  be  made  over 
to  the  British  Government  for  the  benefit  of  the  Mosquito  Indians  (Draft, 
Article  VII.). 

''When  the  Government  of  the  Republic  of  Nicaragua  intimates  the  de- 
sire to  have  the  sum  deposited  in  the  Bank  of  England  paid  over  to  itself, 
in  order  that  the  said  sum  may  be  duly  applied  for  the  benefit  of  the  Mos- 
quito Indians,  inasmuch  as  no  one  can  be  in  a  better  position  to  judge  of 
what  is  to  be  done  than  *  lo  Souverain  dans  ses  domaines,  et  que  le  terri- 
toire  de  Mosquitia  se  trouvant  dans  les  limites  et  sous  la  jurisdiction  dc 
la  Rdpubliqne,  il  est  de  son  devoir  de  s'enqu<^rir  de  ses  besoins  pour  y  sub- 
venir  autant  que  possible,  pr^nant  toutes  les  mesures  qui  peuvent  con- 
tribner^  Tavaucement  moral etau  progr^s  materiel  de  ce  district'  (Rdponse, 
p.  16),  it  first  of  all  overlooks  the  fact  that  the  subvention  is  not  only  to 
serve  for  the  improvement  of  the  social  position  of  the  Mosquitoes,  but 
also  for  the  maintenance  of  their  own  government  authorities.  The  Nic- 
araguan  Government  hereby  seeks,  in  a  way  that  is  radically  inadmissible, 
to  take  the  place  of  the  Mostiulto  government,  whose  own  business  is 
independently  to  attend  to  and  provide  for  the  concerns  and  interests  of 
the  Mosquitoes.  For  even  in  the  treaty  which  the  Republic  of  Honduras 
coucbided  with  Great  Britain  at  Comayagua  on  the  28th  November  1859 
it  was  stipulated  that  the  ten  years*  subvention  of  $5,000  a  year  to  bo 
furnished  by  the  said  republic  for  tlie  improvement  of  the  intellectual 
and  material  position  of  the  fully  incorporated  Mosquitoes  should  be  paid 
to  their  chieftain  (Article  III,  par.  2). 

''The  Republic  of  Nicaragua,  however,  can  not  be  called  upon  to  pay 
back-interest  on  the  subvention  sum  in  arrear.  The  subvention  is  not, 
indeed,  as  the  Government  of  the  Republic  of  Nicaragua  intimates  (Re- 
ponse,  p.  18),  a  pure  donation  (Mm  don  gratuit,  uu  pril^'sent'),  inasmuch 
as  it  was  more  properly  promised  'in  consideration'  of  the  manifold  ad- 
vantages which  wore  secured  to  the  republic  in  the  treaty  and  have 
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accrued  therefrom,  such  as  the  relinqnishment  of  the  protectorate  on  the 
part  of  England,  and  the  recognition  of  the  republic's  sovereignty  over 
the  whole  Mosquito  district,  including  the  town  of  San  Juan  del  Norte 
(Greytown).  But,  though  the  subvention  has  not  the  character  of  a  pure 
donation,  still  it  has  the  character  of  remunerating  liberality,  and  tlje 
equitable  nature  of  such  an  obligation  precludes  the  liability  for  the  pay- 
ment of  back-interest  (Draft,  A.rticle  VII.). 

"V.  As  is  generally  acknowledged  in  theory  and  practice,  the  essence  of 
a  free  port  consists  in  this,  that  all  goods  imported  and  exported  therein 
free  and  without  payment  of  duty  remain  within  the  jurisdiction  of  the 
port  itself,  either  to  be  sold  or  consumed  there,  or  to  bo  again  exported 
therefrom  to  a  place  in  the  interior  or  abroad.  A  free  port,  which  be- 
longs to  the  territory  of  a  certain  state,  and  therefore  is  under  the  sov- 
ereignty of  that  state,  is  to  be  looked  upon  in  regard  to  the  customs  just 
as  a  foreign  cimntry.  But  so  soon  as  the  goods  are  imported  from  the 
jurisdiction  of  the  free  port  into  the  other  part  of  the  state  territory,  they 
may,  on  their  entry  into  this  territory,  and  consequently  passing  beyond 
the  jurisdiction  of  the  free  port,  be  cha];ged  with  an  import  duty.  It  is 
only  in  this  sense  that  the  concluding  words  of  Article  VII.  of  the  Treaty 
of  Managua  can  be  understood ;  they  are  set  in  their  true  light  by  the 
stipulation  immediately  preceding,  whereby  the  Republic  of  Nicaragua  is 
not  to  be  allowed  to  levy  transit  dues  on  goods  which  pass  from  sea  to  sea 
through  the  territory  of  the  republic  on  the  projected  interoceanic  canal. 
In  like  manner  the  goods  exported  from  inland  (Mes  articles  du  pays') 
can  not  indeed  be  charged  with  an  export  duty  when  they  go  out  of  the 
free  port,  but  they  can  be  so  charged  on  their  passage  from  the  state  ter- 
ritory into  the  jurisdiction  of  the  free  i)ort  (Draft,  Article  VIII.).  The 
Nicaraguan  presidential  decree  of  the  22d  June  1877  (Case,  pp.  92,  93), 
which  contradicts  these  principles,  and  which  has  already  been  suspended, 
for  so  long  as  the  disjjute  is  pending,  by  presidential  decree  of  the  10th 
April  1878  (Case,  pp.  93,  94),  for  San  Juan  del  Norte  (Greytown),  must 
therefore  definitively  cease  to  take  effect  for  that  free  port. 

''Inasmuch  as  no  duties  atall  may  be  levied  on  goods  in  a  free  port,  it  is 
equally  unallowable  to  levy  duties  on  imported  or  exported  goods  for  the 
X)urpose  of  meeting  the  costs  of  the  administration  of  the  port  town  and 
of  the  maintenance  of  the  free  port.  The  means  for  covering  such  local 
requirements  must  bo  raised  by  local  taxation  in  other  forms,  as,  for 
example,  by  levying  a  tax  upon  the  consumption  of  goods  imported  duty 
free.  The  system  of  providing  for  the  costs  of  the  administration  of  the 
town  and  the  maintenance  of  the  free  port  of  Greytown,  introdaced  by 
presidential  decree  of  the  20th  February  1831  (Case,  pp.  88,  89),  by  an 
import  duty  on  the  goo<ls  imported  there,  will  therefore  have  to  make 
room  for  some  other  system. 

** There  is  no  dispute  about  the  right  of  the  Republic  of  Nicaragua  to 
levy  'duties  and  charges'  on  ships  in  the  free  port  of  San  Juan  del  Norte 
(Greytown)  for  the  purposes  of  the  port  (Article  VIII.). 

"Upon  the  other  points  brought  forward  by  Her  Britannic  Majesty's 
Government  for  decision  (Counter  Case,  pp.  32,  33,  Nos.  15-19)  it  is  not 
expedient  to  enter,  inasmuch  as  some  of  them  relate  partly  to  administra- 
tive affairs  and  to  reclamations  in  civil  law  by  private  i)er8ous,  while,  in 
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regard  to  others,,  the  necenbary  statistical  materials  and  particulars  of 
accouut  are  not  within  reach. 

"  VI.  The  Government  of  the  Republic  of  Nicaragua  disputes  the  right 
of  Her  Britannic  Majesty's  government  to  take  part  in  the  affairs  relating 
to  the  Mosquito  Indians  and  to  the  free  port  of  San  Juan  del  Norte  (Grey- 
town),  or  to  come  forward  as  complainant  in  the  present  litigation, 
iuAsuiueh  as  such  a  proceeding  would  involve  an  unauthorized  inter- 
meddling with  the  internal  concerns  of  Nicaragua,  and  a  reassertiou  con- 
trary to  treaty  of  the  relinquished  protectorate  over  Mosquitia  (Expos^, 
pp.  53,  54,  63;  R^ponso,  pp.  16, 17). 

''This  contention  against  England's  legiiimatio  ad  causam  can  not  be  pro- 
nounced well  founded.  « 

''Then,  in  regard  to  the  port  of  San  Juan  del  Norte  (Groytown),  the 
Republic  of  Nicaragua,  in  Article  VII.  of  the  Managua  Treaty  concluded 
with  England,  undertook  the  eugagement  to  constitute  and  declare  it  a 
free  port;  and  such  constitution  and  declaration  did  ensue  by  presidential 
decree  of  the  23d  November  1860  (Case,  p.  87).  But  England  has  a  treaty 
right  to  insist  also  that  that  constitution  and  declaration  should  not  be 
merely  nominal,  but  that  the  Government  of  the  Republic  of  Nicaragua 
should  not  enact  any  provisions  and  regulations  incompatible  with  the 
essence  and  character  of  a  free  port.  Now,  if  English  merchants,  settled  in 
Grey  town  or  trading  thither,  appeal  to  the  protection  and  interposition  of 
the  English  Government  against  measures  on  the  part  of  the  Nicaraguan 
Government  which  are  prejudicial  to  the  free  port  character  of  Greytown, 
*  and  thereby  to  their  commercial  interests,  and  if  subjects  of  other  states 
join  in  such  steps,  there  would  be  nothing  herein  contrary  to  the  rules  of 
international  law  or  to  the  ordinary  practice  generally  acknowledged  as 
a<lmissible. 

"In  regard,  however,  to  the  affairs  of  the  Mos(iuito  Indians,  it  is  true  that 
England,  in  the  Treaty  of  Managua,  has  acknowledged  the  sovereignty  of 
Nicaragua  and  renounced  the  protectorate,  but  this  still  only  on  condition, 
set  forth  in  the  treaty,  of  certain  political  and  pecuniary  advantages  for 
the  Mosquitoes  ('subject  to  the  conditions  and  engagements  specified  in 
the  treaty.  Article  I.')  England  has  an  interest  of  its  own  in  the  fulfill- 
ment of  theso  conditions  stipulated  in  favor  of  those  who  were  formerly 
under  its  protection,  and  therefore  also  a  right  of  its  own  to  insist  upon 
the  fulfillment  of  those  promises  as  well  as  of  all  other  clauses  of  the 
treaty.  The  Government  of  Nicaragua  is  wrong  in  calling  this  an  inad- 
missible '  intervention,'  inasmuch  as  pressing  for  the  fulfillment  of  en- 
gagements undertaken  by  treaty  on  the  part  of  a  foreign  state  is  not  to 
be  classified  as  intermeddling  with  the  internal  affairs  of  that  state,  which 
intermeddling  has  unquestionably  been  prohibited  under  penalty.  No  less 
unjustly  does  the  Government  of  Nicaragua  seek  to  qualify  this  insistence 
on  treaty  claims  as  a  continued  exercise  of  the  relinquished  protectorate, 
and  on  that  ground  wish  to  declare  England's  interposition  inadmissible. 

"  Finally,  the  Government  of  the  Republic  of  Nicaragua  also  expresses 
the  desire  (Response,  p.  17)  that  the  award  should  declare  that  the  Treaty 
of  Nicaragua  [Managua],  as  having  accomplished  its  purpose,  is  annulled 
in  respect  of  Mosquitia,  and  that  in  future  the  parties  concerned  are  bound 
in  this  respect  to  comply  solely  with  the  decisions  adopted  and  enumer- 
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ated  in  tho  award.  This  desire  militates  against  universal  principles  of 
law,  and  therefore  can  not  be  acceded  to.  The  interpretation  of  a  treaty 
can  never  supersede  the  treaty  interpreted,  and  the  judicial  decision 
creates  no  new  right,  but  only  affirms  and  establishes  the  existing  right.'' 
Great  Britain  and  ITicaragoa. — By  a  convention  signed  at  London  Novem- 
ber 1,  1895,  it  was  agreed  to  constitute  a  mixed  commission  ''to  fix  the 
amount  due  to  British  subjects  in  respect  of  injury  caused  to  them  or 
their  property  or  goods  in  the  Mosquito  Reserve,  owing  to  the  action 
of  the  Nicaragnau  aathortties  in  the  course  of  the  year  1894."  It  was 
provided  that  the  commission  should  be  composed  of  a  British  represent- 
ative, who  must  be  well  acquainted  with  the  Spanish  language;  a  Nicara- 
gnau representative,  who  must  be  well  acquainted  with  English;  and  *'  a 
jurist,  not  a  Atizen  of  any  American  state.''  Should  the  two  governments 
be  unable  to  agree  on  this  jurist  he  was  to  be  named  by  the  President  of 
the  Swiss  Confederation.  The  commissioners  were  to  sit  in  Bluefields, 
and  to  decide  the  claims  before  them  '^  in  accordance  with  the  principles  of 
international  law  and  the  practice  and  jnrispradence  established  by  such 
analogous  modem  commissions  as  eiijoy  the  best  reputation."  By  a  pro- 
tocol annexed  to  the  convention,  it  was  provided:  '*Her  Majesty's  gov- 
ernment will  not  support  the  claim  of  any  person  before  the  commission 
unless  they  consider  him  to  be  a  British"  subject;  and,  on  their  part,  the 
Nicaragnan  Government  will  accept  such  status  as  duly  established,  sub- 
ject to  the  production  by  them  of  proof  that  the  claimant  is  not  entitled 
to  it  in  contemplation  of  English  law."^ 

Great  Britain:  Bonndary  of  the  Province  of  Ontario. — Award  of  the  arbitrators 
appointed  to  define  the  north  and  west  boundary  of  the  province  of 
Ontario, 

^'To  all  to  whom  these  presents  shall  come :  The  undersigned  having  been 
appointed  by  the  governments  of  Canada  and  Ontario  as  arbitrators  tp 
determine  the  northerly  and  westerly  boundary  of  the  province  of  Ontario, 
do  hereby  determine  aiid  decide  that  the  following  are  and  shall  be  such 
boundaries,  that  is  to  say :  Commencing  at  a  point  on  the  southern  shore 
of  Hudson  Bay,  commonly  called  James  Bay,  where  a  line  produced  north 
from  the  head  of  Lake  Temiscaraing  would  strike  the  said  south  shore; 
thence  along  the  said  south  shore  w^osterly  to  the  mouth  of  the  Albany 
River;  thence  up  the  middle  of  the  said  Albany  River,  and  of  the  lakes 
thereou,  to  the  source  of  the  said  river  at  the  head  of  Lake  St.  Joseph; 
thence  by  the  nearest  line  to  the  easterly  end  of  Lac  Seul,  being  the  head 
waters  of  the  English  River;  thence  westerly  through  the  middle  of  Lac 
Seul  and  the  said  English  River  to  a  point  where  the  name  will  be  inter- 
sected by  a  true  moridianal  line  northerly  from  the  international  monu- 
ment placed  to  mark  tho  moHt  northwesterly  angle  of  the  Lake  of  the 
Woods  by  tho  recent  boundary  commission,  and  thence  duo  south,  follow- 
ing the  said  meridianal  line  to  the  said  international  monument;  thence 
southerly  and  easterly,  following  upon  tho  international  boundary  line 
between  the  British  possessions  and  the  United  States  of  America  into 
Lake  Superior.     But  if  a  true  meridianal  line  drawn  northerly  from  the 

'For.  Rel.  1896,  307.  See,  as  to  the  events  out  of  which  the  claims  in 
question  grew,  For.  Rel.  1894,  Appendix  I.  234-363. 
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said  international  boundary  at  the  said  most  northwentorly  aup^le  of  the 
Lake  of  the  Woods  shall  be  found  to  pass  west  of  where  the  English  River 
empties  into  the  Winnipeg  River,  then  and  in  such  case  the  northerly 
boundary  of  Ontario  shall  continue  down  the  middle  of  the  said  English 
River  to  where  the  same  empties  into  the  Winnipeg  River,  and  shall  con- 
tinue thence  on  a  straight  line  drawn  due  west  from  the  confluence  of  the 
said  English  River  with  the  said  Winnipeg  River  until  the  same  will 
intersect  the  meridian  above  described,  and  thence  due  south,  following 
the  said  meridianal  line  to  the  said  international  monument;  thence 
southerly  and  easterly,  following  upon  the  international  boundary  line 
between  the  British  possessions  and  the  United  States  of  America,  into 
Lake  Saperior. 

**  Given  under  our  hands  at  Ottawa,  in  the  province  of  Ontario,  this  3d 
day  of  August  1878. 

TRoBT.  A.  Harrison. 
''Edward  Thornton. 

''F.  KlNCKS. 

"  Signed  in  presence  of: 
"Thomas  Hodgiks. 

''E.  MONK."^ 

Great  Britain  and  Peru. — Award  of  the  commission  appointed  by  the  Senate 
of  Hamburg  to  adjudicate  the  case  of  Captain  T.  Melville  White,  referred 
to  that  body  for  arbitration. 

[House  of  Commons  Paper  No.  482  (1864) ;  translation  from  the  German.] 

^' The  demand  of  the  British  Government  for  an  indemnification  of  4,500/. 
in  favor  of  Thomas  Melville  White  from  the  Republic  of  Peru,  now  under 
consideration,  is  based  on  the  following  points: 

**  1.  The  arrest  and  the  long,  unjust  imprisonment  of  White,  founded  on 
a  serious  but  wholly  groundless  and  unsupported  accusation. 

**2.  The  suiTering  and  annoyances  to  which  he  was  subjected  during  his 
imprisonment. 

''3.  The  neglect  of  the  rules  and  principles  not  only  of  Peruvian  but  of 
universal  law,  which  was  evinced  by  delaying  the  trial,  and  by  the  man- 
ner in  which  the  preliminary  proceedings  were  conducted. 

''4.  His  expulsion  from  the  Peruvian  dominions,  as  the  resnlt  of  these 
unjust  proceedings. 

''As  Captain  Thomas  Melville  White  has  also  communicated  a  statement 
drawn  up  by  him  as  claimant,  it  is  to  be  observed,  in  reference  to  that 
document,  that  it  can  only  be  taken  into  consideration  as  being  specially 
referred  to  in  the  representations  of  the  British  Government. 

**  It  appears  to  be  in  general  a  passionate  and  partisil  account,  with  obvi- 
ous misrepresentations  and  exaggerations,  and  wherein  candor  is  wanting; 
for  this  reason  the  British  Government  could  not  get  a  clear  idea  of 
its  contents.  The  arbitrator  has,  therefore,  only  to  keep  to  the  oflicial 
representations  of  the  Government. 

"The  four  above-mentioned  complaints  will  now  bo  examined  separately : 

"1.  With  regard  to  the  first  complaint — the  unjustifiable  arrest  and  long 
imprisonment — it  is  first  of  all  to  be  shown  that  White  was  arrested  on 


'  Br.  &.  For.  Stat<i  Papers,  LXIX.  299-300. 
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the  23d  Marcli  1861,  and,  as  his  own  account  of  the  matter  has  not  been 
contradicted  (White's  letter,  folio  140  of  the  investigation  documents),  he 
was  released  on  the  9th  January  1862.  The  arrest  took  place  in  con- 
sequence of  a  communication  made  by  Romero  to  the  harbour  captain  of 
Arica,  tliat  he  had  reliable  information  that  White  was  the  delinquent 
who  had  attempted  to  murdrr  the  President  of  the  Republic  of  Peru,  Don 
Ramon  Castilla.  Now,  there  can  be  no  doubt  that  it  became  the  impera- 
tive duty  of  all  the  authorities,  in  consequence  of  the  universally  known 
fact  that  the  President  Castilla  had  been  wouuded,  on  the  evening  of  the 
24th  of  July  1860,  by  a  pistol  shot,  fired  by  an  unknown  hand,  and  that 
the  investigations  to  discover  the  author  of  this  attempt  had  hitherto  led 
to  no  definite  result,  to  use  all  means  in  their  power  to  prosecute  inquiries 
with  respect  to  such  a  suspected  person,  after  the  information  given  by  an 
official  of  the  republic. 

''The  crime  in  question  was  one  of  the  most  serious  nature,  and  the  arrest 
of  the  suspected  person  was  the  less  to  be  avoided,  as  he  was  caught 
travelling  and  was  well  known  to  be  without  any  fixed  residence.  It 
therefore  remains,  to  be  ascertained  whether  the  arrest  of  White  was 
accomplished  according  to  the  precepts  of  the  Peruvian  laws  applicable 
to  the  case. 

''Now,  Art.  18,  Tit.  IV.,  of  the  *  Constituciion  PolUica  de  Peru  Re/armada 
en  1860 '  enacts  that  no  person  shall  be  arrested  without  a  written  order 
of  the  competent  judge,  or  of  the  authorities  whose  duty  it  is  to  maintain 
public  order  ^  exctpto  in  flagrante  deJitOy^  and  that  in  every  case  the 
arrested  person  shall  be  placed  at  the  disposal  of  the  proper  tribunal 
within  24  hours.  In  the  present  case  White  was  arrested  at  Callao  on  the 
23d  of  March  1861,  and  on  the  same  day,  on  the  application  of  the  prefect, 
Freyre,  there  came  the  order  from  the  minister,  Morales,  that  he  should  be 
kept  in  custody,  sent  to  Lima,  and  there  placed  at  the  disposal  of  the 
criminal  judge.     (Folio  2  of  the  investigation  documents.) 

"By  this  the  above  legal  requirement  was  the  more  undoubtedly  satis- 
fied, as  at  least  a  preliminary  detention  of  the  person  caught  on  his  journey 
must  appear  to  be  demanded  at  once,  and  if  the  prefect,  Freyre,  who  ap- 
parently had  the  power  of  issuing  the  written  order  for  the  arrest,  did  not 
«lo  so  himself,  but  left  the  decision  to  the  highest  authority,  it  can  only  be 
looked  upon  as  a  proof  of  his  caution  and  care  in  the  performance  of  his 
duty. 

"The  second  x>art  of  the  first  point  of  complaint  advanced  on  the  part  of 
the  British  Government  contains  the  assertion  that  the  imprisonment  of 
White  had  taken  place  in  an  unjust  manner,  on  a  serious  but  unfounded 
and  in  no  way  supported  accusation.  As  a  further  proof  of  this  assertion, 
it  is  said,  at  page  4  of  the  statement  drawn  up  in  the  name  of  the  British 
Government,  that  White  was,  according  to  the  judgment  in  first  instance, 
accused  of  being  the  instigator  only  of  the  crime  of  murder,  and  that  no 
other  accusation  whatever  was  brought  against  him.  This  single  accusa- 
tion was,  however,  in  the  course  of  the  proceedings,  not  only  proved  to  be 
quite  groundless,  but  that  there  was  no  evidence  at  all,  nor  a  single  fact, 
to  give  any  apparent  ground  for  it.  But  herein  the  British  Government, 
irrespective  of  the  correctness  of  the  facts  contained  in  its  statement  of 
the  matter,  proceeds  on  the  erroneous  supposition  that  the  rules  of  crimi- 
nal procedure  in  England  are  to  be  held  good  and  applied  in  the  criminal 
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proceedings  in  Pern;  but,  little  doubt  aH  there  can  be  that  the  rule« 
procedure  to  be  observed  by  the  courts  in  any  country  are  to  be  judged 
solely  and  alone  according  to  the  legislation  in  force  there,  it  is  quite  as 
certain  that  in  the  proceedings  in  White's  case  no  fault  can  be  found  with 
the  Peruvian  courts  of  justice,  or  with  the  Peruvian  Government,  since 
they  were  fully  justified  according  to  the  Peruvian  procedure. 

**The  difference  between  the  English  and  the  Peruvian  mode  of  proceed- 
ing, which  latter  obtains  also  in  other  countries,  consists  in  the  diversity 
of  the  principle  observed  in  the  accusation  and  investigation.  In  Peru, 
when  there  are  grounds  for  suspecting  any  person,  an  investigation  takes 
place,  during  which  all  means  are  employed  which  may  lead  to  the  estab- 
lishment of  any  crime  whatever,  without  such  investigation  being  limited 
to  the  particular  crime  of  which  the  accused  was  originally  suspected.  It 
is  only  after  the  completion  of  the  investigation,  which  embraces  every- 
thing that  can  be  elicited  during  the  proceedings,  that  the  attorney -general 
can  proceed  to  the  framing  of  the  formal  act  of  accusation,  in  which  all 
the  facts  brou<?htto  light  in  the  investigation  are  to  be  considered.  Then 
only  is  the  accused  put  upon  his  trial  and  counsel  appointed  to  defend 
him;  up  to  this  point  he  has  only  been  the  subject  of  inquisition;  the 
whole  of  the  procedings  before  the  time  of  accusation  are  withheld  from 
the  pnblic.  It  is  obvious  therefore  that  the  principles  of  proceeding  on 
simple  accusation  observed  in  England  can  not  in  any  way  find  application 
in  Peru,  and  therefore  it  is  not  consistent  with  Justice  on  the  part  of  the 
British  Government  to  reject  as  inadmissible  the  statements  of  the  attor- 
ney-general relating  to  the  first  accusation  of  Komero  against  White. 
This  view  is  founded  on  the  crroneons  supposition  that  Romero  is  the 
accusing  party  and  therefore  bound  by  his  statements. 

''It  is  further,  also,  to  be  pointed  out,  that  the  assertion  that  Romero  only 
accuses  White  of  being  the  insti(;ator  of  the  attempt  to  murder  is  in  no 
wise  in  accordance  with  the  documents ;  for  it  was  not  the  first  preliminary 
information  given  to  a  subordinate  authority,  the  harbour  captain  at 
Arica  (the  only  object  of  which  was  the  arrest  of  White),  but  his  deposi- 
tions on  oath  before  the  judge,  that  would  then  have  to  be  considered  as 
the  complaint.  But  herein,  also,  is  found  the  accusation  that  White  was 
associated  with  open  enemies  of  the  country  and  implicated  in  a  plot 
against  the  Government  of  Peru,  and  it  was  distinctly  stated  that  he  was 
an  obstinate  conspirator  (folio  21  of  the  Accusation  Documents).  Although 
the  sworn  statements  of  Komero  and  Douglas,  which  fully  agreed  with 
each  other,  were,  in  regard  to  White  having  himself  attempted  to  murder 
the  president,  Castilla,  certainly  only  suppositions,  yet  such  positive  facts 
were  elicited  as  proved  beyond  doubt  the  hostile  feeling  of  White  towards 
the  government,  and  led  to  the  fear  that  he  might  commit  acts  which 
would  endanger  the  peace  of  the  country.  It  was  thus  the  strict  duty  of 
the  judge  to  continue  the  investigation,  with  all  care  and  exactitude,  as 
long  as  other  disclosures  might  be  expected  therefrom ;  and  so  all  persons 
who  might  be  supposed  to  have  relations  with  the  person  under  inquisi- 
tion, or  to  be  acquainted  with  him  and  his  doings,  were  examined,  except 
that  unfriendly  relations  with  the  Republic  of  Bolivia  rendered  the 
examination  of  persons  residing  there  impossible. 

*'It  may  here  be  observed  that  probably  the  testimony  of  Caro,  who  for 
this  reason  could  not  be  examined,  and  to  whom  Douglas  referred  several 
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times  in  his  depositions,  would  have  been  of  particular  value.  It  waa 
therefore  impossible  to  avoid  waiting,  at  least  a  reasonable  time,  for  an 
answer  to  the  request  to  the  authorities  of  Bolivia,  dated  12th  July,  con- 
cerning the  examination  of  Caro. 

''A  glance  at  the  depositions  of  tlie  accused  himself,  and  of  the  witnesses 
examined,  will  suffice  to  prove  that  the  charge  of  Romero  was  by  no  means 
unsupported. 

**The  accused  deposes  that  ho  is  on  friendly  terms  with  General  Eche- 
niqiie,  and  admits  that  he  is  without  occupation,  as  he  believes  he  will  be 
able  to  obtain  it  at  Guayatinil  by  the  interest  of  his  friend.  He  admits 
that  he  is  totally  without  means,  as  he  received  pecuniary  assistance  from 
the  British  chargt^  d'affaires,  which  is  confirmed  by  the  latter  himself. 
(Folio  113  of  the  investigation  documents.) 

"The  witness,  Douglas,  deposes  to  having  heard  the  accused  speak  ill  of 
the  president,  Castilla,  and  wish  for  his  full ;  further,  that  the  accused  ha<l 
been  present  at  an  assembly  at  Corocoro,  in  which  a  toast  had  been  drunk 
to  the  fall  of  Castilla  and  the  elevation  of  Echeniqne,  and  that  it  had 
been  stated  it  would  be  sufficient  for  this  end  to  get  Castilla  out  of  the 
way.  Caro,  a  friend  of  the  accused,  hud  told  him  (the  witness)  'This 
man  (White)  will  create  a  great  sensation  in  Lima.'  Deponent  has  seen 
bills  of  exchange  from  £chcni(iue  in  the  hands  of  the  accused,  and  knows 
that  he  has  much  intercourse  with  him. 

"Andrew  Wilson  deposes  that  the  accused  was  thought  to  be  a  spy. 
Romero  knows  that  he  frequently  traveled  to  visit  Echeniqne,  and  that 
he  was  in  connection  with  him  and  Linarez,  whilst  it  could  never  be  under- 
stood whence  ho  derived  the  money  for  his  journeys,  as  he  was  without 
occupation. 

"Calista  Peralta  suspects  him  of  being  connected  with  a  political  asso- 
ciation hostile  to  the  government,  from  liis  mysterious  manners  and  the 
frequency  with  which  he  tries  to  alter  his  appearance.  Brain,  Isabel, 
Dorra,  Dauling,  Worm,  Williams,  and  others  testify  unanimously  that  the 
accused  makes  frequent  journeys  to  the  Republic  of  Bolivia  and  to  Lima, 
without  having  any  known  business,  and  that  he  is  in  debt. 

"At  the  conclusion  of  the  investigation,  the  accusation  of  the  attorney- 
general  now  declares  that  White  is  proved  to  be  an  individual  without 
means  or  occupation,  in  debt,  and  without  any  fixed  residence,  and  at  the 
same  time  a  friend  of  notorious  enemies  of  the  country;  that  he  was 
strongly  suspected  of  having  attempted  the  murder  of  President  Castilla, 
and  of  participating  in  plots  against  the  government ;  but,  as  such  proofs  as 
the  law  requires  for  the  purpose  of  conviction  were  wanting,  the  attorney- 
general  proposes  that  the  accused  be  released  from  the  instance,  but  that 
he  be  banished  from  the  republic  as  a  foreigner  without  occupation  and 
means  and  of  proved  bad  conduct. 

"The  sentence  of  the  first  instance  is  fully  in  accordance  with  this  propo- 
sition; the  sentence  passed  in  second  instance  by  the  corie  superior,  on 
the  appeal  in  the  name  of  the  accused,  annulled  the  previous  sentence, 
and  declared  the  accused  quite  free;  finally,  the  sentence  in  the  third  in- 
stance of  the  corte  suprema — which,  strange  to  say,  has  not  been  mentioned 
at  all  in  the  statement  of  the  British  Government — declares  the  sentence 
in  second  instance  null  and  void,  and  certiBes  further  that  White  has  not 
only  been  accused  of  an  attempt  to  murder,  but  also  of  participating  in 
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enterprises  against  tho  peace  of  the  republic,  and  frees  him  in  this  latter 
respect  only  from  the  instance,  with  the  order  that  he  he  placed  under 
the  surveillance  of  the  police. 

•'Therefore,  not  only  is  the  above-mentioned  assertion,  that  the  exclusive 
accusation  against  White  was  an  attempt  to  murder,  based  upon  error,  hut 
it  is  evident  that  the  further  assertion,  namely,  that  it  was  proved  in  the 
course  of  the  proceedings  that  this  sole  accusation  was  quite  groundless, 
is  in  manifest  contradiction  to  the  documents,  which  can  only  be  explained 
by  the  essential  void  in  the  statement  of  the  British  Government,  occa- 
sioned by  the  omission  of  the  sentence  in  third  instance.  But  it  is  pre- 
cisely on  this  final  sentence  that  a  proper  understanding  of  the  case 
depends,  whilst  all  the  conclusions  drawn  by  the  British  Government 
being  based  on  the  judgment  in  the  second  instance  are  valueless,  as  this 
sentence  itself  has  been  declared  void.  Moreover,  the  sentence  in  third 
instance,  in  so  far  as  it  frees  White  only  from  the  instance,  is  the  more 
justified,  as,  besides  that  the  accused  had  by  no  means  fully  cleared  him- 
self from  the  grounds  of  suspicion,  the  examination  of  all  the  witnesses 
could  not  take  place  on  account  of  the  external  obstacles  which  interposed, 
and  it  might  well  be  expected  that  a  future  examination  of  the  witnesses 
Caro,  Jerr,  Maldonado,  Pearson,  and  Rnperto  would  throw  further  light 
on  the  suspicions  against  the  accused  that  were  not  cleared  up.    . 

''Therefore  the  first  point  of  complaint  is  to  be  pronounced  of  no  force; 
and  now  there  is  to  be  investigated  how  far,  second,  the  sufferings  and 
injuries  to  which  the  accused  was  subjected  during  his  imprisonment  give 
just  occasion  for  complaint. 

"Here  it  is  to  be  observed,  first  of  nil,  that  in  general,  when  the  question 
concerns  complaints  made  by  a  person  kept  long  in  prison  of  such  injuries 
as  he  has  endured  during  his  imprisonment,  his  own  assertions  are  always 
to  be  examined  with  the  greatest  caution,  and  unconditional  credence  is 
the  less  to  be  given  to  them,  as  such  complaints  very  fre<iuently  arise  in 
cases  where  the  imprisonment  was  well  deserved  and  in  no  wise  too  severe. 
Now,  It  appears  incontrovertibly  from  the  documents  that  White,  being 
at  the  time  of  the  arrest  a  foreigner,  without  occupation,  income,  or  any 
fixed  domicile,  was  by  no  means  a  personage  who  could  lay  claim  to  par- 
ticular credibility  for  his  statements,  and  especially  not  when  the  matter 
in  question*  was  a  claim  from  which  he,  according  to  his  own  view,  was  to 
receive  a  good  round  sum  of  money.  Numerous  contradictions  and  demon- 
strable falsehoods  which  he  put  forward  will  be  noticed  hereafter  in  their 
proper  places.  To  prove  that  the  British  Government,  so  far  as  it  has 
sifted  the  matter,  has  always  given  by  far  too  much  weight  to  the  asser- 
tions of  White,  it  may  suffice  here  to  refer  to  that  part  of  his  statement 
{ride  p.  22  ff.)  which  is  described  as  an  extract  from  the  investigation  and 
process  documents.  It  contains  in  almost  every  line  the  most  evident 
and  grossest  misrepresentations  of  tho  truth,  as,  on  the  one  side,  every- 
thing implicating  White  is  throughout  passed  over  in  the  extract,  whilst 
what  is  quoted  is  often  either  entirely  falsified  or  at  least  so  disconnected 
that  the  result  appears  qnite  contradictory  to  the  documents.  For  ex- 
ample, may  be  quoted  tliat,  according  to  the  statement  of  White,  the  sen- 
tence, in  first  instance,  rejWs,  in  its  decisive  part,  word  for  word  as 
follows : 

' ' '  Upon  which  grounds  I  ought  to  acquit,  and  do  acquit,  Thomas  Melville 
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White,  as  regards  complicity  in  the  crime  of  which  he  is  accused,  and  gen- 
erally from  cooperating  to  upset  public  order;  but  he  muHt  be  expelled,' 
&c. 

"Whereas  in  the  attested  English  translation,  from  the  documents  which 
he  had  before  him,  the  sentence  corresponding  with  the  Spanish  original 
is  as  follows : 

"  *  Upon  which  grounds  I  ought  to  acquit,  and  do  acquit,  from  this  in- 
stance^  Thomas  Melville  White,  as  regards,'  &c. 

**It  is  further  said,  page  30:  Page  139  (of  the  English  translation)  con- 
tains the  sentence  passed  by  tbo  supremo  court  in  claimant  s  case,  the 
substance  of  which  is  as  follows: 

*'*fFe  confirm  the  sentence  of  the  superior  court,  acquitting  Melville 
White  of  the  horrible  charge  of  which  ho  has  been  accused.  He  must 
remain  under  the  vigilance  of  the  police/ 

**  But  it  is  stated,  word  for  word,  on  page  139  of  that  attested  English 
translation : 

"  *They  declared  null  the  sentence  pronounced  by  the  most  illustrious 
superior  court,  in  as  far  as  regards  that,  in  absolute  manner,  it  absolves 
Thomas  Melville  White,  and  reforming  it,  absolved  him  from  the  instance 
(inaianiia)  as  to  the  rest  of  the  charges  that  have  weighed  against  him, 
and  have  been  cited,  and  he  ought  to  remain  subject  to  the  vigilance  of 
the  police/ 

''And  in  the  face  of  such  wilful  misrepresentations  of  the  truth,  Thomas 
Melville  Whit-e  maintains  by  declaration,  in  place  of  oath,  before  Major 
Rosi,  on  the  25th  of  September  1863,  'that  all  the  statements  contained 
in  the  subjoined  case,  written  and  drawn  up  by  me,  are  strictly  in  con- 
formity with  truth/ 

"  No  weight  whatever  ought,  therefore,  to  be  attached  to  the  assertions  of 
a  man  so  wanting  in  veracity. 

"  On  entering  upon  the  second  point  of  complaint  it  is,  in  the  first  place, 
scarcely  necessary  to  remark  that  the  arrest  of  White,  as  carried  out,  was 
fully  justified,  and  was  effected  without  any  resort  to  force,  for  the  har- 
bor captain,  Benjamin  Mariategni,  reports  that  White  submitted  without 
resistance  to  the  order  for  his  arrest,  and  there  is  nothing  that  could  sup- 
port a  contrary  supposition. 

"The  above-mentioned  complaint  may  be  thus  specified  in  detail:  That 
White  was  kept  in  custody  for  along  time  iinommuniccido;  that  he  had 
been  kept  up  to  the  27th  of  August  confined  in  a  dirty,  loathsome  cell, 
without  sufficient  food,  and,  lastly,  that  he  had  been  subjected  to  torture 
and  ill  treatment.  Now,  with  regard  to  the  first  point,  it  has  not  been 
asserted  at  all  that,  accordin;;  to  Peruvian  law,  the  examining  judge  has 
no  power  to  order  the  imprisonment  of  a  person  under  examination  debar- 
ring communication.  It  would  be  unjust  to  deny  the  judge  such  power  on 
the  general  principles  of  law ;  it  ought  rather  to  be  taken  for  granted  that, 
when  aperson  has  been  arrested  on  suspicion  of  a  serious  crime,  the  judge 
can  often  only  secure  the  necessary  disclosures  by  preventing  all  communi- 
cation with  the  prisoner,  and  thus  avoid  the  danger  of  collusion,  by  which 
the  investigation  might  be  prejudiced.  Besides,  according  to  the  report 
of  Judge  Ponce,  White  was  only  in  custody  incommunicado  for  two  days 
(namely,  on  the  26th  and  27th  of  March) ;  and  Judge  Ponce,  to  prove  that 
the  isolation  was  by  no  means  strict,  justly  states  that  even  during  this 
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time  the  prisoner  founjl  means  to  elude  the  order,  as,  according  to  his  own 
statement,  he  received  a  newspaper  from  a  fellow-prisoner,   and  found  ' 
means  to  have  his  written  complaint  printed  in  the  journal  Comereio  of 
the  26th  of  March. 

"It  is,  moreover,  fully  proved  by  the  depositions  of  Bauda,  Carillo, 
Milan,  and  Harzu,  who  were  examined  upon  oath  at  the  beginning  of  April 
(folio  9  €t  seq,  of  the  investigation  documents),  that  White,  at  the  begin- 
ning of  the  imprisonment,  was  not  incommxinicadOf  but  received  frequent 
visits  from  his  countrymen,  and  had,  moreover,  the  opportunity  of  repeat- 
ing his  complaints  and  threats  before  fellow- prisoners. 

"By  the  same  witnesses  it  has  been  proved — and  this  also  has  been  ac_ 
knowledged  by  the  British  Government  {vide  page  16  of  its  statement), 
but  denied  by  White  {vide  page  22  of  his  statement) — that  the  sum  allowed 
to  political  prisoners  to  secure  comforts  during  their  imprisonment  (name- 
ly, one  dollar  per  day)  had  been  repeatedly  offered  to  White,  but  was 
refused  by  him  in  an  insolent  manner.  His  statement,  therefore,  that  he 
had  for  days  together  received  no  other  food  than  damaged  rice  is  the  less 
credible,  as  Judge  Ponce  declares,  in  his  report  of  the  20th  of  April  1861, 
that  the  food  given  to  prisoners  is,  according  to  the  legal  regulations, 
tested  by  the  judges  everyday,  and  that  strict  care  is  taken  that  it  be 
good  and  wholesome.  With  regard  to  the  locality  in  which  the  prisoner 
was,  Judge  Ponce  declares  that,  so  long  as  the  isolation  of  the  prisoner 
lasted,  a  place  was  assigned  to  him  in  the  courtyard  of  the  prison  which 
had  formerly  been  the  residence  of  the  keeper  {caetellan),  and  was  airy 
and  by  far  better  than  the  locality  assigned  to  political  prisoners.  Ponce 
further  reports,  on  the  23rd  of  October  1861,  that  during  the  whole  of  his 
imprisonment,  up  to  that  time,  an  abode  had  been  assigned  to  him  which 
freed  him  from  contact  with  other  prisoners,  without  preventing  him 
from  receiving  the  vjsits  of  his  friends;  in  fact,  he  received  frequent 
visits,  amonget  others  from  Colonel  O'Gorman.  The  credibility  of  these 
official  reports  of  Ponce  does  not  appear  to  be  at  all  shaken,  for  there  is 
nothing  whatever  against  them  except  the  assertions  of  W^hite,  which 
have  been  partly  refuted  by  the  fullest  proof,  and  which  do  not  appear  to 
be  sustained  by  the  slightest  probability.  The  British  Government  has 
mentioned  nothing  that  would  do  so,  nor  has  it  referred  to  the  documents 
contained  in  his  statement,  which  therefore  do  not  require  consideration. 
But  it  may  be  openly  stated  that  the  pretended  declarations  of  Henry 
Cornell,  produced  in  an  unattested  copy,  can  not  be  attended  to  at  all, 
since  there  is  no  warrant  whatever  for  their  genuineness ;  further,  that 
the  voluntary  depositions  of  O'Gorman,  on  the  28th  of  September  1863, 
can  not  be  allowed  to  have  any  force  as  proof,  considering  that  at  that 
time  two  years  and  a  half  had  elapsed  since  White's  arrest,  that  nothing 
was  positively  known  either  of  the  deponent  himself  or  of  his  relations 
with  White;  but  these  depositions  themselves  are  only  calculated  to  lead 
to  the  conjecture  that  he  was  too  intimately  connected  with  the  interests 
of  White  to  be  willing  to  give  altogether  the  unbiased  truth.  Now  and 
then  he  is  guilty  of  notoriously  false  statements;  for  instance,  when  he 
asserts  (page  39  of  White's  statement) : 

"  'That  from  the  first  moment  of  his  incarceration,  it  was  notorious  in 
Lima  (where  the  real  perpetrator  of  the  crime  was  known),  that  Captain 
Thomas  Melville  White  was  entirely  innocent;  and  the  government,  in  a 
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few  weeks  after  his  arrest  ha<l  positive  information  from  their  own  official 
authorities  that  he  was  at  the  time  of  the  attack  made  in  Lima  on  Gen- 
eral Casilla^  a  thousand  miles  from  that  city.' 

'^  It  can  only  be  thoaght  natural  that  the  British  Government  has  not 
even  once  appealed  to  sach  testimony  as  this. 

''An  evident  refutation  of  White's  statements  in  regard  to  the  condition 
of  his  prison  must  be  found  in  this:  That  Mr.  Barton  personally  visite^l 
the  prisoner  on  the  23d  of  August  1861,  as  representative  of  Mr.  Jeming- 
hum,  and  on  the  following  day  wrote  the  letter  before  ns  in  reference 
thereto  to  the  Minister  Melgar.  He  says  not  a  word  about  having  found 
the  prison  unfit,  bat  merely  requests  to  be  informed  whether  it  was 
likely  that  the  investigation  would  soon  terminate,  as  the  prisoner  com- 
plained that  he  was  sufifering  from  an  affection  of  the  liver  in  consequence 
of  his  long  detention.  When,  therefore ,  on  the  following  day  a  better 
prison  was  assigned  to  White  (page  24  of  the  report  of  the  British  Gov- 
ernment), it  only  shows  how  anxious  the  government  and  authorities  of 
Peru  were  to  anticipate  the  wishes  on  behalf  of  the  prisoner. 

'*The  description  of  White's  sufferings  which  precedes  the  above-men- 
tioned letter  of  Mr.  Barton,  who  is  supposed  to  have  witnessed  them,  is 
in  evident  contradiction  with  the  contents  of  this  document,  and  appears 
to  be  based  only  on  the  false  statements  of  White. 

"  The  occasion  of  that  visit  of  Mr.  Barton  was  the  complaint  made  by 
White  of  the  tortures  that  he  had  sufi'ered  in  the  '  barra,'  in  which  he 
had  been  shut  up  for  a  long  time.  But  it  is  proved  by  the  documents  (see 
fol.  106  of  the  inventigation  documents)  that  White,  on  his  examination  on 
the  20th  of  August,  demanded  the  reading  of  various  documents,  which,  as 
is  admitted  at  page  23  of  the  statement  of  the  British  Government,  were 
drawn  up  in  an  unbecoming  tone,  and  contained  abuse  of  the  government 
and  of  judicial  persons. 

"  But  it  is  again  a  misrepresentation  when  it  is  said  that  the  judge  on 
this  occasion  was  not  satisfied  with  refusing  to  receive  these  documents, 
but  ordered  White  to  be  ])ut  in  irons;  for  he  received  this  punishment 
for  having  answered  Judge  Ponce  by  personal  threats,  when  cautioned 
with  regard  to  these  documents  (see  fol.  107  and  108  of  the  investigation 
documents.) 

*'Such  contempt  of  the  dignity  of  the  Judge  demanded  punishment,  and 
that  inflicted  on  White  does  not  appear  to  have  been  too  severe,  as,  accord- 
ing to  the  official  statement  of  Ponce,  dated  7th  of  September,  he  was  not 
shut  up  in  the  '  barra'  for  more  than  10  minutes. 

"After  all  this,  there  is  not  the  slightest  proof  that  White  was  treated 
during  his  arrest  with  undue  severity;  and  his  unsupported  assertions 
with  reference  to  his  treatment  have  not  even  probability  in  their  favor, 
considering  his  proved  untrnstworthiness,  and  in  the  face  of  the  official 
reports  of  the  judge  and  other  authorities. 

"3.  The  third  complaint  of  the  British  Government  is,  that  in  the  present 
case  the  rules  and  principles  of  the  Peruvian  law  and  the  universal  sense 
of  justice  have  been  neglected,  as  is  demonstrated  by  the  delay  of  the 
trial  and  by  the  course  and  mode  of  proceedings  which  preceded  it. 

"In  the  first  place,  with  regard  to  the  delay  of  the  trial  itself,  it  has 
already  been  stated  that  the  mode  of  criminal  procedure  in  Pern  is  a  com- 
bination of  proceedings  on   investigation  and  accusation,  and  that-  in 
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oonformity  therewith  the  acoasation  can  only  be  proceeded  with  after  the 
preliminary  investigation  is  fully  completed. 

"Now,  by  a  decree  of  the  attorney-general  of  the  8th  of  August,  the  penal 
proceedings  were  commenced,  and  the  accnsed  was  informed  of  this  decree 
on  the  same  day.  On  the  11th  it  was  ordered  that  Judge  Carillo  should 
take  cognizance  in  first  instauco,  after  the  penal  accusation  had  been  made, 
and  he  gave  np  the  further  instruction  of  the  matter  on  the  14tb  to  Juarez. 
On  the  13th  the  attorney-general  oi'dered  the  appointment  of  an  interpreter, 
on  the  representation  of  the  accnsed  that  he  had  to  make  some  declarations 
in  his  cause.  This  interpreter  was  appointed  on  the  19th.  On  the  20th 
the  final  examination  of  the  accused  took  place,,  and  on  the  23d  of  August 
came  the  public  accusation  on  the  part  of  the  attorney-general.  On  the 
26th  of  September  the  advocate,  Pablo  Mora,  delivered  his  written  defense ; 
on  the  30th  Juarez  ordered  the  examination  on  oath  of  the  president,  Cas- 
tilla,  for  the  completion  of  the  documents.  This  examination  took  place 
on  the  18th  of  October.  On  the  8th  of  November  Juarez  ordered  the  pro- 
duction of  an  autbenticated  copy  of  the  ^decreio  de  interdiction j^  which 
was  obtained  on  the  10th,  and  on  the  30th  of  November  the  sentence  in 
first  instance  was  delivered.  It  is  evident  from  this  account  that  no  delay 
had  taken  place  from  the  delivery  of  the  accnnation  to  the  10th  of  Novem- 
ber; and  if  the  judge  in  first  instance  was  reprimanded  by  the  sentence 
of  the  corte  superior  for  not  having  delivered  his  sentence  sooner,  this 
reprimand  can  only  refer  to  a  delay  between  the  10th  and  30th  of  Novem- 
ber, as  he  had  not  acted  as  judge  at  all  in  the  investigation. 

"As  the  sentence  in  second  instance  was  given  on  the  14th  of  Decem- 
ber and  that  of  the  corte  suprema  on  the  23rd  of  that  month,  it  certainly 
appears  that  sentences  in  criminal  cases  are  delivered  in  Peru  with  especial 
promptitnde.  Bnt  as  the  period  of  20  days  between  the  completion  of  the 
documents  and  the  finding,  in  first  instance,  cannot  be  considered  a  delay 
of  importance,  compensation  on  this  ground  in  favour  of  the  accused  can 
be  the  less  demanded,  as,  according  to  the  Peruvian  law,  a  fine  (Ordnungs- 
strafe)  only  can  be  imposed  in  case  of  delay  in  official  judicial  proceedings. 
It  is,  moreover,  to  be  questioned  whether  the  reprimand  of  the  judge  by 
the  corte  superior  ever  came  into  operation,  as  the  corte  suprema  has 
declared  the  sentence  of  that  tribunal  to  be  null. 

**  It  remains,  therefore,  to  investigate  how  far  the  above-named  third  com- 
plaint of  the  British  Government  appears  to  be  founded  on  the  course  of 
the  proceeding  during  tbe  preliminary  examination. 

"  This  complaint  may  be  divided,  according  to  the  contents  of  the  state- 
ment before  us,  int3  the  following  points:  (1)  That  a  written  order,  by 
virtue  of  which  White  was  arrested,  was  never  shown  or  delivered  to  him; 
(2)  that  no  document  containing  an  accusation  was  produced  during  the 
investigation ;  (3)  that  an  interpreter  was  denied  to  White,  notwithstand- 
ing his  request;  (4)  that  no  counsel  was  allowed  him  np  to  the  conclusion 
of  the  investigation ;  (5)  that  force  and  intimidation  were  resorted  to  in 
tbe  examinations  during  the  investigation,  and  that  the  examinations 
were  altogether  of  a  very  inquisitorial  character;  (6)  that  White  was  not 
confronted  with  any  of  the  witnesses  on  whose  evidence  the  accusation  of 
the  attorney -general  was  based;  (7)  that  the  investigation  and,  conse- 
qaently,  the  opening  of  the  trial  had  been  delayed. 

"As  regards  the  first  point,  it  has  already  been  stated  that  the  written 
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order  of  arrest  above  mentioned  was  issued  by  the  Minister  Morales  as 
prescribed  by  the  law.  The  art.  18  of  tit.  4  of  the  Cohaiitucion  PoUtioa 
del  Peru  ordains  '  Los  ejecutores  de  dicho  mandamiento  estan  obligados  ^ 
dar  copia  de  el  siempre  que  se  les  pidiere'  (those  who  execute  this  order 
are  bound  to  give  a  copy  of  it  whenever  they  are  asked.) 

"Now,  it  does  not  appear  from  the  investigation  documents  that  White 
himself  ever  asked  for  the  communication  of  such  a  copy,  whilst,  accord- 
ing to  the  above  legal  provision,  it  was  in  that  case  only  that  it  was  usual 
to  give  the  same,  but  there  can  be  the  less  doubt  that  a  copy  would  have 
been  delivered  to  him  on  his  asking  for  it,  as  from  the  documents  it  is  evi- 
dent that  the  whole  of  the  important  judicial  decrees  had  been  handed 
over  to  him  whenever  the  rules  of  procedure  permitted.  A  reference  to 
the  correspondence  between  Mr.  Jerningham  and  the  minister,  Melgar, 
shows  that  the  former  requested  to  be  informed  on  the  17th  of  April, 
whether  the  arrest  of  White  had  been  legally  made  on  the  written  order 
of  a  competent  authority.  To  this  question  a  perfectly  satisfactory 
answer  may  be  found  in  the  reports  of  Miguel  Bagnero  and  Manuel  Freyre 
of  the  1st  of  May,  communicated  to  Mr.  Jerningham.  It  is,  however, 
certain  that  f^om  the  20th  of  August,  at  any  rate,  White  was  aware  of  the 
wording  of  the  order  of  arrest,  although  he  had  not  asked  any  official  for 
a  production  of  the  copy;  as  on  that  day  the  whole  of  the  documents  were 
read  over  to  him  (folio  104  of  the  investigation  documents). 

"  Lastly,  an  irregularity  on  the  part  of  the  authorities  against  the  pre- 
scription of  Tit.  I¥.,  art.  18,  could  only  entail  a  fine,  as  the  documents 
prove  that  the  order  of  arrest  had  been  made  according  to  law,  and  that, 
consequently,  no  material  right  of  the  prisoner  had  been  violated. 

"The  fact  of  no  document  containing  the  accusation  having  been  put 
before  the  accused  requires  no  justification.  In  the  preliminary  investi- 
gation the  communication  of  the  accusations  and  grounds  of  suspicion 
takes  place  regularly  and  properly  only  when  the  investigating  judge  who 
has  to  prepare  the  accusation  considers  it  necessary. 

"No  less  untenable  is  the  complaint  that  no  counsel  was  allowed  the 
accused  during  the  investigation.  That  appears  to  be  utterly  inadmissible 
in  preliminary  investigations.  At  the  opening  of  the  judicial  trial  coun- 
sel was  granted  to  White  as  the  Peruvian  law  requires,  and  he  conducted 
the  defense  with  the  utmost  zeal.  It  is  evident  that  the  granting  of 
counsel  in  preliminary  investigations  preceding  a  criminal  trial  can  not 
be  claimed  by  art.  7  of  the  treaty  of  10th  April  1850,  which  stipulates  that 
in  no  case  shall  counsel  be  denied  to  British  subjects  any  more  than  to 
natives,  as  at  this  stage  counsel  is  not  allowed  to  natives.  (See  Report 
of  Judge  Ponce,  dated  7th  September  1851.) 

"The  complaint  also  that  an  interpreter  was  denied  to  the  accused  is 
proved  to  be  unfounded.  The  report  of  Banda  (folio  7  of  the  investiga- 
tion documents)  proves  that  the  accused  was  asked  before  the  exami- 
nation, whether  he  was  acquainted  with  the  Spanish  language  and 
that  he  replied  in  the  affirmative.  White's  knowledge  of  the  language 
may  also  be  inferred  from  his  signing,  without  protest,  the  minutes  of  the 
examination  (folio  6,  ibid,),  and  it  is  also  proved  by  the  testimony  of 
Calls ta  Peralta  (folio  48,  ibid.).  The  order  therefore  of  the  attorney- 
general,  which  denied  this  request  as  frivolous,  is  fully  justified. 
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''The  assertion  of  White  that  threats  and  intimidations  were  used,  and 
that  he  had  even  been  forced  to  sign  a  false  docament,  appears  to  be  a 
pure  invention  in  the  face  of  the  docaments  and  the  official  reports  of 
Ponce  (vide  folios  4  and  102  of  the  investigation  documents)  and  the 
reports  of  Ponce  of  the  29th  of  April  and  7th  of  December  1861. 

"  That  White  was  forced  to  sign  any  document  is  the  more  evidently 
untrue,  as  not  only  was  there  no  reason  whatever  for  it,  but  also  because 
he  refused  to  sign  nearly  all  the  documents  laid  before  him,  nor  was  he 
ever  asked  to  do  so  a  second  time ;  for  it  was  quite  immaterial  to  the  course 
of  the  proceedings  whether  his  signature  was  given  or  not. 

'^  Finally,  just  as  little  can  there  be  any  just  complaint  that  the  accused 
was  not  confronted  with  any  of  the  witnesses  examined,  the  order  for  such 
confrontation  depending  solely  on  the  discretion  of  the  investigating 
judgts  apd  on  his  conscientious  consideration  whether  it  would  be  desira- 
ble for  the  purpose  of  ascertaining  the  true  state  of  the  case. 

'*  In  the  present  case  the  judge  could  not  deem  it  desirable,  as  there  were 
no  contradictions  to  be  cleared  up,  for  which  purpose  such  confrontations 
are  usually  ordered;  for  White  says  nothing  at  all  against  the  evidence  of 
the  witnesses,  but  contented  himself  by  declaring  that  such  testimony 
did  not  affect  him  and  accusing  the  Pernvian  Government  of  having 
bought  it. 

''  But,  as  it  is  stated  on  page  17  of  the  statement  of  the  British  Govern- 
ment, 'It  appears  that  the  judges,  when  they  ascertained  from  his  an- 
swers to  their  own  interrogatories  that  he  desired  any  particular  witnesses 
to  be  examined  on  his  own  behalf,  took  similar  means  for  procuring  the 
testimony  of  these  witnesses.'  It  is  only  thereby  acknowledged  that  the 
jndge  did  his  duty  according  to  the  legally  inquisitorial  character  of  the 
preliminary  investigation  for  a  penal  accusation. 

"It  must  be  repeated  that  the  principles  of  law  which  obtain  in  England 
are  not  applicable  here. 

'*  Now,  as  White  was  arrested  on  the  23rd  of  March  1861,  and  the  accusa- 
tion of  the  attorney -general  was  not  made  until  the  28th  of  August,  it 
appears  at  first  sight  that  the  investigation  lasted  an  unusually  long  time. 
But  it  was  necessary,  first  of  all,  to  examine  a  great  number  of  witnesses, 
and  at  four  places,  far  distant  from  each  other,  namely,  Lima,  Arica,  Tacna, 
and  I(fuiqui,  and  it  appears  from  the  documents  that  the  time  up  to  the 
4th  of  July  was  fully  occupied  by  that  examination  and  by  the  necessary 
official  communications  of  the  various  courts  with  each  other,  as  well  as 
those  of  the  acting  judges  with  the  higher  authorities,  for  the  purpose  of 
obtaining  theii  decisions;  and  there  does  not  appear  to  be  any  ground  for 
charging  the  courts  and  authorities  with  dilatoriness.  On  the  4th  of  July  it 
was  reported  from  Arica  that  the  examination  of  the  witnesses  Pedro, 
Caro,  J  err,  Thomas  Pearson,  and  Manuel  Ruperto  could  not  be  obtained, 
as  they  resided  in  the  Republic  of  Bolivia.  Then,  as  it  could  not  well  be 
left  undone  in  the  then  state  of  the  investigation,  the  necessary  steps  were 
taken  to  obtain  their  evidence  there;  but  as  no  answer  had,  up  to  the  8th 
of  August,  been  given  by  the  ministry  of  the  Republic  of  Bolivia  to  the 
written  request  made  for  that  purpose,  the  attorney-general,  in  order  to 
avoid  a  useless  delay,  decided  on  the  following  day  that  the  proceedings 
should  commence  forthwith.    That  from  this  day  no  delay  took  place 
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lip  to  the  sentence  in  the  third  instance,  with  the  exception  already  men- 
tioned as  not  satisfactorily  explained,  hut  at  all  events  of  no  importance, 
has  been  shown  above. 

''This  complaint  also  must  therefore  be  considered  as  disposed  of. 

"4.  The  last  complaint  of  the  British  Gk)vernment,  'The  expulsion  of 
White  from  the  territory  of  Peru  as  the  result  and  consequence  of  such 
unjust  proceedings.' 

"As  the  basis  of  this  complaint,  the  statement  of  the  British  Government 
says  (at  page  29)  that,  although  the  corte  superior  had  annulled  the  sen- 
tence in  the  first  instance,  that  White  should  quit  the  country,  the  Peru- 
vian Government  ordered  him  to  leave  the  country,  iind  that  this  order 
had  been  transmitted  to  him  through  the  prefect  of  the  town  of  Lima,  to 
whom  he  was  ordered  to  present  himself  on  his  release  on  the  9th  of 
January  1862. 

"  These  alleged  facts  are,  however,  contradicted  by  the  documents.  In 
the  first  place,  the  sentence  of  the  corte  superior  is  of  no  importance,  as 
that  sentence  was  quashed  by  the  corte  suprema,  and  only  orders  a  sur- 
veillance by  the  police  of  the  accused,  who  was  freed  from  the  instance. 
There  is  no  mention,  therefore,  of  banishment  in  the  sentence.  Moreover, 
there  is  no  foundation  whatever  for  the  assertion  that  the  Peruvian  Gov- 
ernment gave  this  order  of  banishment  contrary  to  the  final  judgment. 
The  circumstance  also  that  this  complaint  was  never  pressed  at  the  pre- 
vious diplomatic  proceedings  by  the  British  Government  against  the 
Peruvian  Government  does  not  mid  to  its  credibility ;  but  the  untruth  of 
this  assertion  is  evident  from  the  letter  which  White  addressed  to  the 
criminal  judge  on  the  1.5th  of  January,  in  which  he  request*  (fol.  1  of  the 
investigation  documents)  to  be  furnished  forthwith  with  copies  of  the  doc- 
uments of  the  trial,  '  as  he  was  obliged  to  ^uit  the  republic  on  account 
of  urgent  private  affairs.' 

"As  it  appears^  therefore,  from  all  that  precedes,  that  the  British  subject, 
Captain  Thomas  Melville  Whit«,  was  arrested  on  Peruvian  territory  on 
occasion  of  serious  suspicions,  based  upon  important  information ;  that 
the  investigation  has  been  conducted  with  zeal  and  circumspection,  in 
conformity  with  the  regulations  of  the  Peruvian  laws,  and  without  pro- 
crastination; that  he  was  publicly  accused  in  .consequence  of  the  result 
of  this  investigation  and  by  no  means  found  innocent,  and  was  therefore 
not  absolved  by  the  legally  valid  sentence  of  the  supreme  court  of  I^ima, 
whose  jurisdiction  is  not  at  all  questioned,  from  the  charge  of  hostile 
agitation  against  the  republic,  but  only  freed  from  the  instance;  while 
the  assertions  that  White  had  been  treated  during  his  arrest  with  cruelty 
and  severity,  and  expelled  from  the  country  by  the  Penivian  Government, 
contrary  to  the  sentence,  when  not  in  direct  contradiction  to  the  docu- 
ments, are  wholly  destitute  of  any  credible  foundation — the  present  claim 
on  the  part  of  the  British  Government  for  a  pecuniary  compensation  for 
White  appears  of  no  force  whatever,  and  is  to  be  rejected  as  unfounded. 

"The  costs  to  which  each  party  has  been  put  with  regard  to  these  pro- 
ceediu'TS  are  to  be  borne  by  themselves.    The  costs  incurred  by  the  com- 
mission in  these  proceedings  are  to  be  paid,  a  moiety  by  each  party. 
"In  fidem, 

"W.  Cropp,  Secretary, 

"  Hamburg,  13  April  1804." 


Digitized  by 


Googl( 


HISTORICAL   NOTES.  4979 

Great  Britain  and  Portugal. — Award  of  the  Senate  of  Hamburg  on  the  com- 
plaint of  Mr.  Croft  against  the  Portuguese  Government  February  7, 1856. 

[Translation.] 

''The  complaint  against  the  Portuguese  Government,  which  has  been 
referred  by  Mr.  Croft  and  supported  by  the  British  Government,  is  to  the 
eflfect  that  the  Portuguese  administrative  authorities,  by  denying  to  Mr. 
Croft  the  patent  of  registration,  have  infringed  those  rights  which  had 
been  adjud«:ed  to  him  by  judicial  decisions,  and  thus,  in  contravention  of 
the  constitutional  Charter  of  the  kingdom,  have  withheld  the  acknowl- 
edgment due  to  the  acts  of  the  judicial  power;  wherefore  the  Portuguese 
Government  is  liable  for  damages. 

''This  claim  rests,  therefore,  on  the  twofold  allegation :  (1)  That  the  ad- 
ministrative authorities  have  acted  illegally;  and  (2)  that  the  government 
is  responsible  for  the  consetiuences  of  the  illegal  proceedings. 

"Neither  of  these  allegations  can  be  admitted. 

"The  administrative  authorities,  in  refusing  to  grant  the  patent,  acted 
in  conformity  with  the  administrative  code  which  regulates. their  powers, 
and  with  the  special  laws  respcting  the  registration  of  donations;  for, 
according  to  section  254  and  section  280  of  the  said  code,  they  are  invested 
with  the  function  of  pronouncing  on  the  admissibility  of  registrations; 
and  the  registration,  in  the  present  case,  even  without  referringto  thelaw 
of  the  25th  January  1775,  which  perhaps  may  not  be .  applicable  herein, 
was  at  all  events  inadmissible,  according  to  the  prescriptions  of  Ordinance 
1,  IV .  t.  62,  on  account  of  the  donor's  decease  having  already  taken  place. 
Though  differences  of  opinion  might  possibly  prevail  with  respect  to  the 
latter  point,  and  though,  in  the  case  of  the  Viscount^das  Picoas,  a  decision 
was  actually  pronouncetl  in  a  different  sense,  yet,  notwithstanding  this, 
on  a  closer  examination  of  the  case,  even  those  lawyers  who  had  formerly 
expressed  such  an  opinion  (viz,  the  Attorney-General  Ottolini  and  his 
assistant,  Kangel  de  Quadros)  have  retracted  it,  as  may  be  seen  by  the 
unanimous  declaration  at  the  conference  of  16th  October  1850,  and  a  sin- 
gle previous  judgment,  or  precedent,  which  has  been  wrongly  pronounced 
before,  can  not  establish  a  rule  for  all  cases  to  come,  especially  where  a 
contradiction  of  distinct  written  laws  is  involved.  The  committee  is  of 
opinion  tbat  the  grant  of  registration  was  justly  refused  by  the  adminis- 
trative authorities.  It  would  be  of  this  opinion,  even  though,  in  the  suit 
of  Mr.  Croft  against  the  family  of  Barcellinhos,  the  judicial  decisions  had 
prescribed  that  re^ristration  to  the  administrative  authorities,  for,  with 
the  separation  existing  between  the  ordinary  tribunals  and  the  tribunals 
of  administrative  justice,  according  to  the  constitution  of  the  Portuguese 
monarchy,  the  former  are  in  no  wise  competent  to  prescribe  to  the  latter 
the  way  in  which  they  are  to  decide.  On  the  contrary,  the  latter  have 
only  to  proceed  according  to  the  legal  regulations  provided  for  them. 
When  a  court  of  justice  h:is  imposed  on  a  party  in  a  civil  suit  the  duty  of 
performing  a  certain  act  before  the  administrative  authorities  which,  at 
the  Tune  when  it  is  attempted,  can,  in  pursuance  of  the  regulations  of  the 
administrative  authorities,  no  longer  be  done,  then  the  act  thus  imposed 
has  become  an  impossibility;  but  no  blame  can  therefore  be  imputed  to 
the  administrative  au'horities.  The  fact  is,  however,  that  the  legally 
valid  judicial  decisions  never,  in  any  way,  imposed  such  a  duty.    The 
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authoritative  decision  of  the  court  of  appeal  nt  Oporto,  dated  March  31, 
1843,  does  not  say  at  all  that  the  registration  of  the  donation  is  to  take 
place  either  during  the  lifetime  or  after  tho  decease  of  the  Baron  de  Bar> 
oellinhos;  but  it  merely  says  that  were  it  not. to  take  place,  the  marriage 
portion  on  the  Baron's  death  would  appear  valid  only  so  far  as  it  did  not 
exceed  the  legitimate  share  and  the  legal  tax,  and  that  any  surplus  woald 
have  to  be  recognized  and  returned  as  invalid.  This  meaning  of  the 
Oporto  judgment  is  not  only  apparent  from  the  wording  thereof  and  ftrom 
the  opinions  of  the  judges  who  pronounced  it,  but  it  is  likewise  unequiv- 
ocally acknowledged  by  all  the  later  judicial  decisions  (the  decrees  of  the 
Lisbon  court  of  appeal,  dated  March  12,  1844;  of  the  Judge  Novaes,  dated 
July  15,  1850;  of  the  Lisbon  court  of  appeal,  dated  October  4,  1851,  and 
the  opinions  upon  which  these  decrees  were  formed),  so  that  the  assertion 
that  the  Oporto  judgment  pronounced  a  compulsory  duty  of  registration 
at  any  time  whatever,  or  even  at  a  specified  time — that  is,  after  the  death 
of  the  Baron — is  not  founded  on  fact.  Hut  that  judgment,  as  well  aa  all 
the  subsequent  judicial  decisions,  ou  the  contrary,  very  properly  left  the 
question  concerning  the  admissibility  and  the  period  of  the  registration 
solely  to  the  application  to  be  made  to  the  administrative  authorities,  and 
the  judgment  there  to  be  pronounced,  confining  itself  to  the  declaration 
that  if  a  registration  were  proved,  the  dowry  would  be  legally  valid  to  its 
whole  amount,  whereas,  in  the  contrary  case,  the  part  exceeding  the 
legitimate  share,  and  the  tax  of  the  law,  would  be  regarded  as  liable  to  be 
rescinded. 

"The  first  of  the  two  propositions  must  therefore  be  negatived,  and  this 
is  no  less  the  case  in  regard  to  the  second  proposition. 

"For,  even  admitting  that  the  administrative  authorities  who  refused 
the  patent  were  entirely  wrong  in  doing  so,  nevertheless  it  could  not  be 
inferred  that  the  Portuguese  state  was  bound  to  make  good  any  possible 
damage  thereby  occasioned  to  Mr.  Croft.  The  acting  administrative 
authorities,  the  municipal  administrator  (admin istrador  do  conseiho)  in 
first  resort,  the  district  council  (conseiho  de  districto)  in  second  resort, 
and  the  council  of  state,  on  whose  opinion  the  royal  decree  of  the  4th 
December  1849  was  issued  in  third  resort,  had  to  give  a  decision  in  a  liti- 
gated case,  and  in  this  branch  of  their  functions  they  act,  not  in  the 
character  of  mere  executors  of  the  government's  orders,  but  as  actual 
authorities  pronouncing  the  sentence  of  the  law,  such  authorities  existing 
according  to  the  Portuguese  constitution,  likewise  in  the  province  of  the 
a<lministration.  For  when  a  certain  class  of  legal  questions,  according  to 
the  provisions  of  this  and  of  many  other  similar  state  constitutions,  has 
been  taken  away  from  the  ordinary  courts  of  justice  and  assigned  to  a 
special  jnrisdiotion  instituted  for  such  questions  occurring  in  the  admin- 
istration, the  exercise  of  this  jurisdiction  not  the  less  involves  an  actual 
judicial  activity,  since  its  practice  depends  solely  on  the  free  and  inde- 
pendent righteous  convictions  of  the  individuals  legally  entrusted  with 
it,  and  not  on  obedience  to  superior  orders;  and  from  this  it  follows  at 
once  that  it  is  impossible  that  the  higher  authorities  of  the  government 
or  of  the  state  should  be  responsible  for  sentences  pronounced  by  that 
jurisdiction.  There  can  be  no  question  hero  of  the  exceptional  cases 
which,  in  the  opinion  of  Yattel  (II.  7,  sec.  84),  may  justify  the  reclama- 
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tion  of  a  foreign  government  even  against  judicial  sentences  affecting  one 
of  its  subjects,  since  none  of  the  suppositions  enumerated  by  Vattel  agrees 
with  the  perfectly  just  decisions  given  in  the  present  case.  Therefore  the 
second  allegation  on  which  the  English  Government  would  base  the  claims 
of  Mr.  Croft  must  also  be  declared  unfounded. 

"It  IS  true  that  the  Portuguese  Government  itself,  after  having  a  long, 
time  steadfastly  maintained  the  justice  of  the  proceedings  of  the  adminis- 
trative tribunals  in  refusing  the  patent,  notwithstanding,  towards  the  end 
of  the  year  1851,  in  order  to  meet  the  wishes  of  the  English  Government, 
and  in  consequence  of  its  urgent  representations,  tried  to  bring  about  a 
contrary  arrangement.  Her  Majesty ^h  ministers  instituting  a  motion  for 
redress  by  means  of  a  statement  addressed  on  the  17th  November  1851, 
according  to  XCIV.  of  the  regulations  of  the  council  of  state,  to  the  presi- 
dent of  the  department  of  legal  questions,  in  ord<'r  that  the  council  of 
state  might  reconsider  the  matter  and  cancel  its  former  resolution,  which 
confirmed  the  decision  of  the  district  council,  upon  which  the  decree  of 
4th  December  1849  was  passed;  and  in  this  statement  the  ministers  made 
use  pf  all  those  arguments  which  the  English  Government  had  up  to  that 
time  brought  to  bear  against  the  proceedings  of  the  administrative  author- 
ities, and  which  the  committee,  as  has  been  explained  above,  can  not  con- 
sidei  as  well  grcmnded.  But  when,  after  this,  the  council  of  state,  in 
united  sections,  delivered  its  opinion  on  this  motion  of  the  government  on 
grounds  which  appear  to  the  committee  correct  on  all  points,  to  the  effect 
that  the  motion  appeared  neither  formally  or  materially  admissible,  then 
the  government  went  even  further,  and  on  the  3d  of  January  1852  issued 
a  decree  which,  in  the  form  observed  m  deciding  on  motions  in  litigated 
cases,  expressly  setting  aside,  however,  the  contrary  opinion  of  the  council 
of  state,  annulled  the  decree  of  the  4th  of  December  1849,  and  now  decided 
on  the  appeal  from  the  sentence  of  the  district  council  of  the  lUth  May 
1849  that  the  patent  was  to  be  granted,  which,  then,  was  granted  accord- 
ingly. 

"From  these  proceedings  of  the  Portuguese  Government,  in  November 
1851  and  January  1852,  the  English  Government  would  infer  that  the  Por- 
tuguese Government  itself  acknowledged  the  illegality  of  the  former 
administrative  decisions  and  admitted  the  obligation  to  hold  Mr.  Croft 
harmless  and  to  put  him  in  the  situation  in  which  he  would  have  found 
himself  if,  on  the  18th  of  November  1818,  when  the  municipal  adminis- 
trator gave  his  judgment  against  it,  that  functionary  had  granted  him  the 
patent. 

"  If  what  was  contained  in  the  statement  of  the  17th  November  1851  had 
been  expressed  in  a  iiotc^  or  other  diplomatic  communication,  addressed  to 
the  British  Government  by  the  Portuguese  Government  as  its  view  of  the 
case,  it  might  then  have  been  justly  said  that  the  one  government  had 
thereby  of  itself  made  an  acknowledgment  and  an  admission  to  the  other  by 
which  the  latter  was  now  altogether  exonerated  from  the  task  of  proving 
that  the  case  really  stood  as  it  was  represented  there.  But  no  such  char- 
acter can  be  ascribed  to  the  expressions  of  that  statement,  which,  from 
its  nature,  was  merely  an  address  to  the  council  of  state,  to  move  it,  if 
possible,  to  alter  its  former  decision  as  the  Portuguese  Government  wished, 
on  account  of  the  friendly  relations  with  England.     Whatever  was  said 
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in  such  an  address  for  the  sake  of  supporting  the  request  preferred,  the 
party  on  whose  behalf  and  in  whose  favour  it  was  naade  can  not  thenoe 
deduce  acknowledgments  for  itself.  If,  therefore,  it  is  said  in  the  state- 
ment that  the  decisions  of  the  administrative  authorities  contained  a 
*d6ni  de  justice/  because  they  did  not  respect  the  legally  valid  jadicial 
sentences,  and  involved  'presque  une  distinction  odiense,' to  the  preju- 
dice of  an  Englishman ;  because,  in  the  year  1838,  in  the  case  of  theVisconnt 
das  Picoas,  a  different  decision  had  been  given ;  these  are,  in  truth,  but 
arguments  made  use  of  in  order  to  procure  a  decision  of  the  council  of 
state  in  accordance  with  the  desires  of  Mr.  Croft,  but  in  no  wise  admis- 
sions made  to  him  or  to  the  English  Government,  animo  confitendij  or  which 
might  be  made  available  as  such.  It  is  the  same  with  all  the  rest  of  the 
representations  in  that  statement,  the  purpose  of  which  was  evidently 
to  bring  before  the  council  of  state,  as  completely  as  possible  and  with 
urgent  support,  the  arguments  which  the  British  Government  had  hith- 
erto brought  to  bear  in  the  matter  which  it  defended.  The  council  of 
state,  however,  in  its  resolution  of  the  10th  of  December  18.51,  justly,  as 
it  appears  to  the  committee,  rejected  these  arguments  as  unfounded. 

"Nor  does  the  decree  of  the  3rd  January  1852,  which  the  Portuguese 
Government  next  resolved  to  issue,  afford  grounds,  any  more  than  the 
statement  of  17th  November  1851,  for  deducing  an  acknowledgment  on 
its  part  of  an  obligation  to  pay  an  indemnity;  for,  in  the  first  place, 
neither  is  this  decree  an  international  communication  between  the  two 
governments,  but  it  is  a  judgment  pronounced  in  a  litigated  matter;  and, 
in  the  second  place,  even  if  any  admission  were  to  be  deduced  from  that 
decree,  it  could  only  be  this,  that  the  administrative  authorities  had  acted 
illegally  before,  and  not  this,  that  the  Portuguese  state  was  obliged  to 
make  good  the  damages  arising  from  that  action,  -which  is  something 
altogether  different,  and,  according  to  what  is  said  above,  not  at  all  self- 
evident,  though  that  would  be  essentially  requisite,  in  order  to  be  able  to 
assert  that  the  Portuguese  Government  had  recognized  the  claim  now 
made  upon  it. 

"  Neither  can  any  acceptance  of  a  fresh  liability  on  the  part  of  the  Portu- 
guese Government  toward  the  British  Government  bo  found  in  the  decree 
of  the  3rd  of  January  1852,  for  this  could  only  bo  the  case  if  either  it  con- 
tained a  promise  or  it  had  occasioned  a  damage  to  ^Ir.  Croft. 

''If  at  any  time  the  Portuguese  Government,  or  its  legal  representative, 
had  given  to  the  British  Government,  in  its  usual  forms  of  international 
intercourse,  a  promise  that  Mr.  Croft  should  be  assisted  in  obtaining  the 
satisfaction  of  his  claims,  or  that  he  was  to  be  held  harmless  in  regard 
thereto,  then  there  conld  be  no  doubt  that  a  perfectly  valid  title  to  satis- 
faction or  indemnification  from  the  Portuguese  state  would  arise  there- 
from, since  those  are  the  constitutional  forms  recognized  by  the  law  of 
nations,  in  which  the  international  obligations  of  one  country  toward  an- 
other are  contracted.  But  the  same  can  not  be  asserted  of  a  case  where 
nothing  else  is  apparent  but  an  order  which  the  government  issued  to  its 
own  authorities  in  favour  of  a  foreign  subject,  without  any  promise  hav- 
ing been  previously  made  to  that  subject's  government.  If  iu  such  a  ca«e 
the  order  meets  with  constitutional  obstacles,  which  render  its  execntiou 
impossible,  no  claim  founded  on  international  law  can  be  made  upon  the 
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goTernment  for  damages  on  account  of  its  oi^der  not  having  been  carried 
into  execution.  It  is,  therefore,  conceivable  that  the  order  given  in  the 
decree  of  the  3rd  of  January  1852,  namely,  the  issue  of  the  patent  therein 
directed,  might  not  have  been  executed  at  all,  in  consequence  of  some 
legal  obstacle^  ind^pendent  of  the  government's  will;  and  yet  that  no 
claim  on  the  Portuguese  state  for  indemnification  could  have  been  founded 
thereon  by  the  British  Government  or  its  subject.  This,  however,  has  not 
happened,  but  the  order  of  the  3rd  of  January  1852  has  been  executed,  and 
the  patent  has  been  granted  to  Mr.  Croft.  He  has  thus  actually  obtained 
what  he  desired,  and  the  object  of  his  desire  has  always  been  only  to  pre- 
sent the  patent  before  the  courts  of  justice  and  thereon  to  get  from  them 
a  judgment  against  the  family  of  Barcellinhos.  He  mnst  now  proceed  in 
that  way  and  wait  for  the  result  of  the  judicial  decisions,  wherein,  how- 
ever they  may  turn  out,  he  is  to  recognize  his  only  legal  remedy.  Least 
of  all  will  he  be  able  to  assert  that  any  damage  whatever  has  accrued  to 
him  from  the  decree  of  the  3rd  of  January  1852.  On  the  contrary,  the 
most  recent  judicial  decision  lying  before  the  committee  in  Mr.  Croft's 
suit  against  the  family  of  Barcellinhos,  namely,  the  judgment  of  the 
supreme  tribunal  of  justice  of  the  14th  August  1854  opens  to  him  the  pros- 
pect that,  in  consequence  of  the  patent  having  now  been  granted  in 
'  obedience  to  the  decree  of  the  3rd  of  January  1852,  he  might  expect  a 
favorable  issue  of  his  suit.  However,  be  this  as  it  may,  and  whatever  be 
the  purport  of  the  final  sentence  to  be  pronounced  in  the  cause  against  the 
family  of  Barcellinhos  (since  the  above-mentioned  judgment  of  the  su- 
preme tribunal  of  justice  has  not  as  yet  the  force  of  a  definitive  decision), 
at  all  events,  it  is  not  to  the  decree  of  the  3rd  of  January  1852  that  Mr. 
Croft  will  have  to  asGril>e  any  unfavorable  issue  of  his  lawsuit.  If  any 
one  could  prove  damage  from  that  decree,  it  could  only  be  the  family  of 
Barcellinhos,  in  case,  namely,  of  their  being  adjudged  according  to  the 
aforesaid  decision  of  the  supreme  tribunal  of  justice,  to  pay  on  account 
of  the  patent  now  produced  the  whole  of  the  marriage  portion.  For  in 
so  far  as  the  issue  of  that  decree  may  involve  any  infringement  of  law  and 
established  rights,  the  Barcellinhos  family  would  then  be  able  to  set  up 
a  claim  for  redress  conformably  with  the  Portuguese  laws,  and  so  far  as 
they  allow  of  it,  whether  against  the  Portuguese  state  treasury  or  against 
the  originators  of  the  decree.  But  the  committee  can  by  no  means,  on 
account  of  a  contravention  of  law,  possibly  permitted  by  the  Portuguese 
Government,  to  the  prejudice  of  the  Barcellinhos  family,  adjudge  to  Mr. 
Croft,  in  whose  favor  that  very  contravention  would  have  taken  place,  a 
claim  of  damages  against  the  said  Government.' 

"  On  these  grounds  the  committee  gave  the  required  award  as  follows: 
That  the  Portuguese  Government  is  to  be  discharged  from  the  claims 
made  on  the  part  of  the  English  Government  in  favor  of  Mr.  or  Mrs. 
Croft,  as  also  from  the  claims  which  Mr.  and  Mrs.  Croft  have  set  up 
against  the  Portuguese  Government;  the  costs  which  each  of  the  two 
parties  has  incurred  on  account  of  this  arbitration  are  to  be  borne  by 
themselves ;  of  the  costs  incurred  by  the  committee,  one  moiety  is  to  be 
paid  by  each  party. 

[L.8.]  "ABHBRjDR." 

(British  and  Foreign  State  Papers,  L.  1288-1294.) 
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Great  Britain  and  Portugal. — In  1861  an  award  was  rendered  by  the  Sen- 
ate of  Hamburg  as  arbitrator  in  respect  of  tbe  claim  of  Messrs.  Yaille 
and  Shortridge,  Britisb  subjects,  against  the  Government  of  Portagal. 
Tbe  award  hns  not  been  pnblisbed  by  tbe  British  Goverumenty  and  does 
not  appear  to  have  been  published  by  the  Portuguese. 

Great  Britain  and  Portugal. — Award  of  tbe  President  of  the  French  Re> 
public  on  the  claims  of  Great  Britain  and  Portugal  to  certain  terri- 
tories formerly  belonging  to  the  Kings  of  Tembe  and  Mapoota,  on  the 
eastern  coast  of  Africa,  including  tbe  islands  of  luyack  and  Elephant. 
(Delagoa  Bay  or  Lorenzo  Marques.)    Versailles,  July  24,  1875. 

Nous,  Marie  Edme  Patrice  Maurice  de  MacMalion,  Due  de  Magenta, 
Mar^chal  de  France,  Pr<^sideiit  de  la  R^^.publique  Fran^aise,  statuant  om 
vertu  des  pouvoirs  qui  ont  <5t6  conf^r^s  an  Pr^^sident  de  la  R^publiquo 
Fran^aise  aux  termesdu  Protocole  sigu^  j\  Lisbonne,  le  25  septembre  1872, 
par  le(iuel  le  Gouveriiement  do  Sa  Majesty  la  Reine  de  la  Grande  Bretagne 
et  d'Irlando  et  celui  de  Sa  Majesty  le  Roi  de  Portugal  sent  convenus  de 
ddff^rer  au  President  de  la  R(5publi<iue  Fran^aise,  pour  etre  r^gl<S  par  lui 
di^finitivement  et  sans  appel,  le  litige  qui  est  pendant  entre  eux  depuis 
Tauui^e  1823,  au  sujet  de  la  possession  des  territoires  de  Tembe  et  de  Ma- 
puto et  des  lies  d'Inyack  et  des  l^li^pliants,  situ^^s  sur  la  Bale  de  Delagoa  * 
ou  Lorenzo  Marquez,  }\  la  ('6te  orientale  d'Afrique; 

Vu  les  m^moiresremis  a  TArbitrepar  les  reprise n tan ts  des  deux  parties, 
le  15  septembre  1873,  et  les  contre-m^^moires  <^galement  remis  par  eux,  les 
14  et  15  septembre  1874 ; 

Vu  les  letfres  de  son  excellence  M.  rAmbnssadeur  d'Angleterre  et  de  M. 
le  Ministre  de  Portugal  h  Paris,  en  date  dn  8  fc^vrier  1875; 

La  Commission  institute,  le  10  mars  1873,  a  I'effet  dYtudier  les  pit^ceset 
documents  respectivement  produits,  nous  ayant  fait  part  dn  rdsultat  de 
sou  examen; 

Attendu  que  le  litige,  tcl  que  Pobjet  en  a  H6  determine  par  les  m^moires 
pr(^8ent(^s  d,  TArbitre  et,  en  dernier  lieu,  par  les  lettres  ci-dessus  citdes  des 
representants  h  Paris  des  deux  parties,  porte  sur  le  droit  aux  territoires 
Huivauts,  savoir: 

1.  Le  territoire  de  Tembe,  born6  au  nord  par  le  Fleuve  Espirito  Santo 
ou  English  River,  et  par  la  Rivit>re  Lorenzo  Marquez  ou  Dundas,  h.  I'ouest 
par  les  Mouts  Lebombo,  au  sud  et  a  Test  par  le  Fleuve  Maputo,  et  de  I'em- 
boucbure  de  ce  Heuve  Jusqu'  iH  celle  de  FEspirito  Santo  par  le  rivage  de  la 
Baie  de  Delagoa  ou  Lorenzo  Marquez; 

2.  Le  territoire  de  Maputo,  dans  lequel  sont  comprises  la  presqu'ilo  et 
rile  d'lnyack,  ainsi  que  File  des  filephauts,  et  qui  est  born*'^  au  nord  par 
le  rivage  de  la  baio,  j\  Touest  par  le  Fleuve  Maputo,  de  son  embouchure, 
jusqu'au  parallMe  de  2&^  30'  de  latitude  australe,  au  sud  par  ce  mdme 
parallele,  et  a  Test  par  la  mer: 

Attendu  que  la  Baie  de  Delagoa  ou  Lorenzo  Marquez  a  ete  d<^couverte 
au  16^'"''  siecle  par  les  navigateurs  Portugais,  et  qu'an  17''"®  et  18*^"^®  le 
Portugal  a  occupe  divers  points  sur  la  cAte  nord  de  t-ette  baie  ^t  ik  I'lle 
d'lnyack  dont  Pilot  des  l^ldphants  est  uno  d<^pendance ; 

Attendu  que,  depuis  la  ddcouverte,  le  Portugal  a,  en  tout  temps,  reven- 
di(iue  des  droits  de  souverainete  sur  la  totalit(^  de  la  baie  et  des  territoires 
riverains,  ainsi  que  le  droit  exclusif  d'y  faire  le  commerce;  que,  de  plus. 
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il  a  appuy^  h  main  arm<^6  cette  revendicatiou  contre  les  Hollanduis  vers 
1732,  et  contre  les  Autrichiens  en  1781 ; 

Attendn  que,  les  actes  par  lesquels  le  Portugal  a  appuy^  ses  pretentious 
n'ont  soulevd  aucnue  r<^clamatiou  de  la  part  du  Gouvernemeut  des  Pro- 
vinces Unies;  qu'en  1782  ces  pretentions  ont  etc  tacitement  accept^es  par 
rAutriche,  k  la  suite  d'explications  diplomatiques  echangees  entre  cette 
Paissance  et  le  Portugal ; 

Attendn  qu'en  1817  TAuglcterre  elle-mc^me  n^i  pas  contests  le  droit  dn 
Portugal,  lorsqu'elle  a  conclu  avec  le  Gouverncment  de  Sa  Majesty  Tres- 
Fidele  la  convention  du  28  juillet,  pour  la  represHion  de  la  traite;  qu'eu 
eiTet,  TArticle  2  '"'^  de  cette  convention  doit  otre  interpr^to  en  ce  sens  qu'il 
ddsigne  comme  faisant  partie  des  possessions  de  la  Couronne  de  Portugal 
la  totality  de  la  bale,  a  laqnelle  s'applique  inditlV>remmeut  Tune  ou  Tautre 
des  denominations  de  Delagoa  ou  de  Lorenzo  Marquez ; 

Attendu  qu'en  1822  le  Gouvernemont  de  Sa  Majeste  Britanniqne,  lorsqu'il 
chargea  le  Capitaine  Owen  de  la  reconnaissance  hydrographique  de  la 
Bale  de  Delagoa  et  des  rivieres  qui  y  ont  leur  embouchure,  Tavait  recom- 
mande  aux  bons  offices  du  Gouvemement  Portugais ; 

Attendn  que  si  Taffaiblissement  accidentel  de  Tautorite  Portugaise  dans 
oes  parages  a  pu,  en  1823,  induire  en  erreur  le  Capitaine  Owen  et  lui  faire 
considerer  de  bonne  foi  comme  r^ellement  independants  de  la  Couronne  de 
Portugal  les  chefs  indigenes  des  territoires  aujourd*hui  contest^s,  les  actes 
par  lui  conclus  avec  ces  chefs  n'en  etaieut  pas  moins  coutraires  aux  droits 
du  Portugal; 

Attendu  que,  prcsquc  aussitAt  aprH  le  depart  des  bAtiments  Anglais,  les 
chefs  indigenes  de  Tembe  et  de  Maputo  ont  de  nouveau  reconnu  leur  de- 
pendance  vis-iivis  des  autorites  Portugaises,  attestant  ainsi  eux-memes 
quMls  n'avaient  pas  eu  la  capacity  de  contractor; 

Attendu  que,  les  Conventions  signoes  par  le  Capitaine  Owen  et  les  chefs 
indigenes  du  Tembe  et  du  Maputo,  alors  meme'(|u'elles  auraient  6t6  pass^es 
entre  parties  aptes  h  contractor,  seraient  aujourd'hui  sans  etfet,  Facte 
relatif  au  Tembe  stipulant  des  conditions  essentielles  qui  n'ont  pas  revu 
d'exdcution,  et  les  actes  coneernant  le  Maputo,  conclus  pour  des  p^riodes 
de  temps  determin^es,  n'ayant  point  ote  renouveles  aprJ^s  I'expiration  de 
ces  deiais ; 

Par  ces  motifs  nous  avons  juge  et  decide  que  les  pretentions  du  Gouv- 
enement  de  Sa  Majeste  Tres-FidMe  sur  les.  territoires  de  Tembe  et  de 
Maputo,  sur  la  presqn  'lie  d'Inyack,  sur  les  lies  d'Inyack  et  des  Elephants, 
sont  dflment  prouvees  et  etablies. 

Versailles,  le  24  juillet  1875. 

Mal.  De  MacMauon,  Due  de  Magenta. 

Great  Britain  and  Portugal — The  Manica  arbitration : 

"We,  Paul-Honore  Vigliani,  late  chief  president  of  the  court  of  cassation 
of  Florence,  minister  of  state  and  senator  of  the  Kingdom  of  Italy,  arbi- 
trator between  Great  Britain  and  Portugal  as  regards  questions  relative 
to  the  delimitation  of  their  spheres  of  influence  in  east  Africa; 

''Considering  the  declaration  nigned  in  London  on  the  7th  January,  1895, 
by  Lord  Kimberley  and  M.  Luiz  de  Soveral.  which  contains  the  reference 
to  the  arbitrator  ('Acte  de  Compromis'),  the  tenor  of  which  is  as  follows : 

"On  the  11th  June  1891  a  treaty  was  signed  between  Her  Majesty  the 
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Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Empress  of 
India,  and  his  Most  Faithfnl  Majesty  the  King  of  Portugal  and  the 
AlgarveS;  which  treaty  settled  the  question  of  the  houndaries  of  their 
possessions  and  spheres  of  influence  in  eastern  and  central  Africa. 

"Article  II.  of  this  treaty  contains  the  demarcation  of  the  houndary  to 
the  south  of  the  Zambezi ;  that  is  to  say,  from  the  point  on  the  bank  of 
this  river  opposite  the  mouth  of  the  Aroangoa,  or  Loangwa,  as  far  as  the 
point  where  the  boundary  of  Swaiziland  intersects  the  river  Maputo. 

'*  Differences  having  arisen  with  regard  to  the  meaning  of  certain  phrases 
in  the  said  article,  the  two  governments  have  decided  to  have  recourse  to 
the  arbitration  of  his  Excellency  M.  Paul- Honors  Vigliani,  formerly  first 
president  of  the  '  Cour  de  Cassation/  senator,  and  minister  of  state  of 
the  Kingdom  of  Italy. 

"They  do  not,  however,  propose  that  the  whole  of  the  above-mentioned 
line  should  be  submitted  to  the  arbitration. 

"  The  boundary  to  the  south  of  the  Zambezi  may  be  considered  as  divided 
into  three  sections : 

"1.  From  the  Zambezi  as  far  as  18°  30'  south  latitude. 

"2.  From  18°  30'  south  latitude  to  a  point  where  the  rivers  Sabi  and 
Lunde,  or  Lunte,  meet. 

"3.  From  this  point  to  the  river  Maputo. 

"  It  is  not  considered  necessary  to  submit  to  arbitration  the  line  defined 
in  sections  1  and  3;  the  differences  only  concern  the  second  section. 

"The  negotiations  took  place  in  London.  The  text  of  the  treaty  was 
drawn  up  in  English,  and  initialed  by  the  Marquess  of  Salisbury,  then 
minister  for  foreign  affairs,  and  by  M.  de  Soveral,  Portuguese  minister. 
The  treaty  having  been  compared  with  the  copy  initialed  in  London,  was 
signed  at  Lisbon  by  Count  Valbom,  Portuguese  minister  for  foreign 
affairs;  and  by  Sir  George  Petre,  Her  Britannic  Majesty's  minister  at 
Lisbon. 

"That  portion  of  the  article  which  deals  with  the  second  section  of  the 
boundary  is  drawn  up  in  the  following  terms : 

"  '  Thence  (i.  e.,  from  the  intersection  of  the  thirty-third  degree  of  longi- 
tude east  of  Greenwich  by  the  parallel  of  latitude  18°  30'  south)  it  follows 
the  upper  part  of  the  eastern  slope  of  the  Manica  plateau  southwards  to 
the  center  of  the  main  channel  of  the  Sabi,  follows  that  channel  to  its 
confluence  with  the  Lunte.     »     *     * 

"'It  is  understood  that  in  tracing  the  frontier  along  the  slope  of  the 
plateau  no  territory  west  of  longitude  32°  30'  east  of  Greenwich  shall  be 
comprised  in  the  Portuguese  sphere,  and  no  territory  east  of  longitude  33° 
east  of  Greenwich  shall  be  comprised  in  the  British  sphere.  The  line  shall, 
however,  if  necessary,  be  deflected  so  as  to  leave  Mutassa  in  the  British 
sphere  and  Massi-Kessi  in  the  Portuguese  sphere.' 

"The  following  are  the  terms,  in  English  and  Portaguese: 

*     *    *     "*  Thence  it  follows  the  *     *     *     "'D'ahi  accompanha   a 

upper  part  of  the  eastern  slope  of  crista  da  vertente  oriental  do  plan- 

the  Manica  plateau  southwards  to  alto  de  Manica  na  sua  direc^uo  sul 

the  centre  of  the  main  channel  of  at^.  &  linha  media  do  eito  principal 

Sabi,  follows  that  channel  to  its  con-  do  Save,  seguindo  por  elle  at6  &  sua 

fluence  with  the  Lunte,  whence  it  confiuencia    com  o  Lunde,    d'onde 
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strikes  direct  to  the  northeastern  corta  direito  ao  extremo  nordeste  da 

point  of  the  frontier  of  the  South  fronteira  da  Repnblica  Sal  Africana, 

African  Republic,  and  follows  the  continnando  pelas  fronteiras  orien- 

eastern  frontier  of  the  republic  and  taes  d'esta  republica,  e  da  Swazi- 

the  frontier  of  Swaziland  to  the  river  landia  at^  ao  Rio  Maputo. 

Maputo.  ^*  *  Fica  entendido  ao  tra^ar  a  fron- 

"  'It  is  understood  that  in  tracing  teira  ao  longo  da  cristo  do  planalto, 

the  frontier  along  the  slope  of  the  nenhuni  territorio  a  oeste  do  meri- 

plateau  no  territory  west  of  longi-  diano  de  32^  SO'  de  longitude  leste  de 

tude  32^  30'  east  of  Greenwich  shall  Greenwich  ser^  comprehendido  na 

be   comprised   in    the    Portuguese  esphera  Portagaeza,  e  quo  nenhum 

sphere,   and   no   territory   east   of  territorio  a  leste   do  meridiano  de 

longitude   33°    east    of  Greenwich  33°  de  longitude  leste  de  Greenwich 

shall  be  comprised  in  the  British  ficar^  comprehendido    na    esphera 

sphere.    The  line  shall,  however,  if  Britanuica.   Estalinhasoffrer^icom- 

necessary,  be  deflected  so  as  to  leave  tudo,  sendo  necessario,   a  inflexao 

Mutassa  in  the  British  sphere  and  bastante  para  que  Mutassa  fique  na 

Massi  -  Kessi    in     the     Portuguese  esphera  Britannica  e  Macequeoe  na 

sphere.'  esphera  Portugnoza.' 

**In  the  month  of  June  1892,  the  commissioners  of  the  two  governments 
endeavored  to  trace  the  boundary  line  according  to  the  above-mentioned 
stipulations,  but  a  difference  having  arisen  between  them,  the  settlement 
was  referred  to  their  governments.  Direct  negotiations  between  the  min- 
istry for  foreign  affairs  of  Lisbon  and  the  foreign  office  have  taken  place; 
but  all  prospect  of  arriving  at  an  understanding  having  appeared  impos- 
sible, the  two  governments  have  decided  to  have  recourse  to  arbitration. 

''These  diplomatic  negotiations  and  the  technical  labors  of  the  commis- 
sioners have  left  the  question  of  demarcation  in  the  following  position : 

"1.  As  regards  the  territory  comprised  between  the  parallel  18°  30'  and  a 
point  situated  at  a  distance  of  a  few  miles  to  the  south  of  the  Chimani- 
mani  Pass,  each  commissioner  has  proposed  a  boundary  line,  and  each 
Government  has  adopted  the  line  proposed  by  the  commissioner ;  whence 
a  difference  of  opinions  has  arisen  which  they  have  not  yet  found  means  of 
reconciling. 

'*  2.  As  regards  the  territory  comprised  between  a  point  situated  at  a  dis- 
tance of  a  few  miles  to  the  south  of  the  Chimaniraani  Pass  and  the  parallel 
20°  42'  17"  of  south  latitude,  the  British  commissioner  and  a  delegate  of 
the  Portuguese  commissioner,  as  far  as  he  was  authorized,  have  agreed 
upon  a  boundary  line,  the  examination  of  which  by  the  two  governments 
has  remained  unfinished. 

"  3.  As  regards  the  territory  which  extends  from  the  parallel  20^  42'  17"  of 
south  latitude  as  far  as  the  point  where  the  rivers  Sabi  and  Luntemeet,  no 
project  of  demarcation  has  been  discussed  between  the  two  governments. 

"In  these  circumstances,  the  two  governments  have  agreed  to  request  the 
arbitrator  to  take  into  consideration  the  documents,  the  reports  of  the  ne- 
gotiations, and  the  results  of  the  technical  labors,  to  weigh  the  arguments 
of  the  two  governments,  based  upon  their  respective  opinions,  and  to  de- 
cide on  the  line  which  shall  separate  the  Portuguese  sphere  of  influence 
from  that  of  Great  Britain  from  the  parallel  18°  30'  to  the  point  of  conflu- 
ence of  the  Lunte  and  Sabi. 
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''In  faith  of  which  the  niidereigned;  duly  authorized  by  their  reapectiye 
governments,  have  signed  the  present  declaration,  to  which  they  have 
affixed  the  seals  of  their  arms. 

"Done  at  London,  on  the  7th  January  1895. 

"KiMBERLEY. 
"LUIZ  DE  SOVKRAL. 

"After  our  acceptance  of  the  functions  of  arbitrator  it  was  agreed  be- 
tween us  and  the  two  governmental  that  the  arbitration  proceedings  should 
take  place  at  Florence,  and  that  the  documents  relating  to  the  arbitration 
should  be  drawn  up  in  French. 

"  We  then  invited  each  of  the  two  governments  to  submit  to  us  a  memo- 
randum setting  forth  its  claim,  with  documents  to  support  it,  and  a  geo- 
graphical map  showing  the  line  of  frontier  claimed;  and  we  reserved  the 
right  to  ask  them,  after  the  examination  of  these  documents,  to  send  to 
us  technical  delegates  instructed  to  furnish  us  with  such  information  and 
explanations  as  would  be  useful  for  a  thorough  comprehension  of  the 
facts  and  localities  connected  with  the  questions  to  be  decided. 

"  For  the  drawing  up  of  the  reports  of  the  proceedings  and  other  work 
connected  with  the  arbitration,  we  appointed  as  our  secretary  the  Marquis 
Alexandre  ('orsi,  professor  of  international  law  at  the  I'niversity  of  Pisa. 

"After  the  examination  of  the  case  presented  by  the  Government  of 
Great  Britain  on  the  16th  March,  1896  together  with  live  maps,  of  which 
the  one  marked  D  shows  the  line  of  frontier  claimed  by  Great  Britain. 

"The  conclusions  of  this  case  are  as  follows: 

"As  regards  the  tirst  section  of  the  boundary  in  dispute — 

"  1.  That  the  watershed  between  the  basin  of  the  Sabi  on  the  one  side 
and  those  of  the  Pungwe  and  the  Bu-^^i  on  the  other,  proposed  as  the 
boundary  by  M.  du  Bocage,  was  definitely  rejected  during  the  negotiations 
whicli  preceded  the  conclusion  of  the  convention. 

"  2.  That  a  large  addition  of  territory  was  assigned  to  Portugal  north  of 
the  Zambezi,  in  return  for  the  abandonment  by  her  of  the  claim  to  the 
watershed. 

"3.  That  the  plateau  mentioned  in  Article  II.  of  the  Anglo-Portuguese 
convention  actually  exists  much  as  it  is  shown  on  maps  published  prior 
to  the  conclusion  of  that  convention,  though  its  eastern  escarpment  is  in 
places  less  sharply  dellnetl  than  it  was  then  supposed  to  be. 

"4.  That  the  British  claim  leaves  the  plateau,  as  was  intended,  within 
the  British  sphere,  and  the  whole  of  the  slope  connecting  it  with  the  plain 
within  the  Portuguese  sphere. 

"5.  That  the  line  of  the  British  claim,  following  the  upper  edge  of  the 
plateau  and  drawn  across  the  mouths  of  the  ravines,  is  in  accordance  with 
the  text  of  the  convention  and  is  exactly  coincident  with  that  in  the 
minds  of  the  British  and  Portuguese  negotiators. 

"6.  That  the  deflection  round  Massi-Kessi  of  the  line  of  the  British  claim 
amply  meets  the  requirements  of  the  case.  ' 

"As  regards  the  second  section  of  the  boundary —  i 

• '  7.  That  the  line  agreed  to  by  Major  Leverson  and  Captain  d'Andrade  is  i 

the  line  that  should  be  adopted.  I 

"As  regards  the  third  section  of  the  boundary —  I 

"8.  That  till  the  ^^abi  is  reached  the  boundary  must  run  southwards  | 

between  the  limits  32^  30'  and  33    of  longitude  east  of  Greenwich  , 
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''  9.  That  it  is  immaterial  as  regards  compliance  with  the  text  and  spirit 
of  the  conyention  whether  the  boundary  follows  the  Sabi  up  or  down 
stream,  that  river  merely  serving  as  a  connecting  link  by  means  of  which 
to  reach  its  confluence  with  the  Lunte,  which  had  been  selected  as  a  fixed 
point,  whence  the  line  was  to  be  carried  to  the  northeastern  corner  of  the 
South  African  Republic. 

''After  the  examination,  also,  of  the  case  presented  on  the  10th  June  1896, 
in  the  name  ef  the  Portuguese  Government,  with  a  volume  of  the  White 
Book  and  three  maps,  of  which  the  one  marked  C  shows  the  line  claimed. 

''The  conclusions  of  this  case  are  as  follows: 

"1.  That  the  frontier  from  latitude  18^  30'  south  of  the  defile  of  the 
Chimanimani  should  follow  the  line  proposed  by  the  Portuguese  commis- 
sioner. 

"2.  That  southwards  from  Chimanimani  to  Mapunguana  the  frontier 
may  follow  the  line  proposed  by  the  British  commissioner  and  accepted 
by  the  Portuguese  technical  delegate,  JPreire  d'Andrade. 

"3.  That  between  Mapunguana  and  latitude  about  20^  30'  south  the  proj- 
ect of  delimitation  agreed  to  between  the  British  commissioner  and  the 
Portuguese  delegate  should  be  rectified,  the  frontier  to  run  from  Mapun- 
guana by  Mount  Xerinda  towards  the  mountain  situated  on  the  above- 
mentioned  parallel  between  the  basins  of  the  Zona  and  the  Chinica. 

"4.  That  as  the  plateau  does  not  exist  south  of  latitude  20^  30'  south,  it 
appears  just  and  reasonable  that  from  this  parallel  the  frontier  should 
run  to  the  Save  by  Mounts  Mero  and  Zunoue  and  the  River  Lacati,  follow- 
ing after  this  the  course  of  the  Save  to  its  junction  with  the  Lunde. 

"At  our  invitation  the  two  governments  sent  to  Florence  and  placed  at 
our  disposal  their  delegates,  viz :  Major  Julian  John  Leverson,  on  the  part 
of  Great  Britain;  his  excellency  the  Councillor  Antonio  Ennes,  and  Cap- 
tain Alfred  Freire  d'Audrade,  for  Portugal. 

"The  delegates  of  the  two  governments  after  having,  on  the  16th  and 
18th  of  June,  been  made  acquainted  reciprocally  with  the  cases  and  the 
maps  having  reference  to  them,  laid  before  us  fully,  in  a  series  of  meetings 
which  took  place  in  our  presence,  and  of  which  minutes  were  drawn  up, 
the  circumstances  and  arguments  in  support  of  the  claims  of  their  respec- 
tive governments;  and  in  their  discussions  they  furnished  us  with  the 
most  careful  and  detailed  information  and  explanations  which  we  deemed 
it  useful  to  ask  them  as  to  the  doubts  and  difficulties  which  the  nature 
and  unexpected  configuration  of  the  mountainous  and  irregular  plateau 
of  Manica  place  in  the  way  of  an  exact  and  literal  application  of  the  text 
of  Article  II.  of  the  convention  of  the  11th  June  1891  to  the  territory  to 
be  delimited. 

"In  the  course  of  these  discussions  there  were  presented  to  us  on  the  9th 
July  1896  '  Observations  on  the  British  Case,'  by  M.  Ennes  and  Captain 
d^Andrade,  and  'Notes  on  the  Portuguese  Case,'  by  Major  Leverson,  and, 
further,  'Observations  on  the  British  Counter  Case,'  by  Captain  d'Au- 
drade, as  well  as  some  replies  in  manuscript  submitted  by  one  side,  and  by^ 
the  other  illustrative  maps  and  sections  prepared  before  the  close  of  the 
meetings  by  Captain  d'Andrade;  also  a  topographical  map,  submitted  on 
the  14th  July  by  Major  Leverson,  modifying  two  small  parts  of  the  first 
section  of  the  frontier  claimed  by  his  government. 

"Lastly,  after  the  conclusion  of  the  meetings  on  the  17th  August,  Major 
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Leverson  snbinitted  to  us  his  *  final  observations/  and  M.  Freire  d'Andrade 
caused  to  be  transmitted  to  us  on  the  21st  August  1896  his  'conclusions.' 
All  printed  documents  were  communicated  by  our  secretary  to  each  of  the 
delegates,  the  exchange  of  each  one  from  one  party  to  the  other  being  as 
far  as  possible  contemporaneous.  The  manuscripts  and  maps  were  at  the 
same  time  placed  at  their  disposal. 

"  I.  Preliminary  questions, — During  the  study  of  the  documents,  and  dur- 
ing the  discussions,  certain  preliminary  questions  presented  themselves 
in  the  first  place  to  our  examination.  They  have  reference  to  the  text  of 
the  treaty  of  the  11th  June  1891. 

"  It  is  pointed  out  in  the  joint  memorandum  ('Acte  de  Compromise  that 
the  treaty  was  originally  drawn  up  in  English  and  initialed  on  the  14th 
May  1891  by  the  Marquess  of  Salisbury,  secretary  of  state  for  foreign 
affairs  of  Great  Britain,  and  M.  Luiz  de  Several,  Portuguese  minister 
plenipotentiary  in  London ;  that  after  this  the  Portuguese  text  having 
been  compared  with  the  English  text  initialed  in  London,  the  double 
English  and  Portuguese  text  was  signed  at  Lisbon  by  Count  de  Valbom, 
minister  for  foreign  affairs  in  Portugal,  and  Sir  George  Petre,  Her  Britan- 
nic M^esty's  minister  at  Lisbon,  on  the  11th  June  1891. 

"These  circumstances  are  confirmed  in  the  cases  of  the  two  governments. 
( Vide  Part  I.  of  the  English  Case,  and  the  Portuguese  Case,  p.  43.)  It  has 
nowhere  been  declared  which  of  the  two  texts,  the  English  or  the  Portu- 
guese, should  be  considered  the  original  of  the  treaty. 

''  It  results  therefrom  that  each  of  the  two  texts  contained  in  the  protocol 
signed  at  Lisbon  on  the  11th  June  1891  may  aspire  to  the  honor  of  being 
considered  the  original,  whilst  the  English  text  initialed  in  London  con- 
stitutes properly  the  first  minute.  In  any  case  there  can  be  no  doubt  that 
each  of  the  two  should  serve  equally  for  the  interpretatiou  of  the  treaty. 

''To  the  double  text  of  the  original  there  has  been  added  in  the  joint 
memorandum  ('Acte  de  Compromis')  a  French  version  of  Article  II.  of 
the  treaty,  the  use  of  this  language  having  been  agreed  to  for  the  arbi- 
tration proceedings.  But  as  foUowiug  this  French  translation  the  double 
English  and  Portuguese  text  has  becu  reproduced  therein,  it  is  to  be  im^ 
agiucd  that  the  high  contracting  parties  considered  this  version  as  being  • 
in  all  respects  equivalent' to  the  double  text  of  the  original. 

"Nevertheless,  the  use  of  two  languages  in  the  drawing  up  of  the  docu- 
ment could  easily  cause,  as  actually  happened,  namely,  in  the  scientific 
world  at  Lisbon,  doubts  and  difierences  of  opinion  in  its  interpretation, 
and  this  has  been  one  of  the  principal  causes  of  the  necessity  for  recourse 
to  arbitration  (British  Case,  paragraph  1). 

"The  principal  questions  were:  (1)  What  was  the  meaning  of  the  ex- 
pression 'Plateau  de  Manicaf  (2)  What  was  the  signification  of  the 
words,  *la  partie  snp^rieure  du  versant  oriental'  (*  the  upper  part  of  the 
eastern  slope — a  crista  da  vertente  oricntar)?  (3)  What  was  understood 
by  the  word  'plateau,'  as  used  in  opposition  to  the  words  'pente'  or 
'versant?'  (4)  If  these  last  words,  'pente'  and  'versant,'  were  used 
as  synonymous,  what  is  the  surface  (/a&?e,  terrace,  or  esplanade)  of  the 
plateau  properly  so  called?  What  is  the  pente  or  versant  [slope],  and  what 
is  the  bord  or  escarpement  [edge]?  (5)  Is  the  expression  'vers  le  sud'  in 
the  French  version  equivalent  to  'southwards'  in  the  English  text  and 
to  'na  direcguo  sul'  in  the  Portuguese  text,  and  do  these  three  expres- 
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sions  signify  a  direction  dae  sooth  or  simply  towards  the  southj  between 
the  east  and  the  west?  (6)  Lastly,  does  the  expression  'follows  the  chan- 
nel' (of  the  Save)  signify  indifferently  follows  that  river  down  or  np 
stream,  or  does  it  necessarily  Riguifj  follatos  downstreamf 

**All  these  doubts,  and  the  discussions  of  which  they  were  the  subject, 
were  brought  before  the  arbitrator  by  means  of  the  cases  of  the  two  par- 
ties, and  in  the  discussions  of  their  delegates.  But  it  may  happily  be 
affirmed  that  after  loyal  explanations  these  doubts  have  now  lost  all 
importance. 

''In  fact,  the  parties  have  been  led  by  their  declarations  to  recognize  that 
by  the  expression  'Plateau  of  Manica'  the  negotiators  of  the  convention 
of  1891,  putting  aside  the  much  more  restricted  definition  of  geographers, 
were  of  one  opinion,  and  had  clearly  the  intention  to  include  not  only  the 
administrative  district  of  Manica,  bounded  by  the  rivers  Munene  and 
Sucuwa,  but  all  the  territory  which  extends  south  of  the  Zambezi  from 
latitude  18^  30'  to  the  confluence  of  the  Save  with  the  Lunte— that  is  to  say, 
the  whole  region,  the  delimitation  of  which  was  trace<l  out  by  the  Anglo- 
Portuguese  Commission,  and  which  forms  the  subject  of  discussion  before 
the  arbitrator. 

"It  is  in  reality  to  the  whole  extent  of  this  territory,  formed  by  a  series 
of  highlands  connected  with  the  ancient  plateau  of  Manica,  that  the  geo- 
graphical maps  published  in  the  two  countries  interested  at  the  time  when 
the  treaty  was  drawn  up,  applied  the  designation  'plateau'  of  Manica  in 
reference  both  to  the  text  of  Article  IL  and  to  the  intention  of  the  nego- 
tiators. 

"The  Portuguese  Government,  in  its  case  (p.  70),  with  a  loyalty  which 
does  honor  to  it,  has  made  the  following  declaration : 

'"It  is  thus  incontestable  that  the  Portuguese  negotiator  had  admitted 
that  the  plateau  did  not  ternnuate  at  latitude  19^,  and  if  his  proposal  of 
the  19th  April  had  not  proved  this  with  sufficient  evidence  the  demonstra- 
tion would  have  been  completed  by  the  telegraphic  instructions  which  he 
transmitted  subsequently  to  the  minister  in  Loudon  and  which  are  pub- 
lished in  the  White  Book  of  1891,  p.  196,  document  No.  200.  This  docu- 
ment alone  settles  the  question.  "As  a  last  attempt,''  said  M.  du  Bocage, 
"  it  would  be  well  to  propose  to  divide  the  plateau  by  latitude  20°,  leaving 
to  us  the  southern  portion."  What  was  this  plateau  which  reached  latitude 
2(P  and  extended  even  beyond  it  to  the  south  f  Evidently  it  was  that  of 
Manica,  as  there  never  was  any  question  of  any  other  during  the  course 
of  the  negotiations.' 

"This  frank  declaration,  which  is  strengthened  in  the  Portuguese  memo- 
randum by  other  observations  and  deductions  of  great  value,  leaves  no 
doubt  that  the  plateau  of  Manica,  to  which  the  treaty  of  1891  refers,  is  not 
at  all  merely  the  small  country  of  Manica  of  ancient  geographers,  but  that 
it  includes  all  the  high  ground  between  latitude  18^  30'  and  the  conflnenqe 
of  the  Save  with  the  Lunte — that  is  to  say,  all  the  ancient  kingdom  or 
Plateau  of  Manica,  together  with  the  plateau  covered  with  grass  and  the 
other  e,000  to  4,000  feet  above  the  level  of  the  sea  (f  [«tc],  but  the  actual 
words  on  the  map  are :  Plateau  between  3,000  and  4,000. — Tr.),  which  are  to 
be  seen  in  continuation  of  the  Plateau  of  Manica  on  Mr.  Maund's  map, 
which  was  certainly  under  the  eyes  of  the  negotiators  (British  Case, 
par.  20). 
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''As  to  the  tme  signification  of  the  expression  'partie  sap^rieore'  ('the 
upper  part' — 'a  crista')  of  the  eastern  slope,  the  parties  came  easily  to 
the  agreement  that  iu  the  treaty  it  can  have  no  other  meaning  than  that 
of  the  line  along  which,  and  generally  in  a  well-defined  manner,  the  plateaa 
commences  to  descend  towards  the  plain ;  or,  in  fact,  it  is  the  upper  edge 
which  separates  the  tahle  (or  surface)  from  the  slope  of  the  plateau,  and 
not  the  upper  portion  of  the  slope  of  the  platean,  situated  above  the  line 
'  of  its  mean  altitude.  It  is  precisely  along  this  line  or  edge  that  the  fron- 
tier is  to  be  traced  (British  Case,  par.  21,  and  Notes  of  the  British  Dele- 
gate, par.  19;  Portuguese  Case,  pp.  71,  72,  and  73).  The  words  'il  suit' 
(4t  follows' — 'accompanha')  would  lose  their  proper  signification  if, 
instead  of  referring  to  a  line  which  is  to  be  followed  as  much  as  possible, 
they  referred  to  a  zone  susceptible  in  its  turn  of  being  delimited  by  other 
boundaries. 

"This  interpretation,  which  is  certainly  in  conformity  with  the  spirit  of 
the  convention,  renders  the  two  texts  identical,  and  causes  to  disappear 
all  difference  between  the  expressions  'upper  part'  and  'crista'  of  the 
slope.  They  can  not  express,  and  do  not  in  fact  express,  anything  but 
a  line,  and  this  line  could  not  be  any  but  that  which  separates  the  table 
from  the  slope  ('pente  ou  versant')  of  the  plateau. 

"The  disputes  as  to  the  signification  of  the  words  'plateau,'  'terrace/ 
or  'esplanade  of  the  plateau — and  edge  or  escarpment'  of  the  plateau — 
were  brought  to  an  end  by  the  definitions  which  were  adopted,  and  were 
accepted  by  both  parties. 

"Thus,  the  Portuguese  delegate,  Captain  d'Andrade,  gave  us  an  exact  and 
complete  definition,  applicable  in  general  to  all  plateaux,  in  the  following 
terms:  'A  vast  extent  of  ground  which  dominates  in  a  manner  clearly 
defined  ou  one  or  more  sides  the  regions  which  surround  it,  and  which  is 
connected  with  these  regions  by  slopes  the  inclination  of  which  is  greater 
than  that  of  the  plateau  itself.'  A  similar  definition  has  been  proposed 
by  the  British  delegate  in  the  British  Case  (par.  37),  on  the  authority  of 
the  illustrious  geo^*ax)her,  M.  !^lys(^e  R<^clus,  and  other  very  distinguished 
writers  ou  this  subject  are  not  at  variance  with  it. 

"It  is  therefore  not  ueceHsary,  according  to  modern  geography,  that  the 
surface  of  a  plateau  should  be  an  even  and  regular  plain,  as  its  name 
would  appear  to  imply ;  but  it  may  be,  and  even  is,  very  often  uneven, 
irregular,  broken,  covered  with  mountains,  peaks,  and  hills,  crossed  by 
valleys,  cut  up  by  deep  ravines,  furrowed  by  rivers  and  streams,  of  which 
some  have  no  exit  from  its  surface  or  table,  whilst  others  flow  down  its 
slopes  and  are  of  necessity  cut  by  the  edges  of  the  slopes  themselves. 

"Such  is  the  configuration  of  the  so-called  Plateau  of  Manica.  It  is 
known  iis  one  of  the  most  irregular  and  most  mountainous.  M.  R6clus, 
adopting  the  descriptiou  of  the  engiueei  Kuss,  who  has  recently  explored 
this  region,  and  to  whom  the  cases  of  both  parties  refer,  informs  us  that 
it  is  a  group  of  mountains^  having  the  appearance  of  a  plateau  (E.  R^clus, 
'La  Terre,'  Paris,  1888,  Vol.  XIII.,  pp.  618,619). 

"  Every  plateau  has  its  table  or  esplanade  and  its  slope  {^ pente  on  vcreant'). 

"  There  is  an  agreement  to  call  tahle  or  esplanade  all  the  ground  which, 
though  inclined  and  uneven  on  account  of  the  existence  of  mountains  or 
hills,  maintains  a  pretty  constant  and  uniform  elevation  above  the  level 
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of  the  Barronnding  country,  and  where  the  waters  flow  more  or  less  rapidly 
on  the  more  or  less  inclined  snrface,  in  their  natural  direction,  ending  their 
course  there  sometimes  by  forming  lakes,  but  more  frequently  discharging 
themselves  over  the  slopes. 

"  It  is  agreed  to  consider  the  pente  or  versant  (slope)  of  the  plateau  (these 
two  words  having  been  used  synonymously)  all  the  steep  sloping  ground 
which  connects  the  table  of  the  plateau  with  the  adjacent  plain.  As  the 
plateaUy  according  to  its  most  correct  definition,  can  slope  to  one  side  or 
the  other,  it  is  evident  that  a  mere  inclination  is  not  sufficient  to  deter- 
mine the  commencement  of  the  slope;  it  must  be  well  marked  and  general. 

''  This  line  which  separates  the  table  of  the  plateau  from  its  slope — ^that  is 
to  say,  that  which  marks  the  extremity  of  the  table  and  the  commencement 
of  the  slope  (* pente  ou  versant')— is  given  the  name  of ' edge '  or  'crest 
of  the  slope.'  Taken  in  this  sense  Ma  partie  sup^rieure  du  versant/  of 
which  mention  is  made  in  Article  II.  of  the  treaty,  is  synonymous  with 
the  expressions  '  upper  part  of  the  slope'  and  'crista  da  vertente.' 

''The  English  expression  'southwards/  which  one  finds  in  the  same  arti- 
cle, is  not  to  be  understood  as  meaning  due  south,  but  should  be  taken  in 
a  broader  sense  as  in  the  direction  of  the  southern  side  or  pretty  nearly 
towards  the  south.  In  this  sense  it  is  accepted  by  both  parties  and  is  per- 
fectly adapted  to  the  article  above  mentioned;  according  to  which  the 
frontier  from  latitude  18^  30'  to  the  Sabi,  confined  between  longitude  32° 
30'  and  33°,  and  having  to  follow  the  sinuous  inflexions  of  the  eastern  edge 
of  the  plateau,  cannot  run  in  a  straight  line  to  the  south,  but  has  to  bend 
sometimes  to  the  southeast,  at  others  to  the  southwest.  ( Vide  Portuguese 
Case,  p.  82,  and  Leverson's  notes.  No.  31.) 

"As  to  the  last  question,  whether,  when  in  a  conversation  on  delimitation 
one  8»yBf  folloiv  a  tvaterwayt  it  mjist  necessarily  mean /o22ot(;  downstream;  as 
the  two  parties  continue  to  disagree^  we  reserve  the  solution  for  the  latter 
part  of  our  award. 

"  Having  thus  eliminated  the  question  which  we  qualified  as  preliminary, 
we  will  now  proceed  to  examine  the  two  lines  of  frontier  claimed  by  the 
parties. 

"  II.  General  conditions  mth  reference  to  the  frontier  according  to  Jrticle  II. 
of  the  treaty, — We  must  begin  by  acknowledging  the  rules  laid  down  by 
the  convention  of  the  11th  Jun&1891.  for  the  delimitation  of  Manica. 

"Article  II.  of  this  convention  lays  down  that  the  frontier  on  leaving 
the  intersection  of  longitude  33"^  east  of  Greenwich  by  the  parallel  of 
latitude  18°  30'— 

"(a)  Follows  southwards  the  upper  part  of  the  eastern  slope  of  the 
plateau  of  Manica; 

"  (&)  As  far  as  the  centre  of  the  principal  channel  of  the  Sabi ; 

"  (c)  Then  follows  this  channel  to  the  point  where  it  meets  the  Lunde; 

"  (d)  In  tracing  the  frontier  along  the  slope  of  the  plateau  no  territory 
west  of  longitude  32°  30'  east  of  Greenwich  shall  be  included  in  the 
Portuguese  sphere,  nor  any  territory  east  of  longitude  33°  east  of  Green- 
wich in  the  British  sphere; 

"  (e)  If  necessary  the  line  shall  be  deflected  so  as  to  leave  Mutassa  in  the 
British  sphere  and  Massi-Kessi  in  the  Portuguese  sphere. 

"The  final  result  of  the  delimitation  should  be  that  the  whole  of  the 
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plateau — that  is  to  saji  the  table  or  esplanade — should  be  adjodged  to 
Great  BritaiD,  and  all  the  slope  {*lB,penie  on  le  versant  oriental')  shonld 
be  reserved  to  Portugal. 

''The  fondamental  rule  is  not  written  in  the  treaty;  but  it  has  been 
admitted  by  those  who  drew  it  up  as  a  natural  consequence,  and  is  an 
essential  and  necessary  condition,  as  the  Marquess  of  Salisbury  declared  in 
a  clear  and  characteristic  formula  in  his  reply  to  M.  de  Several  on  the  22nd 
April  1891:  'The  plateau  for  us'  (Great  Britain)  'and  the  slope  for  you' 
(Portugal)^ 

"  This  reply  was  transmitted  by  M.  de  Soveral  in  his  dispatch  of  the  22nd 
April  to  his  government,  which  acknowledged  it  (ride  Portuguese  Whit© 
Book  of  1891,  p.  188),  and  which  not  only  did  not  protest  against  this 
proposition,  but  did  not  suggest  any  expressions  to  prove  that  it  had  other 
intentions. 

"Besides,  the  Geographical  Society  of  Lisbon,  having  some  time  after- 
wards raised  doubts  with  reference  to  this,  Privy  Councillor  Ennes,  Por- 
tuguese commissioner  for  the  nettlement  of  questions  relative  to  the  con- 
vention, undertook  to  dissipate  them  by  declaring  in  a  letter  which  he 
addressed  on  the  2.5th  Jannary  1894,  to  the  president  of  the  society  {ride 
British  Case,  par.  19)  that  'the  idea  was  to  partition  Manicaland  so  that 
the  plateau — or  to  be  more  precise,  the  esplanade— should  remain  in  the 
British  sphere,  whilst  the  slope  should  be  in  the  Portuguese  sphere.' 

"  Tliere  therefore  remains  no  doubt  that  the  formula  '  the  plateau  for 
Great  Britain  and  the  sloptt  for  Portugal'  has  been  clearly  admitted  as  a 
guiding  rule  for  the  delimitation  of  Manicaland  according  to  the  treaty  of 
1891. 

"Now,  we  shall  sec  how  these  rules  have  been  applied  and  int^^rpreted  by 
the  two  governments. 

"What  we  have  said  of  the  mountainous  and  irregular  configuration  of 
the  high  mass  to  which  the  name  of  Plateau  of  Manica  has  been  given, 
and  the  circumstance  that  the  persons  who  arranged  its  delimitation  from 
London  and  Lisbon  could  only  have  a  very  vague  and  imperfect  knowl- 
edge of  it,  are  sufficient  to  explain  the  serious  diiTerences  of  opinion 
which  arose  when  it  came  to  the  point  of  applying  Article  II.  of  the 
treaty  to  ground,  which  presented  at  every  moment  surprises,  unknown 
features,  and  topographical  conditions  far  removed  from  what  was  ex- 
pected and  supposed,  both  by  the  authors  of  the  treaty  and  the  delimita- 
tion commission. 

"The  greatest  spirit  of  conciliation  would  barely  have  sufficed  to  over- 
come all  the  causes  of  disagreement.  This  good  spirit,  it  must  be  con- 
fessed, was  not  altogether  wanting,  and  its  effects  may  be  seen  in  the 
part — and  not  a  small  one  either — of  the  line  of  demarcation  about  whieh 
an  agreement  was  arrived  at  between  Major  Leverson  and  Captain  Freire 
d'Andrade.  The  difference  of  opinion,  however,  not^  ithstanding  lengthy 
negotiations,  remains  as  regards  the  first  and  most  important  part  of  the 
frontier  as  well  as  regards  other  portions. 

"  In  order  to  settle  all  the  points  connected  with  the  questions  which 
have  arisen,  we  propose  to  follow  the  order  adopted  in  the  joint  note  of 
reference  ('Acte  do  Comproniis').  We  will  therefore  divide  the  line  sub- 
mitted to  onr  arbitration  into  three  sections,  viz: 

"  1.  From  the  intersection  of  latitude  18-  30'  south  by  longitude  33"^  east 
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of  Greenwich  to  a  poiut  sitaated  on  this  meridian  at  a  distance  of  a  few 
miles  sonth  of  the  defile  of  Chimanimani.  In  this  section  each  govern- 
ment has  adopted  the  line  proposed  by  its  commissioner  during  the  work 
of  delimitation  and  claims  it  before  the  arbitrator. 

''  2.  From  the  sonthern  extremity  of  the  first  section  to  the  point  where 
the  edge  of  the  slope  of  the  plateau  cuts  longitude  32"=^  30'  east  of  Green- 
wich. This  section  having  been  ag^reed  to  by  the  commissioners  of  the 
two  governments,  Great  Britain  asks  that  it  should  be  adopted  in  its  en- 
tirety. Portugal  accepts  the  line  agreed  to  in  part  only ;  for  the  remainder 
she  proposes  another  line. 

**  3.  From  the  point  at  which  the  second  section  ends  to  the  confluence  of 
the  rivers  Save  and  Lunde.  As  regards  this  third  section  no  proposal  for 
delimitation  having  been  discussed  between  the  parties,  Great  Britain  in 
its  memorandum  claims  a  line  which  would  run  southwards  to  the  centre 
of  the  main  channel  of  the  Save,  and  would  then  follow  this  channel  up- 
stream to  its  confluence  with  the  Lunde.  The  direction  in  which  the  line 
should  be  drawn  is  left  to  the  decision  of  the  arbitrator,  but  in  no  case 
must  it  extend  to  the  west  beyond  longitude  32^  30'  and  to  the  east  beyond 
longitude  33^.  Portugal  refuses  this  line,  and  claims  for  special  reasons 
another,  which,  departing  from  the  rules  established  by  the  treaty,  would 
run  westwards  to  the  Save. 

**  No  geographical  map  was  annexed  to  the  treaty  nor  to  the  joint  memo- 
randum, and  in  our  opinion  there  is  none  which  can  be  adopted  as  a  sure 
and  complete  proof  of  the  intentions  of  the  negotiators  of  the  treaty. 

''Not  even  can  the  map  published  by  Mr.  Maund  in  the  '  Proceedings  of 
the  Royal  Geographical  Society,'  and  submitted  by  England,  lettered  A, 
and  which  forms  the  object  of  the  third  English  conclusion,  be  considered 
as  a  map  which  was  recognized  as  being  accurate,  especially  as  regards 
its  details,  during  the  negotiations. 

''Lastly,  during  the  arbitration  proceedings  no  map  was  produced  which 
was  recognized  as  being  entirely  accurate  by  both  parties.  They  discussed 
much  about  the  importance  and  accuracy  of  their  maps,  but  unfortunately 
these  discussions  did  not  lead  to  any  decided  conclusion  as  to  the  value 
to  be  given  to  one  of  these  maps  more  than  to  the  other  as  regards  the 
various  features  of  the  frontier. 

"  It  is  an  inconvenience  much  to  be  regretted,  for  in  the  absence  of  a  solid 
and  constant  basis  for  discussion  we  are  obliged  to  follow  minutely  the 
two  parties  through  the  arguments  which  tliey  brought  forward,  and  to 
seek  section  by  section  the  intentions  of  the  negotiators  to  make  these 
arguments  fit  in  with  the  text  of  the  treaty  and  the  facts  established  by 
the  examination  and  comparison  which  we  have  made  of  these  different 
maps,  and  by  the  impartial  observations  of  a  third  expert. 

"III.  First  section  of  the  frontier. — In  undertaking  the  examination  of 
the  lines  claimed  by  the  high  contracting  parties  in  the  first  section,  we 
observe,  first,  that  in  this  section  (which  in  the  most  important  and  the 
most  contested,  on  account  of  the  value  attached  to  the  territory)  the  two 
governments,  not  having  succeeded  in  coming  to  an  agreement,  either 
during  or  after  the  work  done  by  the  delimitation  commissioners,  now 
claim  lines  quite  distinct  and  very  distant  from  each  other. 

"In  fact,  Great  Britain  claims  a  line  which,  according  to  a  definition 
given  by  the  British  commissioner  in  a  first  memorandum,  dated  the  29th 
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April  1893  (vide  Portuguese  Case,  p.  38),  '  is  in  parts  the  crest  line  of  monn- 
tains,  in  others  a  line  joining  the  summits  of  the  eastern  peaks  of  the 
ranges  which  run  out  eastwards  from  the  main  watershed,'  and  more  par- 
ticularly as  regards  the  district  between  Mount  Yumba  and  the  Mabata 
Mountains,  the  British  commissioner  declares  that  his  frontier  'is  a  line 
running  nearly  due  south,  and  joining  the  well-defined  eastern  edges  of 
the  mountainous  spurs  which  project  in  an  easterly  direction.'  ( Vide 
minutes  of  the  meeting  held  on  the  27th  June  1892,  reproduced  in  the 
Portuguese  Case,  p.  22.) 

**  The  principal  mountains  attained  by  the  British  line  after  leaving  lati- 
tude 18^  3(V  are  Panga,  Gorongue,  Sbuara,  Vengo,  Saddle  Hill,  Vnmba,  a 
peak  north  of  the  river  Mazongue  (2,350  feet),  another  peak  on  the  Mae- 
sapa  River  (5,100  feet),  and  the  col  of  Chimanimani.  All  these  points  of 
different  altitudes  are  connected  by  straight  lines,  which  the  British  com- 
missioner justifies  by  the  observation  that  straight  lines  between  well- 
defined  natural  points  form,  in  his  opinion,  a  good  practical  frontier. 

"The  Portuguese  commissioner  objects  to  this  line — 

"1.  That  it  is  not  a  natural  line ;  that  it  does  not  follow  any  edge  marked 
on  the  ground,  that  [it]  is  all  artificial,  drawn  on  the  map  with  a  raler, 
and  not  in  accordance  with  the  nature  of  the  plateau. 

**  2.  That  it  does  not  reach  the  highest  points  of  the  mountains  where  it 
passes  them;  that  it  crosses  the  edges  of  the  spurs  which  project  towards 
the  east  rather  than  the  general  mass  of  the  plateau,  and  that,  in  conse- 
quence, it  crosses  the  eastern  slope. 

"3.  That  in  drawing  straight  lines  which  connect  the  chains  and  spurs 
of  the  mountains  or  the  peaks,  many  water  courses,  mouths  of  ravines,  and 
broad  and  deep  valleys  like  that  of  the  Inhamucarara  are  cut,  and  also 
that  it  is  not  continuous,  as  it  projects  often  onto  the  slope,  and  descends 
sometimes  to  low  ground,  notably  between  Yumba  and  Chimanimani. 

''4.  That  such  a  line  cannot  be  in  accordance  with  Article  II.  of  the 
treaty,  which  requires  a  natural  line  traced  along  the  upper  part  or  edge 
of  the  slope  of  the  plateau. 

''5.  That  a  straight  line  may  be,  in  the  abstract  and  as  a  general  rule,  a 
good  frontier,  but  that  it  is  not  admissible  in  [the]  case  in  which  another 
direction  has  been  laid  down  in  a  convention. 

''6.  Lastly,  that  the  deflection  which  the  line  makes  to  include  Massi- 
Kessi  in  the  Portuguese  sphere  does  not  leave  round  this  village,  as  it  should 
in  accordance  with  the  spirit  of  the  convention,  an  extent  of  territory 
sufficient  for  the  development  of  its  commercial  and  industrial  life^  as  well 
as  for  its  military  defence. 

''After  these  objections  had  been  made,  the  British  delegate,  in  a  map 
which  he  submitted  at  the  meeting  of  the  14th  July,  bearing  his  signature 
of  that  date,  introduced  into  his  line  two  small  modifications,  one  of  which 
changes  the  point  of  departure  from  latitude  18^  30',  from  which  it  ascends 
to  a  peak  on  the  northern  spur  of  Mount  Panga,  and  the  other  does  away 
with  a  detour  towards  Shiromiro  between  Mount  Shuara  and  Mount  Vengo, 
which  did  not  appear  justifiable. 

"The  Portuguese  line  follows  quite  a  different  direction.  It  is  traced 
along  the  crest  of  the  high  mountains  which  form  the  watershed  between 
the  basin  of  the  Save  and  the  basins  of  the  Pungwe  and  the  Busi,  and, 
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starting  from  Moant  Samanga,  it  follows  the  watershed  to  Chimanimani. 
The  Portaguese  commissioner  maintains  that  this  line  coincides  with  the 
edge  of  the  eastern  slope  of  the  plateau.  The  tahle  or  esplanade  would 
thus  remain  to  the  west  of,  and  the  slope  to  the  east  of,  the  watershed. 

'*  He  points  out,  besides;  that  the  frontier  claimed  by  Portugal  passes 
through  the  highest  points  of  the  plateau  without  descending  into  the  val- 
leys or  cutting  them  or  their  rivers ;  that  east  of  this  line  the  ground  falls, 
and  numerous  water  courses  run  from  it  towards  the  plain  with  a  rapidity 
which  is  in  some  cases  torrential;  that  it  is  precisely  the  declivity  of  the 
ground  and  the  direction  of  the  rivers  which  determine  the  commencement 
of  the  incline  and  the  edge  of  the  slope. 

''Great  Britain  objects  to  the  watershed  line  for  the  following  reasons: 

''1.  It  has  the  fault  of  confounding  the  most  elevated  crest  line  of  the 
plateau  with  the  edge  of  its  slope  and  supposes  that  one  cannot  find  the 
edge  till  one  reaches  the  summit  of  its  highest  chains  of  mountains,  whilst 
all  the  mountain  chains  of  Manica,  whether  turned  towards  the  east  or 
towards  the  west,  form  part  of  the  mountainous  plateau. 

''  2.  The  country  immediately  east  of  the  line  of  watershed  being  com- 
posed of  mountain  chains,  and  being  furrowed  by  rivers  and  deep  valleys, 
in  accordance  with  the  nature  of  a  mountainous  plateau,  does  not  repre- 
sent a  slope,  of  which  it  has  not  the  characteristics.  It  is  true  that  more 
or  less  rapid  streams  flow  through  it,  but  the  great  irregularity  and  in- 
equality of  the  table  of  the  plateau  sufQce  to  explain  the  more  or  less 
rapid  flow  of  its  rivers,  and  to  prove  that  they  traverse  the  table  or  sur- 
face of  the  plateau  before  reaching  its  edge,  which  necessarily  cuts  them. 
Also,  as  it  is  here  a  question  of  a  mountainous  table,  it  can  easily  be  con- 
ceived that  it  should  have  a  certain  inclination  before  reaching  the  begin- 
ning of  its  slope,  which  would  be  recognized  by  having  a  well-defined  and 
general  fall. 

"  3.  What  is  more  essential  is  that  the  watershed  as  frontier  is  in  no  way 
in  conformity  with  the  text  of  the  convention,  which  makes  no  mention 
of  it,  even  indirectly.  The  silence  of  the  convention  on  so  important  a 
point  is  of  the  greatest  value,  for  it  must  be  remembered  that  a  water- 
shed is  such  a  very  usual  frontier  line,  and  so  excellent  a  one  in  a  moun- 
tainous country,  that  if  the  high  contracting  parties  had  wished  to  adopt 
it  they  would  have  made  explicit  mention  of  it,  as  thoy  have  done  in 
Article  I.  of  the  same  convention,  in  which  the  watershed  is  mentioned 
as  the  frontier  in  certain  parts  north  of  the  Zambezi. 

**  But  there  is  more  than  the  silence  of  the  convention ;  there  is  a  formal 
refusal  by  Great  Britain.  During  the  course  of  the  negotiations  the 
watershed  was  proposed  as  the  frontier  line  in  the  draft  which  M.  du 
Bocage,  minister  of  Portugal,  submitted  on  the  19th  April  1891 ;  and  it 
was  refused  by  the  Marquis  of  Salisbury,  the  British  minister,  who 
insisted  on  his  draft  of  the  3rd  of  that  month,  which  contained  the  pro- 
posal of  the  edge  of  the  eastern  slope  as  the  frontier  line.  This  refusal 
suffices  to  exclude  the  possibility  that  the  Marquis  of  Salisbury,  at  the 
time  of  the  conclusion  of  the  treaty,  considered  the  watershed  and  the 
33rd  meridian  as  identic,  for  between  the  two  lines  (no  matter  what  may 
have  been  the  idea  expressed  by  mistake  in  Lord  Salisbury's  dispatch  of 
the  4th  February  1891)  there  exists  a  diiference  of  several  miles. 
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''So  that  Portugal  invokes  to  no  purpose  the  expressions  contained  in  that 
document,  and  all  the  more  so  because  she  rejected  the  proposal  to  folio vr 
approximately  the  33rd  degree  of  east  longitude,  which  was  the  principal 
object  of  the  conversation  reported  in  the  above-mentioned  dispatch  of 
the  4th  February. 

"  Besides  this,  it  is  to  be  observed  that  it  was  on  purpose  to  assure  to 
Great  Britain  the  strip  of  territory  between  the  watershed  and  the  line 
of  the  edge  of  the  eastern  slope  that  Lord  Ssdisbury  increased  from  18,000 
t;0  60,000  square  kilom.  the  compensation  or  rectification  north  of  the 
Zambezi  offered  to  Portugal,  which  she  accepted  (British  Case,  par.  17). 

''4.  If  one  agrees  with  Portugal  that  the  whole  portion  of  the  plateau  of 
Manica  situated  east  of  the  watershed  is  an  eastern  slope,  the  portion  sit- 
uated west  of  this  watershed  could,  with  equal  reason,  be  called  western 
slope,  seeing  that  the  watershed  cuts  in  two  the  mountainous  table  which 
stretches  as  well  to  the  west  as  to  the  east.  From  this  there  would  result 
the  absurd  consequence  that  the  plateau  of  Manica  would  have  no  table, 
as  it  would  be  entirely  absorbed  by  its  two  slopes. 

"  Portugal  always  based  its  defense  on  the  existence  of  a  great  stretch 
of  territory  west  of  the  watershed,  referring  to  its  maps,  which  show  the 
River  Odzi  in  the  Strait  ('  d<^troit')  of  Umtali  (Mntari  Port)  at  a  distance 
of  40  kilom.  from  that  town.  But  during  the  course  of  the  discussions 
Major  Leverson  proved,  and  Captain  d'Andrade  was  unable  to  dispute, 
that  the  Odzi  is  only  separated  from  Umtali  by  a  distance  of  about  15 
kilom.  (Mi^or  Leverson's  final  observations,  note  to  No.  7). 

"The  extent  of  the  plateau  west  of  the  line  of  the  watershed  is  therefore 
not  so  very  considerable,  and  this  line  is  only  a  central  crest  of  the  plateau, 
the  table  of  which  necessarily  stretches  out  on  both  sides,  to  the  east  as 
well  as  to  the  west. 

"IV.  Examination  of  the  report  of  the  third  expert. — In  presence  of  such  a 
difference  of  opinion  as  to  the  meaning  and  exactitude  of  the  maps  sub- 
mitted  by  the  two  parties — in  view  of  the  arguments  of  an  essentially 
technical  character  which  they  deduced  from  them,  all  our  efforts  to 
render  possible  an  amicable  settlement  having  proved  ineffectual — in  order 
to  reassure  our  conscience,  we  recognized  the  extreme  propriety  of  having 
recourse,  with  the  consent  of  the  two  parties,  to  the  opiuiou  of  <an  expert 
specially  qualified  In  questions  of  geography  and  topography. 

"  For  this  purpose  we  addressed  ourselves  to  the  management  of  the  Mili- 
tary Geographical  Institute  of  Italy,  situated  at  Florence,  and,  following 
the  advice  given  to  us,  appointed  as  expert  the  Chevalier  Raphael  Vinaj, 
major  of  the  general  staff  and  chief  of  the  topographical  division  of  the 
above-mentioned  institute.  We  communicated  to  him  all  the  documents 
and  maps  which  had  been  presented  in  the  name  of  the  two  parties,  as  well 
as  the  minutes  of  the  meetings,  and  we  submitted  to  him  the  following 
questions : 

"What  is,  from  the  intersection  of  latitude  18^  30'  by  longitude  33-  east 
of  Greenwich  to  the  col  of  Chimanimani,  the  frontier  line  which  follows 
the  upper  part  of  the  eastern  slope  of  the  plateau  of  Manica,  according 
to  Article  II.  of  the  treaty  of  delimitation  of  the  11th  June  1891  f  Is  it 
altogether,  or  in  part,  the  line  drawn  on  the  Map  D  of  the  British  Gov- 
ernment? Is  it  entirely,  or  in  part,  the  line  drawn  on  the  Map  C  of  the 
Portuguese  Government f    Is  it  altogether,  or  in  part,  some  other  line? 
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''  In  the  last  case,  what  is  the  line  which,  with  reference  to  the  maps 
meutioned,  should  be  drawn  so  as  to  be  in  conformity  with  Article  II.  of 
the  treaty  of  the  11th  June  1891  f 

''In  submitting  these  questions  in  oar  letter  of  the  10th  October  1896, 
we  invited  him  to  bear  in  mind  the  following : 

"1.  That  the  watershed,  having  been  proposed  by  Portugal  and  refused 
by  Great  Britain  during  the  negotiations,  and  not  having  been  admitted 
in  the  text  of  the  treaty,  could  not  be  approved  as  the  frontier  hue  agreed 
to  between  the  high  contracting  parties,  except  in  so  far  as  it  should  bo 
found  to  coincide  with  the  upper  part  of  the  eastern  slope  and  the  other 
provisions  of  Article  II.  of  the  treaty. 

''2.  That  from  the  documents  exchanged  during  the  negotiations  it 
appears  that  the  high  contracting  parties  had  agreed  that  the  delimita- 
tion should  be  carried  out  in  such  a  manner  as,  according  to  the  expres- 
sion used  by  Lord  Salisbury,  to  leave  the  plateau  to  Great  Britain  and  the 
slope  to  Portugal. 

''The  expert,  having  carefully  completed  his  task,  submitted  to  us  a 
report,  dated  19th  December  1896,  which  proved  to  us  how  well  founded 
were  the  doubts  which  we  had  conceived  as  to  the  justice  of  each  of  the 
lines  claimed  as  regards  the  text  of  the  treaty  and  the  avowed  intentions 
of  the  parties. 

"  We  consider  it  right  to  give  it  in  some  detail,  in  order  that  the  con- 
clusions may  be  understood. 

"After  having  examined  with  the  greatest  diligence  the  various  charac- 
teristics of  plateaux,  upper  and  lower  slopes  (called  by  geographers  reclin- 
ing or  upright '  couoliis  ou  debout')f  and  their  escarpments,  and  the  various 
acceptations  of  those  words  in  science,  in  the  practical  stadyof  localities, 
and  in  the  documents  submitted  for  arbitration,  Major  Yinaj  lays  down  as 
the  basis  of  his  decision  the  following  four  postulates  or  geographical 
principles : 

"  1.  The  upper  part  or  table  of  a  plateau,  as  it  is  accepted  in  the  largest 
sense  of  the  word  by  modern  geographers,  can  bo  the  more  irregular  the 
more  extensive  it  is ;  that  is  to  say,  that  it  may  include  peaks,  mountains, 
and  mountain  chains,  and  that  it  may  be  furrowed  by  valleys  and  even  by 
deep  ravines. 

"2.  The  division  between  the  upper  part  or  table  of  a  plateau  and  its 
slopes  ^takcn  in  tbe  sense  of  the  surfaces  which  unite  the  plateau  to  the 
low-lying  region,  that  is  to  say,  that  part  of  the  general  slope  which  is 
distinguished  by  the  name  of  'upright  slope'  or  '  versant  debout')  can 
in  general  be  formed  by  a  line  (an  edge  or  crest  more  or  less  well  marked) 
beyond  which  the  ground  falls  more  rapidly  and  in  a  well-defined  manner 
towards  the  lower  region. 

"3.  The  continuity  of  this  line  may  be  broken  by  valleys  or  ravines 
which  are  the  prolongation  of  those  which  farrow  the  plateau  and  produce 
real  notches. 

"4.  The  surface  which  forms  the  slope  is  not  necessarily  always  even 
and  regular,  but  may  also  be  composed  of  various  formations,  by  chains  at 
angles  to  the  longitudinal  run  of  the  edge  of  the  plateau,  or  by  valleys 
and  chains  parallel  to  it,  which  grow  gradually  lower,  and  this  variety  of 
regular  and  irregular  slopes  may  be  found  in  one  and  the  same  plateau, 
especially  if  it  is  of  considerable  extent. 
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''Then  Major  Yinaj,  proceed!iDg  to  examiDe  the  questions  submitted  to 
him,  adopts,  as  regards  the  first  question^  the  conclusions,  which  he  says 
are  identical,  of  the  two  commissioners,  according  to  which  the  frontier 
should  follow  the  line  which  constitutes  the  edge  or  crest  which  defines 
the  separation  of  the  table  of  the  plateau  from  its  eastern  slope. 

''  It  is  in  the  search  for  this  line  of  separation  that  the  disagreement 
between  the  two  commissioners  shows  it«elf.  It  therefore  becomes  neces- 
sary to  examine  bit  by  bit  the  two  lines  claimed.  The  reasons  which  Jus- 
tify this  opinion  having  been  developed  and  discussed  at  length  by  the 
commissioners  in  their  written  production,  and  orally  at  the  meetings, 
he  confines  himself  to  summing  up  those  which  he  considers  of  most 
importance. 

''As  regards  the  modified  British  line,  he  remarks  that,  with  the  excep- 
tion of  the  first  portion  from  18^  30'  to  Mount  Venga,  and  the  last  portion 
close  to  Chimanimani,  it  is  almost  an  artificial  line,  which  is  only  justified 
by  the  preference  which  the  British  commissioner  gives  to  straight  lines 
between  well-defined  natural  points. 

"  But  this  preference  not  having  been  sanctioned  by  an  agreement,  which 
would  have  been  permissible  under  Article  VII.  of  the  treaty,  it  is  neces- 
sary to  confine  one's  self  to  investigating  whether  it  is  in  conformity  with 
Article  II.  And  ho  is  of  opinion  that  it  is  not  so,  because  it  does  not  fol- 
low any  natural  topographical  feature,  such  as  the  edge  of  the  sloi)e;  but 
that,  connecting  by  straight  lines  points  with  project,  sometimes  consid- 
erably, on  to  the  surface  which  sinks  and  forms  the  slope,  it  often  cuts 
the  latter,  and  descends  even  occasionally  to  the  region  which  may  be 
described  as  that  of  the  lowlands  below  the  plateau.  He  deduces  there- 
from that  the  British  line  between  Mount  Venga  and  the  height  marked 
5,100  feet  on  the  left  bank  of  the  Little  Mussapa  (Map  D)  is  not  in  con- 
formity with  Article  II.  of  the  treaty. 

"As  regards  the  Portuguese  line,  the  expert  remarks  that  it  follows 
throughout,  except  in  the  modified  northern  portion  {vide  minutes  of  the 
meetings  of  the  13th  and  14th  July),  the  crest  of  the  chain  which  forms 
the  real  watershed  of  the  region  of  this  section.  As  a  rule,  the  edge  of  a 
plateau  does  not  coincide  with  the  watershed,  as  would  appear  even  from 
the  definition  of  a  plateau  given  by  Captain  d'Andrade  (inrfe  section  1, 
'preliminary  questions'),  except  in  cases  where  from  the  watershed  the 
ground  falls  in  a  marked  and  almost  uniform  manner,  or  falls  gradually, 
even  with  short  detached  spurs,  or  with  parallel  chains  and  valleys^ 
towards  the  low  ground. 

"Now,  these  conditions,  after  a  careful  examination  of  the  maps  and  sur- 
veys, both  English  and  Portuguese,  are  only  realized  in  two  places,  viz, 
around  the  basin  in  which  Massi-Kessi  is  situated  and  between  Inyania- 
tumba  and  a  point  situated  due  west  of  Mount  Guzane  (Portuguese  map) 
on  the  left  bank  of  the  Little  Mussapa. 

"The  watershed  chain,  which  is  highest,  especially  in  the  southern  por- 
tion, includes  almost  everywhere  the  most  pronounced  elevations  of  the 
country,  and,  except  in  the  two  places  above  mentioned,  is  surrounded, 
not  only  to  the  west,  but  also  to  the  east,  by  a  district  remarkably  ele- 
vated, especially  in  its  northern  portion  above  Mount  Venga,  in  whioh  in 
reality  are  found  the  highest  summits. 

*'The  claim  to  trace  the  delimitation  for  the  whole  length  of  this  section 
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exactly  along  the  crest  of  the  watershed  does  not  appear  to  be  in  con- 
formity with  the  definition  of  the  plateau  and  of  the  slope  given  by 
Captain  d'Andrade,  hecanse  one  would  couie  to  consider  as  slope  all  the 
ground  inclined  towards  one  direction,  whilst,  according  to  this  definition, 
the  table  of  the  plateau  may  be  inclined  and  the  edge  of  its  slope  not 
commence  till  the  point  where  the  inclination  of  the  groand  becomes  well 
marked  and  general. 

''And  one  can  not  maintain  that  this  crest  coincides  throughout  the  sec- 
tion with  the  edge  of  the  eastern  slope,  because  along  the  greater  portion 
of  it,  immediately  beyond  the  crest,  there  is  also  to  the  east  a  gentle  slope, 
which  at  a  certain  point  in  its  fall  becomes  much  steeper  (Mount  Vumba- 
Inyamatumba),  and  which  constitutes,  therefore,  what  Colonel  de  la  Noe 
('Les  Formes  du  Terrain,'  Paris,  1888)  has  called  the  upright  CdebouV) 
or  lower  slope,  in  opposition  to  the  reclining  (' concha ')  or  upper  slope, 
.which  still  forms  part  of  the  table  of  the  plateau. 

"Therefore  neither  is  the  Portuguese  line  in  its  entirety  in  accordance 
with  Article  II.  of  the  treaty* 

"Thus,  having  reached  the  examination  of  the  last  question,  the  expert, 
with  the  assistance  of  a  series  of  sections  at  intervals  of  2'  30'\  drawn  as 
carefully  as  possible  i'rom  the  maps,  and  with  the  remark  that  certain  ele- 
ments necessary  for  this  kind  of  work  were  wanting,  shows  that  the  line 
which  is  in  conformity  with  the  treaty  is  in  part  different  from  either  of 
the  lines  claimed  by  the  two  governments.  He  divides  it  into  four  parts, 
and  traces  it  as  follows: 

''First  part— Stattiug  ftom  latitude  18^  30'  south,  near  the  confluence  of 
the  Garura  and  the  Hondo,  which  corresponds  with  the  narrow  gorge  be- 
tween Mount  Mahemasemika  and  the  northern  spur  of  Panga  on  the  Brit- 
ish map,  and  immediately  below  the  point  marked  760  meters,  a  little  above 
the  said  parallel  on  the  Portuguese  map,  the  line  ascends  to  the  summit 
of  the  above-mentioned  spur  to  Panga.  Then,  on  the  British  map  it  runs 
to  the  southeast  (point  marked  3,890  feet)  and  crosses  the  River  Inhamu- 
carara  to  the  height  marked  6,740  feet  north  of  Gorongoe,  whilst  according 
to  the  Portuguese  map  it  runs  from  Panga  to  the  southeast  (point  marked 
1,257  meters)  and  crosses  the  Inhamucarara  to  the  height  north  of  Goron- 
goe (1,810  meters).  Thence  it  follows  the  crest  of  the  Gorongoe  by  Mount 
Shuara  (5,540  feet,  British  map)  to  Mount  Yenga  or  Yengo  (British  and 
Portuguese  maps). 

"This  part  of  the  section  may  be  justified  by  observing  that  the  basin  of 
the  Hondo  from  its  sources  to  the  gorge,  well  defined  by  the  spur  of  Ma- 
hemasemika on  the  north  and  that  of  Panga  on  the  south,  forms  part  of 
the  plateau,  because  its  general  altitude  is  very  considerable,  and  it  is 
inclosed  by  an  extensive  and  elevated  country  which  evidently  forms  part 
of  the  plateau.  The  gorge  whence  the  Hondo  issues  must  be  considered 
as  a  trne  notch  in  the  edge  of  the  plateau,  after  which  the  slope  descends 
by  an  almost  uniform  gradient  to  the  region  of  the  River  Pungwe. 

"Descending  to  the  east  from  the  Portuguese  line  there  is  no  general 
slope,  but  the  ground  after  a  certain  fall  ascends  again  towards  the  very 
elevated  region  of  Panga  and  Gorongoe.  Thus  it  is  only  beyond  this  last 
mountain  that  the  true  eastern  slope  of  the  plateau  commences  with  a 
pretty  steep  inclination. 

^' The  mountain  masses  Pnngwa-Panga  and  Yenga-Shuara-Gorengoe  can 
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not  be  looked  upon  as  parallel  chains  forming  an  integral  part  of  the  east- 
em  slope,  becaase  their  elevation  and  importance,  as  well  as  the  general 
elevation  of  the  lands  and  valleys  which  they  inclose,  show  evidently  that 
they  still  belong  to  the  surface  of  the  plateau. 

''And  in  fact  the  upper  valley  of  the  Inhamucarara,  inclosed  by  these  two 
chains,  cannot  be  considered  as  a  water  course  of  the  eastern  slope,  be- 
cause, independently  of  its  general  elevation,  owing  to  its  narrovr  and 
little  practicable  bed,  it  has  altogether  the  appearance  of  a  true  and  deep 
notch  in  the  table  of  the  plateau;  and  its  direction  north-northeaet  is 
very  different  from  the  eastern  direction  of  the  slope. 

''The  objection  that  this  line  starts  from  a  very  low  point  on  latitude 
18"^  30',  and  that  this  point  at  first  sight  does  not  appear  to  be  situated  on 
the  edge  or  crest  one  is  in  search  of,  is  of  no  weight,  because  it  happens 
by  chance  that  latitude  18^  30^  corresponds  exactly  with  one  of  the  deep- 
est notches,  which  causes  the  edge  to  be  noncontinuous. 

**  Second  part. — Leaving  Mount  Venga  it  follows  the  crest  which  rnns 
towards  the  west-northwest  and  towards  the  point  marked  6,200  feet  on 
Gomoriyangani  (British  map),  or  to  the  east  of  the  point  marked  1,620 
meters  on  Mabonde  (Portuguese  map).  '^Thence,  ou  the  British  map  it 
follows  the  line  coloured  blue,  which,  following  the  crest  of  the  above- 
mentioned  Gomoriyangani,  reaches  Mount  Snuta  (5,570  feet),  Mount  Chc- 
nadombue  (4,700  feet),  and  the  height  marked  4,510  feet,  and  the  sources 
of  the  Meninl,  where  the  col  is  marked  3^750,  by  which  the  road  called  by 
the  name  of 'Selons  Road'  passes;  whilst  on  the  Portuguese  map  it  fol- 
lows the  crest  of  Mabonde,  reaches  Mugudo,  Lapulare  (1,600  meters),  Chi- 
tumbo  (1,530  meters),  and  passes  to  the  east  of  Bumbuli,  to  a  point  where 
the  spur  of  Ihamazire  projects  towards  the  west.  From  this  point,  de- 
scribing the  arc  of  a  circle  with  its  concavity  nearly  towards  the  north- 
east,  it  joins  the  spur  which  runs  towards  Mount  Vumba  (or  Serra  Chi- 
tnmba  on  the  Portuguese  map),  cutting  the  upper  valley  of  the  Munene 
or  Menini. 

^*  The  justification  of  this  part  of  the  line  is  as  follows :  It  circles  round 
the  region  of  Massi-Kessi  from  Mount  Venga  to  Mount  Vumba,  leaving 
thus  in  the  Portuguese  sphere  the  upper  valleys  of  the  Revue,  Zambusi, 
and  Menini,  which,  being  more  open  and  separated  by  narrow  spurs  with 
a  steeper  fall,  form  part  of  the  eastern  slope. 

''The  spurs  between  the  Revue  and  its  aflluent,  the  Chua,  the  one  which 
projects  from  Cbenadombue  and  finishes  at  Saddle  Hill  (British  map)  or 
Maritza  (Portuguese  map),  and  the  one  called  Clarke's  Hill  may  be  classed 
among  the  spurs  mentioned  in  the  fourth  postulate  above  referred  to,  and 
must  be  considered  as  forming  part  of  the  slope. 

"Lastly,  the  proposed  line  starting  from  the  col  marked  3,750  feet  on  the 
British  map  runs  towards  Vumba,  because  to  its  riglit  and  to  the  south 
of  the  valley  of  the  Menini  there  is  such  a  general  increase  in  the  eleva- 
tion of  the  ground  that  it  must  be  considered  as  belonging  to  the  plateau. 

"  Third  part, — Leaving  Vumba  the  line  makes  several,  bends,  so  ns  to 
follow  southwards  the  crest  of  the  steepest  slope.  It  crosses  the  upper 
valleys  of  the  Zombi  or  Zombe,  of  the  Mazongwe  or  Zomoe,  reaches  Mount 
Matura  at  the  point  marked  4,495  feet  (British  map),  where  is  situated  the 
trigonometrical  point  which  is  shown  on  the  Portuguese  map  at  a  distance 
of  2,500  meters  west  of  the  point  marked  596  meters  on  the  prolongation 
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of  the  Serra  Chaura,  and  then  continues,  crossing  the  npper  valleys  of 
the  Man'gwene  and  Pambe  or  Ihamatoca,  of  the  Litauti  or  Bonde,  and 
of  the  Iiiyamangwene,  to  the  eastern  extremity  of  Mount  Inyamatumba  at 
the  point  marked  4,650  feet  (British  map) ;  that  is  to  say,  to  the  southwest 
of  Chabua  (Portuguese  map). 

**  This  part  of  the  section  is  justified  by  the  remark  that  oetween  it  and 
the  Portuguese  line  there  is  included  all  the  high  ground  which  commences 
a  little  south  of  the  Menini,  and  in  which  are  found  the  upper  valleys  and 
drainage  areas  of  the  above-mentioned  torrents,  and  which  without  doubt 
forms  part  of  the  table  of  the  plateau,  whilst  the  whole  way  along  this 
line  there  is  an  Echelon  or  sensible  change  of  slope  which  marks  the  true 
edge,  at  which  the  eastern  slope,  properly  so  called,  commences.  On  look- 
ing attentively  at  the  British  map  D  one  easily  perceives  the  characteristic 
difference  of  the  ground  situated  between  the  streams  Zombi,  Mazongwe, 
Mangwene,  «&c.,  and  that  included  between  the  narrow  spurs  of  Saddle 
Hill  and  Clarke's  Hill,  and  between  the  Revue,  Zambusi,  and  Menini, 
which  belong  to  the  slope. 

"Fourth  part. — From  Mount  Inyamatumba  the  lino,  ascending  a  spur 
of  this  chain  towards  the  west,  again  rejoins  the  Portuguese  line,  and 
follows  it  along  Mount  Kokobondira  (British  map),  or  Choanda  (Portu- 
guese map),  to  the  point  marked  1,500  meters  (Portuguese  map) ;  that  is  to 
say,  to  the  northwest  of  the  point  marked  5,100  feet  (British  map).  From 
this  point,  turning  towards  the  east,  it  crosses  the  upper  valley  of  the 
Little  Mussapa,  and  reaches  Mount  Guzane  (Portuguese  m'ap),  rejoining, 
after  cutting  off  the  angle  made  by  the  English  line,  longitude  33^  east  of 
Greenwich,  and  following  it  to  Chimauimaui,  after  having  crossed  the 
Great  Mussapa. 

"This  last  part  of  the  line  proposed  is  justified  as  follows: 

"  The  same  reasons  for  which  the  Revue,  the  Zambusi,  and  the  Menini 
were  acknowledged  as  water  courses  of  the  slope,  force  one  to  the  conclu- 
sion that  the  Maugwingi  (British  map),  or  Mnnhinga  (Portuguese  map), 
can  not  be  a  water  course  of  the  plateau.  The  same  must  be  said  of  the 
other  torrents  farther  to  the  south,  as  far  as  the  Little  Mussapa,  with  the 
exception,  however,  of  the  last  mentioned ;  because  the  upper  valleys  of 
the  Little  and  the  Great  Mussapa  form  part  of  a  region  much  more  ele- 
vated, and  which  belongs  to  the  plateau  by  the  admission  of  both  parties. 
The  line  once  having  reached  the  33rd  meridian  follows  it  to  the  south  in 
accordance  with  the  stipulation  of  Article  II.  of  the  convention,  which 
forbids  that  the  line  should  cross  this  meridian  for  the  benefit  of  Great 
Britain. 

**  The  learned  and  careful  report  of  the  honorable  expert  has  thus  orought 
into  relief  all  that  is  improper  in  the  lines  of  the  two  governments,  and  in 
rectifying  them  has  proposed  to  us  a  third  line,  which,  having  been  exam- 
ined by  us  with,  the  greatest  care,  and  compared  with  those  of  the  two 
parties,  appears  to  us  to  be  exempt  from  the  faults  which  have  always 
been  evident  to  us  in  both  of  them,  and  which  prevented  us  ftom  pro- 
nouncing ourselves  in  favour  of  one  or  the  other. 

**  We  have  in  fact,  in  the  i»roposal  of  the  expert,  a  natural  line,  which,  in 
its  tortuous  course,  conforms  as  far  as  possible  to  the  mountainous  config- 
uration of  the  plateau,  and  which,  following  the  heights  which  define  it 
and  form  its  eastern  slope,  runs  along  the  upper  part  or  edge  of  this  slope. 
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It  therefore  only  cuts  those  water  courses  and  valleys  which,  in  conse- 
quence of  the  elevation  of  the  ground,  must  form  part  of  the  table  of  the 
plateau ;  and  it  leaves  in  the  slope  the  others,  which  have  a  lower  altitude 
and  steeper  gradient. 

**  We  may  add  that  this  line  is  a  just  application  of  the  treaty,  as  it  does 
not  adopt  as  frontier  the  watershed  except  in  those  places  where  it  is 
proved  that  it  coincides  with  the  edge  of  the  plateau,  which  is  in  con- 
formity with  the  letter  and  spirit  of  Article  II. 

**  So  we  see  that  in  its  ensemble  this  line  encroaches  neither  on  the  surface 
of  the  plateau  nor  on  that  of  the  slope,  but  that  it  fulfills,  as  far  as  the 
irregularity  of  Manica  allows,  and  as  is  possible  with  the  maps  submitted, 
the  final  object  of  the  delimitation,  summed  up  in  the  words  'the  plateau 
for  Great  Britain  and  the  slope  for  Portugal.' 

*^  Furthermore,  this  line  leaves  in  the  Portuguese  sphere  the  whole  dis- 
trict of  Massi-Kessi,  running  along  the  summits  of  a  kind  of  mountainous 
amphitheatre,  which  seems  to  have  been  made  by  nature  as  a  territorial 
limit  and  rampart  towards  the  west. 

''  The  aspirations  of  Portugal  with  respect  to  this  had  an  insufficient 
guarantee  in  the  text  of  the  treaty,  and  the  intentions  of  the  negotiators 
were  not  clearly  enough  manifested  to  serve  as  a  basis  for  a  judicial  de- 
cision. But  we  have,  nevertheless,  recognized  that  these  aspirations  find 
their  foundation  in  a  happy  correspondence  between  a  line  traced  by 
nature  and  the  inspirations  of  equity. 

''For  all  these  reasons  the  line  proposed  by  the  expert  appears  to  us  to 
possess  all  the  characteristics  required  by  Article  II.  in  the  frontier 
between  the  spheres  of  influence  of  the  two  countries,  and  seems  to  be 
the  only  one  which  is  in  conformity  with  the  letter  and  spirit  of  the 
treaty.  Consequently,  we  should  be  inclined  to  adopt  it  in  its  entirety 
with  full  conviction. 

''But  on  reflection  we  find  that  the  trace  of  the  line  proposed  by  the 
expert  from  Mount  Vumba  to  Inyamatumba,  though  technically  accurate, 
might,  owing  to  its  numerous  inflections  and  the  difficulty  of  defining 
accurately  its  course  on  maps  giving  so  little  detail,  whether  it  be  on 
account  of  their  small  scale  or  the  rapid  system  of  survey  adopted,  easily 
give  rise,  on  ground  as  irregular  as  it  is,  to  doubts  and  differences  of 
opinion  which  should  be  carefully  avoided. 

"  In  consequence  of  this  we  considered  it  desirable  to  ask  the  same  expert 
to  point  out  to  us  in  this  locality  a  better-defined  and  more  practical  line. 

"In  accordance  with  our  invitation,  of  which  he  recognized  the  oppor- 
tuneness, the  expert  pointed  out  slight  modifications  which  might  be  intro- 
duced into  his  trace,  substituting  some  nearly  straight  and  better-defined 
lines  for  the  natural  inflections  of  the  edge  of  the  slope,  but  in  a  manner 
so  that  the  extent  of  ground  which  each  party  gets  by  the  substitution  of 
straight  lines  for  the  rigorous  demarcation  of  the  edge  remains  altnost . 
equivalent. 

"He  proposes,  in  consequence,  that  from  Mount  Vumba  the  frontier  shall 
run  in  a  straight  line  to  a  trigonometrical  point  situated  between  4  and  5 
kilom.  to  the  east  of  the  watershed  (Serra  Chaura),  and  from  this  ]>oint 
that  it  should  continue  in  a  straight  line  to  a  point  marked  4650  at  the 
eastern  extremity  of  Inyamatumba.  Thence  it  would  follow  this  moun- 
tain and  rejoin  the  line  already  proposed. 
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''These  modifications  appearing  to  as  to  be  in  accordance  with  the  aim 
of  rendering  the  delimitation  easier,  more  practical,  and  hotter  defined, 
we  have  made  oar  decision  accord  with  them. 

''Following  the  division  adopted  in  the  joint  note  of  reference,  we  add, 
to  complete  the  first  section  of  the  frontier,  that  after  Chimanimani  the 
frontier  continues  to  follow,  without  donbt,  the  33rd  meridian  to  the  point 
marked  A  on  the  British  map,  some  miles  south  of  the  defile  of  Chimani- 
mani. 

"  y.  Second  section  of  the  frontier.— The  joint  note  of  reference  informs  us 
that,  as  regards  the  second  section  of  the  frontier,  an  agreement  was  en- 
tered into  between  Major  Leverson,  the  British  commissioner,  and  Captain 
d'Andrade,  the  delegate  of  the  Portugaese  commissioner,  on  the  very 
ground  which  they  were  to  delimit. 

"This  agreement  is  admitted  in  the  cases  which  the  two  parties  have 
presented  to  us,  but  with  this  difference,  the  British  Government  maintains 
it,  and  claims  the  adoption  of  the  whole  of  it,  whilst  the  Portugaese  Gov- 
ernment, basing  itself  on  Article  15  of  the  regulations  for  the  execution 
of  the  delimitation  signed  at  Mozambique  on  the  24th  October  1891  by 
the  commissioners  of  the  two  countries,  insists  that  the  acceptance  of  the 
agreement  signed  by  Captain  d'Andrade,  the  technical  delegate,  could  not 
be  definitive  and  obligatory  on  him,  unless  he  gave  it  his  approval,  which 
he  did  not  do  before  the  arbitration. 

"  In  fact,  it  is  not  for  the  first  time  in  the  case  presented  to  the  arbitrator 
that  the  Portuguese  commissioner  declared  that  Portugal  approves  the 
Leverson-D'Andrade  agreement,  eren  in  part  only,  viz.,  from  Chimanimani 
to  Mapunguana  (Portuguese  Case,  p.  98). 

"In  support  of  this  partial  approval  the  Portuguese  commissioner  re- 
marks that  in  the  portion  which  he  has  accepted  the  delimitation  agreed  to 
is  exactly  in  conformity  with  article  II.  of  the  treaty  until  about  latitude 
20*^ ;  that  south  of  this  parallel,  till  about  latitude  2(P  30',  the  relief  of  the 
»  ground  is  so  irregular  that  it  is  difficult  to  apply  to  it  the  rules  of  article 
II. ;  that  the  table  and  the  slope  of  the  plateau  are  there  so  badly  marked, 
on  account  of  the  irregularity  of  the  river  system  and  the  absence  of  well- 
defined  general  lines  in  the  configuration  of  the  ground,  that  it  is  almost 
impossible  to  determine  with  precision  what  is  the  line  which  separates 
them— that  is  to  say  what  is  the  edge  of  the  eastern  slope.  It  was  only  by 
a  spirit  of  conciliation,  according  to  him,  that  the  serious  questions  which 
presented  themselves  in  the  delimitation  were  eliminated,  because  'the 
groand  lends  itself  to  be  interpreted  in  different  ways'  (Portuguese  Case, 
p.  93).  Lastly,  in  this  portion,  the  line  agreed  to,  even  in  the  opinion  of 
those  who  traced  it,  does  not  follow  the  crest  of  the  slope  {vide  observa- 
tions on  the  British  Counter  Case,  No.  32,  et  seq,)f  so  that  here  the  rules  of 
Article  II.  were  only  followed  as  far  as  it  was  possible. 

"In  other  words,  though  this  demarcation  may,  perhaps,  not  be  abso- 
lutely correct,  the  Portuguese  Government  acknowledges  that  the  ground 
in  this  instance  does  not  admit  of  any  other,  the  accuracy  of  which 
would  be  less  open  to  dispute. 

"But  it  thinks  the  same  can  not  be  said  of  the  prolongation  of  the  line 

from  Mapunguana  to  latitude  20^  42'  11",  and  it  therefore  rejects  this  last 

part  of  the  agreement,  and  proposes  to  substitute  for  it  a  new  line  which 

would  follow  the  mountains  of  Xerinda  to  Mount  Zuznnye,  and  which, 
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passing  throngli  the  altitndes  marked  990, 1,150;  and  960  meters,  which 
separate  the  basin  of  the  Zona  from  that  of  the  Chinica,  would  be  nata- 
rally  determined  by  the  orographical  relief.  This  line,  Portugal  adds 
(Obserrations  on  the  British  Case,  No.  68),  avoids  the  useless  detour  made 
by  the  line  agreed  to,  which,  from  Mapungaana,  runs  toward  the  south- 
east across  the  Inhamazi,  to  reach  a  height  marked  1,100  meters,  and  then 
descends  to  altitudes  of  670  and  760  meters.  And,  whilst  it  is  almost  rec- 
tilinear, it  preserves  a  mean  altitude  of  1,110  meters,  and  has  a  greater 
regularity  l^an  that  of  the  line  agreed  to. 

''  The  British  Government,  as  we  have  said,  claims  the  maintenance  of  the 
whole  of  the  agreement,  according  to  which  the  line,  having  reacheil  Ma- 
punguana  (point  marked  H  on  the  British  map),  makes  a  sharp  angle, 
turns  to  the  southeast,  and  runs  straight  to  a  M^ell-marked  hill  east  of  the 
river  Zoma,  or  Zona,  and  then  continues  to  a  point  situated  on  the  range 
which  separates  the  valley  of  the  Zoma  from  that  of  the  Sheneyka,  or  Chl- 
nica,  after  which,  turning  almost  due  west,  it  runs  in  a  straight  line  to  the 
summit  of  Mount  Zuzunye. 

' 'Against  the  adoption  of  the  rectification  claimed  by  Portugal  Great 
Britain  advances  two  objections — one  legal  and  the  other  technical. 

''The  legal  objection  consists  in  the  special  character  of  the  Leverson- 
d'Andrade  agreement.  It  is  admitted  on  both  sides  that  this  agreement, 
taken  as  a  whole,  represents  a  transaction  discussed  and  accepted  on  the 
groimd  itself  in  consequence  of  mutual  concessions  by  technical  experts 
who  had  acquired  a  personal  knowledge  of  the  localities,  and  were  very 
competent  to  form  an  opinion  of  their  topographical  characteristics. 

''The  above-quoted  description  which  Portugal  has  given  of  the  very 
irregular  and  hilly  country  which  the  line  agreed  to  traverses  to  Mapun- 
guana  enables  us  to  understand  clearly  how  much  give-and-take  was  nec- 
essary to  enable  this  line  to  be  traced.  The  British  commissioner  declares 
that  in  the  desire  to  arrive  at  an  immediate  solution  he  decided  to  accept 
the  modi ti cations  of  his  first  proposals  suggested  by  Captain  d'Andrade^ 
though  he  felt  convinced  that  the  first  line  corresponded  more  accurately 
to  the  terms  of  Article  II.  of  the  treaty. 

"The  extent  of  the  concessions  made  by  the  British  commissioner  is 
shown  on  the  British  map  D,  on  which  the  dotted  red  line  represents  the 
frontier  at  first  proi)osed  by  him  in  those  places  where  it  does  not  coincide 
with  the  line  agreed  .to,  viz,  from  C  to  K.  One  sees  from  this  map  that 
the  portion  accepted  by  the  Portuguese  delegate  is  very  important;  he  de- 
clares himself,  in  his  case  (p.  93),  that  it  is  the  greater  portion  of  the  delimi- 
tation which  was  agreed  to.  It  is  just  there  that  the  largest  concessions 
were  made  to  him;  of  these  concessions  he  wishes  to  take  advantage. 

"Besides,  the  manner  in  which  this  compromise  was  effected  is  explained 
to  us  even  by  Captain  d'Andrade  in  terms  which  it  may  be  useful  to  quote: 
'The  Leverson-d'Andrade  line'  (sAys  he,  at  No.  100  of  Observations  on 
the  British  Case),  '  was  traced  by  making  mutual  concessions ;  there  was 
the  Leverson  line  and  the  d'Andrade  line,  and  after  prolonged  discussions 
on  the  ground,  in  order  to  afford  proof  of  a  spirit  of  conciliation  on  both 
sides,  the  line  above  mentioned  ^^as  determined  on,  though  each  was  per- 
suaded that  his  line  was  more  in  conformity  with  the  text  of  the  oon- 
yention.' 
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''The  laognage  of  the  delegates  of  the  two  governments  affords  evidence, 
therefore,  that  the  whole  line  agreed  to  was  the  result  of  a  compromise  or 
of  a  transaction  which  could  not  be  repudiated  without  going  against 
the  intentions  of  its  authors,  and  without  wounding  justice  at  the  expense 
of  one  or  the  other  of  the  parties.  Of  this  agreement  one  must  say  that 
it  must  be  taken  in  its  entirety  or  dropped  altogether.  Portugal,  which 
accepts  the  greater  part  which  is  to  its  advantage,  can  not  reject  the  other 
to  the  disadvantage  of  Great  Brit<ain  without  evidently  disturbing  the 
balance  of  justice  and  deranging  the  equilibrium  between  the  parties. 

''The  want  of  full  powers  as  regar<ls  the  Delegate  d'Andrade,  to  which 
Portugal  calls  our  attention  in  many  memoranda  which  are  Included  in 
its  case,  even  if  it  were  proved  in  an  irrefutable  manner,  could  not  be 
accepted  as  an  argument  in  favor  of.  Portugal,  except  in  the  event  of  that 
power  rejecting  the  agreement  altogether  and  proposing  a  new  line  in  lien 
of  the  whole  of  the  one  agreed  to. 

''But  Portugal  pretends  that  in  this  matter  it  only  makes  its  line  conform 
to  the  convention. 

"  Great  Britain  contests  this  statement  by  the  second  objection,  which  we 
have  described  as  technical.  Its  delegate  at  No.  15  of  hiQ  final  observations 
remarks  that  the  Portuguese  line  from  Mapnnguana  to  Mount  Zuzunye, 
is,  it  is  true,  a  natural  crest  HnCy  hut  it  is  a  crest  situated  on  the  plateau  and 
not  the  edge  of  the  plateau.  On  examining  the  English  map  D  one  sees 
in  fact  that  the  slope  from  this  crest  to  the  northwest  towards  the  Umswil- 
izi  is  much  more  rapid  than  the  general  slope  on  the  other  side  towards 
the  southeast  and  the  district  of  the  IJmswilizi  (or  Moussurize),  which 
river,  even  according  to  Captain  d'Andrade,  is  without  donbt  a  true  river 
of  the  plateau.     (Observations  on  the  British  Counter  Case  No.  68.) 

"The  Portuguese  Government  seeks  here,  it  would  appear,  as  in  the  first 
section,  for  the  edge  of  the  slope  on  the  most  prominent  heights,  and  again 
confounds  a  crest  line  of  the  plateau  with  the  crest  or  edge  of  its  slope. 
If  the  line  of  the  eastern  edge  descends  to  a  lower  altitude  in  this  locality, 
it  is  the  natural  effect  of  the  gradual  depression  of  the  whole  plateau  of 
Manica,  which  is  seen  to  the  west  of  the  line  on  proceeding  southward 
from  the  Lusitu.  This  general  inclination  of  the  country  and  of  the  table 
of  the  plateau  Itself  must  not  be  confused  with  the  slope  ('pente  on  ver- 
sant')  which  becomes  lower  naturally  with  the  lowering  of  the  plateau. 

"One  must  have  before  one,  besides,  the  avowal  of  the  parties  (to  which 
we  have  already  drawn  attention)  that  this  section  of  the  line  is  the  result 
of  mutual  concessions,  so  that  if  in  its  course  there  should  be  some  fea- 
tures not  altogether  regular  or  in  conformity  with  the  exact  application 
of  Article  II.  of  the  treaty,  these  irregularities  compensate  each  other 
reciprocally;  and  if  beyond  Mapnnguana  there  is  some  advantage  for 
Great  Britain,  Portugal  has,  on  the  other  hand,  large  compensation  in  the 
concessions  which  were  made  to  it  in  the  much  greater  portion  which  ])re- 
cedes  Mapnnguana  and  in  that  which  follows  [»tof]. 

"We  consider,  then,  well  founded  the  two  objections  of  Great  Britain. 
Though  they  be  essentially  distinct  they  afford  mutual  support  to  each 
other,  and  the  two  together  bring  us  to  the  conclusion  that  the  partial 
acceptance  of  the  agreement,  together  with  the  modification  proposed  by 
Portugal  between  the  point  H  and  the  point  if,  is  as  contrary  to  the  prin- 
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ciples  of  justice  as  to  the  rules  of  Article  II.  of  the  treaty.  For  this  rea- 
son the  agreement  ought,  in  our  opinion,  to  he  maintained  as  far  as  Meant 
Zuzunye. 

''As  regards  the  last  part  of  this  section  to  the  point  0,  we  will  discuss  it 
when  we  examine  the  third  section,  to  which  this  part  was  united  during 
the  discussion  hy  the  delegates. 

"  VI.  Third  section  of  the  frontier. — The  line  once  carried  by  the  delegates 
of  the  two  governments  to  the  summit  of  Mount  Zuznnye,  a  great  diyerg- 
euoe  of  opinion  arises  as  to  the  interpretation  and  application  of  the  con- 
vention to  the  groimd  which  remains  to  he  delimited  before  the  Save  is 
reached. 

"  For  the  British  Government,  on  leaving  the  summit  of  Meant  Zazunye 
(point  marked  M  on  the  map  D),  the  line  crosses  the  valley  of  the  Uma- 
wilizi  to  a  high  point  on  the  watershed  which  separates  the  valley  of  the 
Nyamgamba  from  that  of  other  affinents  of  the  Umswilizi  (which  are  all 
rivers  of  the  plateau),  and  follows  the  line  of  the  agreement  to  the  point 
O,  where  it  meets  the  meridian  32^  30'. 

"This  small  part  of  the  frontier  is  the  last  section  of  the  line  agreed  to 
by  Major  Leverson  and  Captain  d'Audrade,  and  one  must  in  conseqaence 
apply  to  it  all  the  remarks  which  we  have  made  above  on  the  indivisi- 
bility of  the  proposed  agreement  as  a  bilateral  transaetion  which  admits 
of  no  alteration.  The  appreciable  fall  of  the  whole  plateau  in  this  part 
and  its  deviation  to  the  southwest  naturally  cause  the  line,  which  runs 
along  its  eastern  edge,  to  bend  toward  the  west  as  far  as  meridian  32^  SO^ ; 
then  stopping  at  this  meridian,  fixed,  as  the  extnaiie  western  limit  by 
Article  II.,  it  follows  it  to  the  Save,  leaving  in  the  Portuguese  sphere  all 
the  territory  situated  east  of  the  aforesaid  meridian. 

"We  consider  it  opportune  to  remark  here,  that  the  agreement  having 
caused  the  line  to  recede  to  the  west,  the  result  is  that  in  its  course  from 
the  point  M  to  the  point  JV,  it  causes  to  be  included  in  the  Portuguese 
sphere  the  triangle  LMNy  the  importance  of  which  is  seen  on  the  Map  D, 
and  the  whole  of  which  triangle  forms  part  of  the  district  of  the  Ums- 
wilizi, which  is  situated  on  the  plateau.  This  is,  then,  another  consider- 
able concession  to  the  advantage  of  Portugal. 

''The  English  line  taken  as  a  whole  in  this  last  section  would  be  in  con- 
formity with  the  conditions  required  by  the  treaty,  viz,  that  the  direction 
towards  the  south  follows  the  deviations  of  the  edge  of  the  plateau,  and 
the  limitation  of  the  parallel  [  ?0tc]  32^  30'  to  the  west. 

"The  Portuguese  Government,  on  the  contrary,  considers  itself  au- 
thorized by  the  configuration  of  the  couutry  in  this  part  to  follow  quite 
another  direction,  and  deviate  from  the  conditi<»nslaid  down  in  the  treaty. 

"  Taking  as  a  basis  the  supposition  that  tlie  depression  of  the  country 
between  the  latitude  of  Mount  Zuznnye  and  tbe  channel  of  the  Save  is  so 
marked  that  the  Plateau  of  Manica  and  its  slope  cease  altogether  to  the 
south,  the  deduction  is  drawn  that  the  frontier  can  no  longer  follow  its 
eastern  edge  towards  the  south.  There  aris<is,  says  Portugal,  a  case  not 
foreseen,  or  omitted  in  the  treaty,  for  tbe  treaty  supposes  that  the  plateau 
is  prolonged  southwards  to  the  Save.  From  that  moment  the  rules  laid 
down  in  Article  II.  cease  to  be  applicable,  and  they  must  be  supplemented 
by  having  recourse  to  the  general  principles  of  diplomatic  interpretation, 
according  to  which  when  in  a  delimitation  convention  it  is  stated  that  a 
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line  has  to  go  from  one  point  to  another,  without  specifying  the  coarse, 
it  mast  proceed  there  straight  by  the  shortest  route. 

"  In  applying  this  rule  to  the  supposed  case  the  Portuguese  commissioner 
maintains  that  the  frontier  being  unable  to  run  southwards  to  the  Save  as 
required  by  the  treaty,  it  must  proceed  thither  westwards  by  the  shortest 
route,  so  as  to  follow  the  course  of  the  river  downstream  to  its  confluence 
with  the  Lunde.  He  adds  that  this  would  be  in  conformity  not  only  with 
the  intention  of  the  negotiators,  who  only  had  in  view  to  leave  all  the 
plateau  to  Great  Britain,  but  also  with  the  principles  of  justice  and  equity, 
which  militate  [tsic]  in  favor  of  Portugal,  and  lastly  with  the  expression 
used  in  the  treaty,'* follows  this  channel  to  its  confluence  with  the  Lunde," 
VLB  follow  a  water  caursCf  according  to  him,  signifies  rather /oHou?  downstream 
than  upstream,  which  the  English  line  would  do. 

"Rejecting  on  account  of  these  arguments  the  line  proposed  by  Great 
Britain,  Portugal  considers  it  just  and  rational  that  the  frontier  from 
about  20^  30'  should  run  to  the  Save  by  Mounts  Nero  and  Zuzunye  and  by 
the  River  Lacati,  following  thence  the  course  of  the  Save  to  its  confluence 
with  the  Lunde. 

"And  as  this  line  would  extend  beyond  32^  30^,  an  endeavor  is  made  to 
overcome  this  difficulty  by  remarking  Hhat  the  meridians  33^  to  the  east 
and  32^  30'  to  the  west  only  figure  in  the  treaty  as  limits  which  the  fron- 
tier in  its  course  must  not  cross  so  long  as  it  is  a  case  of  tracing  it  along 
the  edge  of  the  eastern  slope  of  the  plateau ;  hence,  he  concludes,  these 
limits  count  for  nothing  in  the  delimitation  of  a  country  in  which  the 
plat«au  and  the  slope  are  wanting.'    (Portuguese  Case,  p.  97.) 

"  The  reasoning,  of  which  we  have  above  given  a  summary,  appears  to  us 
rather  specious  than  solid,  and  to  be  founded  really  neither  on  fact  nor  on 
right.  Two  questions  are  raised  by  it  taken  as  a  whole:  (1)  Whether  the 
Plateau  of  Manlca  really  ceases  to  exist  in  the  south  before  reaching  the 
Save;  (2)  whether  if  the  answer  be  in  the  affirmative  the  deductions 
drawn  therefrom  are  legitimate. 

"  1.  We  will  commence  by  remarking  that  the  topographical  officers  who 
settled  in  agreement  the  frontier  from  the  point  M,  the  summit  of  Mount 
Zuzunye,  to  the  point  O,  where  the  edge  cuts  32^  30',  must  have  recog- 
nized in  this  stretch  the  existence  of  the  plateau  and  the  slope,  which 
was  a  necessary  condition  of  the  line  adopted. 

'*  Major  Leverson  remarks  (No.  30  of  his  Notes)  that  the  supposition  ot 
the  treaty  that  the  slope  of  the  plateau,  without  ceasing  to  be  an  eastern 
slope  extended  to  the  Save,  was  perfectlj' justified  by  Mr.  Maund's  map,  in 
which  it  will  be  seen  that  the  edge  of  the  plateau  after  having  crossed 
meridian  32°  30'  runs  in  a  direction  nearly  southwest  to  the  Save;  and 
that,  in  fact,  the  examination  of  the  ground  proved  that  the  general  deflec- 
tion west  of  this  meridian  given  to  the  edge  on  this  map  is  not  very  inac- 
curate. He  adds  that  he  does  not  in  any  way  admit  that  the  plateau 
ceases  to  exist  south  of  Mount  Zuzunye,  as  this  mountain  is  situated,  he 
says,  to  the  east  even  of  the  great  watershed,  and  precedes  [sic  f]  the 
triangle  LMNj  the  whole  of  which  is  included  in  the  district  of  the  Ums- 
wUlzi  (or  Monssurise)  which  river,  by  the  admission  of  Captain  d'Andrade, 
even  as  we  have  already  remarked,  is  a  true  river  of  the  plateau. 

''The  considerable  diminution  of  elevation  of  the  high  lands  of  Manica 
before  reaching  the  Save  is,  according  to  Portugal;  a  proof  that  the  pla- 
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teaii  has  ceased  to  exist  and  that  its  place  has  been  taken  by  the  plain ; 
but  while  recognizing  the  diminntion  in  altitude  we  are  of  opinion  that 
it  is  not  sufficient  to  do  away  with  the  characteristics  of  the  platean.  In 
the  first  place,  it  mnst  not  be  forgotten  that  the  Plateau  of  Manica 
(like  the  plateanx  of  Africa  in  general),  by  the  admission  of  the  parties 
and  according  to  the  obHervatious  of  geographers  and  travellers,  is  high- 
est to  the  east  and  falls  gradually  to  the  sonth  and  west;  but  tliis natural 
fall  does  not  deprive  plateanx  of  their  characteristics.  In  fact,  the  Brit- 
ish delegate,  whilst  acknowledging  that  the  portion  of  the  Plateau  of 
Manica  south  of  the  latitudi^  of  the  intersection  of  its  edge  by  32^  30'  is 
less  elevated  than  the  country  farther  to  the  north,  nlaintains  that  this 
does  not  prevent  its  being  still  considered  as  piirt  of  the  table  of  the  pla- 
teau. He  explains  and  supports  strongly  this  proposition  by  remarking 
that  the  diminution  in  the  f^eneral  altitude  of  the  country  to  the  west  on 
proceeding  southwards  from  the  Lusitu  is  caused  by  the  gradual  lowering 
of  the  whole  plateau  from  Mapnngaana,  and  by  the  manner  in  which,  on 
approaching  the  Limpopo,  it  recedes  towards  the  southwest;  but  this 
general  inclination  of  the  ground  does  not  justify  one  in  seeing  in  it  an 
exterior  slope — that  is  to  say,  a  slope  connecting  the  plateau  with  the 
plain — and  much  less  the  comniencenient  of  the  plain. 

**  It  is  admitted  by  geographers  that  the  surface  of  an  elevated  district 
may  have  a  general  slope  of  this  kind  without  necessarily  ceasing  on  that 
account  to  be  a  plateau.  The  authority  of  M.  f^lysee  R^^clus  furnishes  an 
example  of  this  in  his  work  already  referred  to  (*La  Terre,'  Vol.  I.,  2nd 
edition,  p.  137),  in  which  he  informs  us  that  *the  greater  portion  of  the 
high  lands  of  Africa  are  of  little  elevation,  and  their  slopes  offer  an  easy 
means  of  access;  thus  the  plateaux  of  Capo  Colony,  the  mean  altitude  of 
which  in  the  south  is  barely  200  meters,  rise  by  degrees  towards  the  north 
to  an  altitude  of  000  to  1,000  meters  above  the  level  of  the  sea.' 

"This  observation  is  perfectly  applicable  to  the  high  lands  of  Manica, 
which  undoubtedly  rise  in  the  north  to  more  than  1,000  meters,  whilst  in 
the  south,  a  little  before  arriving  at  the  Save,  their  altitude  is  not  more 
than  300  meters.  (Observations  on  the  British  Counter  Case,  No.  12,  and 
conclusions  of  the  Portuguese  delegate.  No.  4.) 

'*  One  more  observation  will  complete  this  demonstration.  It  is  generally 
acknowledged,  even  by  Ca])tain  d'Andrade  (Observations  on  the  British 
Case,  No.  71)  that  '  the  dctinition  of  '-plateaux"  is  susceptible  of  a  certain 
elasticity  on  account  of  the  somewhat  unrestricted  use  made  of  the  word.' 
Geography,  then,  docs  not  fix  any  minimum  for  its  altitude.  This  minimum 
depends  on  the  country  which  surrounds  it  and  on  the  particular  condi- 
tions of  each  region.  We  have  j  ust  called  attention  to  the  fact  that,  accord- 
ing to  the  evidence  of  M.  Reclus,  200  meters  are  sufficient  to  constitute  a 
plateau  in  Africa.  This  opinion  we  find  shared  by  M.  Kitter  (mentioned 
among  other  writers  in  the  Portuguese  Case,  p.  48),  who  considers  an  eleva- 
tion of  500  feet  (about  KM)  meters)  as  being  the  lowest  limit  of  the  level 
of  a  plateau.  Also  Captain  d'Andrade.  in  his  Conclusions  (No.  4).  acknowl- 
edges that  according  to  K(  clus  there  may  be  a  plateau  of  an  altitude  of 
50  metres,  and  that  aci'ording  to  the  illustrious  Italian  geographer.  Marl- 
nelli,  the  minimum  altitude  of  a  plateau  is  200  meters  (Marinelli  'La 
Tena/ Vol.I.,p.302). 
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''  In  OUT  case  the  rule  of  legal  interpretatioD,  according  to  which  the 
expressions  made  nse  of  in  a  contract  must  be  taken  in  the  sense  most  in 
accordance  with  the  intentions  of  tho  parties  who  have  arranged  it  and  the 
most  favorable  to  the  aim  of  the  contract,  obliges  us  to  give  to  the  word 
'plateau'  the  broadest  possible  signitioation— that  is  to  say,  to  require 
only  the  minimum  normal  altitude — so  as  to  be  able  to  affirm  its  existence 
as  far  as  the  Save,  as  the  high  contracting  parties  had  supposed,  and  so 
as  thus  to  render  possible  the  application  of  the  text  of  Article  II.  of  the 
treaty.  Following  thus,  from  the  legal  point  of  view,  an  universal  rule 
of  interpretation,  and  from  the  technical  point  of  view  the  opinion  of  the 
most  illustrious  geographers  to  whom  the  two  parties  have  made  refer- 
ence, we  come  to  the  conclusion  that  the  Plateau  of  Manica,  though  it 
falls  gradually  towards  the  sooth  and  becomes  reduced  to  the  smallest 
proportions,  preserves,  nevertheless,  a  sufficiunt  elevation  (as  was  supposed 
by  the  authors  of  the  treaty)  for  it  to  be  admitted  that  it  exists  right  to 
the  Save. 

**  2.  Lastly,  to  examine  the  question  under  all  its  aspects,  we  will  suppose, 
with  Portugal,  that  the  plateau,  contrary  to  the  anticipation  of  the  authors 
of  the  treaty,  comes  to  an  end  at  a  distance  more  or  less  great  before  reach- 
ing the  Save.  The  consequences  which  would  result  would  certainly 
not  be  those  which  Portugal  tries  to  deduce  therefrom. 

**  The  direction  that  the  line  must  have  towards  the  south  would  not 
cease,  and  the  limits  of  the  meridians,  within  which  it  must  maintain  its 
course,  would  remain  the  same ;  therefore,  one  can  not  even  say  that  there 
has  been  proved  to  exist  a  case  that  was  not  foreseen,  or  a  gap  in  the  con- 
vention. 

**  In  fact,  as  regards  the  direction  of  the  line  towards  the  south,  it  is  suffi- 
cient to  reflect  that  it  is  the  only  one  which  is  laid  down  in  Article  II.  of 
the  treaty  as  a  general  rule  for  the  tracing  of  the  whole  of  the  frontier 
between  18^  30'  and  the  Save.  The  words  'southwards  to  the  centre'  of 
the  English  text,  as  well  as  the  words  'na  sua  direc^ao  sul  ate  ^  linha 
media'  of  the  Portuguese  text,  signify  'towards  the  south  to  the  centre,' 
and  not  merely  'towards  the  Sabi.'  (  Vide  Major  Leverson's  Observations, 
No.  18.)  It  is  true  that  the  article  says  at  the  same  time  'follows  the 
upper  part  of  the  eastern  slope  of  the  plateau ;'  but  by  these  words  it  was 
not  intended  to  convey  that  the  line  should  only  ruo  towards  the  south, 
provided  it  could,  and  as  far  as  it  could,  follow  the  edge  of  the  slope,  as 
the  Portuguese  delegate  makes  out,  but  simply  that  the  frontier  in  run- 
ning southwards  to  the  Save  should  follow  the  naturally  tortuous  course 
of  the  edge  and  not  proceed  there  direct  in  a  straight  line. 

"  This  is  evideatly  only  a  condition  imposed  on  the  trace  and  not  on  the 
direction  of  the  line,  which  must,  before  everything,  run  towards  the 
south;  only  in  running  southwards  to  the  Save  it  must  follow  the  edge  of 
the  eastern  slope;  but  if  the  edge,  which  is  supposed  by  the  treaty  to 
extend  to  the  channel  of  the  Save,  comes  to  an  end  before  reaching  there, 
this  flexibility  of  the  trace  comes  necessarily  to  an-end  at  the  same  time 
as  the  edge,  as  a  condition  which  has  been  fulfllled;  and  from  the  point 
where  the  edge  finishes,  the  line,  freed  from  all  restraint,  must  run 
straight  to  the  Save,  according  to  the  general  rale  of  its  direction  towards 
the  south,  to  the  application  of  which,  moreover,  no  obstacle  presents  itself. 
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But  it  must  not  pass  to  the  east  beyond  longitude  33"^,  nor  to  the  west 
beyond  longitude  32^  30',  for  the  reasons  which  we  are  now  about  to 
explain. 

''This  is  the  only  rational  interpretation,  the  only  one  that  is  in  conform- 
ity with  the  text  of  Article  11.,  and  with  the  intentions  of  its  authors. 

''  The  objection  that  the  text  supposes  the  plateau  to  extend  to  the  Save 
can  in  no  way  shake  this  conviction. 

'*  The  authors  of  the  treaty,  by  the  admission  of  the  parties,  had  only  an 
imperfect  knowledge  of  the  plateau  which  they  delimited  Now,  even  if 
they  did  make  a  mistake,  this  mistake,  which  does  not  affect  one  of  the 
essential  conditions,  but  only  the  flexibility  of  the  line  to  be  traced,  can- 
not make  any  difference  as  to  its  final  direction  towards  the  south,  which 
can  and  must  be  followed  notwithstanding. 

[^  Further,  this  conviction  held  by  the  negotiators  that  the  plateau  ex- 
tended to  the  Savcj  though  erroneous,  would  furnish  evident  proof  that  by 
the  words  '  the  frontier  follows  southwards  the  upper  part  of  the  eastern 
slope  to  the  Save,'  they  meant  simply  that  the  frontier  runs  southwards 
to  the  Save  throughout  its  length,  which  expression  for  them  was  identical 
with  the  extent  of  the  edge. 

''As  regards  the  limitation  of  longitude  32^  30'  we  are  of  opinion  that 
Portugal  would  not  have  the  right  to  free  itself  from  it  by  supposing  that 
the  plateau  ceased  before  the  Save  was  reached. 

"  If  one  seeks  the  cause  of  and  the  reasons  for  this  limitation,  one  easily 
understands  that  it  is  entirely  independent  of  the  continuity  of  the  edge 
as  far  as  the  Save. 

'*  It  appears  from  the  history  of  the  negotiations  which  preceded  the 
drawing  up  of  the  treaty  that  the  Marquess  of  Salisbury  had  first  pro- 
posed to  make  longitude  33^  the  frontier  from  18^  30'  to  the  Save;  that 
Portugal,  not  having  accepted  this  proposal,  nevertheless  declared  through 
its  minister,  M.  du  Bocage,  that  it  could  agree  to  32^  30^  as  a  dividing  line, 
provided  that  attention  were  paid  to  the  modifications  required  by  the 
geographical  conditions.  (British  Case,  para.  13.)  The  two  proposals 
reduced  the  difference  between  the  two  lines  to  the  strip  of  territory  com- 
prised between  longitudes  32^  30'  and  33*-^.  It  was,  then,  in  order  to  recon- 
cile this  difference  that  Lord  Salisbury  submitted  a  kind  of  compromise 
which  instituted  as  frontier  line  the  upper  part  or  edge  of  the  eastern 
slope  from  18°  30'  to  the  confluence  of  the  Save  with  the  Lunde. 

"This  means  of  conciliation  was  accepted  by  Portugal,  and  adopted  in 
Article  II.  of  the  treaty. 

"  But,  foreseeing  naturally  that  the  edge  of  an  irregular  mountainous 
plateau,  like  that  of  Mauica,  would  be  tortuous  in  its  development,  the 
negotiators  deemed  it  necessary  to  lay  down  that  the  frontier,  whilst  fol- 
lowing the  sinuous  course  of  the  edge,  should  never  extend  beyond  the 
limit  proposed  by  the  two  parties,  viz,  meridian  33^  to  the  east,  proposed 
by  England,  and  meridian  32°  30'  to  the  west,  proposed  by  Portugal. 

"  Thus  the  line  came  to  be,  so  to  say,  shut  in  in  the  groove  bounded  by 
the  two  meridians,  with  the  double  object  that  it  should  not  leave  the 
strip  of  territory  in  dispute,  or  assign  to  either  party  more  than  it  had 
asked  for. 

"It  is  precisely  this  which  was  agreed  to  in  the  following  paragraph  of 
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Article  II. :  '  It  is  nnderstood  that  in  tracing  the  frontier  along  the  above 
slope  of  the  plateau  no  territory  west  of  longitude  32<^  30'  shall  be  in- 
cluded/ &c.  This  line,  then,  throughout  its  length  can  not  extend  beyond 
the  limits  above  mentioned;  if  it  is  mentioned  that  its  trace  is  along  the 
slope  this  is  only  for  the  simple  reason  above  mentioned,  that  the  nego- 
tiators of  the  treaty  were  fully  persuaded  that  the  edge  of  the  slope  ex- 
tended as  well  as  the  line  towards  the  Save.  If  by  chance  it  has  been 
found  that  the  edge  qomes  to  an  end  before  reaching  the  river,  this  cir- 
cumstance does  not  do  away  with  the  raison  d'Stre -of  the  limit  of  the  two 
meridians,  and  does  not  prevent  the  line,  when  running  straight  to  the 
Save  affcer  the  suppposed  cessation  of  the  edge,  from  remaining  in  the 
groove  which  the  parties  fixed  for  it  by  expressions  which  contain  a  clear 
and  absolute  prohibition. 

"  The  impossibility  of  tracing  the  line  between  those  limits  (as  has  been 
observed  by  the  British  delegate)  w  ould  be  the  only  reason  which  could 
be  invoked  for  overstepping  them;  but  such  impossibility  is  so  far  from 
having  been  proved  that  it  has  not  even  been  alleged  by  Portugal. 

''The  only  efi'ect  which  the  cessation  of  the  plateau  before  reaching  the 
Save  can  have  to  the  advantage  of  Portugal  is  to  give  to  the  Portuguese 
sphere  its  greatest  possible  breadth  towards  the  west  by  extending  it  till 
it  reaches  Z2P  8(y,  the  extreme  limit.  Just  as  Great  Britain  immediately 
south  of  Chimanimani  has  acknowledged  that  it  can  not  follow  the  plateau 
in  its  detour  beyond  d3P,  so  Portugal  has  no  right  to  follow  the  slope  (•  le 
versant  on  la  pente')  or  the  plain  beyond  32^  30'  in  face  of  the  explicit 
prohibition  in  the  treaty; 

'^  Finally,  it  must  not  be  forgotten  that  Great  Britain,  to  make  sure  that 
the  frontier  should  not  cross  32^  30'  and  should  not  trespass  on  its  sphere 
beyond  this  limit,^made^  as  we  have  already  more  than  oncu  remarked,  the 
concession  of  a  lar^^e  extent  of  territory  north  of  the  Zambezi  to  Portugal 
to  indemnify  it  for  the  loss  which  it  would  sustain  on  the  plateau  of 
Mauica.  Now,  it  would  be  contrary  to  the  principles  of  justice  that  Por- 
tugal in  crossing  this  limit  should  take  back  part  of  the  territory  in  ex- 
change for  which  it  had  accepted  the  above-mentioned  compensation.  It 
is  true  as  regards  this  concession,  or,  it  would  be  better  to  say,  this  ar- 
rangement, that  Portugal  did  not  fail  to  raise  objections  both  as  to  the 
value  and  the  rights  of  Great  Britain  as  regards  the  ceded  territory.  But 
we  must  repeat  that  we  have  already  had  occasion  to  remark  that  Por- 
tugal, after  having  accepted  by  the  treaty  this  territory  as  eciuitable  com- 
pensation, can  not  be  permitted  to  raise  objections,  for  which  besides  it 
has  furnished  no  justification,  having  confined  itself  to  simple  allegations. 

''There  remains  only  the  last  argument  of  Portugal  deduced  from  the 
phrase  '  the  frontier  follows  the  channel  of  the  Save  to  the  point  where  it 
meets  the  Lande,'  which  is  held  to  signify  that  the  frontier  reaches  the 
Save  ahore  its  confluence  with  the  Lunde,  and  that  consequently  it  must 
reach  it  before  its  (the  Save's)  arrival  at  the  Lundo.  This  argument  is 
destroyed  by  the  fact  that  according  to  the  convention,  the  lino  being 
obliged  to  enter  the  Save  before  reaching  meridian  32^  30',  this  meridian 
intersecting  the  Save  below  its  confluence  with  the  Lunde,  it  must  neces- 
sarily have  been  understood  that  to  reach  the  confluence  of  the  Lunde  the 
Save  would  have  to  be  ascended. 
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"  But  apart  from  tho  question  whether  the  expression  *  to  follow  a  river 
upstream'  be  rigorously  accurate  from  a  philological  point  of  view,  it  is 
certain  that  in  the  diplomatic  and  technical  language  of  the  delimitation 
convention,  to  follow  a  rivers  or  stream,  is  made  use  of  with  the  meaning^ 
to  follow  upstream  as  well  as  to  follow  downstream. 

"The  British  delegate  furnished  in  his  notes  (No.  3)  a  proof  of  this  by- 
quoting  the  act  of  delimitation  of  the  Turco-Greek  frontier  signed  at  Con- 
8tantiDople  by  the  Mixed  European  Commission  on  the  15th  (27th)  Novem- 
ber 1891  {8ic:  should  be  1881).  (See  Vol.  Ill  of  the  N.  Baccoltadei  Trattati 
e  delle  Convenzioni  fra  il  Regno  d* Italia  e  i  Govemi  Esteri,  Turin,  1890,  pp. 
99,  et  seq,,  Articles  I.  and  II.  of  the  conyention  referred  to,  where  evi- 
dently the  words  'suit'  (follows)  and  'suivre'  (follow)  the  thalweg  of  a 
river  are  used  to  signify  follow  upstream,) 

"Many  other  examples  could  be  quoted,  but  this  is  superfluous,  once  the 
Portuguese  delegate  has  himself  declared  in  his  observations  on  the  Brit- 
ish Counter  Case  (No.  32  h)  that  even  if  the  natural  interpretfbtion  of  the 
words  '  to  follow  a  river'  is  to  follow  it  downstream  'this  is  not  absolutely 
necessary.' 

"To  sum  up,  we  are  of  opinion  that  the  pretension  of  Portugal  to  lay 
aside  Article  II.  of  the  convention  beyond  Mount  Zuzunye  and  to  substi- 
tute for  it  general  principles  in  matters  of  delimitation  is  Justified  neither 
by  fact  nor  by  right,  and  that  the  line  which  should  be  adopted  in  this 
section  is  that  traced  on  the  British  map  D,  and  which  had  been  agreed 
to  by  the  delegates  of  the  two  governments  as  far  as  the  point  at  which 
it  meets  32^  30'.  That  the  line  should  be  continued  theuce  along  this  me- 
ridian to  the  Save  is  a  necessary  consequence  of  this. 

"  For  these  reasons : 

"  We  declare  that  according  to  Article  II.  of  the  treaty  signed  at  Lisbon 
on  the  11th  June  1891  the  line  which  should  separate  the*  spheres  of  influ- 
ence of  Great  Britain  and  Portugal  in  Eastern  Africa  south  of  the  Zam- 
bezi, from  latitude  18^  30'  to  the  confluence  of  the  Save  (or  Sabi)  with  the 
Londe  (or  Lunte)  should  be  drawn  as  follows: 

"  1.  As  regards  the  first  section  of  tlie  frontier  in  dispute,  according  to 
the  designation  used  in  the  joint  note  of  reference  ('Compromis')  the 
line  on  leaving  the  point  where  latitude  18^  30'  intersects  longitude  33*^ 
east  of  Oreenwich  runs  due  west  to  a  point  situated  at  the  intersection 
of  18°  30'  by  a  straight  line  drawn  from  the  stone  pinnacle  on  the  crest  of 
Mahemasemika  (or  Massimique)  and  a  height  on  the  northern  spur  of 
Mount  Panga,  marked  6,340  feet.  From  this  point  of  intersection  on  the 
parallel  of  latitude  it  ascends  in  a  straight  line  to  the  above-mentioned 
point  marked  6,340  feet;  then,  after  following  the  watershed  to  a  point 
marked  6,504  feet,  it  runs  in  a  straight  line  to  the  summit  of  Mount  Panga 
(6,970).  From  this  point  it  runs  in  a  straight  line  to  the  point  marked 
3,890  feet,  and  thence  it  runs  also  in  a  straight  line,  crossing  the  River 
luyamkarara  (or  Inhamucarara)  to  the  point  marked  6,740  feet,  situated 
to  the  north  of  Mount  Gorongoe. 

"After  this  it  follows  the  watershed,  passing  through  the  points  marked 
4,960  feet  and  4,650  feet,  till  it  reaches  the  summit  of  Mount  Shuara  or 
Chuara  (5,540 feet),  and  then,  following  the  watershed  between  the  Inyam> 
karara  and  the  Shimezi  or  Chimeza  (3,700  feet),  reaches  the  trigonomet- 
rical point  marked  on  Mount  Venga  or  Vengo  (5,550  feet). 


Digitized  by 


Googl( 


HISTORICAL   NOTES.  5015 

"From  Monnt  Venga  it  follows  the  watershed  between  the  upper  valley 
of  the  Inyamkarara  and  the  Revu^,  and 'subsequently  that  between  the 
Revu^  and  the  Odzi,  as  far  as  the  point  at  which  the  spur  branches  off 
which  forms  the  watershed  between  the  Menini  (or  Munene)  and  the 
Zombi  (or  Zombe),  whence  it  follows  the  crest  of  this  spur  to  Mount 
Vumba  (4,950  feet). 

''From  Mount  Viimba  it  runs  in  a  straight  line  to  the  trigonometrical 
point  situated  on  the  Serra  Chaura  between  4  and  5  kilom.  east  of  the  main 
watershed,  and  thence  in  a  straight  line  to  a  point  situated  at  the  eastern 
extremity  of  Serra  Inyamatnmba  (4,650  feet). 

''From  there  it  follows  the  watershed,  which  incloses  on  the  north  of  the 
valley  of  the  Mangwingi  (or  Munhinga),  till  it  rejoins  the  main  watershed 
between  the  Save  and  Revu^.  It  follows  this  watershed  to  the  point  where 
the  small  spur  branches  off  which  incloses  on  the  north  the  upper  valley 
of  the  Little  Mussapa  (or  Mussapa  Pegneno),  and  runs  along  the  crest  of 
this  spur  to  the  point  marked  5,100  feet,  whence  it  runs  due  east,  crossing 
the  Little  Mussapa,  and  reaching  the  crest  of  the  eastern  slope  of  Mount 
Guzane,  which  it  follows  till  it  meets  the  meridian  of  longitude  33^  east  of 
Greenwich;  after  this  it  follows  this  meridian,  crossing  the  Great  Mussapa 
(defile  of  Chimanimani)  till  it  reaches  the  point  marked  A  on  the  map 
hereto  annexed. 

"2.  As  regards  the  second  section  of  the  frontier,  which  is  comprised  be- 
tween the  end  of  the  preceding  section  and  the  point  where  the  upper 
part  of  the  eastern  slope  of  the  plateau  cuts  longitude  32^  30'  east  of  Green- 
wich, the  boundary  follows  the  line  shown  on  the  map  hereto  annexed  by 
the  letters  A^  B,  C,  D,  E^  l\  0,  H,  /,  J,  L,  M,  N,  O,  meeting  the  meridian  32° 
30'  at  about  latitude  20^  42'  17". 

''3.  As  to  the  third  section,  which  concerns  the  territory  which  extends 
from  the  intersection  of  the  edge  of  the  eastern  slope  by  32^  30'  in  latitude 
about  20^  42'  17"  to  the  point  at  which  the  Rivers  Save  and  Lunde  meet, 
the  line,  following  the  aforesaid  meridian  32^  30',  runs  in  a  straight  line  to 
the  center  of  the  main  channel  of  the  Save,  and  then  ascends  this  channel 
to  its  confluence  with  the  Lunde.  whore  the  frontier  submitted  to  our 
arbitration  comes  to  an  end. 

"A  map,  on  which  the  line  of  delimitation  in  conformity  with  our  decision 
has  been  drawn  and  which  has  been  signed  by  us  and  bears  our  seal,  is 
annexed  to  each  of  the  originals  of  our  award,  of  which  it  forms  an  inte- 
gral part. 

"Done  at  Florence,  in  duplicate,  this  30th  day  of  January  1897. 

[l. 8,]  "Paul  Honok6  Vigliani. 

"Alexandre  Corsi,  Secretary," 

Great  Britain  and  the  South  African  Republic. — Award  as  to  the  southwestern 
boundary  of  the  South  African  Republic : 

"  Whereas  it  is  stipulated  by  Article  II.  of  a  convention  between  Her 
Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
and  the  South  African  Republic,  signed  in  London  on  the  27th  day  of  Feb- 
ruary 1884  by  the  representatives  of  the  respective  parties  to  the  said 
convention,  that  *  Her  Majesty's  government  and  the  South  African  Re- 
public will  each  appoint  a  person  to  proceed  together  to  beacon  off  the 
amended  southwest  boundary  as  described  in  Article  I.  of  this  convention, 
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and  the  President  of  the  Orange  Free  State  shall  be  requested  to  appoint 
a  referee,  to  whom  the  said  persons  shall  refer  any  questions  on  which 
they  may  disagree  respecting  the  interpretation  of  the  said  article/  and 
that  Hhe  decision  of  sach  referee  shall  he  final;' 

''And  whereas  Her  Mi^esty's  government  did  appoint  Captain  Claude 
Reignier  Conder,  R.  £.,  and  the  government  of  the  South  African  Repoh- 
lio  (lid  appoint  Tielman  Nienwondt  de  Villiers,  esq.,  as  saoh  persons  to 
proceed  together  to  beacon  off  the  said  amended  southwest  boundary ; 

''And  whereas  thereafter  the  President  of  the  Orange  Free  State,  being 
thereunto  requested,  did,  on  the  5th  day  of  June  1885,  appoint  Meluis  de 
Villiers,  one  of  the  Judges  of  the  high  court  of  justice  of  the  Orange  Free 
State,  to  be  such  referee  as  aforesaid ; 

"And  whereas  the  before-mentioned  Captain  Claude  Reignier  Conder, 
R.  K.,  and  Tielman  Nienwondt  de  Villiers,  esq.,  did  refer  to  the  said  referee 
the  following  question  on  which  they  disagree  respecting  the  interpreta- 
tion of  Article  I.  of  the  Haid  convention,  namely,  What  extent  of  ground  to 
the  west  of  the  roads  from  Lotlakana  to  Eunana  and  from  Eunana  to 
Taungs,  as  such  roads  have  been  accepted  and  agreed  upon  by  the  commis- 
sioners of  the  governments  of  Her  Majesty  and  of  the  South  African 
Republic  respectively,  was  intended  to  be  included  in  the  South  African 
Republic  by  the  words  'skirting  Kunana  so  as  to  include  it  and  all  its 
garden  ground  but  no  more  in  the  Transvaal: ' 

"Now  therefore  I,  the  said  referee,  do  hereby  decide  and  declare  that  the 
said  words  deuote  the  ground  included  between  the  said  roads  and  the 
following  boundaries,  namely :  A  straight  line  from  a  point  on  the  road 
Arom  Lotlakana  to  Kunana,  as  accepted  and  agreed  upon  by  the  respective 
commiHsioners  before  mentioned,  1  mile  sonthwest  of  the  point  where 
the  road  crosses  the  'spruit'  known  as  'Tlakayeng,'  to  a  point  on  the 
'  kopje '  immediately  behiiid  Batubatn's  kraal,  where  the  line  next  to  be 
mentioned  reaches  the  summit  of  the  'kopje;'  thence  a  straight  line  to  a 
point  200  yards  northwest  of  an  isolated  hut  whereof  compass  observa- 
tions were  taken  by  the  British  commissioners  in  the  presence  of  the 
referee  and  of  the  commissioner  of  the  South  African  Republic,  this 
straight  line  passing  immediately  behind  the  hut-s  of  Batubatu's  kraal  so 
as  to  exclude  them  from  the  South  African  Republic ;  next  a  straight  line 
from  the  snid  point  200  yards  from  the  Haid  hut  to  the  northwestern  comer 
of  Raniatlane*s  garden,  of  which  similar  observations  were  taken;  thence 
a  straight  line  skirting  the  western  side  of  the  garden  to  its  southwestern 
comer,  that  point  being  very  nearly  magnetic  north  of  the  'kopje,'  being 
the  northernmost  of  three  *  kopjes '  forming  the  termination  of  a  range  of 
hills  which  is  crossed  by  the  road  from  Kunana  to  Marebogo,  about  6  miles 
from  the  former  place;  next  a  straight  line  from  the  said  southwestern 
comer  of  Kamatlaue's  garden  to  the  summit  of  the  said  'kopje;'  thence  a 
line  along  the  ridge  of  the  said  range  of  hills  to  the  point  where  the  hill 
is  crossed  by  the  roa<l  last  mentioned. 

"Dated  at  Kunana  this  5th  day  of  August  1885. 

"Meluis  de  Villiers."* 

Great  Britain  and  Spain.~October  16,  1864,  the  British  schooner  Mer- 
maidy  laden  with  coal,  while  passing  the  Spimish  forts  of  Ceuta,  was 

iBr.  and  For.  State  Papers,  LXX  VI.  991-992. 
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fired  into  and  sunk.  The  cause  of  the  firing  was  her  failure  to  exhibit  her 
colors,  as  required  by  the  Spanish  ordinances,  while  she  was  passing 
through  the  territorial  waters.  The  master  of  the  schooner  alleged  that 
she  exhibited  her  colors  immediately  after  the  first  shot,  which  was  a 
blank,  was  fired.  The  Spanish  authorities  alleged  that  her  colors  were 
not  hoisted  till  after  the  third  shot.  Meanwhile  the  two  govemmeuts 
entered  into  negotiations  for  the  abolition  of  the  practice  of  firing  on 
merchaot  vessels  from  British  and  Spanish  forts  on  the  Straits  of  Gibraltar 
on  account  of  the  failure  of  such  vessels  to  exhibit  their  colors,  and  a 
declaration  for  that  purpose  was  signed  March  2, 1865.'  March  4, 1868,  an 
agreement  was  concluded  for  the  reference  of  the  claim  of  compensation 
for  the  sinking  of  the  Mermaid  to  a  board  of  four  persons,  two  to  be  ap- 
pointed by  each  government  from  its  diplomatic  and  naval  services.  The 
commissioners  so  appointed  were  to  meet  at  Cadiz  or  Ceuta,  and,  if  they 
should  be  unable  to  agree,  to  choose  by  lot  an  umpire.  They  were  em- 
powered to  determine  the  validity  as  well  as  the  amount  of  the  claim.'^ 

C^eat  Britain  and  Spain. — ^A  difference  growing  out  of  a  collision  between 
the  Spanish  man-of-war  Don  Jorge  Juan  and  the  British  merchant  vessel 
Mary  Mark  was  referred  to  the  British  consul  at  Madrid  and  a  lieutenant 
in  the  Spanish  navy  as  arbitrators.  The  Italian  minister  at  Madrid 
accepted  the  post  of  umpire,  but  his  services  were  not  required,  since  the 
arbitrators,  in  December,  1887,  arrived  at  an  agreement  and  made  an 
award.    This  award  has  not  been  published. 

Great  Britain  and  Yenesnela. — By  a  convention  signed  September  21,  1868, 
these  powers,  ''with  the  view  of  determining  the  amount  of  all  pending 
British  claims  upon  the  Government  of  Venezuela,''  established  a  tribunal, 
with  an  umpire,  ''to  sit  as  a  mixed  commission  to  fiLx  the  amount  due  to 
those  British  subjects  whose  claims  have  not  yet  been  adjudicated  upon." 
This  commission  sat  in  1869  and  made  awards  on  a  number  of  claims.^ 

Great  Britain  and  Yenezaela. — A  treaty  between  these  powers  for  the  set- 
tlement by  arbitration  of  the  boundary  between  British  Guiaiia  and 
Venezuela  was  signed  at  Washington,  February  2,  1897.  The  arbitral 
tribunal  is  to  consist  of  five  jurists,  four  of  whom  are  named  in  the  treaty 
as  follows:  Barou  Herschell  and  Sir  Richard  Henn  Collins,  a  justice  of 
the  British  supreme  court  of  judicature,  both  nominated  by  the  members 
of  the  judicial  committee  of  Her  Britannic  Majesty's  privy  council; 
Chief  Justice  Fuller,  of  the  Supreme  Court  of  the  United  States,  nominated 
by  the  President  of  Venezuela,  and  Mr.  Justice  Brewer,  of  the  same  court, 
nominated  by  the  justices  thereof.  The  fifkh  jurist  is  to  be  selected  by 
the  four  thus  nominated,  or,  if  they  should  be  unable  to  agree,  by  the  King 
of  Sweden  and  Norway.  It  is  announced  that  M.  de  Martens,  of  St.  Peters- 
burg, has  been  selected  as  fifth  jurist,  who  is  also  to  be  president  of  the 
tribunal. 

The  tribunal  of  arbitration  is  charged  to  "  investigate  and  ascertain  the 
extent  of  the  territories  belonging  to,  or  that  might  lawfully  be  claimed 
by,  the  United  Netherlands  or  by  the  Kingdom  of  Spain  respectively  at 

» Br.  and  For.  State  Papers,  LV.  40;  LVIII.  1258. 
«  Br.  and  For.  State  Papers,  LVIII.  2. 

'United  States  and  Venezuelan  Commission,  convention  of  December  6, 
1885,  Opinions,  311;  Br.  and  For.  State  Papers,  LIX.  168;  LXIU.  1065. 


Digitized  by 


Googl( 


5018  INTERNATIONAL   ARBITRATIONS. 

the  time  of  the  acquisition  by  Great  Britain  of  the  colony  of  British 
Guiana/'  an<l  to  ^ determine  the  boundary  line  between  the  colony  of 
British  Guiana  and  the  United  States  of  Venezuela."  In  performing  this 
duty,  the  arbitrators  are  to  be  governed  by  certain  rules  and  by  j>ertinent 
>  principles  of  international  law  not  inconsistent  therewith.  The  rulesare 
as  follows : 

*'(a)  Adverse  holding  or  prescription  during  a  period  of  fifty  ^-ears  shall 
make  a  good  title.  The  arbitrators  may  deem  exclusive  political  control 
of  a  district,  as  well  as  actual  settlement  thereof,  sufficient  to  constitute 
adverse  holding  or  to  make  title  by  prescription. 

**{h)  The  arbitrators  may  recognize  and  give  eifect  to  rights  and  claims 
resting  on  any  other  ground  whatever  valid  according  to  international 
law,  and  on  any  ])rinciples  of  international  law  which  the  arbitrators 
may  deem  to  be  applicable  to  the  case,  and  which  are  not  in  contraven- 
tion of  the  foregoing  rule. 

**  (c)  In  determining  the  boundary  line,  if  territory  of  one  party  be  fonnd 
by  the  tribunal  to  have  been  at  the  date  of  this  treaty  in  the  occupation 
of  the  subjects  or  citizens  of  the  other  party,  such  eflect  shall  be  given  to 
such  occupation  as  reason,  justice,  the  principles  of  international  law,  and 
the  equities  of  the  case  shall,  in  the  opinion  of  the  tribunal,  require.'' 

Within  eight  months  from  the  exchange  of  the  ratifications  of  the  treaty, 
which  took  place  on  the  14th  of  June  1897,  each  party  is  required  to 
deliver  in  duplicate  to  each  of  the  arbitrators  and  to  the  agent  of  the 
other  party  a  printed  case,  accompanied  by  the  evidence;  and  within 
four  months  after  the  delivery  of  the  case  on  both  sides,  each  party  may 
ill  like  manner  deliver  a  counter  cose  and  :idditional  evidence  in  reply  to 
the  case  and  evidence  presented  by  the  other  party.  It  is  made  the  duty 
of  the  agent  of  each  party,  within  three  months  after  the  expiration  of  the 
time  limited  for  the  delivery  of  the  counter  cases,  in  like  manner  to  submit 
a  printed  argument,  which  may  afterward  be  supported  by  oral  argument 
of  counsel.  Further  argument,  either  written  or  oral,  may  be  required  by 
the  arbitrators.  It  is  also  provided  that  the  arbitrators  may  enlarge  by 
not  more  than  thirty  days  the  time  allowed  for  filing  the  cases,  counter 
cases,  and  original  arguments.  The  decision  of  the  tribunal,  which  is  to 
bo  in  writing  and  "signed  by  the  arbitrators  who  may  assent  to  it,"  must, 
*'  if  possible,  be  made  within  three  months  from  the  close  of  the  argument 
on  both  sides." 

Hayti  and  San  Domingo. — In  a  letter  to  the  writer  of  May  4,  1896,  Mr. 
Henry  M.  Smyth,  then  minister  of  the  United  States  at  Port-au-Prince, 
mentions,  among  the  arbitrations  to  which  Hayti  has  been  a  party,  the 
"  long  standing  'boundary  dispute'  between  Haiti  and  San  Domingo,  now 
referred  to  His  Holiness  Leo  XIII.  for  arbitration." 

Italy  and  Braail. — By  a  protocol  of  February  12,  1896,  the  President  of 
the  United  States  was  named  as  arbitrator  to  determine  the  claims  of 
Italian  subjects  against  the  Government  of  Brazil.  The  protocol,  how- 
ever, required  the  sanction  of  the  Brazilian  Congress  and  the  approval 
of  the  Italian  Government,  and  at  the  time  of  the  writer's  latest  advices 
the  matter  had  not  been  disposed  of.  By  another  protocol  of  the  same 
day  (February  12,  1896),  it  was  agreed  that  the  claims  of  Italian  subjects 
against  Brazil  for  requisitions  of  animals,  merchandise,  and  valuables,  in 
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the  States  of  Rio  Grande  do  Snl  and  Santa  Catarina  should  he  referred  to 
a  mixed  commission. 

Italy  and  Penda. — ^Jnne  5,  1890,  the  governments  of  Italy  and  Persia 
entered  into  the  following  agreement: 

''The  government  of  Uis  Imperial  Majesty  the  Shah  of  Persia  and  the 
Government  of  His  Miyesty  the  King  of  Italy,  heing  equally  animated 
with  the  desire  to  settle  in  a  friendly  manner  the  diiference  which  arose 
at  Recht  in  November  1882  between  the  atlministration  of  the  imperial 
Persian  customs  and  M.  Joseph  Consonno,  an  Italian  subject,  on  account  of 
the  importation  by  the  latter  of  ninety -two  cases  of  merchandise,  have 
decided  to  submit  the  question  to  the  judgment  of  an  arbitrator,  who  has 
been  chosen  in  the  person  of  His  Ex.  Sir  W.  White,  ambassador  of  Her 
Majesty  the  Queen  of  Great  Britain  at  Constantinople. 

''For  this  purpose  the  two  high  contracting  parties  have  agreed  that: 

'*  1.  The  documents,  information,  examinations,  and  proofs  of  every  na- 
ture which  the  parties  shall  judge  it  their  interest  to  present  to  the  arbi- 
trator shall  be  submitted  to  his  excellency  within  the  term  of  two  months 
and  a  half  from  the  date  of  the  signature  of  the  present  protocol.  Aft(>r 
this  period  no  production  of  documents  or  proofs  shall  be  admitted ; 

'*  2.  His  Ex.  Sir  William  White  is  requested  to  have  the  goodness  to 
pronounce  h.is  opinion  within  the  period  of  a  month  from  the  date  of  the 
production  of  the  last  documents  by  the  parties ; 

**  8.  The  arbitral  opinion  shall  be  without  appeal  and  the  parties  pledge 
themselves  to  recognize  it  and  execute  it  within  the  space  of  forty-five 
days  from  the  date  of  its  delivery. 

"In  faith  whereof,  His  Highness  Amin^-Sultan,  Grand  Vizier  and  Min- 
ister of  the  Court  of  His  Imperial  Majesty  the  Shah  of  Persia,  and  His 
Excellency  Alexander,  Count  of  Rege  di  Donate,  Minister  of  His  Majesty 
the  King  of  Italy,  at  Teheran,  have  signed  the  present  act,  in  quadruple 
original,  in  the  French  language,  accompanied  by  a  translation  in  the 
Persian  language,  and  have  affixed  thereto  the  seal  of  their  arms. 

"Done  at  Teheran,  the  5th  day  of  the  month  of  June,  in  the  year  one 
thousand  eight  hundred  and  ninety  of  the  Christian  era,  the  16th  of  the 
month  of  Chawal  of  the  year  one  thousand  three  hundred  and  seven  of 
the  Hegira. 

'<AMINiJ:-8ULTAN. 
"A.  DI  DONATO." 

June  12,  1891,  the  following  award  was  rendered : 

"The  government  of  His  Mi^esty  the  King  of  Italy  and  the  government 
of  His  Majesty  the  Shah  having  agreed,  in  virtue  of  a  protocol  signed  at 
Teheran  the  5th  of  June  1890,  to  request  the  British  ambassador  at  Con- 
stantinople, the  very  honorable  Sir  William  White,  to  consent  to  be  arbi- 
trator in  a  litigation  arising  between  M.  G.  Consonno,  an  Italian  subject, 
of  the  one  part,  and  the  administration  of  the  Persian  customs  on  the 
other,  and  the  British  ambassador  having  accepted  this  mandate; 

"  The  British  ambassador,  having  subsequently  asked  the  said  govern- 
ments to  authorize  him  to  associate  with  himself  two  assessors  of  his  own 
choice,  and  the  said  governments  having  consented  to  that  association,  and 
the  arbitrator  having  named  for  that  purpose  M.  Emile  de  Borchgrave^  min- 
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ieter  and  envoy  of  Belgium  to  Constantinople^  and  M.  Egmont  de  Winkler, 
counsellor  of  the  German  embassy  in  the  same  place,  equally  accepting; 

"The  said  arbitrator  and  the  assessors  having  received  the  assurance  of 
the  two  above-mentioned  governments  that  their  decision  would  be  with- 
out appeal,  have  considered  it  just,  after  hearing  the  advocates  of  botli 
parties,  and  having  sought  every  means  of  enlightening  their  conscience, 
to  pronounce  the  following  sentence : 

"  Whereas  the  Persian  customs  at  Recht  had  the  right  to  examine  and 
stamp  the  merchandise  contained  in  the  ninety-two  cases  imported  on 
the  28th  of  November  1882,  by  M.  Consonno,  and  that  the  latter  act-ed 
illegally  in  opposing  that  examination; 

"Whereas  the  Persian  Government  had  the  right,  on  the  refusal  of  M. 
Consonno  to  submit  to  the  customs  formalities  at  Recht,  to  confiscate  the 
said  goods ; 

"  Whereas,  however,  the  Persian  Government,  by  not  using  its  right 
immediately  and  by  leaving  the  dispute  unsettled  for  nearly  eight  years, 
caused  a  manifest  injury  to  M.  Consonno; 

"  ^Vheroa8,  besides,  if  it  is  just,  on  the  one  hand,  to  abandon  to  the  Persian 
Government  the  said  goods  contained  in  the  ninety-two  above-mentioned 
cases,  it  seems  equitable,  on  the  other  hand,  to  pay  the  value  of  them  to 
M.  Consonno  according  to  the  valuation  made  by  him  at  the  custom-house; 

"  For  these  reasons  the  arbitrator  and  assessors  decide  and  declare: 

"  That  the  Persian  Government  remains  and  shall  remain  in  possession 
of  the  ninety -two  above-mentioned  cases  which  it  seized; 

"  That  the  Persian  Government  shall  pay  to  M.  Consonno  the  sum  of 
seventy -eight  thousand  francs,  representing  both  the  value  of  the  goods, 
as  it  was  declared  by  M.  Consonno,  and  all  the  interest  on  this  principal 
sum,  of  which  M.  Consonno  was  deprived  during  nearly  eight  years; 

"That  there  is  no  ground  to  admit  the  reservations  formulated  during 
the  pleadings,  and  since,  by  the  advocate  of  the  applicant,  nor  any  others 
whatsoever ; 

"That  each  of  the  two  governments  shall  pay  the  expenses  occasioned 
by  its  own  procedure,  and  divide  in  common  the  fees  of  the  engrossing 
clerk  and  the  translation  of  the  documents  required  during  the  course  of 
the  arbitration ; 

"  That  the  payments  shall  be  effected  within  the  space  of  forty-five  days 
from  the  notification  of  the  first  sentence;  that  the  sum  adjudged  to  M. 
Consonno  shall  be  paid  to  the  embassy  of  His  Majesty  the  King  of  Italy 
at  Constantinople,  and  the  above-mentioned  expenses  to  whom  due,  also 
in  Constantinople; 

"This  done  and  decided  at  Therapia  the  twelfth  (12)  of  June  one  thou- 
sand eight  hundred  and  ninety-one. 

"William  White, 

"  The  Arbitrator. 

"  BORCHGRAVK, 
/  1  "WlXCKLKR, 

**TkeA88€S8or8." 
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Italy  and  Portugal. — Award  in  the  Case  of  Lavarello.  1 

Sa  Majesty  le  Roi  de  ritalie  et  Sa  Majesty  Tr^  Fiddle  le  Roi  de  Portugal 
dtant  oonvenus  de  soumettre  ^  la  ddcisiou  arbitrale  d'un  jariBconsnlte  & 
nommer  par  le  goavernement  des  Pays-Bas,  le  diff^rend  existant  entre  les 
Han  tea  Parties,  par  suite  des  reclamations  da  snjet  italien  Michelangelo 
Lavarello  centre  le  gonvemement  dn  Portngal,  Sa  Majesty  la  Reine- 
R<^gente  des  Pays-Bas  a  daignd  d^igner  le  soussign^,  Jean  Heemskerk, 
doctenr  en  droit  et  68  lettres,  ministre  d^6tat  et  membre  dn  conseil  d'etat, 
comme  arbitre. 

D^s  lore,  rnessienra  les  envoyds  eztraordinaires  et  ministres  pl^nipoten- 
tiares  des  Hautes  Parties  h  la  Haye,  agissant  d'apr^s  les  instructions  de 
leura  gouvemements  respectifs,  ont  rdgld  Tobject  de  la  decision  arbitrale 
et  les  formes  de  la  procedure  par  un  acte  de  compromis,  fait  h  la  Haye  le 
l*"*  septembre  1891,  portant  en  substance  que  les  Hautes  Parties  sonmettent 
ii  la  decision  de  Farbitre  les  questions  suivantes : 

P  Les  autoritds  sanitaires  de  Cap  Vert  ont-elles  oans6  an  sujet  italien 
M.  A.  Lavarello  les  dommages  et  les  prejudices  pour  lesquels  il  reclame? 

2°  Lui  ay  ant  cause  ces  dommages  et  ces  prejudices,  les  antorites  sani- 
taires de  Cap  Vert  ont-elles  precede  en  conformite  des  lois  et  des  r^gle- 
ments  en  vigour  ^  Cap  Vert  k  Pepoque  oh  le  vapeur  Adria  y  a  mouilie  et  y 
a  ete  ancre,  et  sans  manquer  aux  droits  et  aux  obligations  Internationales 
etablies  par  les  traites  existant  entre  Fltalie  et  le  Portugal? 

3^  Ont-elles  cause  ces  dommages  et  ces  prejudices  par  leur  precede  irreg- 
ulier,  illegal  et  injustifiablef 

Que  Tarbitre,  en  cas  de  decision  affirmative  sur  les  premiere  et  troisi^me 
questions,  lixera  le  moutant  de  Tindemnite  due  &  M.  A.  Lavarello; 

Que  les  memoires  et  les  pieces  justificatives  des  Hautes  Parties  seront 
remises  h  Varbitre  avant  le  l'^^  septembre  1892,  et  qu'apr^s  oette  date  il  ne 
sera  ad  mis  aucun  document  et  aucune  allegation,  k  moins  d^etre  demandes 
parParbitre; 

Que  Farbitre  prononcera  uu  arrdt  motive,  sans  appel,  et  en  remettra  une 
copie  h  ohaoune  des  deux  legations;  et  que  lee  honoraires  de  Tarbitre 
seront  fixes  par  le  gouvernement  des  Pays-Bas  et  payds  par  la  partie  dont 
le  droit  n'aura  pas  ete  reconnu. 

Les  memoires  et  documents  Justificatifs  ont  ete  remis  ^  Parbitre  en  temps 
utile  par  les  chefs  des  legations  rospectives  ik  la  Haye. 

Conformement  ii  Facte  de  compromis,  Farbitre  a  demande  par  sa  lettre 
du  15  novembre  1892,  h  mr.  le  ministre  pieoipotentiaire  d'ltalie  k  la  Haye 
la  production  d'uu  oonnaissement  on  de  connaissements  de  la  cargaison  de 
mats  dans  6 :000  sacs  ^  bord  du  vapeur  Jdria,  que  M.  A.  Lavarello  a  dit 
avoir  vonlu  debarquer  ^  Saint  Vincent  en  octobre  1884 ;  de  cette  demande 
de  documents  il  a  ete  immediatement  fait  part  ^  mr.  le  charge  d'affaires 
du  Portugal  }\  la  Haye. 

Par  sa  lettre  dn  10  Janvier  1893  mr.  le  premier  secretaire  faisant  fonc- 
tions  de  ohef  de  legation  dltalie  &  la  Haye  a  fait  savoir  k  Farbitre  que 
les  documents  demandes  n'existent  pas  et  lui  a  remis  trois  nouveaux  docu- 
ments, savoir  une  declaration  de  temoin  faite  sous  serment  devant  nn  des 
preteurs  k  GSnes  et  deux  lettres  missives,  k  Feffet  de  suppieer  k  la  prenve 
qui  aurait  resulte  on  pu  resulter  du  oonnaissement  ou  des  connaissements 
faisant  defaut. 

^Documentos  apresentados  as  Cortes  nii  Sessao  Legislativa  de  1893, 
Sec^ao  III.  Lisboa,  Imprensa  Nacional,  1893. 
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Mr.  le  charg6  d'affaires  da  Portugal  h  la  Haye,  ^tant  inform^  de  I'ex- 
Istence  de  ces  noaveaux  documents,  a  d^clar^  verbalement  et  par  sa  lettre 
du  12  Janvier  1893,  ne  pas  juger  utile  d'en  prendre  connaissance,  h  moina 
de  nouveaux  ordres  de  son  gouveruement. 

Des  mdmoires  et  documents  justificatifs  des  hautes  parties,  d<imeDt 
examines,  il  rtSsulte  ce  qui  suit. 

En  fait: 

Feu  M.  A.  Lavarello,  n^gociant,  ay  ant  demeurd  h  Reoco,  province  de 
G^nes,  sujet  italien,  maintenant  repr<^8ent<5  par  sea  ayant  cause;  et  dont 
le  gouvemement  d' Italic  a  fait  sienne  la  r^^clamation  contre  celui  de 
Portugal,  a  demando  r<5paration  de  dommages  soufferts  par  lui: 

(a)  Parce  que,  (^tant  parti  le  19  aoiit  1884  de  GSnes,  h  bord  du  pyroscaphe 
postal  italien  Jdna,  lequel  faisait  le  voyage  h  TAmi^rique  du  sud  avec 
escale  anx  lies  de  Cap  Vert,  ayant  patente  nette  ddlivr^e  par  le  consul  de 
Portugal  h  G^ues,  et  sans  aucun  cas  de  maladie  h  bord,  il  est  arrivd  le  28 
du  lueme  mois  k  Saint  Vincent  de  Cap  Vert  et  que  dans  ce  port  les  autor- 
it66  sanitaires  et  civiles  ont  refuse.  5,  lui  Lavarello  et  h  d'autres  voyageurs 
destines  au  mt^me  port,  ainsi  qu'au  navaire  entier,  la  litre  pratique;  que 
non  seulement  ces  autoriti<5s  ont  impoB6  A.  VJdria  et  aux  voyageurs  et 
marcbandises  que  ce  navire  portait,  la  quarantine  de  rigueur,  mais  qn'il 
fut  refuse  i\  lui  Lavarello  de  purger  sa  quarantaine  et  de-d^barquer  les  37 
colis  de  marcbandises  qu'il  avait  apport(^es,  soit  i\  Saint  Vincent  m6me  dans 
une  embarcation  qu'il  aurait  lou(^e  h  cet  effet,  soit  au  lazaret  existant  ik 
Porto  Praia  dans  Tile  de  Santbiago.  Par  suite  de  ces  mesures,  par  lui 
qualifdes  d'illegales  et  arbitraires,  11  fut  dans  la  n6cessit<S  de  rester  k  bord 
dc  VAdria  avec  les  dites  marcbandises  et  de  faire  le  voyage  aux  ports  de 
la  r<^pablique  de  la  Plata  et  retour  k  Saint  Vincent  de  Cap  Vert;  et  il  dit 
avoir  ^prouv6  de  grandes  pertes  sur  les  marcbandises;  k  ces  causes  il 
r(^elama  pour  donmiages,  consistant  en  ces  pertes  et  en  faux  frais,  la  somme 
de  lires  15,500. 

(6)  Que  dans  le  m^me  voyage  du  m^me  pyroscapbe  Adria,  lui  Lavarello 
ayant  acbet<^,  et  cmbarqu6,  h  Buenos  Ayres  et  k  Montevideo,  6:000  sacs  de 
maiB  pour  la  somme  de  lires  55,352.20,  lo  fret  pour  Saint  Vincent  compris, 
il  arriva  de  nouveau  k  ce  pork  le  18  octobre  (effectivement  c'^tait  le  16 
octobre)  1884 ;  que  VAdria  y  fut  mis  en  quarantaine,  quoique  n^ayantaucnn 
cas  de  maladio  k  board  et  venant  d'un  port  indemne;  que  le  meme  jour  lea 
dites  autoritos  de  Saint  Vincent  permiront  que  lui  et  les  autres  voyageurs 
k  m^me  destination  louassent  une  barque  (schooner )  pour  les  transporter 
eux  et  leurs  bagages  et  marcbandises  au  lazaret  de  Porto  Praia,  &  Teffet 
d'y  purger  la  quarantaine;  qu'eu  meme  temps  la  permission  fut  accord<^e 
au  capitaine  de  VAdria,  M.  Caffarena,  de  dr^chargcr  les  sacs  de  mais,  qui  se 
tronvaient  k  bord,  pour  les  importer  }\  la  douane  de  Saint  Vincent  apr^^s 
qu'ils  eussent  6i6  expos<5s  k  Fair  pendant  vingt-quatre  beures  dans  des 
gabares  ouvertes;  que  lui  Lavarello  loua  k  cet  effet  deux  gabares  de 
Messieurs  Cory  Brothers  k  Saint  Vincent;  mais  qn'apr^s  que  512  sacs  de 
ma'is  eussent  6t6  transbord^s,  un  contre-ordre  fut  donn^  et  VAdria  se 
trouva  forc6  de  continuer  le  voyage,  de  sorte  que  5,4^  sacs  de  mais, 
restant  k  bord,  durent  6tre  transport<^s  k  G^nes,  oh  ils  furent  vendns  au 
meilleur  prix  possible,  savoir  de  lires  39,284,  tons  frais  d^uits,  de  sorte 
que  lui  Lavarello  (^prouva  une  perte,  au  lieu  du  gain  edp6r6  sur  cette 
marcbandise,  laquelle,  d'apr^s  lui,  valait  dans  ce  meme  temps  k  Cap  Vert 
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environ  lires  33  le  sac,  at  aurai  done  pa  rapporter  lires  198;000;  il  estima 
le  dommage  souifert  ^  cette  cause  a  lires  134,000. 

(e)  Que  lee  512  sacs  de  mais  dcbarqn^s  par  suite  des  ordres  mentiounds 
ci-dessns,  rest^rent  pendant  quelquers  jours  exposi^s  h  la  pluio  dans  une 
on  deox  gabares  onvertes,  avant  d'etre  emmagasinds  en  douane  h  Saint 
Vincent;  qa'ii  cette  cause  le  mais  fut  avari^  en  partie  et  que  lore  de  Fen- 
trde  en  douane  de  cette  marchandise,  11  manqna  38  sacs,  probablement 
vol^s ;  que  les  474  sacs  restants  durent  ^tre  vendus  h  bas  prix  et  ne  rap- 
port^rent  que  393,000  r6is,  ou  environ  lires  2,000  (ce  compte  a  depuis  6t6 
rectifi6  par  le  plaignant  et  le  rendemeut  des  474  sacs  de  mais  reconuu  avoir 
6t6  663,385  r6is);  le  dommage  qu'il  a  sonffert  de  ce  chef  a  6t6  6vala6  par 
lui  k  lires  14,688.20. 

£n  total  la  reparation  de  dommages  demand^e  s'dl^ve  !\  lirea  164,188.20. 

A  ces  plaintes  et  r<^clamations  le  gouvemement  de  Portugal,  dans  son 
m^moire,  accompagn^  de  documents  justiticatifs,  oppose  (en  substance)  les 
moyens  de  defense  suivants : 

{ad  a)  Qu'il  est  vrai  que  le  28  aodt  1884  les  antorit^s  de  Saint  Vincent  de 
Cap  Vert  ont  refusd  k  VAdriaj  venaut  de  Genes,  la  libre  pratique  et  out  ap- 
pliqn<S  la  quarantaine  de  rigueur  aux  voyageurn  et  aux  marchandises  se 
trouvant  k  bord  de  ce  navire,  meme  qu'elles  ont  refnsd  aux  voyageurs 
destines  aux  lies  de  Cap  Vert  de  louer  une  embarcation  h,  Teifet  de  se  fair 
transporter  avec  leurs  bagages  an  lazaret  de  Porto  I'raia,  mais  qae  les 
autorit^'S  portugaises  ^  Saint  Vincent,  savoir  le  gouverneur  des  lies  de  Cap 
Vert  et  le  d6]e,gu6  de  la  Junte  de  sant^,  n'ont  pas  d^fendn  au  capitaine  de 
VAdria  de  se  rendre  k  Porto  Praia;  qu'ils  lui  ont  seulement  fait  entendre 
qn'il  ne  pouvait  pas  compter  quMl  y  serai t  admis  pour  purger  la  quarautiue ; 
que  d'ailleurs  les  autorit<^8  de  Saint  Vincent  ont  agi  en  cette  Jiffaire  en  con- 
formity aux  lois  existantes,  tout  au  moins  aux  instructions  donn^es  par  le 
gouvemement,  parce  que  le  port  et  la  ville  do  Genes  dtaieut  infectds  de 
cbol6ra,  ce  qui  n'<5tait  pas  encore  offlcieilement  portd  k  la  connaissauce  des 
autorit^s  de  Cap  Vert,  mais  ce  qu'elles  avaient  appris  par  lettres  et  t6\6- 
grammes  particnliers;  mais  que  depuis  lors  ces  nouvelles  se  sont  trouvdes 
confirmees  par  uu  bulletin  de  la  sante  maritime  de  Lisbonne,  du  6  aodt 
1884,  ins6r6  daus  le  IHario  do  governo  n."  177,  et  re^u  k  Saint  Vincent  le  12 
septembre  1884,  vu  que  cet  organe  otYiciel  ad(^clarc  le  port  de  Genes  infects 
de  ohdl^ra  depuis  le  31  juillet  1884;  que  la  pateute  nette,  ddlivrde  par  le 
consul  portugais  k  Genes,  ne  donnait  aucun  droit  au  navire  pour  etre  ad- 
mis en  libre  pratique,  mais  ne  valait  qu^\  titre  d'information  pour  les 
antorit^s  de  Saint  Vincent;  quo  d'ailleurs  les  pertes  subies  par  Lavarello 
8ur  les  37  colis  de  marchaudises  n'dtaient  pas  prouv^^es,  mais  que,  s'il  avait 
Bubi  des  dommages  par  le  fait  (Lbs  mesurcs  sanitaires,  celles-ci  avaient  it6 
appliqndes  k  bon  droit  et  seulement  pour  des  motifs  de  salut  public. 

(ad  b)  Que  le  16  octobre  1884,  VAdrittf  en  revenant  au  port  de  Saint  Vin- 
cent, apr^s  nn  voyage  ^  Buenos  Ayres  et  Montevideo,  a  6t6  mis  en  quaran- 
taine, qnoiqne  ces  deux  ports  fnssent  indemnes  et  qn'il  n'eilt  pas  de 
malades  i\  bord,  k  cause  de  sa  provenance  de  Genes,  laquelle  ville  etait 
alors  offlcieilement  d6claroe  infectoe  de  choldra;  que  vu  la  longueur  du  voy- 
age (58  jours  en  tout)  et  les  patentes  nettos  ddlivr^es  dans  rAm<$rique  du 
Sud,  les  mesures  sanitaires  furent  moius  rigoureuses  qu'au  mois  d'aotlt; 
qu'^  cette  cause  Lavarello  et  les  autrcs  vo^^igeurs  destines  aux  lies  de  Cap 
Vert  parent  se  rendre  avec  leurs  baggages  et  marchandises  au  lazaret  de 
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Porto  Praia  dans  une  embarcation  (le  schooner  Maria)  par  enxlon^e;  qne 
de  mome  la  permission  fut  donn6e  de  d^.barquer  nne  oargaison  de  mais, 
seulement  sons  la  condition  d'dtre  expos<5e  h  Pair  dans  des  gabares  onver- 
tes  pendant  un  jour;  que  cette  derniere  clause  6tait  motiv^e  par  ce  qne 
le  mais  pouvait  s'dtre  trouv6  en  contact  avec  les  marchandises  charg^es  h 
Genes. 

Qne,  quant  an  contre>ordre  qui  anrait  emp^ch6  le  d^cliargement  de  la 
plus  grande  partie  des  6,000  sacs  ne  mais,  le  gouvernement  de  Portugal  con- 
sid^re  la  r^^clamation  de  Lavarello  comme  mal  fond<Se,  parce  qu*il  n'a  pas 
prouY6  6tre  propi^taire  de  cette  quantite  de  mats,  ni  qne  ce  mais  avait  6t6 
charg(5  h  Buenos  Ay  res  ou  h  Monte  vi<leo  avec  destination  pour  Saint  Vin- 
cent;  ni  qu'uu  contre-ordre  an  d<^chargenient  ou  un  ordre  pour  pr<5cipiter 
le  depart  de  VJdria  an  17  octobre  1884,  aient  6t6  donnds;  qu^au  contraire 
le  capitaine  de  ce  navaire  a  d^charge  antant  de  mais  qn'il  a  vonlu,  savior 
512  sacH,  dont  nn  connaissement  se  tronve  parmi  les  pieces  justificatives  de 
Lavarello,  et  qu'ensuite  ce  capitaine  est  parti  libremeut  dn  port  de  Saint 
Vincent  apr^s  avoir  prls  des  vivrcs  et  dn  charbon  h,  bord. 

(ad  c)  Que  ni  Pavairo,  qui  aurait  6X6  causdepar  la  pluie  pendant  qne  les 
512  saos  do  msiis  <$taient  expos<^s  h  Pair  dans  nne  on  deux  gabares  ouvertes, 
ni  le  pr(^tendu  vol  de  38  sacs  n*ont  ^to  prouv<:^s;  qu'an  contraire  il  n'a  pas 
,plu  h.  Saiut  Vincent  pendant  les  17«  et  18«  jours  d*octobre  et  en  petite 
quantity  an  19«  de  ce  mois,  au(}uel  jour  on  avait  iini  d'emmagsiner  le  mais 
en  donane;  que  512  ou  m^me  514  sacs  de  cette  c6r6ale  ont  6t6  dMouan<^6 
en  bon  <^tat,  excepts  qnelque  coulage  d'uu  petit  nombre  de  sacs ;  que  le8 
droits  d'entr6e  ont  6t6  payds  sur  le  nombre  entier  par  Lavarello  ou  son 
mandataire;  qn'ainsi  il  n'y  a  pas  lieu  d'admettre  qu'il  serait  dO  an  plaig- 
nant  nne  reparation  de  dommages  dprouvds  par  lul  h,  ce  snjet. 

En  droit : 

Consid^rant  qu'il  y  a  lieu  de  poser  les  trois  questions  mentionn<5e8  duns 
le  compromis,  sdparari^ment  i\  P<^gard  de  chacun  des  griefs  mis  en  avant 
par  le  plaignant;  et  ainsi  quant  ii  la  plainte  8»h  a: 

Considcrant  qne  les  Hautes  I*arties  sent  d'accord  sur  les  faits  qui  se  sent 
passes  en  aoClt  1884  ik  Saiut  Vincent,  excepts  en  ce  que  le  Gonvernement  de 
Portugal  ne  reconnalt  pas  que  les  antorit^s  de  Saint  Vincent  aient  em- 
pc^cbe  VAdria  de  pnrger  la  quarantaine  de  rigeur,  qui  lui  avait  6M  imposde; 

CoDsiddrant  sur  ce  point,  que  le  capitaine  de  VAdria  faisait  escale  h 
Faint  Vincent  h  la  seule  fin  de  ddbarquer  15  passagers  et  leurs  bagages  et 
marcbandises,  parmi  lesquels  ^tait  M.  A.  Lavarello  avec  les  37  colis  de 
marchandises,  chargi^es  par  lui  ii  cette  destination  ;  que  d^ipres  le  journal 
de  bord  du  30  et  31  aoftt  1884  {jpiece  justificative,  u»  33)  le  pyroscaphe  lur 
ddclard  en  quarantaine  et  on  ne  lui  permit  de  dobarquer  ni  voyageurs  ni 
marchandises  pour  le  lazaret,  pas  memo  de  conduire  on  faire  conduire  ces 
voyageurs  h,  Porto  Praia,  dans  Pile  de  Santhiago,  ce  qui  avait  6X6  demandd 
express^ment,  mais  ce  qui  fut  refusd;  que  n'ay^nt  pas  moyen  de  faire 
autrement,  VAdria  parti t  le  31  aoAt  apr^s  midi  pour  Montevideo,  ayant 
auparavant  charge  177  tonnes  de  charbon ; 

Consid^rant  que  cette  relation  du  journal  de  bord  se  tronve  conform^e 
en  tous  points  par  une  lettre  du  capitaine  Caffarena  dat^e  du  30  aoftt  1884 
au  consul  d'ltalie  k  Saint  Vincent  {piece  n°  34)  ot  par  la  response,  dat^e  da 
memo  jour,  de  Mr.  J.  V.  Miller,  vice-consul  d'Allemag^e,  faisant  fonctions 
de  consul  d'ltalie,  dans  laquelle  il  rend  compto  des  ddniarclies  tent^es  en 
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vain  aupr^s  dii  gouverneur  g<^n<^ral  dee  lies  de  Cap  Vert  et  aupr^8  du  d^^- 
g\\6  du  service  satiitaire  pour  obtenir  le  d^barqaement  en  qnarantaine  & 
Porto  Praia  {pUoe  n?  35) ;  qu'elle  est  encore  oonfirm^e  par  one  requete 
envoy<^e  lememe  jour  par  Henri  Lubrano,  passager  h  bord  de  VAdria,  venant 
de  Gdnes,  h  mr.  le  d^l(^gu(^  de  la  junte  de  santt)  h  Saint  Vincent;  h  Feffet  de 
u'6tre  pas  forcd  de  faire  le  voyage  avec  sa  famille  k  FAmerique  du  Sud,  no- 
tammant  an  Br^sil;  oh  la  fi^vre  janne  existait  (piece  n"  37) ;  et  par  nne  pro- 
testation sign^e  par  neuf  snjets  italiens,  r<^sidant  h  Saint  Vincent,  dont  les 
signatures  ont  ^t^  l^galisi^es  par  Mr.  C.  Martins,  agent  cousulaire  d'ltalie  k 
Saint  Vincent,  le  6  septembre  1884,  se  plaignant  de  ce  que  leurs  oompa- 
triotes,  les  voyageurs  h  bord  de  VAdria,  sVtaient  vu  refuser  la  permission 
de  d^barquer  avec  leurs  bagages  et  marchandises,  quoique  le  navire  eAt  une 
patente  nette  et  quo  Texistence  du  chol<^ra  en  Italic  ne  f(lt  pas  constat^e, 
tandis  qne  le  m6me  jour  les  m^mes  autorit(^s  &  Saint  Vincent  avaient  donnd 
la  permisision  h  plusieurs  voyagenrs,  arri v<^s  i\  bord  du  vapeur  Elbe  venant 
d'Angleterre,  de  d(^barquer  avec  leurs  bagages  dans  une  goMette  lou^e  h 
cet  effet  pour  les  conduire  h  Porto  Praia,  et  cc  quoique  les  ports  Angleterre 
fuBsent  offlcellement  d<^olar<^8  infect<$s  de  chol<^ra  {iHvce  n"  36) ;  et  eufin  par 
une  protestation  dat'<5e  du  30  aofit  1884,  sign<^e  par  Lavarello  lui-mcme, 
Michel  et  Henri  Lubrano  et  L.  Germauetti,  tons  passngors  ii  bord  de  VAdria, 
adre88(5e  au  consulat  italien  k  Saint  Vincent  et  l<^gali8de  comme  oi-dessns, 
contenant  plainte  de  ce  qn^en  d<^pit  des  lois  et  trait<^8  existants,  on  leur 
refusait  de  purger  leur  quarantaine  et  qu'ils  allaient  etre  forci^s,  ii  leur 
grand  dominage  pc^cuniaro,  5.  faire  nn  voyage  ii  PAmerique  du  Sud  et  h 
ramportcr  leurs  marchandises  (pit'ce  n"  38); 

Considc'rant  que  Lavarello  a  produit  un  connaissement  dat6  h  Gf'neB  le 
18  aodt  1884  et  sign^  K.  Piaggio  &  Fils,  portaut  que  lui  Lavarello  avait 
charge  snr  VAdria  avec  destination  li  Saint  Vincent,  37  colis  de  marchan- 
dises, savoir :  2  caises  marbre  ouvr(^,  1  caisse  bouclions,  1  caisse  biscuits, 
6  colis  chemises  de  coton,  1  beurre,  1  fdt  de  vin,  4  colis  sucre,  20  comesti- 
bles divers,  et  1  cuisine  en  fer  (pieces  n"  18)  j  qu'il  a  encore  prouv^  par  les 
com|)tes  acquitti^s  de  fournisseurs  i\  G(^nes  et  autres  lieux  et  par  une  dt^clara- 
tion  des  proprii^taires  do  VAdria  R.  Piaggio  &  Fils  (pieces  n^  2  h  17  et  19), 
qu'il  avait  achet<^  et  payt^  les  dites  marchandises  pour  des  sommes,  se 
montant  i\  15:072,81  lires,  et  payo  pour  son  voyage  de  G/^nes  h  Saint  Vin- 
cent, 250  lires ;  pour  fret,  idem,  3G9,75  lires ;  pour  passage  et  fret  de  Saint 
Vincent  a  Montevideo  et  retour,  1,000  lires;  ensemble,  16:719,56  lires. 

Considt^rant  que  les  dites  marcliandises  ont  6t6.  d<^charg6es  le  16  on  17 
octobre  1884  dans  le  schooner  portngais  Sfaria,  transport<^e8  k  Porto  Praia, 
et  de  retour  h,  Saint  Vincent,  emmagasin(^es  en  douaue  le  27  et  d(^douan(^cs 
le  28  du  mome  mois  avec  declaration  do  valeur  totale  de  207$490  r^is 
(Equivalent  i\  lires  1 :  151,62^)  suivant  la  d<^claration  sp(^cifiEe  du  directeur 
de  la  douane  J.  H.  D.  Ferreira,  dati'e  a  Saint  Vincent  le  22  fevrier  1886  i\ 
son  chef,  le  secr<^taire  gEn<^ral  du  gouvernement  h,  Praia  (Mdmoire  pour  le 
Gouvernement  portugaie,  documents,  p.  112  a  115). 

Consid^rant  que  le  compte  de  vcute  de  ces  marchandises  manque;  mais 
que: 

1°  Le  directeur  de  la  douane,  d'apn'^s  la  declaration  cit<^e,  s'est  content<S 
d'nne  Evaluation  s\  une  valeur  vEnale  de  beaucoiip  inferieure  au  prix 
coCltant  et  cortifiE  que  du  moins  10  colis  (de  fruits)  otaient  gatEs;  2^  quo 
Boivant  les  dEolarations  faiteB  par  cinq  sujets  italiens  rEsident   k   Saint 
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Vincent,  par  devant  1 'agent  consalaire  d'ltalie,  s\  di verses  dates  en  1886, 
les  comestibles  apportt^s  pur  Lavarello  en  &otit  1884,  sent  arrivds  en  msa- 
vais  etat  eu  octobre  de  la  mAme  ann<^e  et  qae  les  antres  marcbandises  ne 
pouvaient  pins  rapporter  que  50  pour  centde  moins  qn'elles  n'auraient  pn 
▼aloir  en  aoat;  notaniment  le  n^gociant,  C.  B.  Figari,  a  d^olar6  que  quel- 
(pies-unes  de  ces  marcbandises  avaient  ^t^  apport(^es  de  G^nes  en  commit- 
sion  pour  lui  Figari,  et  qu'en  aoftt  11  les  aurait  prises  pour  lires  10:000, 
mais  qne,  deux  mois  plus  tard,  elles  avaient  50  ponr  cent  moms  de  valenr ; 

(/OnHid^rant  que  de  tout  ce  <iui  pr<^c6de  il  r<^sulte  que  les  antorit^s  de 
Saint  Vincent  ont  caus6  des  dommages  et  pr(^judices  h  M.  A.  Lavarello  par 
leurs  actes  en  aoflt  1884,  et  qu'ainsi,  la  premiere  question  dn  oompromis 
doit  Hre  r<^solue  afiirmativement ; 

Consid^rant  qnant  k  la  deuxi^me  et  la  troisi^me  question  dn  oompromis: 
que  les  traitcs  existant  entre  les  Hautes  Parties  ne  contiennent  aacune 
stipulation  spt^ciale  ti  lYgard  des  mesuros  sanitaireH  en  cas  d'<^pid<Fmie: 
que  par  consi^quent  les  sujets  et  les  navires  d'nne  nation  amie  dolvent  ko 
soumettre  a  la  loi  locale  des  ports  et  autres  lienx,  ou  ils  se  trouvent  en  pays 
ami,  et  qu'en  revanche  ils  ont  le  droit  d'etre  trait(^s  impartialement  et  k 
lYgal  d'autres  ctrangers  ou  nntionaux;  que  le  traits  de  commerce  entre 
ritalie  et  le  Portugal  du  15  juillet  1872  garauttt  en  g<5n(5ral  la  liberty  de 
commerce  et  de  navigation  anx  sujets  italiens  sur  le  territoire  x>ortugais 
(article  1'*^)  et  bien  que  selon  Particle  26"  tons  les  autres  articles  da  traiu^ 
sont  applicables  seulenient  dans  la  m^tropole  et  les  ilesadjacentes,  cepend- 
ant  ce  m^me  article  garantit  dans  les  colonies  portugais  anx  navires  ital- 
iens le  traitement  de  la  nation  la  plus  favorist^e;  et  const^quemment  ce 
trait<^  est  incompatible  avec  des  mesures  qui  entraveraient  exceptionnele- 
ment  ou  arbitrairement  la  libert^S  de  comnicr<'e  de  navires  et  voyageur^ 
italiens  dans  ces  colonies ; 

Consid^^rant  que  le  rcglement  du  service  de  santtS  maritime  du  12  novein- 
bre  1874,  qui  en  1884  <^tait  en  vigueur  anx  lies  de  Cap  Vert,  prescrit  dans 
Particle  94  que  len  navires  provenant  de  ports  non  infecU^s  avec  patentee 
nettes,  seront  admis  eu  libro  pratique,  mais  que  le  $  2  du  mcme  article 
admet  une  exception  pour  le  cas  ou  Pinspecteur  en  chef  apprendra  officiel- 
lement  ou  d'antro  source  autbentique,  que  (entre  autres)  dans  les  ports  de 
d(^part  il  s'est  manifest<^  des  cas  de  choli^ra  morbus  dans  Pun  des  cinq  Jours 
qui  auront  suivi  le  depart  de  la  memo  embarcation ;  dans  ce  cas  la  quaran- 
taine  devra  ^^tre  appliciuce  confonncnientauxautresarticlesdur^.glement; 

ConBid<5rant  qu'au  mois  d'aoAt  1884  la  circonstance  pr(5vae  par  le  $  2 
s*est  r<^ali8<^e  en  effet  h  Pcgard  du  port  de  Genes;  qu'ainsi  les  autoriti^s 
civiles  et  sanitaires  de  Saint  Vincent  ont  l^galenient  refus<S  la  libre  pra- 
tique 5.  VAdria  et  aux  voyagenrs  h  bord  de  ce  navire;  mais  qu'en  leur  re- 
fusant  Poccasion  et  en  les  mettant  par  consequent  dans  Pimpossibilit<^  de  se 
soumettre  li  la  quaran taine,  mome  de  se  rendre  au  lazaret  de  Porto  Praia, 
ces  autoritf^s  de  Saint  Vincent  ont  ontrepasso  les  bomes  de  leur  poavoir 
legal ;  qu'elles  se  sont  notamment  <:^cartce8  des  articles  87  et  99  du  r^gle- 
raent  Qit6,  ci-dessus;  qn'il  est  vrai  qu'un  nrrctc  du  26  juillet  1884,  ^.man<^. 
du  ministere  de  Pinterieur  i\  Lisbonne,  autorisa  des  mesures  plus  s^v^res 
pendant  P^pidr^mie  du  cholc^ra,  qui  sevissait  alors,  notamment  la  defense  de 
d^barquer  des  personnes  ou  de  docharger  des  marcbandises,  appliqnde  anx 
navires,  provenant  des  ports  infectt^s,  mais  que  cet  arrets,  d'apr^s  sa  te- 
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near,  ne  concemait  que  le  oontineDt  et  lea  lies  adjaoentes;  donlespro- 
vinoes  d'outre-mer,  nomm^ment  les  lies  de  Cap  Vert; 

Consid^rant  qa'il  suit  de  ce  qui  precede,  qn'on  ne  peut  que  r^poudre 
n6gativement  h  la  denxi^me  et  affirmativement  k  la  troisi^me  question  du 
compromi^ ; 

Consid6rant  que  pour  I'^valuation  des  dommages  ^prouvds  par  Lavarello 
par  suite  des  mesures  arbitraires  prises  }\  son  ^gard  par  les  autorit^s  civi- 
les  et  sauitaires  de  Saint  Vincent,  les  frais  de  voyage  et  le  iret  qu'il  aurait 
6'pargu6s,  si  on  lui  avait  permis  do  ddbarquer  on  de  se  rendre  an  lazaret  de 
Porto  Praia  en  aodt  1884,  sont  de  lires  1,000;  qu'il  y  a  lieu  d'admettre 
qull  n'obtint  en  octobre  1884,  et  plus  tard  qu'un  prix  pen  sup^rieur  k  la 
somuie  de  lires  1 :125,62^  h  laquelle  les  marohandises  furent  6valu<^es  lors 
du  d^douanement  k  la  fin  d'octobre;  que  cependant  I'italien  Figari,  deme- 
urant  k  Saint  Vincent,  dont  Lavarello  a  invoqu<5  le  t^moignage,  a  (l<^clar<$ 
plus  tard  Stre  prSt  k  payer  encore  lires  5:000  telles  de  ces  marchandises, 
dont  il  aurait  donn^  auparavant  lires  10,000;  qu'ainsi  k  d^fautdedon- 
n^^es  plus  precises  sur  les  partes  snbies  et  la  chance  de  gain  manqu<^e  sur 
ces  marchandises,  11  y  a  lion  d'dvaUier  les  dommages,  dont  reparation  est 
due  k  Lavarello,  k  lires  11,000. 

Quant  k  la  plainte  sub  b. 

Cousid^rant  qn'il  est  av^rd  que  VAdria,  6tant  revenue  des  ports  du  Rio 
de  la  Plata  le  16  octobre  1884,  an  port  de  Saint  Vincent,  a  dtd  soumis  il  la 
quarantaine  sans  autre  metis  donnd  que  sa  provenance  de  Genes;  que  cette 
mt^Hure  paralt  tr6s  rigoureuse  apr^s  un  voyage  de  cinquante-huit  jours 
sans  cas  de  maladie  contagieuse  k  bord,  mais  que  cette  rigueur  ne  di^passe 
pas  les  termes  du  rdglemcnt,  cit6  plus  haut,  notammeut  des  articles  99  et . 
114 ;  que  d'ailleurs  Lavarello  et  les  autres  voyageurs  italiens  k  bord  de 
VAdria  se  sont  Honmis  aux  mdsures  quarantanaires  en  louant  le  schooner 
Maria  pour  se  faire  transporter  avec  leurs  bagagcH  Porto  Praia  et  deux 
gabares,  aftn  de  recevoir  du  niais  qui  serait  d<?charg<^  de  VAdria  pour  entrer 
e&suite  en  douane,  et  qiie  nulle  r^^clamation  n'a  6X^.  faite  k  cause  de  la  mise 
en  quarantaine ; 

Oon8id<5rant  que  le  sujet  de  la  plainte  port<^e  est,  que  la  permission  don- 
nde  par  les  autoritds  du  port  de  Saint  Vincent  pour  d<^cbarger  dn  mais, 
appartenant  k  Lavarello,  aurait  4t6  retiree  arbitrairement  par  les  m^mes 
autorit^s  qui  I'avaient  donnde  et  que  le  navire  aurait  6t6  foTc6  de  partir; 
que  ces  faits  sont  contestds  formellement  par  le  gouvemenient  de  Portugal ; 

Oonsiddrant  que  Lavarello  a  prodnit  la  preuve  dlrecte  quMl  dtait  chargeur 
et  propridtaire  de  512  sacs  de  mais,  qui  ont  dtd  ddcharg^^s  du  16  an  17  octobre 
1884,  savoir  le  connaissemeut  {pi^ce  n°  44)  datd  de  Buenos  Ayres  le  25  sep- 
tembre  1884,  sigud  par  le  capitaine  de  VAdria  (M.  Caffareiia)  contenant  le 
nom  du  chargeur  £.  Piaggio,  celni  du  consignataire  M.  A.  Lavarello,  et  en 
outre  un  endossement  k  F.  Diaa  de  Carvalho  Braga  en  date  du  30  octobre 
1884,  sigu'.^.  pnr  M.  A.  Lavarello  lui-m^me,  et  deux  remarques  sign^es  par  lo 
greffier  de  la  douane  k  Saint  Vincent,  V.  F.  F.  Vidal ;  que  ce  document  fait 
preuve  pleine  et  enti^re  pour  Lavarello  de  la  propri(^te  du  mais  lors  de 
Tarriv^e  de  VAdria  k  Saint  Vincent,  selon  les  articles  558  et  559  du  code  de 
commerce  italien ; 

Considdrant  que  pareille  pi^ce  n*a  pas  6ii6  produite  pour  prouver  que 
Lavarello  dtait  chargeur  et  proprictaire  de  6,000  sacs  de  mais  destines  pour 
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Saint  Vincent  et  que  eelon  lea  doouments  prodaits  en  Janvier  1898,  par  le 
gonveniement  dltalle,  depareilles  pieces  n'existen t  pan  etn'ont  pas  exists 
h  regard  des  saos  de  male  non  d^charg^B  ji  Saint  Vincent;  que,  probable- 
ment  pour  supplier  au  manque  de  ces  connaiasements,  M.  A.  Lavarello  a 
produit  deux  comptea  (pieces  noa  26  et  32)  ^manant  tooa  deux  de  la  maisoii 
de  commerce  Rocco  Piaggio  &  Fils;  de  O^nea,  le  premier  dat^  de  GPnes  le 
4  novembre  1884,  et  poi-tant  facture  ponr  I'achat  de  1,270  aaca  de  mais 
embarqu^s  k  Bnenoa  Ayres,  et  4,684  aaca  de  mala  embarqu<^a  k  Montevideo, 
ensemble  5,954  aaca,  avec  deatination  ^  Saint  Vincent  de  Cap  Vert  poor  le 
compte  de  Lavarello,  an  prix  de  Urea  45,349.10  et  pour  fret,  aaaurance  et 
commiasion  lirea  10,623.10,  ensemble  lirea  55,972.20  payablea  le  15  Janvier 
1885,  a  G^nea;  le  aecond  dat<^  de  la  mAme  ville  le  15  d^cembre  1884,  et  por- 
tant  compte  de  vente  de  5,454  aaca  de  maia  ex  Adiia  an  prix  de  lirea  41,721.25, 
dont  h  d^dnire  pour  d^barqnement  (de  4,000  quintaux),  timbrea,  fraia  de 
donane,  peaage  {h  3,830  qninteanx),  courtage,  commission  et  del  credere 
lirea  2,729.70;  d,  ajouter  pour  int^r^t  d'nn  moia  lires  292.45,  faiaant  nn 
produit  net  au  15  Janvier  1885  de  lirea  39,284,  de  aorte  que  M.  A.  Lavarello 
7  eat  d6hit6  pour  le  aolde  de  lirea  16,688.20  h  la  m^me  date;  que  la  sin- 
c6rit^  du  rdaultat  ou  aolde  de  ce  dernier  compte  a  6t6  affirm^e  aoua  aerment 
par  mr.  Erasme  Piaggio,  cbef  de  la  maison  Rocco  Piaggio  &,  File  (en 
liquidation)  devant  un  dea  prdteurs  h  G^nea,  le  31  d6cembre  1892;  que  cea 
pieces  qnoiqne  ne  falsant  pleine  prenve  qu'entre  lea  partiea  ellea  m^mes 
(Lavarello  et  Rocco  Piaggio  &  Fila),  offrent  cependant  une  forte  pr^ 
aomption  pour  affirmer  que  Lavarello  avait  k  bord  de  VAdria  5,954  aaca  de 
mala  h  aa  disposition ; 

Consid<5rant  que  lea  documents  cit^a  laiaaent  pourtant  quelques  do  tea 
quant  h  la  destination  de  cea  aacade  maiaaavoir:  1^  D'aprt"^  la  pi^i-e  n"  26, 
le  fret  du  cbargement  eat  port^  au  d6bet  de  Lavarello  depuia  lea  deux 
porta  de  la  Plata  h  Saint  Vincent,  maia  d'apr^a  la  piece  n<*  32  aucun  fret 
n'eat  port'6  i\  sa  charge  pour  le  voyage  de  Saint  Vincent  k  G^nea;  2^  Parmi 
lea  documents  justificatifa  du  Mimoirepour  le  gouvemement portugais,  page 
112,  on  trouve  la  traduction  d'un  certificat  de  la  douane  de  G^nes,  portant 
specification  dea  chargementa  de  maia,  ddbarqu6a  ex  Jdria  en  novembre 
1884,  entr(^s  en  donaoe  et  d^douan^a  k  GAnea;  on  y  trouve  (outre  2,009 
sacs  (le  mais  pour  nn  autre  cbargeur),  1,258  ou  1,259  aaca  de  ma7a  charges 
h  Buenos  Ayres,  destinies  pour  G^nes,  dont  ^tait  cbargeur  E.  Piaggio  h 
ordre  et  4,684  sacs  de  mats  charg6a  pareillement  h  Buenoa  Ayrea,  dealings 
pour  G(>nea,  dont  ^tait  cbargeur  £.  Piaggio  k  lui-m^nie ;  cea  deux  parties 
de  ma'is  out  6t6  d<^douandes,  ^tant  vendues  h  P^tranger ;  admettant  que  la 
difference  de  1,258  ou  1,259  aacs,  pour  la  premiere  partie,^  1,270  aaca  aoit 
une  quantity  n^gligeable,  et  que  la  provenance  de  Buenoa  Ayres  ait  ^t^ 
not<^e  par  erreur  (au  lieu  de  Montevideo)  pour  la  deuxi^me  partie,  on  pent 
admettre  ridentit<$  de  cea  deux  partiea  de  niaia  conaigui^es  h  G^nes,  en- 
semble 5,942  ou  5,943  sacs,  avec  les  5,954  sacs  dont  Pacbat  est  iK)rt6  en 
compte  h,  Lavarello  par  la  piece  n»  26;  alors  Lavarello  dtait  le  senl  ayant 
droit  sur  ce  cbargement  de  mais  et  out  doit  conclure  en  m^.me  temps,  que 
lea  512  sacs  de  mais  d^cbargds  du  bord  de  VAdria  aur  des  gabarea  n'ont  paa 
6t6  d^duita  de  ce  cbargement,  maia  se  trouvaient  en  outre  dans  la  poaaea- 
aion  de  Lavarello;  de  la  on  devra  tirer  la  consequence:  3**  Que  Lavarello 
en  faiaant  aa  premiere  reclamation  le  25  octobre  1885,  quelquea  moia  apr^a 
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avoir  apnr^  son  compte  avec  Rooco  Piaggio  &  File,  se  soit  tromp^  ^trange- 
nieDt  k  son  propre  d^savantage,  en  Boatenant  qn^l  avait  (en  octobre  1884) 
nne  quantity  de  6,000  sacs  de  mais  ik  bord,  et  qn'il  avait  manqnd  d'en  Yen- 
dre  dk  Saint  Vincent  5,488;  tandis  qn'en  r6alit6  il  aurait  en  5,954  plus  512, 
soit  6,4d6  sacs  de  mais,  et  en  anrait  remport^  5,954  de  Saint  Vincent ;  et 
4°  11  reste  inezpliqn^  ponrqnoi  Rocco  Piaggio  &  Fils,  ayant  regn  et  vendn 
dans  la  donane  de  Gdnes  5,954  (soit  5,942  on  5,943)  sacs  de  mais,  ne  ten- 
aient  compte  k  Lavarello  que  de  5,454  sacs  dans  la  pUce  n<»  82 ; 

Consid^rant  qne,  en  admettant  qne  Lavarello  (en  dehors  des  512  sacs 
dont  on  a  le  conuaissement)  ponrait  disposer  le  16  et  17  octobre  1884,  d'nne 
grande  partie  de  mais,  se  tronvaut  i^  bord  de  VAdi*ia,  11  est  n^cessaire  de 
reoherclier,  s'il  a  vonlu  lad^charger  le  16  on  17  octobre  1884,  s'il  a  tent^  de 
le  faire  et  s'il  en  6t6  emp6ch<S  par  les  antorit^s  de  Saint  Vincent  f 

Consid<^rant  qu'  &  l^gard  du  fait  all^gnd  par  Lavarello,  que  les  antoriti^s 
de  Saint  Vincent  anraient  emp6ch6  le  d^chargement  de  la  plus  grande  quan- 
tity dn  mais  &  bord  de  V Adrian  les  Hantes  Parties  ont  en  recours  h  I'^prenve 
testimoniale  et  ont  prodnit  plnsienrs  t^moignages,  qui  se  contredisent 
entre  eux;  mais  en  comparant  et  Jngeant  ces  t^moignagcH,  il  faut  observer 
que  les  t^moius  n'ont  jamais  6t6  entendus  ensemble  ni  oontradictoirement, 
ni  m6me  en  vertu  d'une  commission  rogatoire  Judiciaire,  mais  s^pardment 
par  divers  magistrats,  dont  chacnn,  ne  connaissant  pas  Taffaire,  n'^tait 
^claird  qne  par  nne  des  parties  int^Sress^es  sur  ce  qn'il  avait  b.  demander 
au  t^moin;  de  sorte  qne,  mSme  quand  la  contradiction  la  plus  apparente 
se  produit  entre  deux  on  plus  de  ces  t6moignages,  11  ne  s'ensuit  pas,  que 
Tun  des  t^moins  ait  dit  toute  la  v^rit<5,  ni  qu'nn  autre  ait  jur^  un  faux 
serment ; 

Consid^rant  que  M.  Caffarena,  en  1884  capitaine,  et  trois  antres  t^moins, 
alors  officiers  de  VAdria,  ont  d6clar6  le  20  aoClt  1886  devant  uu  des  pr<^teurs 
de  G^nes,  entre  autres,  que  le  capitaine  du  port  de  Saint  Vincent  et  le 
m^decin  dn  service  sanitaire,  ^tant  h  bord  de  VAdria  le  16  octobre  1884, 
apr^s  s'^tre  inform<^s  si  M.  A.  Lavarello  ^tait  h  bord,  ont  d6cid^  qne  ce 
navire  seralt  mis  en  qnarantaine ;  qne  plus  tard  11  lui  fut  permls  de  d^bar- 
qner  des  voyagenrs  et  dn  mais,  mais  (ino,  apr^s  qne  Lavarello  et  la  famille 
Lubrauo  (de  Livonrue)  et  512  saos  eussent  6M  d^barqu<^s  on  donna  Tordre 
(si  lntim6)  au  navire  de  partir  le  jour  m^me  et  que  VJdria  dut  sublr  la 
violence  qu'on  lui  faisait  et  remporter  h  Genes  les  5:488  sacs  de  mais 
restants  (piiccB  u9*  42  et  43);  eu  falssant  cette  deruicre  d^^claration  ces 
t(5moins  n'avaient  ^Svidemment  pas  pr^sente  k  Fesprlt  la  d(^claration  faite 
par  Caffarena  h  la  douane  de  Gc'ues  en  novembre  1884,  sulvant  laquelle 
environ  8,000  sacs  de  mais  se  trouvaient  h  bord  de  VAdria  lors  de  son  depart ; 
de  sort  que  le  chiffre  <^tait  Inexact  et  ne  pouvait  ^tre  rest6  en  leur  m^moire 
que  par  ce  qu'ils  connaissaient  depnis  qnelqne  temps  la  r<^clamtion  de 
Lavarello;  d'alUenrs  aucun  d'eux  ne  precise,  qui  alt  donn6  Vordre  de 
repartir  sans  d^lai,  ni  si  oet  ordre  fftt  verbal  on  par  <?crit. 

Consld^rant  que  trois  t^moins  du  nom  de  Morino,  tons  trois  marins  h 
bord  de  VAdria  en  1884,  ont  d^clar^  devant  le  pr^teur  de  Recco,  le  19 
septembre  1886,  entre  autres,  que  Fantorit^^  sanitaire  de  Saint  Vincent, 
apr^s  avoir  perm  is,  le  16  ootobre  1884,  le  d^barquement  des  passagors, 
destinies  aux  ilea  de  Cap  Vert  et  du  mais  fit  cesser  cette  operation  h  peine 
commenc^e  et  ordonna  au  navire  de  partir  apr^s  que  les  voyagenrs  avalent 
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6i4  d<^barquer  poar  se  rendre  h  Porto  Praia ;  de  sorte  qu'nne  grande  quan- 
tity de  mais  appartenant  h  Layarello  fQt  transport^e  k  Gr^nes  (pUee  n^  40) ; 

Gonsid^rant  que  Michel  Lubrano,  en  1884  voyageor  k  bord  VAdria  avec 
destination  pour  Saiot  Vincent,  a  d6clar6  le  7  septembre  1886  devant  nn 
dea  pT^teurs  de  Livoume,  entre  autres,  qae  le  d<5barqaement  dee  passa- 
gen,  pour  se  rendre  h,  Porto  Praia,  et  dn  mats  ayant  6t6  permis  par 
Tautorit^  sanitaire,  et  apres  que  lui  d^posant  et  sa  famille  et  Lavarello 
enrent  quitt^  VAdria  et  se  tronvaient.^  bord  d'une  allege  avec  les  mar- 
chandises,  la  mdme  antorit^  fit  d<^fense  au  capitaine  Cafi'arena  de  continner 
le  d^cUargement  du  mais  et  qu'on  donna  au  dit  capitaine  Fordre  de  partir, 
centre  lequel  ce  capitaine  protesta  (pibce  n°  41) ;  il  est  ^  remarquer  qne  le 
t^nioin  Lnbrano,  n'^tant  plus  h  bord  de  VAdriaf  n'a  pn  connaltre  que  plus 
tard  par  oni-dire  ce  dernier  fait  et  que  Caffarena  n*en  a  rien  d^clar^; 

Oonsid^rant  que  mr.  A.  Annovazzi  et  trois  dames  Raragli  (artistes), 
ayant  yoyag6  ii  bord  de  VAdHa  de  Buenos  Ayres  h  G^nen,  ont  d^clar6  le  17 
septembre  1886  devant  un  des  pr<^tenrs  de  Milan  qn'en  vertu  de  la  quaran- 
taine  impos(^e  le  16  octobre  1884,  il  ne  leur  fnt  pas  permis  de  quitter  le 
navire  h  Saint  Vincent,  mais  que  Layarello  et  la  famille  Lubrano  ont 
d^barqud  avec  une  partie  des  marchandises  dans  une  allege  et  qu'on  ne  lea 
a  pas  revus  h  bord;  que  plus  tard  Pordre  a  6t6  donn6  d^  cesser  le 
ddbarquement  et  de  partir  du  port  (piece  n*'  30) ; 

Considdrant  qu'jl  ces  ti^moignages  le  gouyemement  de  Portugal  en  a 
oppos^^  d'autres,  regus  sous  serment  en  1887  par  une  commission  d'enqn^te 
administrative  au  siijet  de  toutes  les  plaintes  de  Lavarello,  design^  par 
arr6t6  du  gouvemeur  g<^n<^ral  do  Cap  Vert  du  10  f^vrier  1886;  entre  autres 
ceuz  de  cinq  employ^^s  de  ]a  douane  et  de  la  sant<^  maritime  un  timonnier 
et  deux  rameurs  du  meme  service,  qui  ont  tous  accompagn<$  le  16  et  le  17 
octobre  1884  le  dr.  A.  M.  da  Costa  Lereno,  ddl(^gu6  du  service  sanitaire, 
lors  de  ses  visites  h  bord  de  VAdria,  d<5clarant:  quMls  n'ont  entendu  aucun 
ordre  de  cesser  le  d^cbargement  du  mais,  et  que  VAdria  est  parti  quand  le 
capitaine  Ta  voulu,  apr^s  avoir  pris  des  vivres  et  du  cbarbon ;  un  garde  de 
la  douane  qui  a  6t6  oharg6  de  la  surveillance  du  vapeur  Adria  jiendant 
tonte  la  dur^^e  du  s^^jour  de  ce  navire  h  Saint  Vincent  le  16  et  17  octobre 
1884  et  de  Texdcution  des  ordres  touchant  la  qnarantaine,  donnas  par  le 
dr.  Lereno,  lequel  garde  (Amado)  a  dcclar<^,  que  nul  ordre  de  cesser  le 
d<^chargement  du  mais  n'a  6t6.  donuo,  si  ce  n'est  qu'apr^s  le  soliel  couch<$ 
ce  travail  a  dd  OtTo  cess6  jusqu'au  lendemain  matin,  comme  c'est  la  r<^gle 
dans  le  port  de  Saint  Vincent;  que  VAdria  n'a  pas  6.t6  forc6  de  partir,  mais 
est  parti  quand  cela  lui  a  pld,  apres  avoir  pris  des  vivres  et  du  cbarbon. 
{M4moirepour  le  gouremenient  portugaisj  pag,  90  h  96) ; 

Consid6rant  que  devant  la  mAme  commission  d'enqudte  administrative 
sent  comparus  et  entendus  sous  serment  en  juillet  1887  deux  sujets  italiens 
domicilids  h  Saint  Vincent,  dont  le  premier  £.  Galleano,  a  dit  6tre  n^go- 
ciant  et  assooi^  avec  M.  A.  Lavarello,  et  qii'il  a  6t6  s\  bord  de  VAdria  le  17 
octobre  1884,  quand  ce  navire  ^tait  en  qnarantaine;  qn'alors  Lavarello  lui 
ayant  dit  qu'il  avait  une  partie  de  mam  a  veudre,  lui  coufia  deux  ^chan- 
tillons  de  cette  marcbaudise  pour  savoir  le  prix  qu'il  en  pourrait  obtenir; 
qu  le  t^moin  est  retournd  d,  bord  et  a  dit  a  Ijuvarello  que  les  n^gociants  de 
rile  u'en  voulaient  donner  qu'un  trcs  bas  prix  vu  que  c'dtait  du  mats 
<^tranger  et  que  le  mais  indigene  ne  nianiiuait  pas;  qu'enatute  Lavarello, 
apr^s  en  voir  conf^rd  avec  Caffarena,  Inl  :i  dit  qu^ls  ne  vendraient  paa  oe 
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maiB  et  qne  tout  irait  en  Italie;  qae  cependant  le  luome  jour  environ  500 
sacs  de  mats  ont  6t6  transhordes  dans  des  gabares  loiK^es  de  Cory  Brothers; 
que  Lavarello  a  d6barqu6  tout  ce  qu'il  a  voulu  et  I'a  consignd  h  F.  Dias  de 
Carvalho  Braga,  qui  a  vendu  le  mais  h  bas  prix;  le  second,  G.  Cavassa, 
n^gociant  a  dit  que,  se  trouvant  en  octobre  1884  dans  une  embarcation 
aux  flaucs  de  YAdria,  il  a  appris  que  Lavarello  avait  h,  bord  une  partie  de 
maTs  h  vendre ;  quV.n  effet  environ  500  sacs  de  mats  ont  <^t<^  d6charg<5s  duns 
des  gabares  de  Cory  Brothers;  qu'il  n'a  jamais  entendu  dire  que  la  per- 
mission ait  6t6  refu8<^e  d'en  ddbarquer  davantage  {M^moire  du  gouvemement 
partugais,  p.  109, 110); 

Consid^rant  eutin,  qne  le  journal  do  bord  de  VAdHa  mentionnant  ce  qui 
s'est  pass^  le  16  et  17  octobre  1884  an  port  de  Saint  Vincent,  n'a  pas  ^t& 
produit,  et  qu'il  n'existe  aucune  demand  on  requAte  ni  aucune  protestation 
par  ^crit,  addressee  soit  aux  autorit^s  der  IMle,  soit  au  consulat  d'ltalie  i\ 
Saint  A^incent,  ni  de  la  part  de  Caffarena  ni  de  celle  de  Lavarello,  ayant 
rapport  il  rempcchement  all<5gu<^.  diid<^chargement  tie  mais  ou  au  pr^tendu 
d(5part  forci^  de  YAdriaem  octobre  1884,  comme  les  passagers  et  le  capitaine 
n*avaient  pas  manqu(5  de  faire  en  aoAt  1884,  et  cela  qnoique  Lavarello  soit 
reste  encore  plusienrs  semaines  aux  lies  de  Cap  Vert  apr(>s  de  17  octobre; 

Considdrant  qne  comnic  conB<^quence  do  tout  ce  qui  prdc^de  il  n'est  pas 
possible  d'adhiettre  comme  certain  et  bien  prouvd  le  fait  dont  Lavarello 
s'est  plaint  suh  b,  et  que  la  premiere  question  pos<Se  dans  le  compromis  doit 
dtre  r^olue  n^gativement; 

Quant  i\  la  plainte  Buh  nr, 

Considc^rant  (ju'il  est  av<^r6  entre  les  deux  Ilautes  Piirties  qne 512  sacs  de 
mats,  provenant  de  Buenos  Ayres,  appartenant  h  Lavarello,  ont  6t6  d6bar- 
qu^s  de  VAdHa  le  17  octobre  1884  daus  deux  gabares  a})partenant  h,  Cory 
Brotheis  pour  otre  exposes  s\  Tair  pendant  vingt-quatre  heures  et  6tre 
emmagasin6s  ensuite  le  16  octobre  i\  Saint  Vincent; 

Considdrant  que  siiivaiit  Ic  compte  acqnittd  de  Cory  Brothers  en  date  de 
Saint  Vincent  le  17  docembre  1884,  Lavarello  a  eu  Tusage  do  ces  gabares 
pendant  trois  jours  du  16  au  19  octobre;  que  d'apris  les  informations  du 
gouvemement  portugais  (Mcmoire,  p.  41  et  lOG)  on  ne  pent  affirmer  que 
r<5ellement  la  marrhandiso  soit  entrde  en  douane  le  18,  comme  cela  aurait 
dfl  se  faire  et  comme  le  registre  do  la  douane  le  porte;  qu'il  est  possible 
que  I'entrde  en  magauin  sc  soit  faite  un  ou  deux  jours  plus  tard;  que  de 
son  cAtd  Lavarello  a  produit  un  tdl<^gramme  signe  Cory  et  re^u  par  lui 
de  20  octobre  j\  Porto  Praia,  oil  il  se  trouvait  alors  pour  purger  la  quaran- 
taine  impost^e,  dans  lequel  on  lui  niande  que  le  mais  se  trouvait  encore  en 
quarantaiue  et  qu'une  partie  des  sacs  6tait  avarice  par  la  pluio  {piece  n»  45) ; 
que  suivant  les  observations m<H6orologiquesfournies  parlo  gouvemement 
de  Portugal,  il  n'a  pas  plu  A.  Saint  Vincent  le  17  et  le  18,  mais  bien  le  19  et 
beaucoup  le  20  octobre,  re  qui  confirme  en  partie  la  teneur  du  tdl(^gramme; 
que,  en  vdrit<5,  I'authenticito  du  telogramme  a  dt<5  mise  en  doute,  mais 
seulement:  1°,  parce  que  Messieurs  Cory  Brothers  n'eu  ont  pas  tenu  copie; 
2'parce  que  la  Brazilian  submarine  telegraph  company  u^ik  commenc6  son 
service  h,  Praia  que  le  20  novembre  1884;  objection  futile,  puisquo  le  t61^ 
gramme  porte  ^ntete  le  nom  d'une  compagnie  d'entrepreneurs,  qui  (^videm- 
nient  avait  po8(5  le  cable  sousmnrin,  livr<S  depuis  h  la,  Brazilian  savoie  la 
India  rubber,  gutta-percha  and  telegraph  wire  works  company; 
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Consid^rant  qne  snr  le  connaissement  des  512  sacs  de  mais  se  tronve 
<^crit  en  portugais  (an  recto):  ''Sont  entr^  dans  cette  donane  qnatre 
cents  soixante-qnatorze  (474)  sacs  de  mais;  plnsienrsde  ces  sacs,  ^tant 
monill<^s  et  avari^s  en  grande  partie.''  (Sign6)  V.  F.  F.  Vidal.  "  Ce  sont 
qnatre  cents  soixante-qnatorze  (474).  (Sign^)  V.  F.  F.  Vidal.''  (A  la 
premiere  ligne  on  avait  d'abord  ^crit  qnatro  centos  noventa  e  sete  (497), 
pnis  en  surcbargeant  les  mots:  noventa  e  sete  et  les  cbiffres  97,  on  a 
<^crit  dessos :  setenta  e  qnatro  et  les  cbiffres  74 ;  ensnite  ponr  ne  pas  laisser 
de  doute,  on  a  de  nonveau  i^ont^  les  vrais  nombres  et  sign^  de  nonveau). 
An  verso  du  connaissement  snr  la  page  imprim<^e  se  tronve  ^crit,  de  la 
m^me  main  (en  portugais):  ''D(^claration.  Les  sacs  de  mais  sont  entr^« 
dans  la  donane  en  manvais  6tat^  nne  grande  partie  de  ces  sacs  ayant 
beaucoup  de  manqne  cans6  par  rupture,  et  d'antres  se  trouvant  avec  le 
mais  raouill^  et  en  commencement  de  pntrdfaction.  Donane  de  Saint 
Vincent  le  10  Janvier  1885  (sign6)  V.  F.  F.  Vidal''  (pUcen^U)]  qne  V. 
Ferreira  da  Fonseca  Vidal,  secretaire  du  d(^chargement  de  la  donane  & 
Saint  Vincent,  <^taut  lnterrog6  sous  la  foi  du  serment,  le25  juin  1887,  par 
I'administrateur  de  district  de  Praia,  He  Santbiago,  k  d'abord  d^clard 
n'avoir  pas  le  moindre  souvenir  d'avoir  ^crit  de  semblables  notes  et 
que'elles  seraient  contraires  k  la  v6rit<^,  mais  en  dtant  interrogd  plus  pr^ 
cis^ment^  a  rdpondn  qu'il  pourrait  bien  avoir  dcrit  le  uombre  de  474  sacs, 
parce  qne  les  saos  avaient  d'abord  6t6  oompt^s  ainsi ;  mais  ensnite  on  en 
avait  tronvd  514;  qu'il  en  ^tait  de  m^me  de  la  seconde  declaration;  qu'il 
y  avait  bien  du  conlage  et  que  12  ou  15  sacs  n'6taieut  pent-^tre  pas  pleins 
et  6  sacs  seulement  remplis  h  moiti^;  que  s'il  y  avait  en  du  mais  gAte  ou 
avarie,  il  aurait  dd  en  r^f^rer  k  I'administration ;  que  s*il  avait  copendant 
declare  telle  chose,  ce  n'avait  6t6  qu'nne  declaration  gracieuse;  * 

Considerant  que  la  declaration  de  ce  temoin  ne  pent  faire  d'antre  im- 
pression morale  que  de  son  embarrass  d'avoir  atteste  des  faits  vrais,  mais 
desagreables  k  ses  cbefs  immedlats ; 

Considerant  que  la  verite  des  declarations  ecrites  par  vidal  snr  le  con- 
naissement, est  confirmee  par  le  compte  de  vente  de  F.  Dias  de  Carvalho 
Braga,  negociant,  demeurant  k  Mindello,  agent  en  donane,  et  ayant  agi 
dans  cette  affaire  comme  fonde  de  pouvoir  pour  Lavarello,  qui  Ini  avnit 
endosse  le  connaissement;  dans  ce  compte  date  de  Saint  Vincent  le  18 
fevrier  1885  {pUc^  n^  31)  Braga  porte  t\  sou  debet  474  sacs  do  mais,  dont  2 
qu'il  avait  remis  5.  Lavarello  porsounellement;  les  472  restantsont  mesnre 
3.790  qnartas  (c'est-iVdire  947.5  alqiieires,  Icsquels,  snivant  une  declara- 
tion sous  serment  de  Braga  du  6  juillet  1887,  pesaient  environ  300  quiutanx 
on  si  Ton  evalue  I'alqueire  au  poids  de  i  quintal,  315.8  qnintaux)  do  maTs 
qui  (aveo  111  sacs  vides,  valant  100  reis  cbaque  sac)  ont  obtenu  nn  prix  de 
834$860  reis,  dont  h  deduire  10  pour  cent  de  commission  83$485  reis,  droits 
ti'entree  de  10  pour  cent  de  la  valeur  calcul/e  h  1$000  reis  le  sac  de  mais 
47,400  reis;  droits  d'octroi  de  3  pour  cent  du  la  m^me  valeur,  14$240  reis 
(an  juste  14$220  reis)  et  timbre  de  700  reis:  difference  de  monnaies,  frais 
de  transports  dans  les  magasins  et  ponr  rencht're  et  qnatre  mois  de  loyer 
de  magasins,  ensemble  25^700  reis ;  en  tout  171^525  reis ;  soldo  en  favour  de 
Lavarello  663$335  reis;  lequel  compte  a  ete  apure  et  Lavarello  lui  adonne 
quittance  ct  decbarge  du  soldo  (Memairedu  {jonrernement portugaie,  p.  100) ; 

Considerant  que  Ton  pent  et  doit  induire  do  ces  cbiffres,  que  Lavarello  a 
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^pronyd  des  dommages  but  le  mala  en  question  depnis  qae  cette  marchan- 
dise  ayait  6t6  re^ae  oa  avait  dft  6tre  re9ae  en  donane: 

Sur  la  quantiU:  lea  5,954  aaca  de  laaia  embarquda  aux  porta  de  la  Plata 
peaaient  1,012,280  livrea  on  465,602.80  kilogrammes,  c'est-^dire  chaque 
sac  en  moyenne  78.2  kilogrammes ;  de  la  mSme  cargaison  5,454  saos  d^bar- 
qn^s  h  Genes  peaerent  380,387.5  kilogrammes,  c'eat-^dire  ohaqne  aac  en 
moyenne  69.8  kilogrammea;  done  11  y  eut  pendant  le  voyage  de  la  Plata  k 
G^nea  un  d^chet  d'environ,  8.5  kilogrammea  par  moyenne  de  aac;  h,  Saint 
Vincent,  ai  Ton  admet  le  chiffre  de  315.8  qnintaux  (de  100  kilogrammes) 
comme  le  poida  Equivalent  h  la  meanre  de  3,790  quartaa  ou  947.5  alqneirea, 
on  arrive  ^  63.5  kilogrammea  par  moyenne  de  aac  ce  qui  correapond  aaaez 
bien  au  compte  de  Braga  donnant  8.03  quartas  de  mesure  par  aac ;  ainsi  on 
trouve  un  extra  docket  ou  coulage  de  6.3  kilogrammes  par  sac  ou  2,973.G 
kilogrammes  snr  les  472  sacs,  et  ensuite  le  poids  probable  de  38  saos  man- 
quants,  donnant,  h  63.5  kilogrammes  la  moyenne  de  sac,  uv.e  quantit<S  de 
2,413  kilogrammes,  ensemble  5,386.6  kilogrammes  de  manque; 

Quant  auprix :  II  rdsulte  du  compte  de  Braga  que  les  472  sacs  n'ont  rendu 
netto  que  663$335  rdis,  soit  par  sac  1$405  rcis,  par  quarta  175  rdis,  par  al- 
queire  700  rdis;  or  le  prix  du  ma'is  stranger  a  Etd,  suivant  les  mercuriales 
ofBcielles  d'octobre  1884  h  Janvier  1885,  h  Saint  Vincent  de  960  ^800  rdis 
Valqueire  (M6moire  du  gonvernement  portugais,  p.  98,  99;  &  la  page  36  du 
m^me  mdmoire  ce  prix  courant  est  calculi^  par  quintal,  co  qui  dounerait 
des  prix  ridicules) ;  11  y  a  done  eu  perte  sur  la  valeur  des  sacs  de  mais  ven- 
das  en  douane,  de  15  h  25  pour  cent,  ou  en  moyenne  de20  pour  cent; 

Considdrant  que  par  consequent  la  premiere  question  du  compromis  doit 
otre  resolue  affirmativement ; 

Considdrant  que  d'apr^s  le  rapport  du  d6\6gu6  dr.  da  Costa  Lereno,  datd 
du  17  octobre  1884,  c'est-drdire  du  jour  meme  du  second  depart  de  VAdHa 
(M^oire  pour  le  gouvernement  portugais,  p.  66),  il  y  eut  donte  et  dissenti- 
ment  parmi  les  docteurs  h,  Saint  Vincent,  sur  la  question,  si  la  quarantaine 
pouvait  et  devait  6tre  appliqude  au  pyroscaphe  Adria  et  aux  voyageurs  et 
leurs  bagagea;  que  I'affirmative  ayant  dtd  adoptde  malgrd  le  long  voyage 
depuis  le  depart  do  G6nes  et  le  bon  dtat  de  santc  5.  bord  I'autoritd  sanitalre 
ordonna  que  le  mais  h  ddbarquer  resterait  pendant  vingt-quatre  hours  ex- 
pose i\  Pair  sur  une  on  deux  gabares  onvertes,  et  cela  quoique  ce  mais  pro- 
vlnt  d'un  port  indemne  et  que  les  cdrdales  ne  soient  pas  considdrdes  comme 
susceptibles  dMnfectlon ;  m^me  dans  le  lazeret  eiles  ne  peuvent  dtre  sou- 
mises  qu'a  une  ventilation  sous  un  hangar,  suivant  Farticle  166^  du  rdgle- 
ment  de  sant6  maritime;  que  cette  ddciaion  plus  rigoureuse  que  ne  le 
comportaient  les  articles  94^  et  99^  du  rdglemeut  susdit,  portait  d'autant 
plus  prejudice  aux  intdr^ts  de  Lavarello  que  celni-ci  ne  pouvait  surveiller 
sa  niarchandise,  vu  quHl  devait  forcdment  partir  le  m^me  jour  pour  Porto 
Praia,  et  que  le  procddd  devint  tout  5.  fait  injustifiable  et  irrdgulier, 
lorsque  le  mais  ne  fut  pas  emmagasind  en  douane  aussit6t  apr^s  Pexpira- 
tion  des  vingt-quatre  heures  prescrites  mais  un  ou  deux  jours  plus  tard; 

Considdrant  que  par  consequent  Pautoritd  de  la  douane  est  responsable 
en^'ers  Lavarello,  comme  propridtaire  de  la  par  tie  de  mats,  pour  le  manque 
et  les  avaries  que  sa  marohandise  a  dprouvdes ;  et  qu'en  outre  on  n'a  qvL*bk 
lire  attentivement  le  rapport  de  J.  H.  Duarte  Ferreira,  directeur  de  la 
douane,  datd  du  11  juillet  1887  {Mimoire  pour  le  gouverMmeni  portgais,  p. 
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100  h  104)  pour  se  conyainore  de  rincarie  de  oette  administration  k  I'^gard 
da  maiB  en  question,  le  simple  comptage  des  sacs  ayant  ^t^  £ftit  n^gligem- 
ment  les  sacs  ayant  6t6  mdl<S8  aveo  une  autre  quantity  qui  appartenait  4 
un  autre  propri6tairey  et  un  coulage  extraordinaire  ayant  6t6  reoonnn  en 
magasiu,  que  le  directeur  attribne  aux  charaDyous  et  aux  rats; 

Considdrant  qu'ainsi  il  y  a  lieu  de  r^pondre  par  la  negative  h  la  denx- 
i^me  et  par  Vafiirmative  h  la  troisit^me  question  da  compromis; 

Gonsid<^rant  qu'il  y  a  lieu  de  fixer  le  montant  de  la  reparation  des  dom- 
mages  pour  le  sujet  de  r<^claination  sub  o  a  20  pour  cent  da  prix  net  obtenn 
pour  les  472  sacs  de  mais  vendus  soit  132$666  r^is,  ou  lires  736.30  et  pour 
les  5;386.6  kilogrammes  manquants  un  prix  Equivalent  a  la  moyenne  obtenn 
par  kilogramme  pour  les  sacs  de  mais  vendus  k  G^nes,  en  novembre  1884, 
savoir  lires  11.35  par  100  kilogrammes,  faisant  une  somme  de  lires  611.38; 
ensemble  lires  1,357.68; 

CoDsid^^rant  que  la  demande  u'(^.tant  reconnue  bien  fondle  qa'en  partle, 
il  est  juste  de  partager  les  frais  du  proces; 

Nous  arbitre,  en  vertu  du  pouvoir  qui  nous  est  attribuE  dans  cette 
affaire,  conlamnons  le  gouvernement  de  Portugal  i\  payer  au  gonverne- 
ment  d'ltalie  au  profit  des  ayant  cause  de  feu  Michelangelo  Lavarello,  la 
sonimo  de  lires  12,347.68  avec  les  intdrots  uioratoires  a  5  poor  cent  par  an 
depuis  le  V  septembre  1891,  date  du  compromis; 

Di^clarons  la  r<5clamation  nou-ibnd^e  pour  le  reste; 

Mettons  k  charge  de  chacune  des  Ilautes  Pai-ties  la  moiti<S  des  frais,  con- 
sistant  uniquement  dans  prix  du  papier  timber^  et  les  honoraires  a  fixer 
par  le  gouvernement  des  Pays-Bas. 

Fait  en  double  h  la  Haye  le  12  mars  1893. — L'arbitre,  Ileemskerke. 

Japan  and  Fern:  Case  of  the  "Maria  Luz." — In  the  summer  of  1872  the 
Peruvian  bark  Maria  Luz,  witb  a  cargo  of  coolies  from  China  to  Peru, 
put  into  the  port  of  Kauagawa,  in  Japau,  uuder  stress  of  weather.  The 
coolies  were  stated  to  be  free  emigrants  taking  passage  under  contracts. 
One  night  a  Chinaman  was  fuiind  alongside  of  the  British  man-of-war 
Iron  Dake  in  a  state  of  extreme  exhaustiou.  He  was  taken  on  board  and 
cared  for,  and,  after  he  had  recovered,  he  stated  that  he  had  swam  from 
the  Maria  Luz,  and  craved  the  protection  of  the  British  authorities.  He 
was  handed  over  to  the  British  cousul,  but  the  latter  delivered  him  to 
the  Japanese  authorities,  by  whom  he  was  restored  to  the  bark.  The 
subsequent  occurrence  of  similar  cases  led  the  British  chargd  d'affaires, 
Mr.  Watson,  to  visit  the  vessel.  The  master,  hovever,  refused  to  allow  him 
to  inspect  it,  till  he  had  threatened  to  obtain  the  assistance  of  the  Jap- 
anese authorities,  and  even  then  refused  to  permit  a  Chinese  interpreter  to 
accompany  him.  The  condition  of  the  so-called  passengers  was  found  to  be 
distressing.  Mr.  Watson  called  for  the  man  who  had  escaped  to  the  Iron 
Duke,  and,  when  he  was  reluctantly  produced,  found  that  he  had  been  ill- 
used  and  that  his  queue  had  been  cut  off.  The  officers  of  the  bark  had 
evidently  undertaken  to  punish  as  criminals  the  men  who  had. tried  to 
escape.  Mr.  Watson  brought  this  circumstance  to  the  notice  of  the  Jap- 
anese Gk)verument,  represented  it  as  a  violation  of  Japanese  jurisdiction 
and  hospitality,  and  asked  that  an  investigation  be  made.  The  Japanese 
authorities  complied  with  this  request,  and  summoned  some  of  the  Chinese 
to  appear  as  witnesses.     Once  on  shore,  the  latter  refused  to  retam^  and 
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when  the  master  of  the  bark  demanded  that  they  be  restored,  the  Jap- 
anese authorities  informed  him  that  he  might  sue  for  their  restoration  on 
their  contracts  with  him.  This  the  master  did,  but  the  coart^  after  trial 
and  argument,  refused  either  to  decree  specific  performance  of  the  con- 
tracts or  to  grant  damages.  Against  this  decision  the  master  protested.^ 
The  Peruvian  Government  supported  his  claims,  and  they  were  at  length 
referred  to  the  arbitration  of  the  Emperor  of  Russia.  The  Emperor 
rendered  the  following  award : 

''We,  Alexander  II.,  by  the  Grace  of  God  Emperor  of  All  the  Russias; 

''In  compliance  with  the  request  which  has  been  made  to  us  by  the  gov- 
ernments of  Japan  and  Peru,  contained  in  a  protocol  drawn  up  by  com- 
mon consent  at  Tokei  by  the  plenipotentiaries  of  the  two  governments  on 
the  13th  and  25th  of  June  1873,  corresponding  to  the  25th  day  of  the  6th 
month  of  the  6th  year  of  Mei^ji,  we  have  agreed  to  examine  the  difference 
pending  between  the  two  governments  in  connection  with  the  stay  of  the 
ship  Maria  Luz  in  the  port  of  Kanagawa,  and  particularly  the  claim  of 
the  Peruvian  Government  tending  to  render  the  Japanese  Government 
responsible  for  all  the  consequences  arising  out  of  the  action  of  the  Japanese 
authorities  with  respect  to  the  Maria  Luz,  her  crew  and  passengers,  at  the 
time  of  the  stay  of  that  ship  at  Kanagawa;  and  we  have  consented  to  take 
upon  ourselves  the  task  of  pronouncing  a  sentence  of  arbitration  which 
shall  be  definite  and  obligatory  for  both  parties,  and  as  to  which  no  objec- 
tion, explanation,  or  delay  whatever  shall  be  made. 

"Having,  consequently,  maturely  weighed  the  considerations  and  con- 
clusions of  the  jurisconsults,  and  of  the  competent  persons  charged  to 
study  the  affair,  from  the  documents  and  statements  which  have  been 
transmitted  to  us  in  conformity  with  the  above-mentioned  protocol. 

"  We  have  arrived  at  the  conviction  that  in  proceeding  as  it  did  with 
regard  to  the  Maria  Luz,  her  crew  and  passengers,  the  Japanese  Govern- 
ment acted  in  good  faith  in  virtue  of  its  own  laws  and  customs,  without 
infringing  the  general  prescriptions  of  the  law  of  nations,  or  the  stipula- 
tions of  particular  treaties. 

"That  therefore  it  can  not  be  reproached  for  a  willful  want  of  respect, 
or  any  malevolent  intention,  toward  the  Peruvian  Government  or  its 
citizens. 

"That  the  various  kinds  of  opinions  provoked  by  this  incident  may 
inspire  governments  who  have  no  special  treaties  with  Japan  with  a  desire 
to  make  reciprocal  international  relations  more  precise,  in  order  to  avoid 
in  the  future  every  similar  misunderstanding;  fur  they  cannot,  in  the 
absence  of  formal  stipulations,  cause  to  be  placed  upon  the  Japanese 
Government  the  responsibility  of  action  which  it  has  not  wittingly  pro- 
voked, and  of  measures  which  are  in  conformity  with  its  own  legislation. 

"  Consequently  we  have  not  found  sufficient  grounds  for  recognizing  as 
irregular  the  acts  of  the  Japanese  authorities  in  the  affair  of  the  ship 
Maria  Luz;  and,  attributing  the  losses  sustained  to  an  unfortunate  combi- 
nation of  circumstances, 

"  We  pronounce  the  following  sentence  of  arbitration : 

"The  GoTemment  of  Japan  is  not  responsible  for  the  consequences 


»For.  Rel.  1873, 1.  524-553. 
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which  were  prudaced  by  the  stay  of  the  Pemvian  ship  Maria  Ialz  in  the 
port  of  Kanagawa. 

"In  faith  whereof  we  have  signed  the  present  sentence  and  have 
caused  our  imperial  seal  to  be  affixed  thereto. 

«  Done  at  the  Ems  the  17th  (29th)  May  1875. 

[8KAL.]  ''AXBXANDKR. 

"  (The  original  is  signed  by  the  hand  of  His  Mi^esty  the  Emperor.) 
"  For  true  copy : 

"The  acting  minister  for  foreign  affairs, 

"Baron  Jomini.'' 

The  Netherlands  and  the  Dominican  Bepnblio :  Case  of  the  "Havana  Paeket.** — 
By  an  agreement  signed  at  The  Hague  March  26;  1881,  the  govemmenta  of 
the  Netherlands  and  the  Dominican  Republic  engaged  to  submit  the  dis- 
pute between  them  as  to  the  confiscation  of  the  Dutch  brig  Havana  Packet 
to  the  decision  of  the  President  of  the  French  Republic^  It  appears  that 
in  September  1877  the  brig  was  seized,  and  her  master,  J.  N.  Harben,  and 
some  of  the  crew  were  imprisoned  by  the  Dominican  authorities  at  Monte 
Cristo  on  the  charge  of  having  had  on  board  some  arms  and  munitions  of 
war,  which  were  brought  to  the  brig  while  she  was  loading  at  Manzanillo, 
in  Cuba,  by  a  boat  belonging  to  Mrs.  Isabel  Dickenson,  a  British  subject-, 
for  importation  into  a  port  of  the  Dominican. Republic,  in  violation  of  a 
law  of  May  19, 1876.  The  brig  was  confiscated  by  a  sentence  of  the  court 
of  first  instance  of  February  19,  1878,  which  was  afilrmed  by  the  high 
court  of  justice  on  the  15th  of  the  following  May.  By  the  agreement 
above  referred  to  it  was  provided  that  the  following  questions  should  be 
submitted  to  the  arbitrator :  ^ 

"1.  Is  it  proved  thut  there  was  contraband  of  war  on  board  the  boat  of 
Mrs.  Dickersonf 

"2.  Would  the  fact  of  transshipment,  during  a  few  hours  on  board  of 
the  Havana  Packet^  of  packages  belonging  to  Mrs.  Di<-kerson,  even  in  case 
those  packages  contained  contraband  of  war,  constitute  one  of  the  four 
cases  mentioned  in  the  Dominican  law  of  1876,  and  did  the  Dominican 
courts,  taking  as  a  biisis  Article  2  of  that  law,  justly  pronounce  the  penalty 
of  confiscation  against  the  Havana  Packet  f 

''3.  Is  the  government  of  the  Netherlands  right  in  claiming  that,  in  case 
the  facts  charged  against  Captain  Harben  an^  duly  proved,  the  arrest  of 
the  captain  and  the  bad  treatment  inflicted  on  him,  on  his  crew,  and  on 
his  pas8en<;cr,  Mrs.  Dickerson,  even  admitting  resistance  on  their  side  to 
the  execution  of  the  law,  and  the  pillage  of  the  luggage  of  the  latter,  even 
in  case  that  luggage  contained  contraband  of  war,  constitute  violent  and 
illegal  acts  for  which  a  reparation  is  due  themf 

''4.  Were  the  procee<ling8  of  the  Dominican  authorities  in  the  case  now 
submitted  to  arbitration,  in  virtue  of  the  law  of  1876,  compatible  with  the 
principles  of  international  law  in  force  among  civilized  nations,  or  have 
the  interests  injured  by  the  application  of  that  law  a  right  to  reparation, 
and  what  shall  be  the  amount  of  the  indemnity?'' 


*  These  questions  are  translated  into  English  from  the  French  text  of 
the  agreement,  graciously  furnished  to  me  by  the  Government  of  the 
Netherlands. 
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March  16,  1883,  President  Grevy  reudored  an  award  iii  favor  of  tbo 
Netberlands  for  140^000  francB,  to  be  paid  in  PariR  in  money  current  in 
France.* 

The  Ketfaerlaiidi  and  VenenieUL — Award  of  tbt*  Queen  of  Spain  on  the  ques- 
tion of  sovereignty  over  the  A ves  Islands : 

Nos^  dona  Isabel  Segunda,  por  la  gnicia  de  Dion  y  la  Coustituci6n  de  la 
Monarqufa,  Reina  de  las  Espafiiis,  habiendo  aceptado  las  funciones  de  juez 
sirbitro  que  por  notas  que  el  Ministro  de  Relacioues  Exteriores  de  la 
Republica  de  Venezuela  y  el  Ministro  Plenipotenciario  de  S.  M.  el  Rey  do 
los  Paises  Bajos  respect ivamente  dirigieron  ii  nuestro  Ministro  de  Estado, 
nos  ban  sido  conferidas  en  virtnd  de  uu  oonveuio  entre  las  dos  Naciones 
expresadas,  firmado  el  dfa  cinro  de  agosto  de  mil  ocbocientos  cincuenta  y 
siete,  para  que  por  cste  nuestro  laiulo  se  ponga  t.'rmino  &  la  cuestidii 
suscitada  entro  ambas  sobre  el  dominio  y  soberania  de  la  isla  de  Aves. 
Animada  del  deseo  do  corresponder  dignamente  H  la  couiianza  que  las 
Altas  Partes  interesadas  nos  ban  manifestado;  u  cuyo  tin  bemos  exami- 
nado  escrupulosamente,  con  la  asiHtencia  de  nuestro  Consejo  de  Ministros, 
todos  los  documentos,  memorius  y  mapas  que  los  referidos  Ministros  do 
Relacioues  Exteriores  de  la  Republica  de  Venezuela  y  Ministro  Plenipo- 
tenclario  de  S.  M.  cl  Rey  de  los  Paises  Bajos  ban  remitido  respectivamente 
a  nuestro  Ministro  de  Esta^lo.  Resultando  de  lo4  expresados  documentos 
que  las  principales  razones  alegadas  por  le  Gobierno  de  los  Paises  Bajos 
en  apoyo  del  derecbo  que  diceasistirle  son:  1°.  Queen  los  antiguos  mapas 
aparece  un  banco  de  arena  que  uue  la  isla  de  Aves  con  la  de  Sabit,  posesion 
bolandesa,  lo  cual  deja  soponer  que  ambas  fueron  en  algun  tiempo  un  solo 
territorio.  2".  Que  mucbos  ge6grafos,  entre  ellos  algunos  venezolanos, 
citan  la  isla  de  Aves  entre  las  Antillas  bolandesas,  dependientes  del 
Gobierno  de  Cnrazao,  diciendo  que  est:i  poblada  por  Pescadores  holandeses. 
3'.  Que  seguu  una  iuformacion  de  testigos,  vecinos  de  S&hd  y  San  Eusta- 
quio,  posesiones  de  los  Paist's  Bajos,  los  babitantes  de  estas  islas  tenian  y 
tienen  costumbre  de  ir  a  pcscar  tortugas  y  reco«;er  buevos  de  aves  a  las 
islas  de  est«  nombre,  donde  enarbolaron  algunas  voces  el  pabellou  de  los 
Paises  Bajos;  y  4'*:  Que  la  Repnbhca  de  Venezuela,  al  conceder  uu  privi- 
lugio  para  la  extraccion  del  buano  que  se  oncucntra  en  dicba  isle  de  Aves, 
consign6  en  una  de  las  cluusulas  del  contrato,  <iue  si  era  desx)Osei(la  de 
nqut^llay  no  quedaria  obligada  al  pago  de  indemnizacion  alguna.  Resul- 
tando  tambi(^ii  que  los  argumentos  (jue  a  su  vez  presenta  la  Republica  de 
Venezuela  en  apoyo  de  su  dcmanda,  son :  I".  Que  no  existe  banco  de  arena 
qne  una  la  isla  de  Aves  con  la  de  SabsT.  2^.  Que  la  ocupacion  material  de 
la  primera  de  dicbas  por  individuos  particulares  que  no  obrau  en  rcpre- 
Kontacion  de  su  Gobierno,  sino  movidos  por  un  inter<^s  personal,  no  con- 

•  M.  Renault,  in  tbe  Annuaire  de  I'lnstitut  (1882-83),  290,  observed  that 
the  award,  which  bad  not  then  been  rendered,  would  probably  be  of  little 
juridical  interest, since  it  would  relate  "to  a  question  of  fact  rather  than 
<if  law/'  The  award  has  not  been  jiublisbed,  but  through  the  courtesy  of 
the  French  foreign  office  I  am  informed  of  its  purport. 

'^Seijas,  El  Derecbo  Internacional   Hispano-Americano,  IV.  210.     This 
arbitration  was  held  under  a  convention  between  tbe  Netherlands  and 
Venezuela  of  August  5,  1857. 
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stituye  posesion.  3<*.  Que  todas  las  islas  del  Mar  Cartbe,  entre  lae  cnales 
se  cueuta  la  de  Aves,  fueron  descubiertas  por  los  espafioles  y  al  conBtituime 
a<iiiella  Rcpublica  con  el  territorio  de  la  antigua  Capitaufa  general  de 
Caracas,  sucedio  d  Kspafia  en  todos  bus  derechos  ^  la  isla  en  caestidn.  Y 
4".  Que  el  contineuto  venezolano  es  el  territorio  de  consideracidn  m^s 
proximo  a  la  isla  de  Aves,  lo  ciial  le  da  nn  derecho  de  preferencia,  haci^n- 
dose  aplieacion  del  principio  establecido  en  una  cnestidn  andloga  entre 
Iu<;laterra  y  los  Kstados  Unidos.  Vista  la  carta  geogrufica  de  las  Antillas, 
presentada  por  el  Gobiemo  de  los  Paises  Bajos,  en  la  cual  aparece  dibnjado 
uu  banco  do  arena  (]ue  va  de  la  isla  do  Aves  a  la  de  Sab^,  sin  qne  conste  1a 
fecha  de  este  mapa,  ui  su  uutor ;  vistos  los  caloos  de  dos  mapas  inglescs  pub- 
licados  en  mil  ochocientos  dos,  en  los  cuales  aparece  el  mismo  banco  de 
arena,  bajo  la  denominacion  de  banco  de  Aves.  Vistos  los  documentos 
presentadoB  por  el  Gobierno  de  la  Kepublica  de  Venezuela,  y  entre  elloe  n& 
informe  de  la  direccion  Lidrognifica  de  Espaila,  en  el  cual,  refiri<^ndose  por 
error  li  otras  islas  de  Aves,  se  asegura  que  formaron  parte  de  la  Capitaufa 
general  de  Caracas.  Vista  la  Real  Orden  de  trece  de  Jnnio  de  mil  seten- 
cieutos  ocbenta  y  seis,  en  la  cual  al  decrotarse  la  creacidn  de  nnaaudiencia 
en  Caracas,  para  evitar  los  perjuicios  ([ue  se  originaban  dloB habitantes  de 
aquella  pobIaci6n  de  tener  (}ue  acudir  para  los  recursos  de  apelaciun  &  la 
de  Santo  Domingo,  se  disponia  que  el  territorio  de  esta  andiencia  se  lim- 
itase  a  la  parte  espafiola  de  la  isla,  la  de  Cuba,  y  la  de  Puerto  Rico,  locual 
indica  que  la  isla  do  Aves  debio  quedar  sujeta  li  la  audiencia  de  Caracas. 
Cousiderando  (^ue  si  bien  algunos  gei>grafos  ban  dibujado  en  mapas  antig- 
uos  el  citado  banco  de  arena  entro  la  isla  de  Aves  y  la  de  Saba;  las  iiltimaa 
observaciones  bechas  sobro  el  banco  enuuciado  demuestran  que  no  se  ex- 
tieude  mda  all^  de  doce  leguas  al  Sur  de  la  isla  de  esta  nombre,  en  cuyo 
punto  no  se  encncntra  fondo  con  cieuto  ^esenta  brazas,  segun  consta  denn 
uiapa  publicado  por  el  Almirantazgo  ingles  en  mil  ocbocientos  oincnenta  y 
siete.  Que  ballilndose  la  isla  de  Aves  u  unas  cuareuta  leguas  al  Sur  de 
Sabii,  y  terminando  ol  banco  a  las  doce  de  esta  poblacidn,  es  indndable 
((ue  no  existe  el  banco  de  arena  en  una  extensi6n  de  veinte  y  ocbo  leguas, 
y  por  consiguiente  que  no  hay  uni6n  ne  enlace  entre  las  dos  islas  de  Aves 
y  de  Saba.  Que  aun  ciiando  ambas  bubiesen  en  elgiin  tiempo  formado  ana 
sola,  resulta  que  al  posesionarse  el  Gobiemo  de  los  Pa(ses  Bajos  de  la  de 
Sabsi,  no  formaba  parte  de  esta  la  de  Aves,  segiin  indican  las  palabras  de 
Alcedo,  autor  citado  por  el  Gobierno  de  los  Pafses  Bajos,  el  cnal  dice  re- 
spectado  por  el  Gobierno  de  los  Paises  Bajos,  el  cnal  dice  respecto  de 
Siiba  ....  ^'pertenecia  al  principio  ii  los  dinamarqueses  ....  pero  loB 
bolandeses  enviaron  alii  una  colonia  desde  San  Knstaquio,  etc.;''  y  dea- 
jiui^s  babla  separadamente  de  la  isla  de  Aves,  lo  cual  da  a  oonoccr  que  Saba 
y  la  isla  de  Aves  eran  dos  islas  separadas  cuando  los  bolandeses  entraron 
en  posesion  de  la  prinieia.  Cousiderando  que  en  las  citas  gcogr:lficas  quo 
presenta  el  Gobierno  do  los  Paises  Bajos  en  apoyo  do  su  demanda  aparece 
una  ^ran  confusion,  refirii^ndose  mucbas  de  ellas  a  otras  islas  de  Aves  dis- 
tinas  de  la  que  es  objeto  de  la  cuestion,  a  la  cnal  no  se  asigna  por  la  gen- 
eralidad  de  los  gedgrafos  una  nacionalidad  determinada.  Cousiderando 
que  para  dar  importaneia  en  materia  de  propriedad  (i  la  autoridad  de  los 
geogrufos  es  necesario  que  todos  6  una  gran  parte  estou  nnaninies  y  con- 
formes  en  determinar  la  nacionalidad  de  un  territorio  dado,  y  faltanto  esta 
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circuustancia  eu  el  caso  presente,  se  requiereu  otros  titu.os  de  m(i»  faerza 
y  validez  que  la  opini6u  de  los  ge6grafod.  Considerando  qoe  si  bien 
aparece  comprobado  el  hecho  de  que  los  habitantus  de  Sau  Eustaquio, 
poaesi6ii  neerlaudesa,  van  u  pescar  tortugas  y  recoger  huevos  a  la  isla  de 
AveS;  este  hecho  no  pnede  servir  de  apoyo  al  derecho  de  soberauia,  porque 
solameute  significa  ana  ooupacion  temporal  y  precaria  de  la  isla,  uosiendo 
la  pesca  en  este  caso  uu  derecho  exclusivo,  siuo  la  consecneucia  del  aban- 
dono  de  ella  por  parte  de  los  habitautes  de  las  comarcas  immediatas,  6  por 
8U  legitimo  duefio.  Considerando  qne«i  bieu  la  Republica  de  Venezuela, 
al  concedcr  un  privilegio  pura  la  extracion  del  huauo  de  la  isla  de  Aves, 
pacto  que  no  se  le  pndiera  exigir  indemuizacion  si  era  desposeida  de  aqiicl 
territoriOy  esta  condici<in  nada  prueba  en  favor  de  la  pretension  de  los 
Pafses  Bajos,  porque  s61o  deniuestra  una  sensata  precauciun  por  parte  de 
de  la  Republica  y  el  natural  respeto  al  estado  de  lltigio  en  qne  se  encnentra 
la  isla.  Considerando  que  en  este  resumen  el  Gobierno  ueerland6s  86I0  ha 
probado  que  alguuos  de  sns  subditos  avecindados  en  San  P^ustaqnio  y  Sab^, 
van  d  pescar  tortngas  y  recoger  hnevos  en  la  isla  de  Aves  dedde  mediados 
del  siglo  diez  y  ochO;  y  que  con  este  objeto  suelen  habitar  la  isla  tres  6 
cuatro  meses  al  afio.  Considerando  que  a  su  vez  funda  Venezuela  princi- 
palmente  su  derecho  en  el  de  Espafia  antes  de  que  a(|iie]la  Republica  que- 
dase  constituida  conio  Estado  independiente,  y  si  bien  resulta  que  Espafia 
no  ocup6  materialmente  el  territorio  de  la  isla  de  Aves  es  indudablc  que  le 
pert-enecfa  como  parte  de  las  Judias  Occidentales  que  eran  del  dominio  de 
los  Reyes  de  Espana,  segiin  la  ley  primera,  titulo  quince,  libro  segundo  de 
la  Recopilaci6n  de  Indias.  Considerando  ({ue  la  isla  de  Aves  debi6  formar 
]>arto  del  territorio  de  la  audiencia  de  Caracas,  cuando  (^sta  fu^  creada  on 
trece  de  jnnio  de  mil  setecieutos  ochenta  y  seis,  y  que  al  con.stituirse  Vene- 
zuela como  Naci<)n  independieute,  lo  hizo  con  el  territorio  de  la  Capitania 
general  de  su  nombre,  declaraudo  con  posterioridad  vigentes  en  el  nuevo 
Estado  todas  las  disposiciones  adoptadas  por  el  Gobierno  espaQol  hasta 
mil  ochocientos  ocho,  por  lo  cual  pudo  considerar  la  isla  de  Aves  como 
parte  de  la  Provincia  espafiola  de  Venezuela.  Considerando  que  aun 
hecha  abstraeci6n  de  lo  que  antecede,  resulta  siempre  que,  si  bien  puede 
decirse  ({ue  la  isla  Aves  nunca  fud  real  y  verdaderamente  ocupada  por 
Espana  y  habitada  por  espanoles,  tampoco  la  residencia  temporal  en  ella 
de  algunos  naturales  de  Sabii  y  San  Eustaquio  es  mas  qne  una  ocupacidn 
precaria  que  no  coustituye  posesion ;  pues  .aup  cuando  la  isla  no  es  capaz 
de  habitaci6n  permanente  por  raz6n  de  las  inmersiones  d  que  se  halla 
expuesta,  si  los  holandeses  la  hubieran  ocupado  con  itnimo  de  adquirirla, 
juzgandola  abandonada,  habrian  construido  algiin  editicio  y  tratado  de 
hacer  la  isla  habitable  coustautemente,  cosas  ambas  que  no  llegaron  ^ 
tener  efecto.  Y  considerando  por  ultimo  que  el  Gobierno  de  los  Paises 
Bajos  no  ha  hecho  otra  cosa  <iue  utilizar  la  pesca  eu  diclia  isla  por  medio 
de  sus  oolonos,  al  paso  <iue  el  Gobierno  de  Venezuela  basido  el  primero  en 
tener  alli  fuerza  armada,  y  en  ejercer  actos  de  soberania,  confirmando  i\si 
el  dominio  que  adquirio  por  un  titulo  general  derivado  de  Espana.  Es 
nuestro  parecer,  couforme  con  el  do  nuestro  Cousejo  de  Miuistros,  despues 
de  ofdo  el  dictamen  de  nuestro  Cousejo  do  Estado  eu  pleno,  que  la  pro- 
piedad  de  la  isla  en  cuestion  corresponde  li  la  Republica  de  Venezuela, 
quedando  a  cargo  de  <Ssta  la  iudemnizaci6n  por  la  pesca  que  lo«  sdbdltos 
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holandeees  dejarilii  de  aprovechar,  si  eu  efecto  se  lea  priva  de  atilizaria,  en 
ciiyo  caso  servira  de  tipo  para  dicha  indemDizacion,  el  prodacto  liqnido 
aniial  do  la  pesca  calcnlado  por  el  ultimo  qiiinqaenio,  capitalizandolo  al 
cinco  por  ciento. 

Dado  en  neustro  Palacio  de  Madrid,  ^  treinta  de  Jnuio  de  mil  ochocien- 
toe  Bosenta  y  cinco.  [Finiiado.]  Isabel.  [L.  S.]  £1  Ministro  do  Estado. 
[Kinuado.]  Manuel  liermudtz  de  Castro,  (Memoria  de  Relaciouen  Exte- 
riores  de  Venezuela,  1866.) 

Consulat  G6ndral  des  Pays  Bas  a  Caracas.  Sefior  Ministro:  Como  lo 
sabe  V.  E.;  el  Gobicrno  de  EspaHa  di6  en  Junio  de  1865  una  decision  arbi- 
tral en  la  cncstion  entre  los  Paises  Bujos  y  Venezuela  referente  ul  derecho 
do  propriedad  sobre  la  isla  de  Aves. 

Segiln  el  ultimo  artfculo  de  esta  decision,  pertenece  dicba  isla  en  pro- 
priedad it  la  Kep-.iblica  de  Venezuela;  con  la  obligacion  de  pagar  ana 
indemnizacion  por  el  derecbo  de  pesca  de  tjue  los  siibitos  neerlandeses 
cosan  de  hacer  uso,  ii  lo  meuos  si  se  les  impidiera  este  derecbo,  caso  en  el 
cual  se  tomani  como  baso  de  la  indemnizacion  el  prodncto  limpio  de  esta 
pesca  durante  los  liltimos  cinco  ailos,  capitaliza<lo  al  cinco  por  ciento. 

El  Gobierno  do  los  Paises  Bajos  est:i  dispuesto  si  descansar  eu  esta  deci- 
sion. Por  lo  que  toque  :£  las  dos  alternativas  mencionadas,  la  cont'nuaciun 
do  nuestro  dcrocho  do  posca  6  bien  la  compra  por  Venezuela  de  este  dere- 
cbo, ol  Gobierno  de  los  Paises  Bajos  esta  dispuesto  a  cooteutarse  con  la 
oontinuacidn  del  derecbo  mencionado. 

I)espo(^s  de  la  conversacion  que  yo  tuve  el  bonor  do  tener  con  V.  E. 
tocante  li  este  asunto,  creo  podcr  coutiar  <|ue  el  (iobieruo  de  Venezuela 
por  sn  parte  se  decide  tembi<^n  por  la  misma  alternativa. 

Torao  la  libertad  de  pedir  a  V.  E.  se  sirva  coumnicarme  la  decision  de 
su  Gobierno  sobre  el  particular,  que  so  tendrd  el  gusto  de  comnnioar  tan 
pronto  como  sea  posible  el  Gobierno  del  Key. 

Aprovecbo  esta  ocasion  para  oifecer  6,  V.  £.  las  seguridades  de  mi  alta 
consideracion. 

El  Consul  General  de  los  Paises  Bajois.  (Fimiado.)  JRolandu%, — Cara- 
cas: 1"  de  Mayo  de  1866. — SeQor  Ministro  de  Kelaciones  Exteriores. — 
Caracas. 

Estados  Unidos  de  Venezuela.  Ministero  de  Relaciones  Exteriores. — 
Scccion  Central. — Numero  105. — Caracas,  Mayo  5,  1866.  Alio  3**  de  la 
Dey  y  8"  de  la  Federacion.  .  Sefior  Consul :  He  tenido  el  honor  de  recibir  y 
leer  el  Gran  Ciudadauo  Mariscal  Presidonte  de  los  Estados  Unidos  de 
Venezuela,  el  oficio  quo  L'S.  uie  dirigo  en  1"  de  osto  mes  on  cuauto  al  asunto 
de  la  isla  do  Aves. 

La  question  del  dominio  y  Koberlufa  de  dicba  isla,  que  Venezuela  y  los 
Pais  Bajos  si  disbutaban,  fue  somotida,  por  eonveno  de  5  de  xVgosto  d© 
1857,  al  arbitramonto  de  la  Keina  do  Espafia.  US.  me  participa  abora 
que  se  Gobierno  ha  adniitido  el  fallo  que  se  pronuncion  por  S.  M.  C.  Otro 
tanto  ha  hecbo  VenozuoJa. 

Esta  senteneia  declara  ser  la  isla  propiedad  de  la  Kepdblica;  pero  al 
mismo  tiempo  le  impono  la  obligacion  do  indeuiuizar  a  los  Paises  Bajos,  si 
se  priva  a  sus  s^bditos  de  iitili/ar  la  ])eHcar  en  ella.  Con  tal  motive  pre- 
gunta  US.  que  proiiero  V^euezuola  si  dojarles  el  uso  de  la  pesca  6  rcscatar 
semejante  derecbo.     Y  el  Gran  Ciudadauo  Mariscal,  despat/s  do  haber 
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deliberado  sobre  el  particular,  me  ha  antorizado  para  responder  que 
Venezuela  opta  por  el  primer  extremo,  o  sea  la  continiiacinn  de  la  pesca  vn 
la  isla  por  subditos  de  S.  M.  N. 

Al  participarlo  &  US.  le  rennevo  las  protestas  de  mi  consideraci^n  dis- 
tingnida. 

Dio8  y  Federacion.  (Finnado.)  Rafael  Seijas.  Senor  T.  D.  G.  Rolau- 
dns,  C6nBul  General  de  los  Pafses  Bajos. — (Menioria  de  Relaciones  Exteri- 
ores  de  Venezuela,  1867.) 

Pera  aad  Bolivia.— By  a  ])rotocol  signed  at  Lima  August  26, 1895,  throngh 
the  mediation  of  the  representatives  of  the  Holy  See,  France,  Colombia 
and  Italy,  Peru  and  Bolivia  agreed  to  refer  to  the  arbitration  of  some 
Sonth  American  government  the  question  whether  Pern  Nhould  salute  the 
Bolivian  dag  as  part  of  the  reparation  for  certain  acts  committed  during 
the  civil  war  in  Peru  of  1890. 

By  another  protocol  of  September  6,  1895,  it  was  agreed  to  submit  the 
matter  to  the  Government  of  the  United  States  of  Brazil,  or,  if  it  should 
decline,  to  that  of  the  Republic  of  Colombia.' 

Portugal  and  the  Congo.—'*  By  identic  notes  of  February  7,  1890,  the  gov- 
ernments of  Portugal  and  the  independent  State  of  the  Congo  inquired  of 
the  federal  council  whether  it  would  be  disposed  eventually  to  accept  the 
rMe  of  arbitrator  in  respect  of  the  dififerences  which  might  arise  between 
the  two  stateH  on  the  occaHion  of  the  delimitation  of  their  boundaries  in 
Africa,  and  which  might  not  be  directly  and  amicably  settled.  On  the 
18th  of  the  stime  mouth  the  federal  council  decided  to  answer  in  the  afflnn- 
ative.  No  occasion,  however,  arose  for  action  in  the  matter,  all  the  diffi- 
culties which  the  delimitation  raised  having  been  done  away  with  as  the 
result  of  an  agreement  between  the  parties  by  the  convention  signed  at 
Brussels  May  25, 1891,  of  which  the  interested  governments  informiMl  us  by 
notesof  July  27,  last.''^ 

Two  African  Tribes. — "In  1887  a  strong  ill  feeling  which  had  existed 
between  two  Sonth  African  nations— the  Bakwenaand  the  Bamangwato — 
and  which  had  more  than  once  been  on  the  point  of  breaking  out  into 
open  war  was  completely  allayed  by  a  simple  arbitral  award,  which  was 
loyally  and  gladly  accepted  b3'  both.  Amongst  other  causes  of  this  ill 
feeling  there  had  been  a  dispute  about  the  rights  to  certain  wells  at  a 
place  called  Lopepe,  on  the  road  to  the  north  from  Molepole  to  the  Ba- 
mangwato. The  dispute  was  brought  before  the  administrator  of  Bechu- 
analand,  who  sent  one  of  his  officers,  Capt.  H.  Goold  Adams,  to  act  as 
arbitrator  between  the  two  parties.  His  decision  was  to  the  effect  that 
as  the  water  in  times  past  had  been  used  by  both  peo])les  the  wells,  with 
the  surrounding  land,  should  be  equally  divided.  This  was  at  once  done. 
The  court  wa.s  sitting  in  the  vicinity  of  the  disputed  territory.  The  tribes 
adjourned  to  the  wells.  The  chiefs  divided  the  ground  by  drawing  a  line 
across  it;  beacons  were  raised  to  mark  the  division;  a  burden  seems  to 
have  been  lifted  from  everybody's  shoulders,  and  amidst  great  rejoicing 

'  I  am  indebted  for  copies  of  these  protocols  to  Senor  Don  Victor  Egui- 
guren,  Peruvian  minister  at  Washington. 

'^  Rapport  du  D^partement  F(^d(^ral  des  Ailaires  Etrang^res  [da  Suisse], 
1891,  p.  30. 
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friendly  intercourRe  was  opened  up  at  once,  A  missionary  who  was  pres- 
ent, and  whom  since  this  paper  was  first  written  I  have  heard  give  a  very 
interesting  description  of  the  whole  proceeding,  wrote  that  'it  was  a 
meeting  worth  going  a  hundred  miles  to  see.' '' ' 

3.  MEDIATION. 

It  is  important,  from  the  practical  as  well  as  from  the  theoretical  side 
of  the  matter,  to  keep  in  view  tbe  distinction  hetween  arbitration  and 
mediation — a  distinction  either  not  understood  or  else  lost  sight  of  by 
many  of  those  who  have  undertaken  to  discuss  the  one  subject  or  the 
other.  Mediation  is  an  advisory,  arbitration  a  judicial,  function.  Media- 
tion recommends,  arbitration  decides.  And  while  it  doubtless  may  be 
true  that  nations  have,  for  this  reason,  on  various  occasions  accepted 
mediation  when  they  were  unwilling  or  reluctant  to  arbitrate,  it  is  also 
true  that  they  have  settled  by  arbitration  questions  which  mediation 
could  not  have  adjusted,  It  is,  for  example,  hardly  conceivable  that  the 
qncstion  of  the  Alabama  claims  could  have  been  settled  by  mediation. 
The  same  thing  may  be  said  of  many  boundary  disputes.  In  numerous 
cases  the  efforts  of  mediators  have  been  directed,  and  successfully 
directed,  to  bring  about  an  arbitration  as  the  only  means  of  putting  an 
end  to  controversy. 

But,  while  bearing  in  mind  the  distinctively  judicial  character  of  arbi- 
tration, it  would  not  be  proper  to  minimize  the  importance  of  mediation 
as  one  of  the  forms  of  amicable  negotiation.  The  Congress  of  I'aris  of 
1856,  as  well  as  the  Congo  Conference  of  1884,  made  a  declaration  in  favor 
of  systematic  mediation.^ 

The  Seistan  Boandar/. — The  treaty  between  Great  Britain  and  Persia  of 
March  4,  1857,  provides:  '*  In  case  of  differences  arising  between  the 
Government  of  Persia  and  the  countries  of  Herat  and  Afghanistan,  the 
Persian  Government  engages  to  refer  them  for  adjustment  to  the  friendly 
offices  of  the  British  Government,  and  not  to  take  up  arms  unless  those 
friendly  offices  fail  of  effect."  It  seems  that  in  1877  a  dispute  as  to  the 
boundary  between  Persia  and  Afghanistan  (the  '^ Seistan  boundary")  was 
amicably  settled  through  the  mediation  of  two  British  officers,  Generals 
Goldsmith  and  Pollock,  at  Teheran.^ 

The  boundary  between  Greece  and  Turkey.  — By  Article  XXIV.  of  the  Treaty 
of  Berlin  of  July  13,  1878,  Austria-Hungary,  France,  Germany,  Great 
Britain,  Italy,  and  Russia,  in  the  event  of  Greece  and  Turkey  being 
unable  to  agree  upon  the  "rectification"  of  frontier  suggested  in  the 
thirteenth  protocol  of  the  Berlin  congress,  reserved  to  themselves  **  to  offer 
their  mediation  to  the  two  parties  to  facilitate  negotiations."  As  the 
frontier  was  not  ** rectified,"  Lord  Salisbury  proposed  to  the  Porte  that 
the  task  should  be  committed  to  an  international  commission.  To  this 
proposal  the  Sultan  failed  to  make  "a  definite  reply,"  and  the  powers  by 
an  identic  note  of  June  11,  1880,  informed  him  that  they  had  decided  that 


^  The  More  Recent  Progress  of  International  Arbitration,  by  W.  Evans 
Darby,  I^L.  D.,  p.  5. 
2  See  Calvo,  Le  Droit  Int.  4th  ed.  III.  413. 
^Appleton,  Progress  of  International  Arbitration,  6. 
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their  repreacntativoe  at  Berlin  should  meet  in  conftivence  there  on  the  16th 
of  June,  in  order  to  determine  by  a  majority  of  votes  upon  tln^  best  line 
to  adopt.  July  1, 1880,  the  representatives  made  an  award,  by  which  they 
unanimously  adopted  a  line  therein  defined.'  July  15,  1880,  collective 
notes  were  addressed  by  the  powers  to  Greece  and  the  Porte,  "interposing 
their  mediation,  and  inviting  those  two  governments  to  accept''  the  line 
in  fpiestion.'  A  '*new  rectification"  was  subsequently  made  and  the 
frontier  was  finally  settled  by  a  treaty  of  May  24,  1881,  between  Austria- 
Hungary,  l-Yance,  Germany,  Great  Britain,  Italy,  Russia,  Greece,  and 
Turkey.^ 

Fgi  land  claims. — The  adjustment  of  land  titles  in  Fiji  by  the  British 
authorities  after  the  assumption  by  Great  Britain  of  sovereignty  over  the 
group,  gave  rise  to  claims  on  the  part  of  certain  foreigners,  who  alleged 
that  they  had  suffered  injustice.  Among  the  claimants  were  some  German 
subjects,  who  appear  to  have  been  four  in  number.  Their  claims  were 
referred  to  two  commissioners,  Dr.  R.  Krauel,  on  the  part  of  Germany,  and 
Mr.  R.  S.  Wright,  on  the  part  of  Great  Britain,  for  investigation  and  report. 
The  commissioners  concurred  in  rejecting  one  of  the  claims,  and  in  recom- 
mending that  certain  sums,  aggregrating  £10,620,  be  paid  on  the  others. 
The  two  governments  agreed  to  accept  this  report,  and  the  money' was 
duly  paid.^ 

The  Caroline  iBlandi. — In  1885  His  Holiness  Leo  XIII.  made,  as  mediator 
between  Germany  and  Spain  in  the  controversy  touching  the  Caroline  and 
Pelew  islands,  the  following  '* proposition:" 

''  The  discovery  made  by  Spain  in  the  sixteenth  century  of  the  Caroline 
and  Pelew  islands,  which  form  part  of  the  archipelago,  and  a  series  of 
acts  accomplished  at  different  periods  by  the  Spanish  Government  in  those 
same  islands  for  the  good  of  the  natives,  have,  in  the  conviction  of  that 
government  and  of  that  nation,  creatod  a  title  to  the  sovereignty  founded 
on  the  maxims  of  international  law  invoked  and  followed  at  that  period 
in  the  case  of  analogous  disputes.  In  fact,  when  one  examines  the  history 
of  the  above-mentioned  acts,  the  authority  of  which  is  confirmed  by  divers 
documents  in  the  archives  of  the  Propaganda,  one  can  not  fail  to  recog- 
nize the  beneficial  work  of  Spain  towards  those  islanders.  It  is  also  to  be 
remarked  that  no  other  government  has  ever  exercised  a  similar  action 
over  them.    This  explains  the  constant  tradition,  which  must  be  taken 


'  Br.  and  For.  State  Papers,  LXXI.  699. 

'Hortslet,  Map  of  Europe  by  Treaty,  IV.  2961. 

^The  following  passage  seems  to  refer  to  a  case  of  mediation  rather  than 
of  arbitration :  '^Persia-Afghanistan,  1891 :  £arly  in  the  year  the  Hashta- 
dan  question  between  Persia  and  Afghanistan,  was  finally  laid  to  rest. 
This  was  a  frontier  dispute  relating  to  the  district  of  Hashtadan,  which 
had  lasted  for  several  years  and  at  one  time  threatened  to  become  serious. 
The  Viceroy  of  India  was,  however,  appointed  arbitrator.  He  intrusted 
the  matter  to  General  MacLean,  the  British  consul-general  at  Meshed,  who 
gave  his  award  in  the  Viceroy's  name,  and  it  was  immediately  ratified  by 
both  the  Shah  and  the  Ameer."  (Darby,  The  More  Recent  Progress  of 
International  Arbitration,  II.) 

-•Br.  and  For.  State  Papers,  LXXVI.  887-889.  The  full  record  of  the 
transaction  may  be  found  in  Parliamentary  Papers  [c.  4433],  1885. 
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into  accoanty  and  the  conviction  of  the  Spanish  people  relative  to  that 
sovereignty — tradition  and  conviction  which  two  months  ago  were  luani- 
festt^d  with  such  an  ardor  and  animosity,  capable  for  a  moment  of  eoiu- 
jiromising  the  internal  peace  and  relationH  of  two  friendly  governments. 

''On  the  other  hand,  Germany  and  England  in  1875  expressly  informed 
the  Spanish  (iovernm(>Tit  that  they  wonld  not  recognize  the  sovereignty  of 
Spain  over  the  Haid  iHlands.  On  the  contrary  the  Imperial  Government 
thought  it  iH  the  effective  occupation  of  a  territory  which  creates  the  sov- 
ereignty, occupation  which  was  never  carried  into  effect  on  the  part  of 
Spain  in  the  Caroline  Islands.  It  was  in  conformity  with  this  principle 
that  it  acted  in  the  Island  of  Yap,  and  in  that,  as  on  its  part  the  Spanish 
Government  has  also  done,  the  mediator  is  pleased  to  recognize  the  com- 
plete loyalty  of  the  Imperial  Government. 

**  Consequently,  and  in  order  that  this  divergence  of  views  between  the 
two  governments  be  not  an  obstacle  to  an  honorable  arrangement,  the  me- 
diator, after  having  well  considered  the  whole  question,  proposes  that  in 
the  new  convention  to  be  stipulated  they  shall  observe  the  forms  of  the 
protocol  relative  to  the  S  oloo  Archipelago  signed  at  Madrid  on  the  7ih  of 
March  last  between  the  representatives  of  Great  Britain,  Germany,  and 
Spain,  and  that  the  following  points  be  adopted: 

"1.  To  confirm  the  sovereignty  of  Spain  over  the  Caroline  and  Pelew 
islands. 

'*  2.  The  Spanish  Government  to  render  her  sovereignty  effective  engages 
to  establish  as  quickly  as  possible  in  that  archipelago  a  regular  adminis- 
tration with  sufficient  force  to  guarantee  order  and  the  rights  acquire<l. 

"3.  Spain  offers  to  (Jermany  full  an<l  entire  liberty  of  commerce  and 
navigation,  and  of  fishing  at  the  same  islands,  as  also  the  right  of  estab- 
lishing a  naval  station  and  a  coal  depot. 

''4.  The  liberty  of  making  plantations  in  those  islands,  and  of  founding 
agricultural  establishments  on  tlie  same  footing  as  Spanish  subjects,  to  be 
also  guaranteed  to  Germany. 

**  L.  Card.  Jacobini. 

*•' KoMK,  FROM  THK  VATICAN,  October  J  J,  /<<f,v.;." 

lliis  proposition  was  accepted  by  the  governments  to  which  it  was  made, 
and  was  embodied  in  the  following  protocol : 

**The  undersigned,  his  excellency  the  Marquis  deMolins,  ambassador  of 
His  Catholic  Majesty  near  the  Holy  See,  and  his  excellency  M.  de  Schloezer, 
envoy  extraordinary  and  minister  plenipotentiary  of  His  Majesty  tho  King 
of  Prussia  near  the  Holy  See,  being  duly  authorized  to  conclude  the  nego- 
tiations which  the  (lovemments  of  Spain  and  Germany,  under  the  accepted 
mediation  of  His  Holiness  the  Pope,  have  pursued  in  Madrid  and  Berlin 
relatively  to  the  rights  which  each  of  said  governments  may  have  acquire<l 
to  the  possession  of  the  Caroline  and  Pelew  islands,  considering  the  propo- 
sitions made  by  His  Holiness  as  a  basis  for  a  mutual  understanding,  have 
agreed  upon  the  following  articles  in  accordance  with  the  propositions  of 
the  august  mediator. 

"Article  1.  The  German  Government  recognizes  the  priority  of  the 
Spanish  occupation  of  the  Caroline  and  Pelew  islands  an«l  the  sovereignty 
of  His  Catholic  Majesty  as  specified,  and  the  limits  of  which  are  indicated 
in  article  2. 
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''Article  2.  These  limits  are  formed  by  the  equator  and  by  the  eleventh 
degree  of  north  latitude  and  the  one  hundred  and  thirty -third  and  the  one 
hundred  and  sixty-fourth  degrees  east  longitude  (Greent?ich). 

"Article  3.  The  Spanish  Government,  to  ;>:uarantee  to  German  subjects 
full  and  entire  liberty  of  commerce,  navigation,  and  fishing  in  the  Caroline 
and  Peltfw  archipelagoes,  undertakes  to  carry  out  in  the  said  archipela- 
goes stipulations  analogous  to  those  contained  in  Articles  I.,  II.,  and  III., 
of  the  protocol  regarding  the  Sooloo  Archipelago,  signed  at  Madrid  on  the 
11th  of  March  1875,  and  reproduced  in  the  protocol  of  the  7th  of  March 
1885,  as  follows : 

''I.  'The  commerce  and  traffic  of  German  ships  and  subjects  with  the 
Caroline  and  Pelew  Archipelagoes  and  in  all  parts  thereof,  as  also  the 
rights  of  fishing,  shall,  without  prejudice  to  the  rights  of  Spain,  as  recog- 
nized by  the  present  protocol,  be  absolutely  free  in  conformity  with  the 
following  declarations : 

"II.  'The  Spanish  authorities  can  not  in  the  future  require  that  the 
ships  and  subjects  of  Germany,  which  repair  freely  to  the  Caroline  and 
Pelew  Archipelagoes  or  from  one  point  to  another  of  them  without  dis- 
tinction, or  from  thence  to  any  other  part  of  the  world,  shall  touch,  either 
before  or  afterwards,  at  any  determined  points  in  these  archipelagoes  or 
elsewhere,  or  that  they  shall  pay  dues  of  any  kind,  or  be  required  to  ob- 
tain permlHsion  from  the  authorities,  who  on  their  part  shall  abstain  from 
any  intervention,  or  in  placing  any  impediment  in  the  way  of  the  said 
traffic.  It  is  at  the  same  time  understood  that  the  Spanish  authorities 
shall  in  no  way,  nor  under  any  pretext,  impede  the  free  importation  and 
exportation  of  whatever  kind  of  merchandise  without  exception,  except 
at  the  points  occupied  in  conformity  with  Declaration  III. ;  and  likewise 
that  at  all  the  points  not  effectively  occupied  by  Spain  neither  the  ships  nor 
the  subjects  afores:iid,  nor  their  merchandise,  shall  be  subjected  to  any 
imports  or  duties  or  payments  of  any  kind,  nor  to  any  sanitary  regula- 
tions or  other. 

"  III.  'At  all  points  occupied  by  Spain  in  the  Caroline  and  Pelew  Archi- 
pelagoes the  Spanish  Government  can  establish  dnties  and  sanitary  and 
other  regulations  during  the  effective  occupation  of  the  points  indicated.' 

"  But  on  her  side  Spain  undertakes  to  maintain  the  establishments  and 
officials  necessary  for  the  requirements  of  commerce  and  the  observance 
of  the  said  regulations.  It  is  nevertheless  expressly  nnderstood,  and  the 
Spanish  Government,  being  resolved  not  to  improve  restrictive  regulations 
at  the  points  occupied,  voluntarily  undertakes  not  to  introduce  at  those 
points  imposts  or  duties  of  a  higher«rate  than  those  fixed  by  the  Spanish 
tariffs  or  by  the  treaties  or  conventions  between  Spain  and  all  other  powers. 
Neither  will  she  put  in  force  exceptional  regulations  applicable  to  German 
commerce  and  subjects,  who  shall  in  all  respects  eujoy  the  same  treatment 
as  Spanish  do. 

"  In  order  to  anticipate  any  claims  or  complaints  which  may  result 
through  commercial  uncertainty  with  respect  to  the  points  occupied  and 
subjected  to  the  regulations  and  tariffs,  the  Spanish  Government  will  in 
each  case  of  the  effective  occupation  of  a  point  in  the  Caroline  and  Pelew 
Archipelagoes  make  communication  thereof  to  the  German  Government 
and  at  the  same  time  inform  commerce  by  means  of  a  public  notification 
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in  tiifl  oAirial  jourtials  of  Madrid  and  Manila.  As  regards  the  tarifTs  and 
H'^nl  itions  to  be  applied  at  the  points  which  are  or  shall  be  occnpied  by 
Spain,  it  is  stipulated  that  they  shall  Dot  be  enforced  or  levied  nntil  after 
a  delay  of  ei^ht  months  from  the  date  of  the  publication  in  the  oflieial 
journal  of  Madrid. 

'Mt  is  understood  that  no  German  ship  or  subject  shall  be  obliged  to 
touch  at  one  of  the  points  occnpied  either  on  going  to  or  retaniin<;  from 
a  point  not  occupied  by  Spain,  and  that  no  penalty  can  be  inflicted  on 
German  subjects  for  this  reason,  nor  for  any  kind  of  merchandise  destined 
for  a  point  not  occupied  in  the  Caroline  and  Pelew  Archipelagoes. 

''Articlk  4.  German  subjects  shall  have  full  liberty  to  purchase  and 
make  plantations  in  the  C<aroline  and  Pelew  Archipelagoes,  to  found  agri- 
cultural establishments,  to  exercise  all  kinds  of  commerce,  and  to  make 
contracts  with  the  inhabitants  and  utilize  the  laud  (d'exploiterle  sol) 
under  the  same  conditions  as  Spanish  subjects.  All  their  acquired  rights 
shall  be  safeguarded.  German  companies  which  enjoy  recognized  rights 
in  their  own  country,  and  especially  anonymous  companies  (compagnies 
anonymes),  shall  be  treated  on  the  same  footing  as  the  aforesaid  subjects. 

'Mierman  subjects  shall  enjoy  for  the  protection  of  their  persons  and 
their  goods  the  acquisition  and  transmission  of  their  properties,  and  for 
the  exercise  of  their  professions,  the  same  treatment  and  the  same  rights 
as  Spanish  subjects. 

"Article  5.  The  German  Government  shall  have  the  right  of  establish- 
ing in  one  of  the  Caroline  or  Pelew  Islands  a  naval  station  and  a  coal 
depot  for  the  imperial  navy.  The  two  governments  will  determine  by 
common  consent  the  place  and  conditions  of  that  establishment. 

''Article  6.  If  the  governments  of  Spain  and  Germany  have  not  refused 
their  adhesion  to  this  present  protocol  within  a  period  of  eight  days  from 
this  date,  or  if  by  the  intermission  of  their  respective  representatives  they 
notify  their  adhesion  within  that  period,  the  present  declaration  shall 
immediately  enter  into  force. 

''Marquis  de  Moliks. 

"SCHL^ZKR. 

Done  at  Rome  the  17tli  December  1885." 

The  Looohoo  qneetion. — It  has  often  been  stated  that  the  Loochoo  (Lew 
Chew)  question  between  China  and  Japan  was  settled  in  1879  by  General 
Grant  as  arbitrator.  The  statement  is  inaccurate.  The  question  was 
neither  arbitrated  nor  settled,  though  there  was  an  attempt  to  settle  it 
by  mediation.  Loochoo  was  regarded  by  China,  not  as  an  integral  part 
of  the  empire,  but  as  a  kind  of  honorary  dependency.  Since  1655  the 
Loochooan  kings  had  received  investiture  from  China;  they  had  sent  to 
Peking  complimentary  missions,  which  brought  presents  and  received 
presents  in  return.  The  Chinese  had  no  resident  officers  in  Loochoo ;  they 
levied  no  taxes  there,  nor  any  determinate  tribute;  they  neither  aided  nor 
required  aid  from  the  Loochooans  in  war,  nor  concerned  themselves  with 
their  internal  affairs.  Japan,  on  the  other  hand,  had  for  along  time  re- 
quired Loochoo  to  deliver  to  the  Prince  of  Satsuma,  in  Japan,  an  annual 
contribution  of  8,000  piculs,  or  about  500  tons  of  riee.i     In  1878  Chinese 


*  Mr.  Seward,  U.  S.  minister  at  Peking,  to  Mr.  Evarts  December  11, 1879, 
For.  Rel.  1880, 94.    See  also  Mr.  Denby  to  Mr.  Bayard,  For.  ReL  1888,  L  222. 
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plonipotentiaries  at  Tokio  addressed  themAelves  to  the  minister  of  the 
United  States  at  that  capital,  invoking  the  good  oOioes  of  the  United 
States,  in  accordance  with  the  first  article  of  the  treaty  of  Tientsin,  to 
bring  about  an  amicable  agreement  between  their  government  and  that  of 
Japan  in  regard  to  Loochoo.  They  called  attention  to  a  memorial  of  cer- 
tain commissioners  from  Loochoo,  in  which  it  was  stated  that  Japan  had 
enforced  its  rnle  on  that  state  and  had  compelled  it  to  cease  paying  '' trib- 
ute''  to  China  and  to  turn  over  its  treaty  with  the  United  States  to  the 
Japanese  foreign  office  J  May  2, 1879,  the  young  prince  of  Loochoo,  accom- 
panied by  his  suite,  arrived  at  Yokohama  in  a  steamer  which  had  been 
dispatched  by  the  Japanese  Government  to  bring  his  father,  the  ex-king, 
to  Japan.  The  father,  however,  had  alleged  illness  and  it  was  decided  to 
bring  the  son.  After  the  latter  arrived  in  Japan,  the  Japanese  prime 
minister  informed  him  that  ''for  public  reasons''  he  was  ordered  to  remain 
in  Tokio.  Japan  thus  manifested  an  intention  to  maintain  what  had  been 
done  in  the  islands  in  the  way  of  change.  The  islands  had  been  made  in 
due  form  a  ken  of  the  empire ;  Japanese  were  installed  in  the  chief  offices ; 
the  king  had  only  the  rank  of  a  Japanese  noble;  and  the  principal  gentry 
were  pensioned,  llie  subordinate  local  officials  had  been  retained,  and 
tlie  people  seemed  to  be  content.  The  Chinese  minister  at  Tokio  limited 
his  action  to  remonstrance,  though  he  had  formerly  expressed  a  purpose 
to  return  to  China  if  Japan  should  persist  in  her  course.'^ 

At  this  time  General  Grant  was  on  his  journey  around  the  world,  and 
while  he  was  in  China,  he  was  requested  by  Prince  Kung  and  Li  Hung 
Chang  to  use  his  good  offices  in  the  Loochoo  matter.  He  jiromised  to  do 
so,  and  while  he  was  in  Japan  conferred  (July  1879)  with  Count  Ito  and 
General  Saigo,  then  respectively  minister  of  the  interior  and  minister  of 
war,  who  waited  upon  him  at  Nikko.' 

The  mediation  was  without  practical  result.  March  11,  1880,  the  Jap- 
anese Government  issued  a  proclamation  notifying  all  persons  having 
claims  against  the  late  Loochoo  Han  to  present  them  to  the  Japanese 
finance  department  before  the  30th  of  the  next  May,  and  stating  that  claims 
so  presented  would,  if  contracted  since  1844,  be  paid  in  government  bonds 
and  money.  The  proclamation  also  declared  that  money,  grain,  and  other 
things  payable  to  the  late  Loochoo  Han,  under  contracts  made  since  1844, 
would  be  collected  according  to  the  contracts.^  Subsequently  it  was  un- 
derstood that  the  question  of  sovereignty  would  be  amicably  arranged  by 
China  taking  one  of  the  islands  and  Japan  retaining  the  rest;'^  but 
negotiations  undertaken  at  Peking  for  a  settlement  ended  in  a  rupture,  the 
Japanese  minister  taking  his  departure  on  the  ground  that  the  Chinese 
representatives  had  refused  to  sign  the  treaties  after  agreeing  upon  them.*^ 


»  For.  Rel.  1879, 606. 

«  Mr.  D.  W.  Stevens  to  Mr.  Evarts,  May  13,  1879,  For.  Rel.  1879, 637. 

3  Young's  Around  the  World  with  General  Grant,  II.  410, 546, 558-562. 

*  For.  Kel.  1880, 686. 

^Mr.  Bingham  to  Mr.  Evarts,  Noveml>er  6,  1880,  MS.  dispatches  from 
Japan. 

«Mr.  Angell  to  the  Dept.  of  State,  January  15, 1881,  MS.  dispatches  from 
China;  Deyt.  of  State  to  Mr.  Angell,  April  4, 1881,  MS.  instructions  to  China; 
Mr.  Angell  to  Dept.  of  State,  June  6, 1881,  MS.  dispatches  from  China. 
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Late  in  the  antumn  of  1881  China  sent  a  minister  to  Japan  to  treat.'  A 
year  afterwards  it  was  reported  that  both  governments  desired  the  good 
offices  of  the  United  StatoH.^  Still  another  year  elapsed  and  the  qaestion 
was  apparently  no  nearer  a  settlement  than  before.^  In  the  summer  of  1884, 
owing  to  the  relations  between  France  and  China,  the  opinion  was  ex- 
pressed that  the  Loochoo  question  was  not  likely  te  be  revived.^ 

Spanish  Peace  Conference. — The  most  notable  of  all  the  mediations  of 
the  United  States  is  that  which  was  begun  in  1866  and  concluded  in 
1872*for  the  purpose  of  bringing  to  a  close  the  war  between  Spain,  on  the 
one  hand,  and  the  allied  republics  of  Peru.  Chile,  Bolivia,  and  Ecuador, 
on  the  other. 

December  20,  1866,  Mr.  Seward,  as  Secretary  of  State,  instructed  the 
diplomatic  representatives  of  the  United  States  near  the  belligerent  gov- 
ernments to  propose  to  those  governments  that  a  conference  be  held  in 
Washington  on  the  1st  of  the  next  April  between  plenipotentiaries  author- 
ized to  treat  of  all  matters  in  difierence  and  to  agree  upon  terms  of  a  per- 
manent peace  between  the  belligerent  powers.  The  President  of  the 
United  States  was  to  designate  some  one  to  preside  in  the  conference  and 
render  good  offices  by  information  and  advice.  The  person  so  designatetl 
was  to  have  no  vote,  but,  in  case  of  disagreement  of  the  plenipotentiaries, 
the  President  of  the  United  States  was  to  designate  some  neutral  state  or 
sovereign  to  decide  finally,  as  umpire,  all  questions  which  should  be  re- 
ierre<l  to  him  by  the  coufereuco.'^  An  armistice  was  to  take  place  so  soon 
as  all  the  belligerents  should  have  accepted  the  proposals  of  the  United 
States,  and  then  to  continue  till  the  end  of  the  coaference. 

Spain  accepted  the  proposals  on  condition  (1)  that  some  period  be  fixed 
for  the  submission  to  the  conference  of  the  facts  on  which,  if  the  pleni-  * 
potentiaries  should  fail  to  agree,  the  submission  to  arbitration  sliould  be 
made,  and  (2)  that  some  restrictions  be  adopted  as  to  the  selection  of  the 
arbitrator.** 

Bolivia  was  disposed  to  assent  to  whatever  might  be  agreed  on  by  Chile 
and  Peru.*'  The  attitude  of  Ecuador  was  substantially  the  same."*  Chile 
was  willing  to  accept  the  proposals  only  on  the  conditions,  among  others> 
(1)  that  Spain  acknowledge  that  the  bombardment  of  Valparaiso  was 
"an  act  of  hostility  inexcusable  and  worthy  of  the  most  severe  reproba- 
tion," and  (2)  that  it  must  be  admitt<^d  before  the  arbitrator  that  *'tho 
occupation  of  the  Chinclia  Islands  on  the  14th  of  April  1864,  and  the 
Idockade  of  the  ports  of  Chile  on  the  26th  of  September  1865,"  were  nnjnst 
acts  of  aggression.-'  The  Peruvian  Congress  directed  the  executive  to 
reject  mediation  till  Spain  should  have  '*  declared  its  acts  *  *  *  at 
the  Chiucha  Islands  and  "  *  *  at  Valparaiso  violations  of  interna- 
tional law,"  and,  besides  communicating  the  declaration  to  friendly  gov- 


'  Mr.  Holcomb  to  Dept.  of  State,  November  24,  1881,  MS.  dispatehes 
from  China. 

-  Mr.  Young  to  Dept.  of  State,  October  9, 1S?<2,  MS.  dispatches  from  China ; 
same  to  same,  February  22, 1883. 

•»  Mr.  Young  to  Dept.  of  State,  March  22, 1883 ;  May  9, 1883. 

^  Mr.  Young  to  the  Dept.  of  State,  July  24, 1884. 

^  Dip.  Cor.  1867, 1. 517.      '  Di  p.  Cor.  1867,  U.  259.       •  Dip.  Cor.  1867,  II.  267. 

«  Dip.  Cor.  1867, 1. 520.      « Id.  287. 
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ernments,  should  have  "  withdrnwn  the  Spanish  squadron  from  the  waters 
of  the  Pacific." » 

March  27,  1868,  Mr.  Seward  sent  another  circular  instruction  to  the 
United  States  ministers  near  the  belligerent  powers.  This  instruction  was 
very  brief,  and  merely  stated  that  the  '' technical  continuance"  of  the 
state  of  war  occasioned  to  neutral  powers,  and  especially  to  the  United 
States,  'Mnconvenienee"  which  it  was  desirable  to  terminate  ''  by  a  formal 
armistice;"  that,  if  this  suggestion  should  be  well  received,  it  should  be 
suggested  that  the  belligerents  appoint  plenipotentiaries  to  meet  in  Wash- 
ington "for  the  purpose  of  bringing  about  a  definite  peace;"  and  that,  if 
the  advice  of  the  United  States  should  be  asked,  a  ''proper  and  impartial 
effort"  would  be  made  "to  see  that  the  claims  of  all  shall  receive  due 
consideration."^ 

Spain  substantially  accept'Cd  these  proposals.**  Chile  thought  that  the 
''irreconcilable  character  of  the  pretensions  of  the  belligerents"  made  the 
conclusion  of  "  a  definite  peace"  impossible,  but  intimated  a  readiness  to 
accept  "a  truce  definite  in  its  character,  which,  while  preserving  to  the 
belligerents  their  respective  pretensions,"  offered  to  neutrals  "all  the 
guarantees  and  securities  which  they  claim."  Chile  also  referred  with 
apparent  favor  to  a  proposition  of  indefinite  truce  which  had  been  offered 
by  France  and  Great  Britain  as  mediators.**  Peru  was  disposed  to  accept 
the  proposals  uu reservedly,'^  as  was  also  Ecuador.  Bolivia  concurred  with 
Chile  in  preferring  an  "  indefinite  truce  "  to  a  definite  peace.*^ 

When  Mr.  Fish  became  Secretary  of  State,  the  matter  still  remained 
unadjusted.  He  therefore  sent  to  the  ministers  of  the  United  States  near 
the  now  nominally  belligerent  powers  the  following  instruction: 

[Circular.] 

"No.  124.]  "Department  of  State, 

"  Washington,  October  22, 1869, 
"To  Henry  M.  Brent, 

<fc.,  ^-c,  ^c,  Lima, 
Sir  :  You  are  aware  of  the  hesitation  and  the  obstacles  to  an  acceptance 
by  the  belligerent  Spanish- American  republics  on  the  Pacific  of  the  otter 
of  mediation  between  them  and  Spain  contained  in  the  instruction  of  this 
Department  of  the  20th  of  December  1866  and  the  circular  of  the  28th 
March  1868.  It  appears  from  a  protocol  of  a  conference  held  between  the 
representatives  of  those  republics  at  Lima  in  September  of  last  year  that 
the  propositions  of  the  United  States  were  unequivocally  accepted  by  the 
representatives  of  Peru  and  Ecuador,  and  by  that  of  Bolivia  subject  to  a 
reference  to  his  government.  In  a  note  to  this  Department  of  the  8th  of 
October  1868,  accompanied  by  a  copy  of  that  protocol,  Mr.  Garcia,  then 
minister  of  Peru  accredited  to  this  government,  says  that  there  was  no 
reason  for  doubting  that  Chile  also  would  shortly  accede  to  the  views  of 
the  majority  of  her  allies.  In  a  despatch  to  this  Department  of  the  14th 
of  May  last,  General  Ilovcy,  the  United  States  minister  at  Lima,  states 


'  Dip.  Cor.  1867,  II,  767.  ^  Dip.  Cor.  1868,  II.  15, 322,  325, 326. 

8Dii>.  Cor.  1868,  II.  6.  ^  Dip.  Cor.  1868,  II.  877, 892. 

3  Dip.  Cor.  1868,  II.  7.  ^  Dip.  Cor.  1868,  II.  910. 
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that  he  had  recently  Leen  informed  by  the  Peravian  minister  for  foreign 
affairs  that'all  those  republics  had  determined  to  accept  the  terms  of  con- 
ference proposed  by  the  United  States.  There  is  reason  to  believe  that  a 
similar  disposition  is  entertained  by  Spain.  You  will  consequently  pro- 
pose to  the  Peruvian  Government  that  it  instruct  and  empower  its  repre- 
sentative here  to  meet  the  representatives  of  the  other  parties  on  the  15th 
of  January  next,  for  the  purpose  of  a  conference  with  a  view  to  a  formal 
armistice  if  not  a  detinitive  peace. 

'^  It  is  proper  to  add  that  a  draft  of  this  instruction  has  been  submitted 
to  Mr.  Roberts,  the  Spanish  minister  here,  who  has  addressed  a  note  upon 
the  subject  to  the  Department,  of  which  I  enclose  a  transcript,  containinj;: 
a  substantial  acceptance  of  the  proposition  of  the  conference  in  this  city 
at  the  time  indicated.  Yon  will  communicate  the  views  of  the  Peruvian 
Government  upon  the  subject  to  which  this  instruction  refers,  at  the 
earliest  practicable  moment. 

"I  am,  sir,  your  obedient  servant, 

'^Hamilton  Fish." 

This  proposal  was  accepted  by  all  the  parties  concerned,  but  the  con- 
ference did  not  begin  on  the  day  named,  because  the  representatives  of 
some  of  the  powers  had  then  not  arrived  at  Washington. 

The  conference  was  opened  at  the  Department  of  State,  October  29, 1870. 
There  were  present  Hamilton  Fish,  Secretary  of  State;  Don  Mauricio 
Lopez  Roberts,  envoy  extraordinary  and  minister  plenipotentiary  of  Spain ; 
Col.  Don  Manuel  Freyre,  envoy  oxtraonlinary  and  minister  plenipoten- 
tiary of  Peru;  Don  Joaquin  Godoy,  envoy  extraordinary  and  minister 
plenipotentiary  of  Chile;  and  Don  Antonio  Flores,  minister  resident  and 
plenipotentiary  of  Ecuador. 

The  proceedings  were  opened  by  Mr.  Fish,  who,  after  reading  the  power 
by  which  the  President  had  authorized  him  to  acton  behalf  of  the  United 
States,  delivered  the  following  address :  . 

''Gbxtlemen:  Notwithstanding  the  lapse  of  time  since  this  conference 
was  first  proposed,  I  am  still  happy  to  meet  you  on  such  an  occasion,  and 
trust  that  your  proceedings  may  lead  to  a  result  earnestly  desired  by  this 
government,  the«re8toration  of  a  permanent  peace  and  good  understanding 
between  nations  of  the  same  blood,  all  of  whom  we  may  call  our  friends. 

'^Strifes  between  a  parent  country  and  the  independent  states  which  may 
have  sprung  from  her  are  always  to  be  deplored.  Sentiment,  at  least,  dic> 
tates  that  they  should  be  of  rare  occurrence,  should  never  be  allowed  to 
arise  without  adequate  cause,  and  should  be  healed  as  soon  and  as  thor- 
oughly as  may  be  practicable.  Unfortunately,  conflicts  of  interests,  real 
or  supposed,  may,  in  the  course  of  time,  be  expected  among  all  nations; 
and  however  potent  may  be  the  tie  of  consanguinity  between  them,  that 
must  then  yield  to  the  stronger  feeling. 

^^The  regions  embraced  by  the  belligerent  republics  of  the  Pacific  are 
acknowledged  to  be  among  the  most  favored  on  the  globe  for  vast  physi- 
cal resources.  The  development  of  these,  and  the  consequent  happiness 
and  prosperity  of  their  inhabitants,  depend  upon  the  enjoyment  of  that 
peace  without  which  capital  will  not  seek  for  employment  and  labor  will 
not  receive  its  reward.  It  may  bo  assumed  that  those  republics  have  uu 
disposition  to  attack  their  mother  country  at  home. 
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''  This  meeting  having  first  been  proposed  in  a  circular  of  Mr.  Seward, 
of  the  20th  of  December  1867  (1866),  was  accepted  conditionally  by  Spain 
and  Chile;  bat  the  conditions  proposed  by  each  not  having  been  accepted 
by  the  other,  the  conference  did  not  take  place. 

''Mr.  Seward,  accordingly,  in  another  circular  of  the  27th  of  March 
1868,  again  suggested  a  congress  of  plenipotentiaries  at  Washington  for 
the  purpose  of  bringing  about  a  definitive  peace. 

''This  suggestion  not  having  been  complied  with,  Mr.  Fish,  in  another 
circular  of  the-22d  of  October  1869,  proposed  a  conference  here  on  the  15th 
of  January  last,  with  a  view  to  a  formal  armistice,  if  not  a  detinitive 
X)eace. 

"The  conference,  however,  did  not  take  place  at  tlie  time  suggested,  the 
representatives  of  some  of  the  parties  not  having  then  reached  the  United 
States. 

'*  The  conference  being  now  in  session,  the  points  for  its  consideration 
seem  to  be — 

''  1st.  Is  an  armistice  or  truce,  with  its  terms  reduced  to  writing,  desir- 
able for  the  parties?  Shall  that  armistice  or  truce  be  indefinite  in  point 
of  time  or  shall  its  duration  be  limited?'' 

"  Supposing  that  the  parties  should  or  should  not  determine  upon  the 
expediency  of  an  armistice,  would  they  then  be  prepared  to  enter  upon 
the  discussion  of  the  terms  of  a  permanent  peace? 

'*The  President  of  the  United  States,  in  appointing  me  to  preside  at  this 
conference,  did  not  intend  to  confer  upon  me  any  power  to  vote  therein 
or  to  assume  any  obligation  on  the  part  of  this  government.  .  His  purpose 
has  been,  as  the  common  friend  of  the  partie-s,  to  bring  their  representa- 
tives together,  in  order  that  differences  may  be  reconciled. 

"May  your  deliberations  result  in  obtaining  an  ample  guaranty  against 
future  hostilities. 

"Mutual  stipulations  to  that  effect  v/ill  be  approved  by  all  the  common 
friends  of  the  belligerents,  and  especially  by  those  whose  intercourse  w^ith 
either  of  them  might  be  interrupted  or  lessened  by  that  sudden  renewal 
of  active  war  which,  technically,  at  least,  might  not  be  unlawful  so  long 
as  the  existing  state  of  affairs  shall  continue. 

"Departmknt  of  State, 

'' Washington,  October  29,  1870." 

Having  read  the  address,  Mr.  Fish  inquired  whether  each  of  the  gentle- 
men present  was  duly  authorized  to  take  part  in  the  conference.  This 
Inquiry  was  satisfactorily  answered  by  the  production  and  mutual  exami- 
nation of  their  full  powers. 

Owing  to  the  absence  of  the  representative  of  Bolivia,  without  whom 
the  representatives  of  the  other  allies  were  not  by  their  instructions 
authorized  to  proceed,  the  conference  was  adjourned  till  it  should  again 
bo  convoked  by  the  Secretary  of  State. 

A  protocol  of  the  first  meeting,  containing  substantially  what  haa  been 
above  stated,  was  signed  b3'  all  the  members  of  the  conference  present. 

April  11, 1871,  the  conference  reconveued,  the  plenipotentiary  of  Peru 
appearing  also  as  plenipotentiary  ad  hoc  of  Bolivia;  but,  as  he  had  not 
received  authority  from  his  own  government  so  to  appear,  he  announced 
that  he  would  act  in  the  name  of  Bolivia  ad  referendum.    This  declaration 
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having  been  accepted,  the  powers  conferred  by  Bolivia  were  exhibited, 
and  were  found  to  be  in  due  form.  The  conference  then  proceeded  to  dis- 
cuss the  articles  of  an  armistice,  which  were  agreed  upon  and  signed. 

By  these  articles  "the  suspension  of  hostilities  exisiing  de  facto"  be- 
tween Spain  and  the  allied  republirs  was  "converted  into  a  general 
armistice  or  truce,"  which  was  to  '*  continue  indefinitely  "  and  could  not  be 
broken  by  any  of  the  belligerents  "save  in  three  years  after  hav^in«r 
expressly  and  explicitly  notified  the  other,"  through  the  Grovemment  of 
the  United  States,  "of  its  intention  to  renew  hostilities;''  and  it  was  pro- 
vided that  during  the  continuance  of  the  armistice  all  restrictions  on 
neutral  commerce  which  were  incident  to  a  state  of  war  should  ceanv. 
The  ratifications  of  the  agreement  were  to  be  exchanged  at  the  Depart- 
ment of  State  within  four  months,  though  a  delay  might  be  granted  to  a 
government  unable  to  make  the  exchange  within  that  term.  But  the  pro- 
ceedings for  the  exchange  of  ratifications  were  not  to  interfere  with  "the 
continuation  of  the  conferences  designed  for  the  negotiation  of  a  peace/' 
It  was  declared  that  the  Secretary  of  State  signed  the  articles  "in  the 
character  of  mediator." ' 

October  10,  1871,  Messrs.  Godoy  and  Freyre,  respectively  representing 
Chile  and  Bolivia,  made  a  written  reciuest  for  a  three  months' extension  of 
the  time  for  the  exchan;;e  of  the  ratifications  for  those  governments,  and 
Mr.  Freyro  asked  for  a  fifteen  months'  extension  for  Pern.  Ecuador's  rati- 
fications bear  date  June  17,  1871. 

December  20,  1871,  Messrs.  Freyre,  (iodoy,  Flores,  and  Lopez  Roberts 
met  with  Mr.  Fish,  at  the  latter's  invitatiqn,  in  the  Department  of  State, 
with  a  view  to  negotiate  for  a  definitive  pence.  Mr.  Godoy  requested  the 
adjournment  of  the  conference  till  some  day  subsequent  to  the  arrival  of 
the  next  mail  from  South  America,  on  account  of  his  having  recently 
received  information  from  his  government  of  the  sending  of  its  ratifica- 
tion of  the  armistice,  together  with  certain  instructions.  All  present  hav- 
ing agreed  to  such  an  adjournuieut,  the  Secretary  of  State  proposed  that 
the  next  meeting  should  take  place  January  10,  1872,  and  this  proposal 
was  accepted. 

The  conference  reiissembled  .January  24, 1872,  but  adjourned  on  the  same 
day,  having  failed  to  conclude  a  peace,  owing  to  the  question  as  to  the 
bombardment  of  Valparaiso.  The  following  protocol  was  drawn  up  and 
signed: 

"  Protocol  of  a  conference  held  at  the  Department  of  State  at  Washington, 
on  the  24th  of  January,  1872,  between  the  Secretary  of  State,  the  Spanish 
minister,  and  the  ministers  of  the  allied  republics  of  South  America. 

"Present:  Mr.  Hamilton  Fish,  Secretary  of  State  of  the  United  States; 
Don  Joa<iuin  Godoy,  envoy  extraordinary  and  minister  jilenipotentiary 
of  ('hili;  Don  Manuel  Freyre,  plenipotentiary  of  Bolivia;  Don  Antonio 
Flores,  plenipotentiary  of  Ecuador;  Don  Manuel  Freyre,  envoy  extraordi- 
nary and  minister  plenipotentiary  of  Peru ;  D(m  Mauricio  Lopez  Roberts, 
envoy  extfaordinary  and  minister  plenipotentiary  of  Spain. 

"The  conference  having  been  opened  by  the  Secretary  of  State,  and 
before  the  business  for  which  the  conference  had  been  convoked  had  come 


» For.  Rel.  1871, 775. 
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under  consideration,  the  minister  of  Chile  asked  permission  to  reqnest  that 
it  should  be  stated  in  the  protocol  of  the  conference  that  the  indefinite 
armistice  or  truce  concluded  on  tbe  11th  of  April  1871;  between  the  pleni- 
potentiaries of  the  allied  republics  of  the  Pacific  and  the  plenipotentiary 
of  Spain,  in  no  wise  implied  the  reestablish ment  of  commercial  lelations 
between  Spain  and  the  aforesaid  republics.  All  the  undersigned  concur- 
ring, it  was  agreed  that,  in  testimony  thereof,  this  incident  should  be 
mentioned  in  the  present  protocol. 

'^The  Secretary  of  State  then  expressed  the  hope  of  his  Government 
that,  now  that  the  armistice  had  been  signed  by  all  the  powers,  and  the 
ratifications  thereof  been  duly  exchanged  between  Spain  and  three  of  the 
republics,  that  tbe  representatives  of  the  several  powers  would  find  them- 
selves prepared  to  proceed  to  the  reduction  into  form  and  the  signing  of 
a  definitive  treaty  of  permanent  peace. 

"The  plenipotentiaries  then  proceeded,  at  the  suggestion  of  the  Sec- 
retary of  State,  to  discuss  tbe  means  of  concluding  a  definitive  peace 
between  Spain  and  the  allied  republics,  which  was  the  special  object  of 
this  meeting. 

"The  minister  of  Spain  said : 

"'My  government  is  animated  by  an  ardent  desire  to  put  an  end  to  the 
interruption  of  its  relations  with  the  allied  republics  of  tbe  Pacific.  A 
definitively  concluded  peace,  such  as  completely  to  obliterate  our  differ- 
ences, and  tending  not  only  to  draw  closer  the  bonds  of  friendship  and 
good  understanding,  but  to  consolidate  them  by  means  of  treaties  promot- 
ing our  intellectual  iind  commercial  int<^rests,  is  the  great  desire  of  my 
government,  for  which  reason  it  accepted,  with  tbe  greatest  pleasure  and 
with  the  most  sincere  purpose,  the  good  offices  of  tbe  Washington  cabinet.' 

"  The  minister  of  Chile  replied  as  follows: 

"  *  The  statement  of  the  desires  which  animate  the  Government  of  Spain, 
as  regards  the  restoration  of  peace  with  the  allied  republics  of  the  Pacific, 
just  made  by  the  minister  of  that  monarchy,  affords  me  much  pleasure. 
Chile,  whose  foreign  and  domestic  policy  is,  and  ever  has  been,  character- 
ized by  a  sincere  adhesion  to  peace  and  conciliation,  also  desires  that, 
without  prejudice  to  just  claims,  the  state  of  war  between  the  republics 
of  the  Pacific  and  Spain  may  cease.  A  definitive  peace  would  therefore 
be  the  termination  of  this  negotiation  opened  by  the  friendly  solicitude  of 
the  Washington  cabinet,  if  the  government  of  His  Catholic  Majesty  should 
be  disposed  to  remove  the  obstacle  which  exists  by  making  reparation  to 
that  of  Chile  for  tbe  bombardment  of  Valparaiso.  I  scarcely  need  say, 
because  it  is  notorious,  that  that  act,  committed  by  the  naval  forces  of 
Spain  against  an  exclusively  commercial  place,  without  any  defenses, 
offended  the  dignity  and  injured  the  interests  of  Chile  in  such  a  manner 
that  to  forget  it  unconditionally  would  be  inconsistent  with  the  just  rights 
of  the  offended  nation.  The  nature  of  the  acts  of  reparation  required  is 
sufficiently  well  determined  by  that  of  tbe  injuries  committed,  and  I  will 
therefore  specify  them,  if  the  minister  of  Spain  can  inform  mo  that  his 
government  is  willing  to  make  the  Just  settlement  which  that  of  Chile 
requires  as  a  condition  for  tbe  conclusion  of  a  peace.' 

"The  minister  of  Spain  replied : 

"'I  regret  that,  notwithstanding  the  earnest  wishes  of  the  Government 
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of  Spain  for  the  conclusion  of  a  definitive  peace^-and  one  which  may  con- 
duce not  only  to  the  renewal,  but  also  to  the  consolidation,  of  the  friendly 
relations  which  before  the  war  united  it  to  the  allied  republics  of  the 
Pacific,  it  is  iinposAible  for  it  to  accept,  on  a  basis  proposed  by  the  minis- 
ter of  Chile,  a  discnsHion  which  at  the  present  time  could  lead  to  no 
beneficial  renult.  I  hope  that,  nevertheless,  nothing  will  prevent  the  con- 
clusion of  a  definitive  peace,  which  will  obliterate  the  last  differences  and 
satisfy  the  generous  hopes  of  the  nations  interested  in  the  concluaion  of 
such  a  peace/ 

*'The  minister  of  Chile  rejoined : 

'''Since  Spain,  as  has  ju8t  l>een  stated  by  her  plenipotentiary,  is  not 
disponed  to  make  reparation  to  Chile  for  the  injury  done  her  by  the  bom- 
bardment of  Valparaiso,  which  Chile  considers  a  necessary  condition  of 
durable  peace,  I  must  say  that  my  cooperation  is  impossible,  and  that^ 
notwithstanding  the  generous  efforts  of  the  mediator  and  the  readiness 
with  which  Chile  has  sought  to  respond  thereto,  the  existing  status  of 
Chile  toward  Spain  will  oontinnc. 

"  'This  being  the  situation,  I  do  not,  for  my  part,  consider  the  contina- 
ance  of  this  negotiation  an  likely  to  lead  to  any  satisfactory  resnlt.  Be- 
fore the  suspension  of  the  conferences,  however,  I  most  here  give  expres- 
sion iu  the  name  of  the  (Government  ami  people  of  Chile  t<o  their  gratitude 
toward  the  (iovenimout  of  the  Tnited  States  and  its  honorable  repre- 
sentatives in  these  conferences  for  their  earnest  efforts  in  behalf  of  a 
common  aj^reement.' 

"The  minister  of  Peru  said: 

"'The  Peruvian  nation,  actuated  by  the  most  friendly  sentiments,  and 
thinking  that  the  time  had  arrived  for  the  termination,  by  means  of  a 
fra'ik  and  sincere  reconciliation,  of  the  differences  which  recently  arose 
between  the  allied  re]>ublics  of  the  l*acitic  and  Spain,  hast<'ned  to  accept 
the  friendly  mediation  of  the  United  States,  and  to  enter  into  arrange- 
ments with  its  allies,  noc  only  for  the  negotiation  of  an  unlimited  armis- 
tice, but  to  tlie  end  that  a  peace  might  be  made  in  common,  as  solid  and 
durable  as  should  be  maintained  by  countries  having  the  same  language, 
origin,  and  customs. 

"  'The  (government  of  l^eru  did  not  for  a  moment  donbt  that  the  obsta- 
cles which  had  prevent<*d  the  realization  of  peace  would  lie  easily  removed 
after  the  time  which  ha<l  elapsed,  and  when  a  means  of  reparation  could 
be  devised  whi<-h  would  be  satisfactory  to  the  dignity  and  the  interests  of 
the  belligerents.  In  the  course  of  the  I'onferences  which  were  confiden- 
tially held  after  the  si^uing  of  the  truce  the  effort  was  made  to  settle  the 
<}uestion  of  the  bombardment  of  Val]>araiso  by  all  possible  means ;  but, 
all  efforts  having  been  thus  far  unavailing,  we  are  obliged  to  enter  the 
ofiicial  path  of  negotiation,  where,  as  was  to  be  expected,  we  meet  with 
the  same  obstacle,  as  is  seen  by  the  remarks  which  have  just  been  made 
by  the  plenipotentiary  of  Chile  and  the  minister  of  Spain.  For  this  rea- 
son I  must  accept  the  opinion  of  the  niinister  of  Chile  with  regard  to  the 
termination  of  this  negotiation,  and  admit  that,  for  the  present  at  least, 
Ave  must  renounce  the  hope  of  concluding  a  collective  peace  with  the 
Spanish  nation,  the  Kepublic  of  Peru  meanwhile  remaining  in  the  state  of 
indefinite  truce  negotiated  on  the  11th  of  April  1871,  through  the  esteemed 
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mediation  of  the  Govemment  of  the  United  States,  and  with  the  justified 
and  Bolicitpas  intervention  of  its  representative  in  those  conferences.' 

"Mr.  Freyre  concluded  by  saying  that,  as  the  representative  of  Bolivia, 
he  did  not  hesitate  to  make  the  same  assertions. 

" The  minister  of  Ecuador  said: 

**  *My  government,  like  that  of  Pern,  entertained,  and  still  entertains, 
the  hope  of  a  definitive  peace.  Thus  it  was  that  on  accepting  the  media- 
tion of  the  United  States  in  the  Lima  protocol  of  September  1, 1868,  the 
envoy  extraordinary  and  minister  plenipotentiary  of  Ecuador  (the 
speaker)  based  his  preference  for  that  mediation  on  the  ground  that  it 
opened  the  door  to  the  restoration  of  peace,  while  the  good  offices  tendered 
by  France  and  England  were  limited  to  the  conclusion  of  an  armistice. 
Thus,  the  Govemment  of  Ecuador  would  have  been  glad  to  concur  in  a 
collective  peace  which  should  draw  the  veil  of  oblivion  over  the  past  dis- 
agreements and  seal  the  reconciliation  of  nations  bound  to  each  other  by 
the  ties  of  blood.  Be  this  as  it  may,  a  sister  nation,  to  which  Ecuador  is 
united  by  the  closest  and  most  indestructible  bonds,  not  having  obtained 
the  reparation  without  which  its  government  has  thought,  with  the  recti- 
tude and  sincerity  which  are  chiiracteristic  of  it,  that  peace  would  not  be 
acceptable  to  the  nation  and  would  offer  no  guarantee  for  the  future,  I 
iiiust  necessarily  confine  myself,  like  the  other  representatives  of  the  alli- 
ance of  the  Pacific,  to  the  truce  concluded  in  common.  I  feel  confident,  • 
however,  that  the  conciliatory  desires  manifest'Cd  by  the  governments 
interested  will  not  be  unproductive  of  good  hereafter,  and  that,  always 
favored  by  the  good  offices  of  the  Washington  Cabiuet,  the  lofty  design 
which  dictated  them,  and  on  the  accomplishment  of  which  so  many  hopes 
depended,  will  at  length  be  realized.  Meanwhile  1  gladly  perform  the 
duty  of  expressing,  in  the  name  of  m^*  government,  its  warmest  thanks  to 
the  Government  of  the  United  States  for  the  noble  initiative  taken  by  it, 
as  likewise  to  the  honorable  Secretary  of  State  for  his  generous  eflbrts 
and  for  his  unvarying  kindness  and  courtesy  throughout  the  course  of 
these  prolonged  negotiations.' 

'*  The  Secretary  of  State  saiil  that  he  was  not  only  disappointed,  but 
deplored  that  the  difference  between  Spain  and  Chile  seemed  to  be  so  dif- 
ficult of  reconciliation.  The  United  States  hoped  that,  in  view  of  the 
great  changes  which  have  taken  place  in  the  executive  government  of 
Spain  since  the  act  of  which  Chile  complains,  His  Majesty  the  present 
sovereign  of  Spain  might  not  be  held  morally  accountable  for  the  severe 
act  of  his  predecessor  in  the  assault  on  Valparaiso,  but  might  satisfy  the 
n.itnral  sensitiveness  of  Chile  by  expressing  regret  that  the  government 
of  Isabel  II.  had  omitted  to  offer  to  Chile  satisfactory  explanations  on  that 
subject. 

"  It  is  presumed,  also,  that  under  existing  circumstances  the  allied  repub- 
lics of  the  Pacific,  having  unconditionally  accepted  the  mediation  of  the 
United  States  subsequently  to  the  conferences  at  Lima,  the  protocol  of 
which  bears  date  the  1st  of  September  1868,  and  having,  pursuant  to  that 
mediation,  entered  into  an  armistice  with  their  adversary  and  ma<le  an 
earnest,  but  thus  far  unfortunately  unsuccessful,  effort  toward  jointly 
concluding  a  definitive  peace,  may  now  at  least  take  into  serious  con- 
sideration the  expediency  of  framing  separate  treaties  with  Spain.     If  a 
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dispoiiition  for  that  purpose  shonld  at  any  time  be  entertained,  and  the 
fnrtber  good  offices  of  the  United  States  be  supposed  to  be  useful  toward 
its  accomplishment,  they  vili,  if  desired,  be  cheerfully  bestowiad. 

'*  Hamilton  Fish, 

'^ Secretary  of  State. 
"Joaquin  Godoy, 

^^Plenipotendario  de  Chile. 
'*Man'l  Freyre, 

**Plenipotenciario  de  Bolivia, 
"Antonio  Florks, 

*^Plenipotenciario  del  Ecuador. 
"Man'l  Freyre, 

^* PUnipotenciario  del  Pent. 
"Mauricio  Lopez  Roberts, 

'*Plenipotenc%ario  de  Spana.*' 

Separate  treaties  of  peace  between  Spain  and  the  allied  republics  were 
after  long  delay  signed  and  ratified,  the  earliest  concluded  being  those 
with  Peru  and  Bolivia.' 

4.  PLANS  FOR  PERMANENT  ARBITRATION. 

We  have  already  referred  to  various  plans  for  the  establishment  of  a 
permanent  system  of  arbitration.^  By  Article  LXIII.  of  the  final  act  of 
the  Congress  of  Vienna  the  States  of  the  Germanic  Confederation  engaged 
"not  to  make  war  against  each  other  on  any  pretext,  nor  to  pursue  their 
differences  by  force  of  arms,  but  to  submit  them  to  the  Diet,"  which  wouid 
"attempt  a  mediation  by  means  of  a  commission;"  but  it  was  stipulated 
that  "if  thiH  should  not  succeed,  and  a  juridical  sentence  becomes  neces- 
sary, recourse  shall  be  had  to  a  well-organized  Auatregal  court  (Austraga- 
lin8tanz)j  to  the  decision  of  which  the  contending  parties  are  to  submit 
without  appeal." 

By  a  decree  of  the  Diet,  made  at  Frankfort  October  30,  1834,  provision 
was  made  for  the  establishment  of  an  arbitral  tribunal,  for  the  purpose  of 
deciding  upon  any  differences  arising  between  the  States  as  to  the  inter- 
])retation  of  the  constitution  of  the  confederation,  or  as  to  the  limits  of 
the  cooperation  accorded  to  the  States  in  the  execution  of  certain  deter- 
minate rights  of  sovereignty.  Each  of  the  seventeen  members  of  the 
ordinary  assembly  of  the  Diet  was  to  name  every  three  years,  from  the 
State  which  he  represented,  two  eminent  men,  one  from  the  judicial  and 
the  other  from  the  administrative  branch  of  goveiiiment;  and  ft'om  the 
thirty-four  persons  so  named  as  arbitrators,  arbitral  judges,  not  to  exceed 


'Mr.  Mendez  de  Vigo  to  Mr.  Evarts,  September  12, 1879;  Mr.  Evarts  to 
Mr.  Mendez  de  Vigo,  September  19, 1879;  Mr.  E.  de  Muruaga  to  Mr.  Bay- 
ard, July  19,  1886;  Mr.  Bayard  to  Mr.  de  Muruaga,  July  31, 1886;  MS.  notes 
to  and  from  the  Spanish  legation. 

^  Supra,  I.  962;  II.  2109.  Various  historical  bodies,  such  as  the  Amphic- 
tyonic  Council,  the  Supreme  Court  of  the  United  States,  and  the  German 
Suiireme  Court  at  Leipzig,  are  often  referred  to  as  arbitral  tribunals.  We 
desire  merely  to  call  attention  to  the  fact,  without  entering  into  the  ques- 
tion of  diversities  or  analogies.    See  Calvo,  Lo  Droit  Int.  4th  ed.  III.  491. 


Digitized  by 


Googl( 


HISTORICAL   NOTES.  6057 

eight  'II  nnmber,  and  an  nmpire,  were  to  be  chosen,  in  a  prescribed  man- 
ner, for  the  decision  of  each  difference  as  it  might  arise  J 

September  3, 1880,  representatives  of  Chile  and  Colombia  signed  at  Bo- 
gota a  convention  providing  for  the  submission  of  all  differences  that 
should  arise  between  them  to  the  arbitration  of  the  President  of  the  United 
States,  unless  another  arbitrator  should  be  specially  agreed  upon,  and  for 
the  adoption  of  meaRures  looking  to  the  conclusiouof  similar  conventions 
with  the  other  American  nations.'-^  December  24, 1880,  a  similar  conven- 
tion was  signed  at  Paris  by  representatives  of  Colombia  and  Salvador, 
with  a  stipulation  suggesting  the  convocation  of  a  congress  of  American 
nations  at  Panama.  The  ratifications  of  this  convention  were  exchanged 
at  Paris  January  7, 1882.  It  was  officially  proclaimed  in  Colombia  May 
23, 1882,  and  in  Salvador  April  9, 1883.3  By  Article  V.  of  a  protocol  of  a 
seniiofficial  conference  of  representatives  of  the  Argentine  Republic,  Bo- 
livia, Colombia,  the  Dominican  Republic,  Ecuador,  Mexico,  Peru,  Salvador, 
and  Venezuela  at  Cariicas  August  14, 1883,  it  was  declared  that,  in  view  of 
"the  feeling  of  brotherhood  which  ought  to  preside  over  the  international 
relations"  of  the  Spanish- American  republics,  they  shonld,  "in  order  to 
render  collisions  with  arms  impossible,  consider  themselves  under  the  obli- 
gation to  establish  arbitration  as  the  only  solution  for  every  controversy 
concerning  their  rights  and  interests  respecting  which  diflerences  might 
occur."* 

In  numerous  recent  treaties  a  clause  has  been  inserted  for  the  arbitration 
of  any  disputes  which  may  arise  as  to  their  interpretation  or  execution. 
Such  a  clause  was  introduced  in  various  treaties  between  Italy  and  other 
powers  when  Mr.  Mancini  was  minister  for  foreign  afiairs  of  the  former. 
Thus  a  protocol  of  June  15,  1883,  annexed  to  the  treaty  of  commerce  of 
that  day  between  Italy  and  Great  Britain,  signed  on  the  part  of  the  former 
by  Mr.  Mancini,  provides :  "Any  controversies  which  may  arise  respecting 
the  interpretation  or  the  execution  of  the  present  treaty,  or  the  conse- 
quences of  any  violntion  thereof,  shall  be  submitted,  when  the  means  of 
settling  them  directly  by  amicable  agreement  are  exhausted,  to  the  deci- 
sion of  commissioners  of  arbitration,  and  the  result  of  such  arbitration 
shall  be  binding  upon  both  governments."  Provision  was  also  made  for 
the  appointment  of  commissioners.'^ 

A  similar  protocol  was  annexed  to  the  treaty  of  commerce  between 
Great  Britain  and  Greece  of  November  10,  1886.** 

A  clause  to  the  same  eflfect  is  embodied  in  Article  XX.  of  the  treaty  of 
commerce  and  navigation  between  Belgium  and  Denmark  of  June  18, 1895. 

By  a  treaty  between  Spain  and  Peru,  signed  at  Lima  July  16,  1897,  it  is 
stipulated  that  any  questions  arising  between  the  two  countries  shall  be 


>  Br.  and  For.  State  Papers,  XXIII.  1191. 

«  For.  Rel.  1880, 331 ;  1881, 3-6, 114, 122, 350. 

3  For.  ReJ.  1883,  236-237.  The  signer  of  this  convention  on  the  part  of 
Salvador  was  Sefior  Torres-Caicedo. 

*  Br.  and  For.  State  Papers,  LXXIV.  (1882-1883)  895. 

6  Br.  and  For.  State  Papers,  LXXIV.  75. 

6  Br.  and  For.  State  Papers,  LXXVII.  106.  An  arbitral  clause  may  be 
found  in  a  treaty  between  Spain  and  Sweden  and  Norway,  Id.  LXXVIII. 
843. 
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submitted  to  arbitratiou,  and,  in  case  the  contracting  parties  shonld 
be  unable  to  settle  auy  question  in  that  manner,  to  the  mediation  of  a 
friendly  power. ' 

BnloB  proposed  by  the  Instltate  of  Intemational  law. — The  subject  of  rules 
for  the  regulation  of  the  proce<lure  of  international  tribunals  of  arbitm- 
tion  was  discussed  by  the  Institute  of  International  Law  at  its  session  at 
Geneva  in  1874,  and  at  its  session  at  the  Hague  in  1875.  At  the  latter 
session  provisional  rules  wore  adopted.  The  members  and  associates  of 
the  institute  present  on  this  occasion  were  M.  Asser,  counselor  to  the 
ministry  of  foreign  affairs  of  the  Netherlands  and  professor  of  law  at 
Amsterdam;  the  Right  Hon.  Mountague  Bernard,  of  Oxford;  M.  Besobra- 
soff,  member  of  the  Academy  of  Sciences,  St.  Petersburg;  Blnntschli,  of 
the  University  of  Heidelberg;  Professor  Brocher,  of  the  University  of 
Geneva;  Dr.  von  Biilraerincq,  a  privy  councilor  and  professor  at  the 
University  of  Heidelberg;  David  Dudley  Field,  of  New  York ;  W.E.Hall, 
of  London;  M.  de  Martens,  of  the  University  of  St.  Petersburg;  M.  Moy- 
nier,  of  Geneva;  Baron  Neumann,  professor  at  the  University  of  Vienna, 
member  of  the  Chamber  of  Peers;  M.  de  Pnrieu,  member  of  the  Senate  of 
Franco  and  of  the  Institute  of  France;  M.  Pierantoni,  professor  at  the 
University  of  Rome,  senator  of  the  Kingdom  of  Italy;  M.  Rivier,  pro- 
fessor at  the  University  of  Brussels;  M.  Rolin-Jaequemyns,  of  Ghent; 
M.  Alb^ric  Rolin,  of  Ghent;  Sir  Travers  Twiss,  of  London,  and  Mr.  West- 
lake,  of  London.    The  rules  adopted  were  as  follows: 

''The  Institute,  desiring  that  recourse  to  arbitration  for  the  settlement 
of  international  difficulties  should  bo  practised  more  and  more  by  civil- 
ized peoples,  hopes  to  contribute  toward  the  realization  of  this  end  by 
proposing  for  courts  of  arbitration  the  following  provisional  rules  of  pro- 
cedure. It  recommends  them  for  adoption,  in  whole  or  in  part,  by  states 
that  may  conclude  agreements  to  arbitrate. 

''Art.  1.  The  agreement  to  arbitrate  is  concluded  by  a  valid  intema- 
tional treaty. 

"  It  may  be  so  concluded : 

"(a)  By  anticipation y  whether  for  any  and  every  difference,  or  for  those 
of  a  certain  class  specially  to  be  designated,  that  may  arise  between  the 
contracting  states; 

**{h)  For  one  or  more  differences  already  existing, 

*'Art.  2.  The  agreement  to  arbitrate  gives  to  each  of  the  contracting 
parties  the  right  to  appeal  to  the  tribunal  of  arbitration  which  it  desig- 
nates for  the  decision  of  the  question  in  dispute.  If  the  agreement  to 
arbitrate  does  not  designate  the  number  and  names  of  the  arbitrators,  the 
tribunal  of  arbitration  shall  proceed  according  to  the  provisions  laid  down 
in  the  agreement  to  arbitrate  or  in  some  other  agreement. 

''  If  there  be  no  such  provisions,  each  of  the  contracting  parties  shall 
choose  an  arbitrator,  and  the  two  arbitrators  thus  appointed  shall  choose 
a  third  arbitrator  or  name  a  third  person  who  shall  appoint  him. 

"If  the  two  arbitrators  appointed  by  the  parties  cannot  agree  on  the 
choice  of  a  third  arbitrator,  or  if  one  of  the  parties  refuses  the  coopera- 
tion which,  according  to  the  agreement  to  arbitrate,  he  should  give  to  the 


'  Mr.  Neill  to  Mr.  Sherman,  July  24,  1897,  MS.  dispatches  from  Peru. 
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formation  of  the  court  of  arbitration,  or  if  the  person  named  refnses  to 
choose,  the  agreement  to  arbitrate  is  annnlled. 

'^Art.  3.  If  in  the  first  instance,  or  because  they  have  not  been  able  to 
agree  on  the  choice  of  arbitrators,  the  contracting  parties  have  agreed 
that  the  tribunal  of  arbitration  should  be  formed  by  a  third  person  named 
by  them,  and.  if  the  person  named  undertakes  the  formation  of  the  tri- 
bunal, the  course  to  be  followed  shall  depend,  first,  on  the  provisions  of 
tho  agreement  to  arbitrate.  If  there  be  no  such  provisions,  then  the 
third  person  so  named  may  cither  himself  appoint  the  arbitrators  or  pro- 
pose a  certain  number  of  persons,  among  whom  each  of  the  parties  shall 
choose. 

''Art.  4.  The  following  shall  be  eligible  for  appointment  as  inter- 
national arbitrators:  Sovereigns  aud  heads  of  governments,  without  any 
restriction,  and  all  persons  who  are  competent  according  to  the  law  of 
their  country  to  exercise  the  functions  of  arbitrator. 

''Art.  5.  If  the  parties  have  agreed  upon  individual  arbitrators,  the 
incompetency  of  or  the  allegation  of  a  valid  objection  to  one  of  such  arbi- 
trators invalidates  the  whole  agreement  to  arbitrate,  unless  the  parties 
can  agree  upon  another  competent  arbitrator. 

"If  the  agreement  to  arbitrate  does  not  prescribe  the  manner  of  select- 
ing another  arbitrator  in  case  of  incompetency  or  of  the  allegation  of  a 
valid  objection,  tho  method  prescribed  for  the  original  choice  must  again 
be  followed. 

"Art.  6.  The  acceptance  of  tho  oflBce  of  arbitrator  must  be  in  writing. 

"Art.  7.  If  an  arbitrator  refuses  the  office,  or  if  he  resigns  after  having 
accepted  it,  or  if  he  dies  or  becomes  mentally  incompetent,  or  if  he  is 
validly  challenged  on  account  of  inability  to  serve  according  to  the  terms 
of  art.  4,  then  the  provisions  of  art.  5  shall  be  in  force. 

"Art.  8.  If  the  seat  of  the  tribunal  of  arbitration  is  not  named  either 
by  the  agreement  to  arbitrate  or  by  a  subsequent  agreement  of  the  parties, 
it  shall  be  named  by  the  arbitrator  or  by  a  majority  of  the  arbitrators. 

"The  tribunal  of  arbitration  is  authorized  to  change  the  place  of  its 
sessions  only  in  case  tho  performance  of  its  duties  at  the  place  agreed 
upon  is  impossible  or  manifestly  dangerous. 

"Art.  9.  The  tribunal  of  arbitration,  if  composed  of  several  members, 
chooses  a  president  from  among  its  own  number  and  appoints  one  or  more 
secretaries. 

"The  tribunal  of  arbitration  decides  in  what  language  or  languages  its 
deliberations  and  the  pleadings  of  the  litigants  shall  be  conducted  and 
the  documents  and  other  evidence  be  presented.  It  keeps  minutes  of  its 
sessions. 

"Art.  10.  The  tribunal  of  arbitration  sits  with  all  its  members  present. 
It  may,  however,  delegate  one  orniore  of  its  members  or  even  commission 
outside  persons  to  draw  up  certain  preliminary  proceedings. 

'*  If  the  arbitriitor  is  a  state  or  its  head,  a  commune  or  other  corpora- 
tion, an  authority,  a  faculty  of  law,  a  learned  society,  or  the  actual  pres- 
ident of  the  commune,  corporation,  authority,  faculty,  or  society,  all  the 
pleadings  may  be  conducted,  with  the  consent  of  the  parties,  before  a 
commissioner  appointed  ad  hoc  by  the  arbitrator.  A  protocol  of  such 
pleadings  shall  be  Lept. 


Digitized  by 


Googl( 


5060        INTERNATIONAL  ARBITRATIONS. 

''Art.  11.  No  arbitrator  can  without  the  coDsent  of  the  litigants  name 
a  substitute  for  himself. 

"Art.  12.  If  the  agreement  to  arbitrate  or  a  subsequent  agreement  of 
the  parties  prescribes  the  method  of  procedure  to  be  foUowed  by  the  court 
of  arbitrafcion  or  prescribes  to  it  the  observance  of  a  definite  and  positive 
law  of  procedure,  the  tribunal  of  arbitration  must  conform  thereto.  If 
there  be  no  such  provision,  the  procedure  to  be  followed  shall  be  freely 
prescribed  by  the  tribunal  of  arbitration,  which  is  in  such  case  required 
to  conform  only  to  the  rules  which  it  has  informed  the  parties  it  would 
observe. 

*'  The  control  of  the  discusHious  belongs  to  the  president  of  the  tribunal. 

''Art.  13.  Each  of  the  parties  may  appoint  one  or  more  persons  to  rep- 
resent it  before  the  tribunal. 

"Art.  14.  Exceptions  based  on  the  incompetency  of  the  arbitrators  must 
be  taken  before  any  others.  In  case  of  the  silence  of  the  parties  any  later 
contestation  is  excluded,  except  for  cases  of  incompetency  that  have  sub- 
sequently supervened. 

"The  arbitrators  must  pronounce  upon  the  exceptions  taken  to  the  in- 
competency of  the  court  of  arbitration  (subject  to  the  appeal  referred  to 
in  the  next  paragraph)  and  must  pronounce  in  accordance  with  the  provi- 
sions of  the  agreement  to  arbitrate. 

"There  shall  be  no  appeal  from  the  preliminary  judgments  on  the  ques- 
tion of  competency,  except  in  connection  with  the  appeal  from  the  final 
judgment  iu  the  arbitration. 

"In  case  the  doubt  on  the  question  of  competency  depends  upon  the 
int^^rpretatiou  of  a  clause  of  the  agreement  to  arbitrate,  the  parties  are 
deemed  to  have  given  to  the  arbitrators  full  power  to  settle  the  question, 
unless  there  be  a  clause  to  the  contrary. 

* 'Art.  15.  Unless  there  be  provisions  to  the  contrary  iu  the  agreement 
to  arbitrate,  the  tribunal  of  arbitration  has  the  right — 

"1.  To  determine  the  forms,  and  the  periods  of  time,  in  which  each 
litigant  must,  by  his  duly  authorized  representatives,  present  his  conclu- 
sions, support  them  in  fact  and  in  law,  lay  his  proofs  before  the  tribunal, 
communicate  thein  to  his  opponent,  and  produce  the  documents  the  pro- 
duction of  which  his  opponent  demands. 

"2.  To  consider  as  conceded  the  claims  of  each  })arty  which  are  not 
plainly  contested  by  his  opponent,  as  for  instance  the  alleged  contents  of 
documents  which  the  opponent,  without  sufficient  reason,  fails  to  produce. 

"3.  To  order  new  hearings  of  the  parties,  and  to  demand  from  each  of 
them  the  clearing  up  of  doubtful  points. 

"  4.  To  make  rules  of  procedure  (for  the  conduct  of  the  case),  to  compel 
the  production  of  evidence,  and,  if  necessary,  to  re(iuire  of  a  competent 
court  the  performance  of  judicial  acts  which  the  tribunal  of  arbitration  is 
not  qualified  to  perform,  notably  the  swearing  of  experts  and  of  witnesses. 

"5.  To  decide  with  its  own  free  judgment  on  the  interpretation  of  the 
documents  produced,  and  in  general  on  the  merits  of  the  evidence  pre- 
sented by  the  litigants. 

"  The  forms  and  the  periods  of  time,  mentioned  in  clauses  1  and  2  of  the 
present  article  shall  be  determined  by  the  arbitrators  by  a  preliminaiy 
order. 
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"Art.  16.  Neither  the  parties  nor  the  arbitrators  can  officially  implead 
other  states  or  third  persons  without  the  special  and  express  aathoriza- 
tion  of  the  agreement  to  arbitrate  and  the  previous  consent  of  such  third 
parties. 

**The  voluntary  intervention  of  a  third  party  can  be  allowed  only  with 
the  consent  of  the  parties  who  originally  concluded  the  agreement  to 
arbitrate. 

"Art.  17.  Cross-actions  can  be  brought  before  the  tribunal  of  arbitra- 
tion only  so  far  as  they  are  provided  for  by  the  original  agreement  to 
arbitrate,  or  as  the  parties  and  the  tribunal  may  agree  to  allow  them. 

"Art.  18.  The  tribunal  of  arbitration  decides  in  accordance  with  the 
principles  of  international  law,  unless  the  agreement  to  arbitrate  pre- 
Hcribes  different  rules  or  leaves  the  det-isiou  to  the  free  judgment  of  the 
arbitrators. 

"Art.  19.  The  tribunal  of  arbitration  cannot  refuse  to  pronounce  judg- 
ment on  the  pretext  that  it  is  inBufficiently  informed  either  as  to  the  facts 
or  as  to  the  legal  principles  to  be  applied. 

"It  must  decide  finally  each  of  the  points  at  issue.  If,  however,  the 
agreement  to  arbitrate  does  not  require  a  final  decision  to  be  given  simul 
taneously  on  all  the  points,  the  tribunal  may,  while  deciding  finally  on 
certain  points,  reserve  others  for  subsequent  disposition. 

"The  tribunal  of  arbitration  may  render  interlocutory  or  preliminary 
j  udgments. 

"Art.  20.  The  final  decision  must  be  pronounced  within  the  period  of 
time  fixed  by  the  agreement  to  arbitrate  or  by  a  subsequent  agreement. 
If  there  be  no  other  provision  a  period  of  two  years  from  the  day  of  the 
conclusion  of  the  agreement  to  arbitrate  is  to  be  considered  as  agreed  on. 
The  day  of  the  conclusion  of  the  agreement  is  not  included,  nor  the  time 
during  which  one  or  more  arbitrators  have  been  prevented,  by  force 
majewrty  from  fulfilling  their  duties. 

"  In  case  the  arbitrators,  by  interlocutory  judgments,  order  preliminary 
proceedings,  the  period  is  to  be  extended  for  a  year. 

**Art.  21.  Every  judgment,  final  or  juovisional,  shall  be  determined  by 
a  majority  of  all  the  arbitrators  appointed,  even  in  case  one  or  more  of 
them  should  refuse  to  concur  in  it. 

"Art.  22.  If  the  tribunal  of  arbitration  finds  the  claims  of  neither  of 
the  parties  justified  it  shall  so  declare  and,  unless  limited  in  this  respect 
by  the  agreement  to  arbitrate,  shall  determine  the  true  state  of  the  law 
with  regard  to  the  parties  to  the  dispute. 

"Art.  23.  The  arbitral  sentence  must  be  drawn  up  in  writing  and  con- 
tain an  exposition  of  the  grounds  of  the  decision,  unless  exemption  from 
this  be  stipulated  in  the  agreement  to  arbitrate.  It  must  be  signed  by 
each  of  the  members  of  the  court  of  arbitration.  If  a  minority  refuse  to 
sign  it  the  signature  of  the  majority  is  suflaciont,  with  a  written  statement 
that  the  minority  refuse  to  sign. 

"Art.  24.  The  sentence,  together  with  the  grounds,  if  an  exposition  of 
them  be  given,  is  formally  communicated  to  each  party.  This  is  done  by 
communicating  a  certified  copy  to  the  representative  of  each  party,  or  to 
its  attorney  appointed  ad  hoc. 
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'^After  the  seutence  has  been  communicated  to  the  representative  or 
attorney  of  one  of  the  parties  it  cannot  be  changed  by  the  tribanal  of 
arbitration. 

^'Nevertheless,  the  tribunal  has  the  right,  so  long  as  the  time  limits  of 
the  agreement  to  arbitrate  have  not  expired,  to  correct  errors  in  writing 
or  in  reckoning,  even  tliongli  neither  of  the  parties  should  suggest  it,  and 
to  complete  the  sentence  on  points  at  issue  not  decided,  on  the  suggestion 
of  one  of  the  parties,  and  after  giving  the  other  party  a  hearing.  An  in- 
terpretation of  the  sentence  is  allowable  only  on  demand  of  both  ]partii*8. 

"Art.  25.  The  sentence  duly  pronounced  decides,  within  the  scope  of  its 
operation,  the  point  at  issue  between  the  parties. 

''Akt.  26.  Each  party  shall  bear  its  own  costs  and  half  of  the  costs  of 
the  tribunal  of  arbitration,  without  prejudice  to  the  decision  of  the  conrt 
as  to  the  indemnity  that  one  or  the  other  party  maybe  condemned  to  pay. 

'^  Akt.  27.  The  sentence  of  arbitration  shall  be  void  in  case  of  the  avoid- 
ance of  the  agreement  to  arbitrate,  or  of  an  excess  of  power,  or  of  proved 
corruption  of  one  of  the  arbitrators,  or  of  essential  error." 

Bales  proposed  at  the  Columbian  Ezhibitloii  in  1893. — "  Proposed  mles  for  the 
organization  of  an  international  tribunal  of  arbitration,  submitted  by 
Messrs.  Wm.  Allen  Butler,  Doruian  1).  Eaton,  and  Cephas  Brainerd  to 
the  Universal  Peace  Congress  in  Chicago  in  1893. 

"  In  order  to  maintain  x)eace  between  ihe  high  contracting  parties,  they 
agree  as  follows : 

''  First.  If  any  cause  of  complaint  arise  between  any  of  the  nations  psr- 
t'.es  hereto,  the  one  aggrieved  nhall  give  i'onual  notice  thereof  to  the  other, 
specifying  in  detail  the  cause  of  complaint  and  the  redress  which  it  seeks. 

*'  Second.  The  nation  which  receives  from  another  notice  of  any  cause  of 
complaint  shall,  within  one  month  thereafter,  give  a  full  and  explicit 
answer  thereto. 

''Third.  If  the  nation  complaining  and  the  nation  complained  of  do  not 
otherwise,  within  two  months  after  such  answer,  agree  between  them- 
selves, they  shall  each  appoint  three  members  of  a  joint  commission,  who 
shall  confer  together,  discuss  the  diiferences,  endeavor  to  reconcile  them, 
and  within  one  month  after  their  appointment  shall  report  the  result  to 
the  nations  appointing  them  respectively. 

*'  Fourth.  If  the  joint  commissioners  fail  to  agree,  or  the  nations  appoint- 
ing them  fail  to  ratify  their  acts,  those  nations  shall,  within  twelve  months 
after  the  appointment  of  the  joint  oommission,  give  notice  of  such  failure 
to  the  other  parties  to  the  treaty,  and  the  cause  of  complaint  shall  be  . 
referred  to  the  tribunal  of  arbitration,  instituted  as  follows: 

"  1.  Each  signatory  nation  shall,  within  one  month  after  the  ratification 
of  this  treaty,  transmit  to  the  other  s'-guatory  nations  the  names  of  four 
persons  as  fit  to  serve  on  such  tribunal, 

"  2.  From  the  list  of  such  persons,  the  nations  at  any  time  in  controversy 
shall  alternately,  and  as  speedily  as  possible,  select  one  after  another  until 
seven  are  selected,  which  seven  shall  constitute  the  tribunal  for  the  hear- 
ing and  decision  of  that  controversy.  Notice  of  eacli  selection  shall  imme- 
diately be  given  to  the  permanent  secretary,  who  shall  at  once  notify  the 
person  so  selected. 


Digitized  by 


Googl( 


illStORlCAL  NOTES.  6063 

"3.  The  tribunal  thus  constituted  sfaall,  by  writing  signed  by  the  mem- 
bers or  a  majority  of  them,  appoint  a  time  and  place  of  meeting  and  give 
notice  thereof  through  the  permanent  secretary  to  the  parties  in  contro- 
verny ;  and  at  such  time  and  place,  or  at  other  times  and  places  to  which 
an  adjournment  may  be  had,  it  shall  hear  the  parties  and  decide  between 
them,  and  such  decision  shall  be  final  and  conclusive. 

'*4.  If  either  of  these  parties  fail  to  signify  its  selection  of  names  from 
the  lists  within  one  month  after  a  reciuest  from  the  other  to  do  so,  the 
other  may  select  for  it;  and  if  any  of  the  persons  selected  to  constitute 
the  tribunal  shall  die  or  fail  from  any  cause  to  serve,  the  vacancy  shall  be 
filled  by  the  nation  which  .originally  named  the  person  whose  place  is  to 
be  filled. 

''Fifth.  Each  of  the  parties  to  this  treaty  binds  itself  to  unite,  as  herein 
prescribed,  in  forming  a  tribunal  of  arbitration  for  all  cases  in  controversy 
between  any  of  them  not  adjusted  by  a  joint  commission,  as  hereinbefore 
provided,  except  that  such  arbitration  shall  not  extend  to  any  question 
respecting  the  independence  or  sovereignty  of  a  nation,  or  its  equality 
with  other  nations,  or  its  form  of  government  or  its  internal  afiairs. 

*'  1.  The  Tribunal  of  Arbitration  shall  consist  of  seven  members,  and  shall 
be  constituted  in  a  manner  jirovided  in  the  foregoing  fourth  rule;  but  it 
may,  if  the  nations  in  controversy  so  agree,  consist  of  less  than  seven  per- 
sons, and  in  that  case  the  members  of  the  tribunal  shall  be  selected  jointly 
by  them  from  the  whole  list  of  persons  named  by  the  signatory^  nations. 
Each  nation  claiming  a  distinct  interest  in  the  question  at  issue  shall  have 
the  right  to  appoint  one  additi(»rial  arbitrator  on  its  own  behalf. 

"2.  When  the  tribunal  shall  consist  of  several  arbitrators  a  majority  (»f 
the  whole  number  may  act,  notwithstanding  the  absence  or  withdrawal 
of  the  minority.  In  such  case  the  majority  shall  continue  in  the  per- 
formance of  their  duties  until  they  shall  have  reached  a  final  determina- 
tion of  the  question  submitted  for  their  consideration. 

''3.  The  decision  of  a  majority  of  the  whole  number  of  arbitrators  shall 
be  final,  both  on  the  main  and  incidental  issues,  unless  it  shall  have  been 
expressly  provided  by  the  nations  in  controversy  that  unanimity  is 
essentiaL 

''4.  The  expenses  of  an  arbitration  proceeding,  including  the  compensa- 
tion of  the  arbitrators,  shall  be  paid  in  equal  proportions  by  the  nations 
that  are  parties  thereto,  except  as  provided  in  subdivision  6  of  this  article; 
but  expenses  of  either  party  in  the  preparation  and  prosecution  of  its  case 
shall  be  defrayed  by  it  individually. 

.  ''5.  Only  by  the  mutual  consent  of  all  the  signatory  nations  may  the 
provisions  of  these  articles  be  disregarded  and  courts  of  arbitration 
appointed  under  difi'erent  arrangements. 

*'  6.  A  permanent  secretary  shall  be  appointed  by  agreement  between  the 
signatory  nations,  whose  office  shall  be  at  Berne,  Switzerland,  where  the 
records  of  the  tribunal  shall  be  preserved.  The  permanent  secretary  shall 
have  power  to  appoint  two  assistant  secretaries,  and  such  other  assistants 
as  may  be  required  for  the  performance  of  the  duties  incident  to  the  pro- 
ceedings of  the  tribunal. 

*'The  salary  of  the  permanent  secretary,  assistant  secretaries,  and  other 
persons  connected  with  his  office  shall  be  paid  by  the  signatory  nations, 
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ont  of  a  fiiud  to  be  provided  for  that  purpose,  to  which  each  of  sach 
iiatious  shall  cou tribute  in  a  proportion  corresponding  to  the  popalation 
of  the  several  nations. 

"7.  Upon  the  reference  of  any  controversy  to  the  tribunal,  and  after  the 
selection  of  the  arbitrators  to  constitute  the  tribunal  for  the  hearing  of 
such  controversy,  it  shall  lix  the  time  within  which  the  case,  counter  case, 
reply,  evidence,  and  arguments  of  the  respective  parties  shall  be  submit- 
ted to  it,  and  shall  make  rules  regulating  the  proceedings  under  which 
that  controversy  shall  be  heard. 

^'8.  The  tribunal  as  first  constituted,  for  the  determination  of  a  contro- 
versy, may  establish  general  rules  for  practice  and  proceeding  before  all 
tribunals  assembled  for  the  hearing  of  any  controversy  submitted  under 
the  provisions  of  these  article-s,  which  rules  may  from  time  to  time  be 
amended  or  changed  by  any  subsequent  tribunal;  and  all  such  rules  shall 
immediately,  upon  their  adoption,  be  notified  to  the  various  signatory 
powers. 

^'  Sixth.  If  auy  of  the  parties  to  this  treaty  shall  begin  hostilities  against 
another  party  without  having  first  exhausted  the  moans  of  reconciliation 
herein  provided  for,  or  shall  fail  to  comply  with  the  decisions  of  the  Tri- 
bunal of  Arbitration,  within  one  month  after  receiving  notice  of  the  deci- 
sion, the  chief  executive  of  every  other  nation  party  hereto  shall  issue  a 
proclamation  declaring  [suchj  hostilities  or  failure  to  be  an  infraction  of 
this  treaty,  and  at  the  end  of  thirty  days  thereafter  the  ports  of  the  nations 
from  which  the  proclamation  proceeds  shall  be  closed  against  the  offend- 
ing or  defaulting  nation,  except  upon  condition  that  all  vessels  and  goods 
coming  from  or  belonging  to  any  of  its  citizens  shall,  as  a  condition,  be 
subjected  to  double  the  duties  to  which  they  would  otherwise  have  been 
subjected.  But  the  exclusion  may  be  at  any  time  revoked  by  another 
proclamation  of  like  authority,  issued  at  the  request  of  the  ofi'ending 
nation,  declaring  its  readiness  to  comply  with  this  treaty  in  its  letter  and 
spirit. 

^'Seventh.  A  conference  of  representatives  of  the  nations  parties  to  this 
treaty  shall  be  held  every  alternate  year,  beginning  on  the  first  of  Janu- 
ary, at  the  capital  of  each  in  rotation,  and  in  the  order  of  the  signatures 
to  this  treaty,  for  the  purpose  of  discussing  the  provisions  of  the  treaty, 
and  desired  amendments  thereof,  averting  war,  facilitating  intercourse, 
and  preserving  peace." 

Besolation  adopted  by  the  interparliamentary  conferenoe  at  Bnusels,  in  1895, 
oonoeming  the  establishment  of  a  permanent  court  of  international  arUtratloii. — 
In  1889  certain  members  of  the  British  and  French  parliaments  fonued  at 
Paris  a  parliamentary  union,  to  be  composed  of  members  of  the  legislative 
assemblies  of  various  countries,  for  the  purpose  of  considering  questions 
relating  to  the  preservation  of  peace,  and  especially  to  the  development 
of  international  arbitratio.i.  This  association  has,  each  year  since  its 
formation,  held  a  conference  at  some  city  in  Euroi)e.  At  its  session  at 
Brussels,  in  1895,  it  adopted  the  following  resolution  concerning  the  estab- 
lishment of  a  permanent  court  of  international  arbitration; 

'*The  interparliamentary  conference,  assembled  at  Brussels,  consider- 
ing the  frequency  of  cases  of  international  arbitration  and  the  number 
and  extension  of  arbitral  clauses  in  treaties,  and  desiring  to  see  an  inter- 
national justice  and  an  international  jurisdiction  established  on  a  stable 
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basis,  charges  its  president  to  recommend  to  the  favorable  consideration 
of  the  governments  of  civilized  states  the  following  provisions,  which  may 
be  made  the  subject  of  a  diplomatic  conference  or  of  special  conventions : 

*'  1.  The  high  contracting  parties  oonstitute  a  permanent  court  of  inter- 
national arbitration,  to  take  cognizance  of  differences  which  they  shall 
submit  to  its  decision. 

''In  cases  in  which  a  difference  shall  arise  between  two  or  more  of  them 
the  parties  shall  decide  whether  the  contest  is  of  a  nature  to  be  brought 
before  the  court  under  the  obligations  which  they  have  contracted  by 
treaty. 

"  2.  The  court  shall  sit  at . 

''  Its  seat  may  be  transferred  to  another  place  by  the  decision  of  a  major- 
ity of  three-fourths  of  the  adhering  powers. 

''The  government  of  the  state  in  which  the  court  is  sitting  guarantees 
its  safety  as  well  as  the  freedom  of  its  discussions  and  decisions. 

'^3.  Each  signatory  or  adhering  government  shall  name  two  members  of 
the  court. 

"Nevertheless,  two  or  more  governments  may  unite  in  designating  two 
members  in  common. 

"  The  members  of  the  court  shall  be  appointed  for  a  period  of  five  years, 
and  their  powers  may  be  renewed. 

"4.  The  support  and  compensation  of  the  members  of  the  court  shall  be 
defrayed  by  the  state  which  names  them. 

"The  expenses  of  the  court  shall  be  shared  equally  by  the  adhering 
states. 

"5.  The  court  shall  elect  from  its  members  a  president  and  a  vice-presi- 
dent for  a  period  of  a  year.  The  president  is  not  eligible  for  reelection 
after  a  period  of  five  years.  The  vice-president  shall  take  the  place  of  the 
president  in  all  cases  in  which  the  latter  is  unable  to  act. 

"The  court  shall  appoint  its  clerk  and  determine  the  number  of  em- 
ployees which  it  deems  necessary. 

"The  clerk  shall  reside  at  the  seat  of  the  court  and  have  charge  of  its 
archives. 

"6.  The  parties  may,  by  common  accord,  lay  their  suit  directly  before 
the  court. 

'*7.  The  court  is  invested  with  jurisdiction  by  means  of  a  notification 
given  to  tiie  clerk,  by  the  parties,  of  their  intention  to  submit  their  differ- 
ence to  the  court. 

"The  clerk  shall  bring  the  notification  at  once  to  the  knowledge  of  the 
president. 

"If  the  parties  have  not  availed  themselves  of  their  privilege  of  bring- 
ing their  suit  directly  before  the  court,  the  president  phall  designate  two 
members  who  shall  constitute  a  tribunal  to  act  in  the  first  instance. 

"On  the  request  of  one  of  the  parties,  the  members  called  to  constitute 
this  tribunal  shall  be  designated  by  the  court  itself. 

"The  members  named  by  the  states  that  are  parties  to  the  suit  shall  not 
be  a  part  of  the  tribunal. 

"The  members  designated  to  sit  cannot  refuse  to  do  so. 

"K.  The  form  of  the  submission  shall  be  det-ermlned  by  the  disputing 
governments,  and,  in  case  they  are  unable  to  agree  b-  the  tribunal,  or, 
when  there  is  occasion  for  it,  by  tb©  court. 
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''There  may  also  be  formulated  a  counter  case. 

"9.  The  jndgment  shall  disclose  the  reasons  on  which  it  is  based,  and 
it  shall  be  pronounced  within  a  period  of  two  months  after  the  closure  of 
the  discussions.    It  shall  be  notified  to  the  parties  by  the  clerk. 

**  10.  Each  party  has  the  riy^ht  to  interpose  an  appeal  within  three 
mouths  after  the  notification  of  the  judgment. 

''The  appeal  shall  be  brought  before  the  court.  The  members  named 
by  the  states  concerned  in  the  litigation,  and  those  who  formed  part  of 
the  tribunal,  cannot  sit  in  the  appeal. 

"The  case  shall  proceed  as  in  the  first  instance.  The  judgment  of 
the  court  shall  be  definitive.  It  shall  not  be  attacked  by  any  means 
whatsoever. 

"11.  The  execution  of  the  decisions  of  the  court  is  committed  to  the 
honor  and  good  faith  of  the  litigating  states. 

"The  court  shall  make  a  proper  application  of  the  agreements  of  parties 
who,  in  an  arbitration,  have  given  it  the  means  of  attaching  a  pacific  sanc- 
tion to  its  decisions. 

"  12.  The  nominations  prescribed  by  article  3  shall  be  made  within  six 
mouths  from  the  exchange  of  the  ratiticatious  of  the  convention.  They 
shall  be  brought  by  diplomatic  channels  to  the  knowledge  of  the  adhering 
powers. 

"  The  court  shall  assemble  and  fully  organize  one  month  after  the  expi- 
ration of  that  period,  whatever  may  bo  the  number  of  its  members.  It 
shall  proceed  to  the  election  of  a  president,  of  a  vice-president,  and  of  a 
dork,  as  well  as  to  the  formulation  of  rules  for  its  interior  regulation. 

"  13.  The  coiitraetiug  parties  shall  formulate  the  organic  law  of  the 
court.    It  shall  be  an  iutegral  part  of  tlie  convention. 

"  14.  States  which  have  not  taken  part  in  the  convention  may  adhere  to 
it  in  tlie  ordinary  way. 

"Their  adhesion  shall  be  notified  to  the  government  of  the  country  in 
which  the  court  sits,  and  by  that  to  the  otlier  adhering  governments. '^ 

Proposal  of  the  New  York  State  Bar  Assodadon. — The  Bar  Association  of  the 
State  of  New  York,  at  its  annual  session  held  in  Albany  January  22,  1896, 
appointed  a  committee  to  consider  the  subject  of  iutcniational  arbitration 
and  to  prepare  a  plan  for  a  tribunal  between  Great  Britain  and  the  United 
iStates.  The  committee  referred  the  matter  to  a  subeommittee,  which  re- 
ported a  plan  for  a  more  comprehensive  tribuual  thau  was  at  first  contem- 
plated. This  }»lan  was  approved  by  the  full  committee,  and  afterwards, 
at  a  special  meeting  held  in  Albany  April  16, 1896,  was  adopted  by  the 
association.    It  was  as  follows : 

"First.  The  establishment  of  a  permanent  international  tribunal,  to  be 
known  as  'The  International  Court  of  Arbitration.' 

"Second.  Such  court  to  be  eoniposed  of  nine  luembers,  one  each  from  nine 
independent  states  or  nations,  such  representative  to  be  a  mcmlier  of  the 
supreme  or  highest  court  of  the  nation  he  shall  represent,  chosen  by  a 
majority  vote  of  his  asnociates  because  of  his  high  character  as  a  publicist 
and  judge  and  his  recognized  ability  and  irreproachable  integrity.  Each 
judge  thus  selected  to  hold  office  during  life  or  the  will  of  the  court 
selecting  him. 

"Third.  The  court  thus  constituted  to  make  its  own  rules  of  procedure, 
to  have  power  to  fix  Its  place  of  sessions,  and  to  change  the  same  from 
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time  to  time  as  circumstances  and  the  convenience  of  litigants  may  sng- 
gest,  and  to  appoint  such  clerks  and  attendants  as  the  court  may  require. 

'^  Fourths  Controverted  questions  arising  hetween  any  two  or  more  in- 
dependent powers,  whether  represented  in  said  'International  Court  of 
Arbitration'  or  not,  at  the  option  of  said  powers  to  be  submitted  by 
treaty  between  said  powers  to  said  court,  providing  only  that  said  treaty 
shall  contain  a  stipulation  to  the  eif'ect  that  all  parties  thereto  shall  re- 
spect and  abide  by  the  rules  and  regulations  of  said  court  and  conform  to 
whatever  determination  it  shall  make  of  said  controversy. 

''Fifth.  Said  court  to  be  opened  at  all  times  for  the  filing  of  cases  and 
counter  cases  under  treaty  stipulations  by  any  nation,  whether  repre- 
sented in  the  court  or  not,,  and  such  orderly  proceedings  in  the  interim 
between  sessions  of  the  court,  in  preparation  for  argument  and  submis- 
sion of  the  controversy,  as  may  seem  necessary,  to  be  taken  as  the  rules  of 
the  court  provide  for  and  may  be  agreed  upon  between  the  litigants. 

''Sixth.  Independent  powers  not  represented  in  said  court,  but  which 
may  have  become  parties  litigant  in  a  controversy  before  it,  and  by  treaty 
stipulation  have  agreed  to  submit  to  its  adjudication,  to  comply  w^ith  the 
rules  of  the  court,  and  to  contribute  such  stipulated  amount  to  its  ex- 
penses as  may  be  provided  for  by  its  rules  or  determined  by  the  court.'' 

This  plan  was  embodied  in  a  petition  which  was  duly  presented  to  the 
President  of  the  United  States.  In  this  petition  a  recommendation  was 
made  to  the  effect  that  negotiations  be  opened  with  Great  Britain,  France, 
Germany,  Russia,  the  Netherlands,  Mexico,  Brazil,  and  the  Argentine 
Republic,  with  a  view  to  the  establishment  of  such  a  tribunal  as  that 
suggested. 

Additional  Notes:  Bering  Sea  Damage  Commiasion. — The  awards  of  this  com- 
mission, amounting  to  $473,151.26,  is  printed  at  page  2131  of  volume  2  of 
this  work.  By  an  act  approved  June  15,  1898,  Congress  made  an  appro- 
priation to  pay  the  sums  awarded,  at  the  same  time  declaring:  "ThiH 
appropriation  is  made  without  the  admission  that  any  liability  exists 
for  any  loss  of  prospective  profits  to  British  vessels  engaged  in  pelagic 
fur  sealing;  or  for  interest  on  the  sums  awarded  to  Great  Britain,  and 
without  admitting  the  authority  of  the  arbitrators  to  make  any  award 
on  the  basis  of  damages  for  the  arrest  or  detention  of  vessels  not  included 
in  the  submission  contained  in  the  treaty."  The  money  was  paid  by.  the 
Secretary  of  State  of  the  United  8tat«s  to  the  British  ambassador  at 
Washington  on  June  16, 1898,  the  ambassador  giving  the  following  receipt: 

"Junk  16,  1898. 
"$473,151,26. 

"  Received  of  the  Secretary  of  State  of  the  United  States  the  sum  of  four 
hundred  seventy- three  thousand  one  hundred  iifty-one  26/100  ($473,151.2(5) 
dollars,  in  full  of  the  amount  awarded  by  the  commissioners  a]>pointed 
pursuant  to  the  stipulations  of  the  convention  of  February  8, 18iK>,  between 
the  United  States  and  Great  Britain,  providing  for  the  settlemeut  of  the 
claims  presented  by  the  latter  against  the  former  in  virtue  of  the  conven- 
tion of  February  29, 1892,  also  in  full  payment  of  the  damat^es,  which,  by 
agreement  between  the  Secretary  of  State  and  Her  Britannic  Majesty's 
ambassador  at  Washington,  were  determined  by  said  coniuiission  and 
were  found  and  assessed  in  favor  of  the  following  clainiautSj  to  wit:  James 
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GaudiD,  master  of  the  Jda,  for  claim  arising  in  1887,  and  the  claimant  of 
the  Black  Diamond  for  claim  arising  in  1886,  the  above  payments  being 
made  in  accordance  with  an  act  of  appropriation  approved  June  15, 1898, 
entitled,  'An  act  making  an  appropriation  to  pay  the  Bering  Sea  awards/ 
"(Signed)  Julian  Paunckfotb." 

The  Cheek  Case.— At  pa<^e  1899  of  volame  2  of  this  work,  an  aocoont 
is  given  of  the  claim  of  Dr.  Cheek  against  Siam,  upon  which  on  award 
was  made  by  Sir  Nicholas  Hannen  on  March  21,  1898.  The  award  was  as 
follows : 

*'  Whereas  by  an  agreement  dated  the  6th  day  of  July  1897  between  His 
Royal  Highness  Prince  Dovawongse  Varoprakar,  minister  for  foreign  afifairs 
of  His  Majesty  the  King  of  Siam,  and  Joim  Barrett,  minister  resident  and 
consul-general  of  the  United  States  of  America,  it  was  agreed  to  refer 
every  matter  of  dispute,  both  facts  and  law,  brought  into  issue  between 
the  Siamese  Government  and  the  estate  of  the  late  Marion  A.  Cheek  to  the 
decision  of  me.  Sir  Nicholas  John  Hannen,  knight,  chief  justice  of  Her 
Britannic  Majesty's  supreme  court  for  China  and  Japan;  and 

"Whereas  in  confonnity  with  Article  III.  of  the  said  agreement  I  sat  in 
Bangkok  on  the  Ist  day  of  February  1898  and  on  nine  subsequent  days 
and  examined  the  statements,  pleadings,  documents,  proofs,  and  other  mat- 
ter submitted  to  me,  and  also  listened  to  the  argument-s  presented  to  me  on 
behalf  of  the  parties;  and 

**  W^hereas  all  other  preliminary  matters  referred  to  in  the  said  agree- 
ments were  duly  carried  out  by  the  parties.  Now  having  fully  taken  into 
considertion  the  said  agreement  and  also  the  cases,  counter-cases,  docu- 
ments, evidence,  and  arguments,  and  likewise  all  other  communications 
made  to  me  by  the  parties  during  the  progress  of  the  sittings,  and  having 
impartially  and  carefully  examined  the  same,  I  have  arrived  at  the  decision 
embodied  in  the  present  award: 

'*  Whereas  on  and  after  the  20th  day  of  August  1892  the  Siamese  Govern- 
ment seized  and  entered  into  possession  of  property  in  the  possession  of 
and  under  the  control  of  Marion  A.  Cheek;  and 

''Whereas  I  am  of  opinion  that  such  seizure  and  entry  into  possession 
was  a  violation  of  the  second  article  of  the  treaty  of  1856  between  the 
United  States  of  America  and  the  Kingdom  of  Siam;  and 

**  Whereas  in  justification  of  the  said  seizure  and  entry  into  possession  it 
has  been  alleged  that  the  said  Dr.  Marion  A.  Cheek  made  default  in  the 
performance  of  certain  conditions  of  certain  agreements  made  between 
him  and  the  Siamese  Government,  one  of  which  conditions  was  alleged  to 
be  the  payment  of  interest  upon  a  loan  made  by  the  Siamese  Government 
to  the  said  Dr.  Marion  A.  Cheek  upon  the  31st  day  of  March  of  each  year; 
and 

''Whereas  it  is  necessary  that  before  default  in  the  peribrmance  of  a 
condition  can  be  proved,  Ihe  existence  of  tlie  condition  in  the  contract 
must  first  be  demonstrated ;  and 

''Whereas  1  am  of  opinion  that  it  was  not  proved  to  my  satisfaction  that 
the  said  contracts  contained,  or  that  their  wording  necessarily  implied,  in 
the  minds  of  the  parties  such  a  condition  as  was  alleged  to  have  been 
broken;  and 

''Whereas  it  has  not  been  proved  to  my  satisfaction  that  the  said  Dr. 
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Marion  A.  Cheek  did  make  default  in  the  performance  of  any  other  of  the 
conditions  alleged  to  have  heen  contained  in  the  said  agreement  so  as  to 
justify  the  Siamese  Government  in  its  action;  and 

'^  Whereas  on  the  15th  day  of  July  189.)  the  Siamese  Government  issued 
or  permitted  to  be  issued  an  order  alluded  to  in  the  correspondence  and  at 
the  hearing  as  the  Chieng  Mai  order,  which  was  in  my  opinion  uujustiii- 
able  and  which  said  order  was  calculated  to  and  did  greatly  injure  the 
said  Dr.  Marion  A.  Cheek;  and 

**  Whereas  I  am  of  opinion  that  the  estate  of  the  late  Dr.  Marion  A. 
Cheek  should  as  far  as  possible  be  placed  in  the  same  position  as  it  would 
have  been  in  had  not  the  Siamese  Government  seized  the  property  in  the 
control  and  possession  of  Dr.  Cheek  in  August  1892  and  had  not  the  said 
government  issued  or  permitted  to  be  issue<l  the  Chieng  Mai  order,  I  hereby 
award  to  the  estate  of  the  late  Dr.  Marion  A.  Cheek  the  sum  of  ticals 
706,721  (seven  hundred  and  six  thousand  seven  hundred  and  twenty-one) 
as  the  indemnity  to  be  paid  by  the  Siamese  Government  for  the  satisfac- 
tion of  all  claims  referred  to  my  consideration,  and  I  further  award  that 
the  ''bill  of  sale  mortgage"  of  the  23d  April  1889  is  now  void,  the  amount 
of  the  loan  together  with  the  interest  for  which  it  was  given,  having  been 
taken  into  account  by  me  in  reckoning  the  sum  due  by  the  Siamese  Gov- 
ernment to  the  Cheek  estate,  and  the  property  by  the  said  bill  of  sale; 
and 

''Whereas  it  was  alleged  by  the  said  Dr.  Marion  A.  Cheek  and  by  his 
representatives  that  the  Siamese  Government  had  promised  to  grant  to  the 
said  Dr.  Cheek  the  lease  of  certain  forests  in  the  correspondence  and  at 
the  hearing  referred  to  as  "  The  Nan  Forest "  and  compensation  for  the  non- 
fuldllment  of  Ihesaid  promise  was  claimed  by  the  Cheek  estsite;  and 

"Whereas  it  was  not  proved  to  my  satisfaction  that  any  such  promise 
was  ever  made,  I  hereby  decide  and  award  that  the  Cheek  estate  shall  not 
recover  anything  from  the  Siamese  Government  upon  this  portion  of  their 
claim.  In  testimony  whereof  this  present  decision  and  award  has  been 
made  in  duplicate  and  signed  by  me  this  2l8t  day  of  March  1898  at  Shanghai 
in  the  Empire  of  China. 

"  (Signed)  Nicholas  J.  IIannkn. 

"Signed  by  the  said  Sir  Nicholas  John  Hannen  in  the  presence  of 
"(Signed)  R.  S.  Mansfield, 

"^.  B,  M,  Acting  Consul-General, 


"MEMORANDUM. 

"  I  am  of  opinion  that,  whether  a  breach  of  the  conditions  of  the  agree- 
ment or  mort«;age  of  the  23<l  day  of  April  1889  had  taken  place  on  the 
20th  of  August  1892  or  not,  the  Siamese  Government  adopted  a  wrong  course 
in  entering  into  possession  of  the  mortgaged  property. 

"There  was,  in  my  opinion,  at  this  time  a  dispute  within  the  meaning  of 
Article  J  I.  of  the  treaty  of  1856,  and  it  was  not  competent  to  one  of  the 
parties  to  this  dispute  to  determine  that  its  view  was  the  correct  one,  and 
act  upon  that  view  without  reference  to  the  authorities  of  the  other  party 
to  the  dispute. 

"The  Siamese  Government  was  bound  to  appeal  to  the  United  States 
consnl  befon^  taking  any  action  with  regard  to  the  property  in  the  posses- 
sion of  a  United  States  citizen. 
5627— VOL.  5 43 
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^'The  next  question  which  I  have  to  determine  is  whether  there  had  been 
a  default  made  by  M.  A.  Cheek  in  the  performanoe  of  the  conditions  of 
the  mortgage  or  in  the  performance  of  the  conditions  of  the  articles  of 
agreement. 

**  Until  such  defanlt  had  beun  made,  by  the  express  terms  of  the  agree- 
ment M.  A.  Cheek  was  to  have  the  management  of  'the  said  teakwood  and 
elephants/  that  is,  of  the  teakwood  and  elephants  mortgaged  to  the  Siamese 
ijovernnient. 

''Before  any  default  in  the  performance  of  the  conditions  of  the  agree- 
ment or  mortga«:e  can  be  said  to  have  been  made,  it  ib  for  the  party  alleg- 
ing the  default  to  prove  that  the  conditions  alleged  to  have  been  broken 
exist  in  the  contract. 

''What  were  the  conditions  alleged  to  have  existed  in  the  contract  which 
it  i»  said  that  M.  A.  Cheek  broke f 

"  1.  Tbe  payment  of  interest  on  the  31st  of  March  1891  and  on  the  31st 
of  March  1892. 

"2.  An  undertaking  not  to  submortgage  any  of  the  property. 

"3.  To  de.'il  with  the  property  in  certain  specitied  ways. 

"4.  To  deliver  to  Prince  Warawannakorn  proper  acco'unts. 

"These  couditionn  I  take  from  Mr.  Carver's  opening  statement  on  behalf 
of  the  Siamese  (joverumeiit. 

"Now  none  of  these  conditions  are  specifically  contained  in  the  agree- 
ment or  in  the  mortgage,  except  the  undertaking  to  furnish  proper  accounts, 
an  I  with  regard  to  this  I  hud  that  Dr.  Cheek  furnishcMi  to  the  Prince 
reasonably  proper  ncconnts,  and  that  the  I'rince  waived  the  production 
of  further  and  better  accounts. 

*'  With  regard  to  the  condition  2, 1  do  not  think  that  it  can  be  reasonably 
imported  into  the  agreement,  and  I  do  not  think  Dr.  Cheek  did  anything 
which  can  be  construed  into  an  improper  submortgage  of  the  property 
mortgaged  to  the  Siamese  Government. 

"  He  endeavored  to  make  that  property  liable  to  the  Borneo  Company 
for  the  payment  of  certain  sums  of  money,  but  those  payments  were  snch 
as  in  any  case  would  have  been  a  lirst  charge  upon  the  wood. 

"These  were  payments  in  order  to  obtain  possession  of  and  convey  the 
wood  to  Bangkok  and  sell  it  there,  and  must  ueces-sarily  have  come  out  of 
the  proceeds  before  thene  were  handed  over  to  the  Siamese  Government. 

"As  to  condition  3, 1  do  not  think  the  Siamese  Government  serioinny 
contend  that  there  was  any  such  breach  of  it  as  would  have  justified  them 
in  their  coarse  of  action,  apart  from  any  other  breaches,  and  I  find  that 
Dr.  Cheek  did  not  deal  with  the  property  in  a  manner  contrary  to  the 
agreement.  In  fact,  from  the  letter  of  Prince  Nara  to  Dr.  Eaton,  and  the 
whole  of  the  correspondence,  as  also  from  the  evidence  of  Prince  Nara 
given  before  nie,  I  distinctly  came  to  the  conclusion  that  all  these  alleged 
breaches  were  not  in  the  mind  of  the  Siamese  Government  at  the  time  of 
the  seizure,  and  it  never  would  have  occurred  to  the  Siamese  Government 
to  make  the  seizure  had  the  interest  on  the  loan  been  paid.  The  main, 
and  until  lately  the  only,  breach  which  the  Siamese  Government  relied 
upon  was  the  first  viz,  the  nonpayment  of  interest  on  the  31st  of  March 
1891  and  tbe  31  st  of  March  1892.  That  interest  at  the  rate  of  7i  per  cent 
per  annum  upon  the  loan  was  payable  is  undoubtedly  one  of  the  conditions 
of  the  mortgage. 

"  1 1  is  alleged  by  the  Siamese  Government  that  this  interest  was  payable 
on  the  31st  of  March  of  each  year. 

"  There  is  no  undertaking,  in  so  many  words,  to  do  this  to  be  found  in  the 
ii.;^reement  or  the  mortgage,  and  the  usual  clause  in  mortgages  by  which 
tiie  mortgagor  undertakes  to  pay  the  interest  on  certain  hxed  days  is  not 
to  be  found  in  the  documents. 

"From  the  evidence  and  from  the  letters  of  the  parties  it  is  evident 
that  Prince  Warawannakorn  had  not  at  the  time  of  entering  into  the  con- 
tract any  distinct  idea  as  to  the  time  at  which  the  interest  was  payable. 
He  at  first  thought  it  should  be  ])aid  monthly,  then  quarterly,  and  finally 
he  wrote  and  said  that  he  was  willing  that  it  should  be  calculated  yearly. 

"From  this  it  is  clear  that  one  party  to  the  agreement  did  not  at  the 
time  of  entering  into  it  inia«::ine  that  the  other  had  promised  to  pay  the 
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interent  on  the  Slat  of  March  of  each  year.  There  can  be  no  doubt  that 
the  other  party,  Dr.  Choek,  never  believed  that  he  had  made  any  such 
promise.  It  resnlla  from  this  that  neither  in  the  written  agreement  or 
the  mortgage,  nor  in  the  minds  of  either  of  the  partieH  at  the  time  of 
enteriuff  into  the  contract,  was  there  any  undertaking  to  pay  interest 
under  ^l  circumstances  on  the  Slst  of  March  of  each  year. 

'*As  no  such  condition  existed,  it  could  not  be  broken,  and  therefore  I 
hold  that  the  Siamese  Government  have  not  proved  that  Dr.  Cheek  made 
default  in  the  performance  of  any  condition  of  the  mortgage  or  agreement 
so  as  to  entitle  them  to  deprive  him  of  the  management  of  the  teak  wood 
and  elephants  and  to  enter  into  possei^sicm  of  the  mortgaged  property. 

''The  Siamese  (iovemment  was  therefore,  in  my  opinion,  wrong  in  its 
construction  of  the  niortgage  and  agreement  and  wrong  in  the  method 
which  it  adopted  of  enforcing  that  view. 

**  Under  these  circnuistances  there  can  be  no  doubt  that  the  Chieng  Mai 
order  was  unjnstiHable.  Some  portions  of  it  the  Siamese  Government 
have  from  the  beginning,  and  Mr.  Carver  on  their  behalf  at  the  hearing, 
admitted  were  nn  justifiable.  I  conceive  that  I  am  entitled  to  take  a  broad 
Yiew  of  that  order  and  not  to  analyze  its  exact  words  and  their  legal 
eli'ect. 

**I  am  bound  to  say  that,  doing  this,  and  taking  into  consideration  the 
nature  of  the  Government  of  Siam  and  my  knowledge  of  Eastern  people^ 
I  come  to  the  couclusion  that  the  effect  of  such  an  order  must  have  been, 
as  described  by  the  witnesses  for  the  Cheek  estate,  a  complete  boycott.  I 
have  arrive<l  at  these  conclusions  without  any  doubt,  and,  notwithstanding 
the  able  arguments  of  Mr.  Carver,  without  much  difficulty,  but  when  I 
come  to  the  question  of  damages  the  case  seems  to  me  to  be  much  more 
intricate. 

^'I  think  Dr.  Cheek  aud  Dr.  Cheek's  estate  have  in  some  cases  claimed 
damages  for  tht^  same  thing  twice  over,  and  they  have  claimed  for  some 
things  which  they  are  not  in  my  opinion  entitled  to  claim  for  at  all.  For 
instance,  the  claim  for  payment  for  Dr.  Cheek's  services  at  a  certain  rate 
per  annum  and  the  claim  for  elephants  lost,  stolen,  or  dead  are  not  in  my 
opinion  maintainable.  The  result  is  that  I  must  arrive  at  the  damages  in 
a  perfectly  different  manner  from  that  ailopted  by  Dr.  Cheek  aud  his  estate. 

**l  think  Dr.  Cheek's  estate  is  entitled  to  be  put  us  nearly  as  possible  in 
the  same  position  as  it  would  have  been  in  had  the  Siamese  Government 
done  nothing  but  had  allowed  the  agreenieut  of  April  1889  to  run  its 
conrse.  I  think  it  may  be  assumed  that  the  agreement  with  the  Borneo 
Company  would  have  been  carried  out  had  not  the  Siamese  Government 
intervened,  and  that  if  that  agreement  had  come  to  an  end  Dr.  Cheek 
wonld  have  been  able  to  etfect  a  similar  agreement  with  the  Borneo  Com- 
pany or  someone  else,  and  upon  thi.s  basis  I  have  endeavored  to  work  ont 
what  would  now  have  been  the  position  of  the  estate. 

"With  regard  to  the  Nnn  Forests,  it  was  for  the  Cheek  estate  to  prove 
that  a  promise  was  given  that  Dr.  Cheek  should  have  a  lease  of  them.  I 
come  to  the  conclusion  from  the  evidence,  oral  and  documentary,  which 
was  laid  before  me,  that  no  such  promise  has  been  proved.  In  coming  to 
this  conclusion  I  have  not  forgotten  that  the  estate  has  been  deprived  by 
the  death  of  Dr.  Cheek  of  his  direct  evidence  upon  the  subject,  but  I 
think  that  from  the  written  evidence  before  me,  even  if  he  had  directly 
contradicted  the  evidence  of  Prince  Devawongse,  I  should  have  come  to 
the  same  conclusion.  He  seems  to  have  paid  Moung  Guna  25,000  ticals  in 
se^ttlement  of  his  claim,  and  this  amount  must  be  credited  to  the  estate  in 
the  settlement  of  the  account. 

'^On  the  last  day  of  hearing,  Mr.  Piatt,  on  behalf  of  the  estate^  asked 
that  to  any  sum  I  should  find  due  to  the  estate  I  should  add  some  substan- 
tial amount  for  the  infringement  of  Dr.  Cheek's  treaty  rights.  I  can 
understand  that  under  some  circumstane^s  such  a  course  would  be  right: 
bnt  Mr.  Piatt  described  the  sum  he  claimed  as  in  the  nature  of  a  fine,  ana 
in  this  case  there  are  circumstances  which  would  render  it  quite  unjust 
that  anything  in  the  nature  of  a  line  should  be  inflicted  on  the  Siamese 
Government. 

"In  the  first  place,  I  am  convinced  that  they  acted  throughout  under  a 
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bona  fide  iniscouccption  of  their  rights ;  in  the  next  place,  it  is  to  be  observed 
that  th<'v  were  at  once  willing  to  submit  the  whole  question  to  arbitra- 
tion, although  had  they  stood  upon  their  strict  rights  they  might  have 
insisted  on  Dr.  Cheek's  proceeding  against  them  in  the  law  courts  of  the 
country. 

''I  think,  therefore,  that  under  all  the  circumstances  of  the  case  no 
damages  in  the  nature  of  a  fine  can  be  claimed  against  the  Siamese  Gov- 
ernment for  the  breach  of  the  treaty  rights  of  Dr.  Cheek,  which  the  gov- 
ernment in  my  opinion  committed. 

''I  think  that  the  Cheek  estate  is  entitled  to  be  paid  for  the  costs  of 
recovering  the  amount  which  I  find  is  due  to  it.  Dr.  Cheek  estimated 
these  at  3  per  cent  on  the  amount,  and  this  is  the  sum  which  I  purpose  to 
allow  the  estate  under  this  head. 

I  do  not  think  that  anything  should  be  allowed  for  the  depreciation  in 
the  value  of  silver.  It  is  impossible  to  say  to  what  xtent  this  depreciation 
in  the  value  of  silver  has  beeu  the  cause  of  the  increase  in  the  price  of 
teak  in  these  latter  years,  and  my  method  of  arriving  at  the  position  of 
the  Cheek  estate  makes  such  a  claim  inappropriate.  I  append  an  account 
showing  the  method  by  which  I  arrive  at  the  amonnt  due  to  the  Cheek 
estate  as  at  the  31st  of  March  1898. 

"  (Signed)  Nicholas  J.  Hannkn. 

*'  Shanghai,  21,  3,  '98. 

"the  account. 

"  In  this  account  I  have  assumed  that  Dr.  Cheek,  or  his  estate,  would  have 
been  able  to  work  down  on  an  average  8,(X)()  logs  a  year.  It  is  the  average 
of  the  3  years  previous  to  and  subsequent  to  the  seizure: 


Season. 


'112-93  .. 

93-94  .. 
'94-95  .J 

'i>r>-9« ..; 

'96-97  .. 
•97-98  . . ' 


No. 

logs  1 
del.  in  i 
Bkok.  I 


Exi^enaes  per 
log. 


Total  ex- 
penses. 


7, 567  I  8. 34 

Pikat. 
10, 000  i  Ih 
7,255  ;  ij 
8, 000  I  2 
8,000  i  2 
8, 000     2 


Rs.       CtM.       TC8. 


45=  6.25 
Tiet. 
=10.  50 
=10.50  I 
=14  —  ' 
=14  —  I 
=14  — 


Tcs. 
47,293.75 

105,  000  — 
76,177.50  ; 
112,  000  —  I 
112.000  — 
112,000  —  I 


Proceeds  of  sale. 


Pikat.       Tci. 
4^=238,860.50 

4  J -315, 000  — 
5*=279, 317. 50 
336,000  — 
7  =392, 000  — 
16  =896, 000  — 


Selling 

oom- 
mission 
®2i%. 


Ket  pro- 
ceeds. 


Tet. 
5,959- 

7,875  - 
6, 982. 9 
8,400  - 
9,800  - 
22,400  - 


Tet. 
185,107.75 

202,126  — 
196,157.07 
215. 600  — 
270, 200  — 
761, 600  — 


'^Amount  of  principal  and  interest  due  at  end  of  sea- 
son      1,013,670 

"From  this  must  be  deducted  the  sum  of  ticals,  2.5,000, 
paid  by  Dr.  Cheek  to  Moung  Uuna 25, 000 

988,670 

"Amount  of  net  proceeds 185, 107 

"Less  i  profit,  at  ticals5  per  log 12,611 

172,496 

"  Principal  and  interest  due  at  end  of  season  '92-93 816, 174 

"Add  interest  up  to  end  of  season  '93-94 61,213 

"Amonnt  of  principal  and  interest  due  at  end  of  season  '93-94..     877, 387 

"  Net  proceeds  of  sales 202,125 

"  Less  i  profit,  at  ticals  5  per  log 16,  fi66 

185,469 

"  Principal  due  at  end  of  season  '93-94 691,928 

"Add  interest  to  end  of  season  '94-95 51,  894 

"Amount  of  principal  and  interest  due  at  end  of  season  '94-95  ..     743,822 
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"  Net  proceeds  of  sales 196,157 

"  Leas  i  profit,  at  ticals  5  per  log 12,091 

184,066 
''Bnt  in  order  to  have  8,000  logs  brought  down  next 
season  Dr.  Cheek  would  have  to  retain  snfiicient 
ready  money  to  pay  for  3,000  logs,  beside  those  in 
haod,  say,  at  ticals  14  per  log 42, 000 

^^Leaving  to  be  paid  off  principal 142,  066 

"Principal  due  at  end  of  season '94-95 601,756 

'* Add  interest  to  end  of  season  '95-96 45, 131 


"Principal  and  interest  due  at  end  of  '95-96 646,887 

"Net  proceeds  of  sales 215,600 

"  Less  i  profit,  at  ticals  5  per  log 13, 333 

"  And  cash  for  purchase  of  4,000  logs  next 

season 56,000 

69, 333 

146,267 

"Principal  due  at  end  of  season '95-96 500,620 

"  Add  interest  due  at  end  of '96-97 37,546 


"  Principal  and  interest  due  at  end  of  season  '96-97 538, 166 

"Net  proceeds  of  sale 270,200 

"  Less  i  profit,  at  ticals  6  per  log 16, 000 

"  Cash  for  purcliase  4, 000  fresh  logs  next  sea- 
son, at  14  ticals  per  log 56, 000 

72,000 

198,200 

"Principal  due  at  end  of  season '96-97 339,966 

"Add  interest  due  at  end  of  season  '97-98 25,497 


"  Amount  of  principal  and  interest  due  at  end  of  season  '97-98. .     365, 463 

"Net  proceeds  of  sale 761,600 

"Less  i  profit,  at  ticals  10  per  log 80,000 

681,600 

"  Balance  in  favor  of  Dr.  Cheek  at  end  of  season  '97-98 316,  1 37 

"The  mortgage  will  therclore  have  been  more  than  paid  off  by 
end  of  season  '97-98,  and  all  the  mortgaged  proi)erty  will  be 
released,  including  the  1,843  logH  still  to  come  down,  which 
have  been  sold  to  the  Chinese,  the  net  proceeds  of  which  may 
be  est i niate<l  at 1 70, 000 

"But  had  the  Siamese  Government  not  interferred  the  business 
would  now  be  a  fiourishing  one,  whereas  it  is  not  now  a  going 
concern. 

"For  the  difference  between  the  present  state  of  the  business, 
and  what  it  would  have  been  at  the  end  of  season  '97-H8,  1 
allow 200,000 

"For  costs  of  recovering  ticals  686,137,  at  3  per  cent 20, 584 


"Total  amount  due  as  danmges  from  the  Siamese  (lovernnieut  to 
the  Cheek  estate ticals..     706,721 

"The  agreements  of  15S89  and  ISDO  should  b<'  considered  at  an  end  under 
clause  9,  and  all  the  mortgaged  property  must  be  taken  as  released  from 
the  mortgage  which  has  now  become  void  under  the  proviso  in  the  bill  of 
sale. 
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**  [The  property  releastid  from  tho  mortgage  will  of  coarse  not  inclnde 
the  1,843  balance  of  logs  on  hand  in  Aagast  1892,  for  which  I  have  allowed 
ticals  170,000.] 

'*  (Signed)  Nicholas  J.  Hannen.^ 

"  Shanghai,  March  21, 1898." 

TheCoita  Bica-Nioaragnan  Boundary:  General  Alexander's  Award. — At  pago 
1968  of  volnnie  2  of  this  work  we  referred  to  the  fact  that  proceedings 
had  begun  under  a  convention  between  Costa  Rica  and  Nicaragua,  con- 
cluded on  April  8,  1896,  for  the  demaroation  of  the  boundary  between  the 
two  republics.  The  commissioners  having  disagreed,  the  President  of 
the  United  States  named  as  engineer-umpire  Gen.  E.  P.  Alexander,  who 
rendered  the  following  award : 

"San  Juan  Del  Nobtb,  Nicaragua, 

"September  SO,  1897. 
"  To  the  CammisHone  of  Limita  of  Coeta  Rioa  and  Xioaragua. 

"Gentlemen:  In  pursuance  of  the  duties  assigned  me  by  my  commis- 
sion as  engineer- arbitrator  to  your  two  bodies,  with  the  power  to  decide 
iiunlly  any  points  of  difference  that  may  arise  in  tracing  and  marking  out 
the  boundary  line  between  the  two  republics,  1  have  given  careful  study 
and  consideration  to  all  arguments,  connter  arguments,  maps,  and  docu- 
ments submitted  t-o  me  in  the  matter  of  the  proper  location  of  the  initial 
point  of  the  said  boundary  line  upon  the  Caribbean  coast. 

"  Tlie  conclusion  at  which  I  have  arrived  and  the  award  I  am  about  to 
make  do  not  accord  with  the  views  of  either  commission.  So,  in  deference 
to  the  very  excellent  and  earnest  arguments  so  faithfully  and  loj^ally 


'  See,  generally,  as  to  arbitration,  Mr.  Fish,  Sec.  of  St«te,  to  Messrs. 
Plummer  and  Lukens,  December  17,  1875,  MSS.  Dept.  of  States;  Address 
to  the  l^eople  of  the  United  States,  February  22,  1850,  Sumner's  Works, 
11.893;  Sumner's  True  Grandeur  of  Nations,  Sumner's  Works,  XV.  273; 
De  la  crt^ation  d'un  code  de  droit  international  et  de  Tinstitution  d'nn 
bant  tribunal,  par  M.  Patrice  Larroque;  Bellaire,  ^tude  historique  snr  les 
arbitra.:;es,  in  Journal  des  I^conomistes,  1872,  p.  417;  Geffcken,  Recneil 
des  traitc's  et  conventions,  II.  1870-1878,  p.  209;  Arbitration,  by  F.  R. 
Condert,  Harper's  Magazine,  November  1893,  p.  918;  Les  Traitc's  d*arbi- 
trage  permanent  entre  penples,  par  £mile  Arnand,  1895;  Report  of  Com- 
mittee on  International  Law,  American  Bar  Association,  August  20,  1896, 
on  International  Arbitration;  Essai  sur  TOrganisation  de  Tarbitrage 
international,  ni^^moire  aux  puissances,  par  Le  Chevalier  Descamps, 
s^natenr  de  Belgifpie,  prc'sident  deTUnion  interparlementaire  (Bmxelles, 
1896);  Patriotism  and  International  Brotherhood,  a  baccalaureate  address 
delived  by  James  Bnrrill  Augell,  LL.D.,  June  23,  1896  (published  by  the 
University  of  Michigan,  1896);  Annual  Message  of  President  Grant,  1873; 
Annual  Message  of  President  Arthur,  1882;  Reports  of  Lake  Mohonk 
Conference  on  International  Arbitration,  1895, 1896, 1897. 

For  the  project  of  Henry  IV.  of  France  for  an  international  tribunal, 
see  Memoires  de  Sully,  liv.  XXX.  See  also,  Abb(S  St.  Pierre's  Projet  de 
Paix  perp(^tuelle ;  Kant's  Essai  sur  la  Paix  perp^tuelle;  Saint  Simon'- 
Ri^organisution  de  la  Soeieto  europeenni' ;  C-hateaubriand,  G<^nie  dii  Chrlss 
tianisme,  II,  271,  quoted  by  Mr.  L.  Oscar  Kuhns,  The  Xation,  July  2, 1896. 
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arged  by  each  oommiBsion  for  its  respective  side,  I  will  indicate  briefly 
my  line  of  thoaght  and  the  considerations  which  have  seemed  to  me  to  be 
paramount  in  determining  the  question ;  and  of  these  considerations  the 
principal  and  the  controlling  one  is  that  we  are  to  interpret  and  give 
effect  to  the  treaty  of  April  15,  1858,  in  the  way  in  which  it  was  mutually 
understood  at  the  time  by  its  makers. 

''Each  commission  has  presented  an  elaborate  and  well-argiied  conten- 
tion that  the  language  of  that  treaty  is  consistent  with  its  claim  for  a 
location  of  the  initial  point  of  the  boundary  line  at  a  place  which  would 
give  to  its  country  great  advantages.  These  points  are  over  six  miles 
apart,  and  are  indicated  on  the  map  accompanying  this  award. 

''The  Costa  Rican  claim  is  located  on  the  left-hand  shore  or  west  head- 
land of  the  harbor;  the  Nicaraguan  on  the  east  headland  of  the  mouth  of 
the  Taura  branch. 

"  Without  attempting  to  reply  in  detail  to  every  argument  advanced  by 
either  side  in  ^support  of  its  respective  claim,  all  will  bo  met  and  suffi- 
ciently answered  by  showing  that  those  who  made  the  treaty  mutnnlly 
understood  and  had  in  view  another  point,  to  wit,  the  eastern  headland  at 
the  mouth  of  the  harbor. 

"  It  is  the  meaning  of  the  men  who  framed  the  treaty  which  we  are  to 
seek,  rather  than  somiB  jiossible  meaning  which  can  be  forced  npou  isolated 
words  or  sentences.  And  this  meaning  of  the  men  seems  to  me  abundantly 
plain  and  obvious. 

"This  treaty  was  not  made  hastily  or  carelessly.  Each  state  had  been 
wrought  up  by  years  of  fruitless  negotiations  to  a  state  of  readiness  for 
war  in  defense  of  what  it  considered  its  rights,  as  is  set  forth  in  article  1. 
In  fact,  war  h.id  actually  been  declared  by  Nicaragua  on  November  25, 
1857,  when,  through  the  mediation  of  the  Republic  of  Salvador,  a  final 
effort  to  avert  it  was  made,  another  convention  was  held,  and  this  treaty 
resulted.  Now,  we  may  arrive  at  the  mutual  uuderstandiug  finally  reached 
by  its  framers  by  first  seeking  in  the  treaty  as  a  whole  for  the  general  idea 
or  scheme  of  compromise  upon  which  they  were  able  to  agree.  Next,  we 
must  see  that  this  general  idea  of  the  treaty  as  a  whole  harmonizes  fully 
with  any  description  of  the  line  given  in  detail,  and  the  proper  names  of 
all  the  localities  used,  or  not  used,  in  connection  therewith,  for  the  nonuse 
of  some  names  may  be  as  significant  as  the  use  of  others.  Now,  from  the 
general  consideration  of  the  treaty  as  a  whole  the  scheme  of  compromise 
stands  out  clear  and  dimple. 

"Costa  Rica  was  to  have  as  a  boundary  line  the  right  or  southeast  bank 
of  the  river,  considered  as  an  outlet  for  commerce,  from  a  point  3  miles 
below  Castillo  to  the  sea. 

"Nicaragua  was  to  have  her  prized  'sumo  imperio'  of  all  the  waters  of 
this  same  outlet  for  commerce,  also  unbroken  to  the  sea. 

"  It  is  to  be  noted  that  this  division  implied  also,  of  course,  the  owner- 
ship by  Nicaragua  of  all  islands  in  the  river  and  of  the  left  or  northwest 
bank  and  headland. 

"This  division  brings  the  boundary  line  (supposing  it  to  be  traced 
downward  along  the  right  bank  from  the  point  near  Castillo)  across  both 
the  Colorado  and  the  Taura  branches. 

"  It  can  not  follow  either  of  them,  for  neither  is  an  outlet  for  commerce, 
as  neither  has  a  harbor  at  its  mouth. 
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'*It  must  follow  the  rematuing  branch,  the  oue  called  the  Lower  San 
Juan,  through  its  harbor  and  iuto  the  sea. 

''The  natural  terminus  of  that  line  is  the  right-hand  headland  of  the 
harbor  mouth. 

''  Next  let  us  note  the  language  of  description  used  in  the  treaty,  telling 
whence  the  line  is  to  start  and  how  it  is  to  run,  leaving  out  for  the  moment 
the  proper  name  applied  to  the  initial  point.  It  is  to  start '  at  the  month 
of  the  river  San  Juan  de  Nicaragua,  and  shall  continue  following  the  right 
bank  of  the  said  river  to  a  point  three  English  miles  from  Castillo  Viejo.' 

"This  language  is  evidently  carefully  considered  and  precise,  and  there 
is  but  one  starting  point  possible  for  such  a  line,  and  that  is  at  the  right 
headland  of  the  bay. 

''L}i8tly,  we  come  to  the  proper  name  applied  to  the  starting  point, 
'the  extremity  of  Punta  do  Castillo.'  This  name  Panta  de  Castillo  does 
not  appear  upon  a  single  oue  of  all  the  originul  maps  of  the  bay  of  San 
Juan  which  have  been  presented  by  either  side,  and  which  seem  to  include 
all  that  were  ever  publislied  before  the  treaty  ordince.  This  is  a  signiti- 
cant  fact,  and  its  moaning  is  obvious.  Punta  de  Castillo  must  have  been, 
and  must  have  remained,  a  point  of  no  importance,  political  or  commer- 
cial, otherwise  it  could  not  possibly  have  so  utterly  escaped  note  or  men- 
tion upon  the  maps.  This  agrees  entirely  with  the  characteristics  of  the 
mainland  and  the  headland  on  the  right  of  the  bay.  It  remains  until  to- 
day obscure  and  unoccupied,  except  by  the  hut  of  a  tisherman.  But  the 
identification  of  the  locality  is  still  further  put  beyond  all  question  by  the 
incidental  mention,  in  another  article  of  the  treaty  itself,  of  the  name 
Punta  de  Castillo. 

"  In  Article  V.  Costa  Rica  agrees  temporarily  to  permit  Nicaragua  to  use 
Costa  Rica's  side  of  the  harbor  without  payment  of  port  dues,  and  the  name 
Punta  de  Castillo  is  plainly  applied  to  it.  Thus  we  hav«s  concurring,  the 
general  idea  of  compromise  in  the 'treaty  as  a  whole,  the  literal  description 
of  the  line  in  detail,  and  the  verification  of  the  name  applied  to  the  initial 
point  by  its  incidental  mention  in  another  portion  of  the  treaty,  and  by 
tlie  concurrent  testimony  of  every  map  maker  of  every  nation,  both  before 
the  treaty  and  since,  in  excluding  this  name  from  all  other  portions  of  the 
harbor.  This  might  seem  to  be  sufficient  argument  upon  the  subject,  but 
it  will  present  the  whole  situation  in  a  still  clearer  light  to  give  a  brief 
explanation  of  the  local  geography  and  of  one  special  peculiarity  of  this 
Bay  of  San  Juan. 

"The  great  feature  in  the  local  geography  of  this  bay,  since  our  earliest 
accounts  of  it,  has  been  the  existence  of  an  island  in  its  outlet,  called  on 
some  esirly  maps  the  island  of  San  Juan.  It  wan  an  island  of  such  impor- 
tance as  to  have  been  mentioned  in  1820  by  two  distinguished  authors, 
quoted  in  the  Costa  Hican  reply  to  Nicaragua's  argument  (page  12),  and  it 
is  an  island  to-day,  and  so  appears  in  the  map  accompanying  this  award. 
The  peculiarity  of  this  bay,  to  be  noted,  is  that  the  river  brings  down 
very  little  water  during  the  annual  dry  season.  When  that  happens,  par- 
ticularly of  late  years,  sand  bars,  dry  at  all  ordinary  tides,  but  submerged 
more  or  less  and  broken  over  by  the  waves  at  all  high  ones,  are  formed, 
frequently  reaching  the  adjacent  headlands,  so  that  a  man  might  cross 
dry-shod. 


Digitized  by 


Googl( 


HISTORICAL   NOTES.  5077 

"Now,  the  whole  claim  of  Costa  Rica  is  based  upon  the  iissumptiou  that 
on  April  15, 1858,  the  date  of  the  treaty,  a  connection  existed  between  the 
island  and  the  eastern  headland,  and  that  this  converted  the  island  into 
mainland,  and  carried  the  initial  point  of  the  boundary  over  to  the  western 
extremity  of  the  island.  To  this  claim  there  are  at  least  two  replies, 
either  one  seeming  to  me  conclusive. 

''First,  the  exact  state  of  the  bar  on  that  day  can  not  be  definitrly 
proven,  which  would  seem  to  be  necessary  before  drawing  important  con- 
clusions. 

''However,  as  the  date  was  near  the  end  of  the  dry  season,  it  is  most 
probable  that  there  was  such  a  connection  between  the  island  and  the 
eastern  Costa  Ricau  shore  as  has  been  described.  But  even  if  that  be 
true,  it  would  be  unreasonable  to  suppose  that  such  temporary  connection 
could  operate  to  change  permanently  the  geographical  character  and  polit- 
ical ownership  of  the  island.  The  same  principle,  if  allowed,  would  give 
to  Costa  Rica  every  island  in  the  rivei'  to  which  sand  bars  from  her  shore 
had  made  out  during  that  dry  season.  Hat  throughout  the  treaty  tbe 
river  is  treated  and  regarded  as  an  outlet  of  commerce.  This  Implies  that 
it  is  to  be  considered  as  in  average  condition  of  water,  in  which  condition 
alone  it  is  navigable. 

''But  the  overwhelming  consideration  in  the  matter  is  that  by  the  use 
of  the  name  of  Punta  de  Castillo  for  the  starting  point,  instead  of  tbe 
name  Punta  Arenas,  the  makers  of  the  treaty  intended  to  designate  the 
mainland  on  the  oast  of  the  harbor.  This  has  already  been  discussed,  but 
no  direct  reply  was  made  to  the  argument  of  Costa  Rica  quoting  three 
authors  as  applying  the  name  Punta  de  Castillo  to  the  western  extremity 
of  the  before- mentioned  island,  the  point  invariably  called  Point  Arenas 
by  all  the. naval  and  other  officers,  surveyors,  and  engineers  who  ever 
mapped  it. 

"These  authors  are  L.  Montufar,  a  Guatemalan,  in  1887;  J.  D.  Gamez, 
a  Nicaraguan,  in  1889,  and  £.  G.  Squier,  an  American,  date  not  given 
exactly,  but  subsequent  to  the  treaty.  Even  of  these,  the  last  two  merely 
used,  once  each,  the  name  Punta  de  Castillo  as  an  alternate  for  Punta 
Arenas.  Against  this  array  of  authority  we  have,  first,  an  innumerable 
number  of  other  writers  clearly  far  more  entitled  to  confidence;  second, 
the  original  makers  of  all  the  maps,  as  before  pointed  out,  and  third,  the 
framers  of  the  treaty  itself,  by  their  use  of  Punta  de  Castillo  in  Article  V. 

"  It  mast  be  borne  in  mind  that  for  some  years  before  the  making  of  this 
treaty  Punta  Arenas  had  been  by  far  the  most  important  and  conspicuous 
point  in  the  bay.  On  it  were  located  the  wharves,  workshops,  offices,  etc., 
of  Vanderbilt*8  great  transit  company,  conducting  the  through  line  from 
New  York  to  San  Francisco  during  the  gold  excitement  of  the  early  tifties 
Here  the  ocean  and  river  steamers  met  and  exchanged  passengers  and 
cargo.  This  was  the  point  sought  to  be  controlled  by  Walker  and  the 
filibusters. 

"The  village  of  San  Juan  cut  no  figure  at  all  in  comparison,  and  it 
would  doubtless  be  easy  to  produce  by  hundreds  references  to  this  point 
as  Punta  Arenas  by  naval  and  diplomatic  officers  of  all  prominent  nations, 
by  prominent  residents  and  officials,  and  by  engineers  and  surveyors  con- 
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stantly  investigating  the  canal  problem,  and  all  having  a  personal  knowl- 
edge of  the  locality. 

''  In  view  of  all  these  circamstances,  the  jealousy  with  which  each  party 
to  the  treaty  defined  what  it  gave  up  and  what  it  kept,  the  prominence 
and  importance  of  the  locality,  the  concurrence  of  all  the  original  maps 
in  the  name,  and  its  universal  notoriety,  I  find  it  impossible  to  conceive 
that  Nicaragua  had  conceded  this  extensive  and  important  territory  to 
Costa  Rica,  and  that  the  latter's  representative  had  failed  to  have  the 
name  Punta  Arenas  appear  anywhere  in  the  treaty.  And  for  reasons  so 
eimilnr  that  it  is  unnecessary  to  repeat  them,  it  is  also  impossible  to  con- 
ceive that  Costa  Rica  should  have  accepted  the  Taura  as  her  boundary 
and  that  Nicaragua's  representative  should  have  entirely  failed  to  have 
the  name  Taura  appear  anywhere  in  the  treaty. 

**  Having  then  designated  generally  the  mainland  east  of  Harbor  Head 
as  the  location  of  the  initial  point  of  the  boundary  line,  it  now  becomes 
necessary  to  specify  more  minutely,  in  order  that  the  said  line  may  be  ex- 
actly located  and  permanently  marked.  The  exact  location  of  the  initial 
point  is  given  in  President  Cleveland's  award  as  the  'extremity  of  Ponta 
de  Castillo,  at  the  mouth  of  the  San  Juan  de  Nicaragua  River,  as  they 
both  existed  on  the  15th  of  April  1858.' 

''A  careful  study  of  all  available  maps  and  comparisons  between  those 
made  before  the  treaty  and  those  of  recent  date  made  by  boards  of  engi- 
neers and  officers  of  the  canal  company,  and  one  of  to-day  made  by  your- 
selves to  accompany  this  award,  makes  very  clear  one  fact:  The  exact 
spot  which  was  the  extremity  of  the  headland  of  Punta  de  Castillo  April 
15, 1858,  has  long  been  swept  over  by  the  Caribbean  Sea,  and  there  is  too 
little  concurrence  in  the  shore  outline  of  the  old  maps  to  permit  any  cer- 
tainty of  statement  of  distance  or  exact  direction  to  it  from  the  present 
headland.  It  was  somewhere  to  the  northeastward,  and  probably  be- 
tween 600  and  1,600  feet  distant,  but  it  can  not  now  be  certainly  located. 
Under  these  circumstances  it  best  fulfills  the  demands  of  the  treaty  and  of 
President  Cleveland's  award  to  adopt  what  is  practically  the  headland  of 
to-day,  or  the  northwestern  extremity  of.  what  seems  to  be  the  solid  land, 
on  the  east  side  of  Harbor  Head  Lagoon. 

''I  have  accordingly  made  personal  inspection  of  this  ground,  and  de- 
clare the  initial  lino  of  the  boundary  to  run  as  follows,  to  wit: 

"  Its  direction  shall  be  duo  northeast  and  southwest,  across  the  bank  of 
sand,  from  the  Caribbean  Sea  into  the  waters  of  Harbor  Head  Lagoon. 
It  shall  pass,  at  its  nearest  point,  300  feet  on  the  northwest  side  from  the 
small  hut  now  standing  in  that  vicinity.  On  reaching  the  waters  of  Har- 
bor Head  Lagoon  the  boundary  line  shall  turn  to  the  left,  or  southeast- 
ward, and  shall  follow  the  water's  edge  around  the  harbor  until  it  reaches 
the  river  proper  by  the  first  channel  met.  Up  this  channel,  and  up  the 
river  proper,  the  line  shall  continue  to  ascend  as  directed  in  the  treaty. 
''I  am,  gentlemen,  very  respectfully,  your  obedient  servant, 

"E.  P.  Albxandsr." 
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At  page  5037  it  is  stated  that  in  this  case  President  Grdvy 
made  an  award  in  favor  of  the  Netherlands.  Since  tbat  state- 
ment was  written,  I  have  received  from  Mr.  William  F.  Powell, 
envoy  extraordinary  and  minister  plenipotentiary  to  Haiti  and 
charg^  d'affaires  to  the  Dominican  Eepablic,  a  copy  of  the 
award,  which  the  latter  Government  was  so  good  as  to  fornish 
him  for  my  nse.    The  text  of  the  award  is  as  follows: 

Nous  Jules  Grevy,  Prc^sident  de  la  R^publique  Fran^aise; 

Statuant  en  vertu  des  pouvoirs  qui  nous  ont  ^t6  confdr^s 
aux  termes  dn  compromis  8ign6  ^  la  Haye,  le  26  Mars  1881, 
par  lequel  le  Gouvernement  des  Pays-Bas  et  le  Gouvernement 
de  St.  Domingue  sont  convenus  de  d^ferer  au  President  de  la 
Republique  Franyaise  pour  etre  regie  par  lui  et  sans  recours 
le  litige  qui  est  pendant  enti*e  eux  depuis  1878  an  sujet  de  la 
saisie  du  navire  Havana  Packet. 

Vu  les  pieces  fournies  par  les  deux  Gouvernements,  notam- 
ment: 

1.  Une  lettre  en  date  du  26  Septembre  1879,  adress^e  au 
Ministre  des  Affaires  £trang5res  de  France  par  M.  le  Baron  de 
Zuylen  de  Nyevelt,  Ministre  des  Pays-Bas  ^  Paris; 

2.  Une  lettre  en  date  du  18  Mai  1880  adress^e  au  Minis- 
tre des  Affaires  fitraug^res  de  France  par  M.  Paz,  Ministre  de 
la  Bepublique  Dominicaine  H  la  Haye; 

3.  Une  lettre  en  date  du  28  Mars  1881  adress^e  au  Mi- 
nistre des  Affaires  Ctrang^res  de  France  par  M.  le  Baron  de 
Zuylen  de  Nyevelt,  et  transmettant: 

a. /  le  texte  du  compromis  iutervenu  entre  les  deux  Gouverne- 
meiits  interess6s. 

b./  un  expose  des  faits. 

c./  une  note  sur  la  loi  Dominicaine  du  15  Mai  1876. 

d./  le  dossier  du  proces  du  Capitaine  Harken  et  la  corres- 
pondauce  echangee  entre  le  Consul  des  Pays-Bas  i\  Santo 
Domingo  et  les  Autorit^s  Dominicaines; 

4.  Une  lettre  en  date  du  11  Octobre  1881  adress^e  an  Mi- 
nistre des  Affaires  Ctrangeres  de  France  par  M.  Paz,  et  trans- 
mettant, 

a./  une  copie  certifl^e  des  pieces  de  la  procedure, 
b./  le  texte  de  la  loi  Dominicaine  du  11  Aoftt  1875, 
(5.    la  gazette  oflScielle  du  2  Juin  1876,  contenant  le  texte  de 
la  hn  du  15  Mai  1876; 
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5.  Une  lettre  en  date  da  18  Octobre  1881,  adressee  4  Id.  le 
Miiiistre  des  Affaires  ^fitrang^res  de  France  par  M.  le  Baron  de 
Zuylen  de  Nyevelt; 

6.  Une  lettre  en  date  da  21  Jaillet  1882,  adressee  an  Mi- 
nistre  des  Affaires  fitrangeres  de  France  par  M.  le  Baron  de 
Zaylen  de  Nyevelt,  et  relative  anx  iudemnites  reclamees  pai- 
les  Pays-Bas; 

7.  La  reponse  faite  le  16  Octobre  1882,  par  le  Goaveme 
ment  Dominicain  i\  la  commaDication  de  la  lettre  precedente; 

La  Commission  iustitaee  par  Nous  k  Peffet  dV^tadier  les 
docameiits  respectivenieut  prodaits  nons,  ayant  fait  part  da 
resaltat  de  son  exameu ; 

Attend  a  qu'il  resultede  la  d^pficheda  18  Octobre  1881,  ci-des- 
sas  vis<^'e,  que  le  Goavernementdes  Pays-Bas  aretir^  lademande 
d'arbitrage  en  tant  qu'elle  conceme  nne  reparation  k  accorder 
k  la  Dame  Dickinson ; 

Qae  I'arbitre  n'a  done  plas  k  s'occaper  qae  des  faits  relatifs 
aa  Gapitaine  Harkeu  et  an  navire  <^ Havana  Packet"; 
.  Attenda  qae  des  termes  expres  da  compromis,  il  ri^alte  qae 
I'Arbitre  a  d^abord  k  rechercber  si  les  faits  impates  aa  Gapi- 
taine Harken,  qai  ont  donne  lieu  a  di verses  sentences  des  tri- 
banaax  Dominicains,  sont  etablis  par  les  piecesde  la  procedure; 

Attenda  qa'aacaiie  constatation  inaterieile  n'a  ete  relev^  k 
la  charge  du  Gapitaine  Harken,  qae  le  fait  qai  a  motive  son 
arrestation  et  la  confiscation  da  navire '*  Havana  Packet"  ne 
rc'salte  qae  des  depositions  de  trois  oa  qaatre  temoins; 

Attenda  qaecesdepo8ition8,qai  sont  con  tredites  par  d'aatres, 
qai  contiennent  des  d<3tai]8  invraisemblables,  n'ont  pas  4t6 
faites  en  presence  da  Gapitaine  Hurken,  qai  n'a  jamais  4t^ 
confronte  avec  lenrs  aateurs,  alors  qae  rien  n'^tait  plus  facile 
que  d'operer  cette  confrontation;  qu'il  y  a  1j\  un  vice  essentiel 
de  procedure  qui  ote  toute  valeur  probante  a  I'enqu^te; 

Attendu,  en  consi'quence,  que  le  fait  reprocbe  an  Gapitaine 
Harken  n'est  nullenient  prouv^  et  que  les  mesures  rigoureuses 
prises  par  les  Autoriti'S  Dominicaines  centre  lui,  centre  son 
second  et  coutre  le  navire,  ue  sont  pas  justifiees; 

Qu'il  n'}^  a  pas  lieu,  des  lors,  d^examiner  si  le  fait  all^gn6 
tombait  sous  le  coup  de  la  Loi  Dominicaine  da  19  Mai  1876,  ni 
si  cctte  loi  est,  ou  nou,  conforme  aux  principes  du  droit  inter- 
national ; 

Attenda  que  le  compromis  charge  I'arbitre,  dans  le  cas  oil  le 
Gouvernemcnt  Dominicain  serait  d^'clare  responsable,  de  fixer 
I'indemnite  qui  doit  etre  payee; 

Attendu  qu'en  tenant  compte  de  la  valeur  du  navire  con- 
flsque,  des  depenses  di  verses  necessitates  par  le  proc^  de  Pem- 
prisonnement  et  des  mauvais  traitements  subis  par  le  Gapitaine 
et  son  Second,  du  sejour  prolouge  que  le  Gapitaine  r^  dft  faire 
4  St.  Domingue,  et  du  temps  qui  s'est  ^coule  depuis  que  le 
dommage  a  Zt6  cause  jusqu'i\  ce  jour,  il  convient  do  fixer  k 
cent  quarante  mille  francs  le  chiffre  de  I'indemnite  due  par 
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le  Gonvernenieiit  de  Saint  Doiningae  an  GoaverDement  des 
Pays-Bas; 

Par  ces  motifs, 

JageoDs  que  le  Goavemement  Dominicain  doit  reparation, 
an  Goiivernemeut  des  Pays-Bas  pour  les'mesares  prises  contre 
le  Oapitaiiie  Barken  et  le  navire  ** Havana  Packet"; 

Fixons  h  cent  quarante  mille  francs  I'indemnite  dne  de  ce 
cbef  par  le  Goavernement  Dominicain,  indemnity  qui  devra 
^tre  payee  k  Paris,  en  monnaie  ayant  cours  en  France. 

PariSjle  36  Mara  1883. 

Le  President  de  la  B^publique  Fran^aise, 

(Sign6.)    Jules  Gb^vy. 
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delegation  of  anthority 1^5 

determination  of  jurisdiction  to  be  made  by 2277 
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Paraguay,  submitting  boundary  to  arbitration  of  }*re8ident  of 

United  States;  1876 4783 

'*Argu8f''  Schoonei', 

claim  allowed ;  seized  on  high  seas  while  fishing 4344 

Armas,  Fermin, 

arbitrator,  Savage  claim 1857 

Armed  Xeutrality, 

declaration  of  Empress  of  Russia ;  1780 993 

ArmendariZf  Pedro j 

claim  allowed ;  possession  of  lands  by  authorities 3722 

AmiSf 

claims  for  furnishing,  to  Mexico  eonsiilered 3472 

Armyf 

destruction,  etc.,  of  ]»roperty  liy,  authorities 3665 

A  roon  too  k  Set  1 1  em  en  f , 

dispute  between  Maine  and  New  Brunswick  as  to  title  of 85 

Aroostook,  The 

survey  of 77 

Arrest,  Imprisonment,  and  Detention, 

by  civil  authority ;  cases  3235 

by  mi litary  authorit ies ;  cases 3265 

'^Arrow,''  Lorcha, 

disturbances  in  China 4627 

Anhhurton,  Lord, 

negotiations  by,  to  settle  northeastern  boundary  dispute 147 

treaty  concluded 151 

to  settle  northern  boundary  d ispu te 191 

treaty  concluded 193 

Ashley,  Walter  Oliver, 

claim  disallowed;  damages,  seizure  by  C<mfe<lerate  refugees 4054 

A sh  more  FisJiery, 

arbitration  of  claim  against  China  for  losses 1857 
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Ashton,  Joseph  Hubley,  Page. 

appointed  United  States  agent  and  coonsel  Mexican  Claims  Com- 

misBion,  treaty  of  1868 1296 

counsel,  Venezuela  Claims  Commission,  treaties  of  1885,  1888  ..     1676 

argument  as  to  effect  of  domicil  on  rights  of  citizeuship 2696 

Ashton,  Williamj 

claim  allowed;  illegal  detention 3289 

**  Aspasia,*'  BHg, 

claim  allowed ;  unlawful  detention 4614 

Aspinwall,  William  H,, 

claim  of,  for  return  of  tonnage  dues 2872 

Aspirozj  Manuel f 

appointed  Mexican  agent  Mexican  Claims  Commission 1304 

Assignees, 

authority  to  prefer  claim 2163 

rights  of,  in  first  Alabama  claims  court 4654 

Assignments, 

effect  of,  on  claims  submitted  to  commissions 2381 

Atlantic  and  Hope  Insurance  Companies, 

claim  for  seizure  of  goods  on  neutral  ship  Mechanic  allowed 3221 

Atlantic  Ocean, 

meaning  of,  treaty  of  1783 95, 101, 107, 114, 158 

contended  for  by  United  States,  northeastern  boundary  arbitra- 
tion    101,114 

by  Great  Britain 107 

Atocha,  Alexander  A,, 

claim  against  Mexico  decided  by  commission  of  1849 1264 

Attorney-General, 

directed  to  adjust  Peruvian  indemnity,  1841 4592 

Aiwood,  John  W., 

claim  for  unlawful  detention  dismissed 3249 

Auckland,  Lord, 

unratified  boundary  treaty,  1807,  sign<'d  by 46, 69 

"  Augusta"  Schooner, 

claim  allowed ;  unlawful  seizure 4346 

Austin,  James  Trecothick. 

appointed  United  States  agent,  uuder  Article  IV.,  Treaty  of  Ghent.         52 
Austria, 

arbitration  as  to  Duchy  of  Bouillon,  1816 4855 

payments  by  Swiss  Cantons,  1816 4856 

Austria,  Emperor  of, 

award  as  to  Mosquito  Territory;   dispute  of  Great  Britain  and 

Nicaragua 4954 

Auihoriiien, 

action  of;  case  of  Forte,  alleged  outrage 4925 

caseb  of  approx)riation  of  property  by,  dnrin<^  wars 3714 

instruction  as  to  who  are 2224 

AtUhoritisK,  Acts  o/, 

acts  of  soldiers ;  cases 2992, 3002 

destruction  of  property  by  insurgents ;  ease  of  Prats,  Pujol  &  Co.     2886 
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Authorities,  Acta  of Continued.  Page. 

duty  of  protection;  oases 3031 

national  responsibility  for  acts  of  a  State;  case  of  Orinoco  NaTi- 

gation  Company 2949 

nonliability  of  Mexico  for  Maximilian  government ;  cases 2902 

persons  engaged  in  insurrection ;  cases 2972 

responsibility  for  conduct  of  j  udicial  officers 3008 

Confederate  debt 2900 

customs' officials,  etc.;  cases 3019 

de  facto,  claim  of  Dr.  Jobn  Baldwin 2859 

mobyiolence;  cases 3027 

revolutionary  governments;  Mexico,  Zuloagaand  Miramon gov- 
ernments    2873 

Stateoffioers;  cases 3018 

responsibility  limited,  William  Teuton  claim 2944 

of  Chile  for  Congressionalists  and  Balmacedists 2938 

'  revolt  of  convicts.--.. 2990 

tariff  imposed  by  belligerent;  case  of  McCalmont,  Greaves  &  Co.  2866 

imposed  by  military  authorities;  cases  under  Avalos  tariff 2868 

Aves  Islands, 

arbitration  of  dispute  between  Holland  and  Venezuela  as  to 5037 

Avila,  Eleuterio, 
appointed  Mexican  agent,  Mexican  claims  commission,  treaty  of 

1868 1304 

Avon  River, 

decision  as  to  mouth  of *. 479 

Awards, 
decision  of  Supremo  Court  as  to  ownership  of  international;  case 

of  Phelps  r.  McDonald 701 

private  interests  as  affected  by 4606 

Awards,  Finality  of  {see  Finality  of  Awards). 

B. 
Bagdad,  Mexico, 

claims  from  pillage  of,  by  alleged  American  troops 4029 

Jiailliey  William  A,  and  Elizabeth  H.^ 

case  of  ascertaining  value  of  property  destroyed  by  cruiser;  Ala- 
bama claims 4305 

Baker,  John, 

arrest;  contention  as  to  jurisdiction,  northeastern  boundary  dis- 
pute  , 86 

Baker,  Thomas  C, 

claim  for  property  taken  by  soldiers 3668 

Baldwin,  Caleb, 

judge,  liTBt  Alabama  claims  court 4642 

Baldwin,  Dr.  John, 

acts  of  de  facto  authorities,  claim  of 2859 

claim  disallowed  for  failure  to  pursue  j  udicial  remedy 3126 

claim  for  illegal  arrest,  etc.,  allowed 3235 

Ballenger,  Henry, 

claim  for  arrest,  etc.,  of,  dismissed 3243 
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Bancroft,  George,  Page. 

appointed  United  States  agent,  arbitration  of  northwestern  bound- 
ary        227 

Bangs  j-  Southmayd, 

claim  allowed;  seizaru  of  yeasel  before  commencement  of  war. ..     9665 
Bank  Shares, 

claim  for  depreciation  of,  on  account  of  war,  disallowed 3793 

Bankrupt  Assignment^ 

inclusive  of  international  claims 1154 

Bankruptcy, 

considered  in  decisions  of  second  Alabama  claims  court 4679 

Barclay,  Anthony, 

commissioner  for  Great  Britain,  Article  VI.,  Treaty  of  Qhent 165 

under  Article  VII.,  Treaty  of  Ghent 171 

Barclay,  Anthony, 

domicil  as  affecting  nationality;  claim  of 2721 

Barclay,  Thomas, 

appointed  British  commissioner  under  Article  V.,  Jay  Treaty  1794.  6 

under  Article  IV.,  Treaty  of  Ghent - 48 

under  Article  V.,  Treaty  of  Ghent 72 

examination  of  conflicting  claims  under  Article  V.,  Jay  Treaty, 

described  by 16 

instructions  under  Article  IV,,  Treaty  of  Ghent 49 

opinion  on  northeastern  boundary  dispute 81 

report  of  decision  under  Article  IV.,  Treaty  of  Ghent 55 

Baring,  Thomas, 

suggested  as  umpire  London  commission  of  l^'53 395 

Barlow  and  Steinberger,  Assignees, 

claim  under  contract  to  furnish  arms  considered 3486 

Barnes,  William, 

claim  for  illegal  arrest,  etc.,  allowed 3247 

'* Baron  de  Castine,'^  Brig, 

allowance  for  days  lost,  etc.,  by  capture ;  Alabama  claims  case 4302 

''Baron  Renfrew,"  Ship, 

claim  for  illegal  detention,  etc.,  allowed 3404 

Bamet,  Isaac  Cox, 

commissioner,  French  indemnity,  1803 4436 

Ban^eit,  Edward  Alfred, 

claim  for  Confederate  cotton-loan  bond  rejected 2900 

Barrington,  Alexander  li., 

claim  allowed ;  want^m  damages  by  troops 3674 

Barron,  JVilliam  E.  and  William, 

claim  rejected ;  double  citizenship  alleged 2518 

Barry,  Thomas, 

claim  disallowed ;  alleged  illegal  arrest 3289 

Bartholdi,  M,, 

selected  as  umpire,  Spanish  claims  arbitration 1047 

Barilett  t/  Barge, 

claim  allowed ;  property  taken  by  troops 3721 

Bates,  Joshua, 

selected  as  umpire,  commission  under  British  treaty  of  1853 398 
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liathurmty  Lord,  Vmg^, 

contentiou  as  to  *' right"  and  "liberty"  to  fish 707 

Jiathurat  River j 

decision  a«  to  mouth  of 477 

Baxter,  John  J., 

rejection  of  olaim  against  Mexico 2934 

Bayard,  Samuel, 

appointed  American  agent,  under  Article  VII.,  Jay  Treaty  1794  . . .      322 

resigned 322 

Bayard,  Thomas  F., 

arrangement  for  protection  of  fur  seals  proposed 777 

consulted  as  to  ^eittUng  Alabama  claims 529 

report  as  Secretary  of  State  on  Weil  und  La  Abra  chiimH 1343 

on  awards  in  Polletier  and  Lazare  arbitration 1794 

Bayfield,  Admiral, 

meaning  of  ** sea  creeks,"  et<'-.,  in  Sailing  Directions 458 

Bayonne  Decree, 

seizures  of  United  States  vesnols  ordered  by 4452 

Bays, 

maritime  Jnrisdictiou  over ;  case  of  Alley anean 4332 

case  of  Washington 4342 

Bcalea,  John  Charles, 

claim  for  protection  on  account  of  domicil  rejected 2669 

Beales,  Nobles,  and  Garrison ^ 

elaim  disallowed ;  alleged  immigration  contract 3548 

Beaman,  C.  C, 

connection  with  Alabama  claims 658 

Beaumavohais  Claimn, 

unadjusted  accounts 4458 

Beaver  Stream, 

survey  of 77 

Behriny, 

orthography  of  name 961 

Behring  ^ea  {see  Boring  Sea.) 
Behhei',  Flural, 

right  to  protection  from  groHs  injustice  not  lost  by  foreign  domicil .     2695 
Belden,  John, 

claim  d inallowed ;  alleged  detention  of  goods 3398 

claims  allowed ;  possession  by  authorities 3714 

Belden,  S.  J.,  .S' Co., 

claim  allowed ;  noncompliance  with  ]>oace  stipulations 3808 

Belgium, 

arbitration  of  claims  of,  against  ( 'hihi 4856 

Belgium,  King  of, 

award;  arbitration  of  case  of  Forte;  (ireat  Britain  and  Brazil 4925 

declination  to  arbitrate  cases  of  the  (ieorgiana  and  Lizzie  Thompson 

against  Peru 1611 

selected  as  arbiter  of  claim  against  Chile,  Macedonian  cargo 1461 

Belligerency, 

case  of  Amelia  Island  cited  as  an  act  of;  fur-seal  arbitration 895 

considered  by  Cosla  Kica  Claims  Commission 1558 
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qaestion  of,  Alabama  cluiniH 499 

views  of  Mr.  Sumner  on 509,512 

Belligerency,  Recognition  of, 

action  of  Great  Britain,  1861 562 

protest  against  Great  Britain's,  war  of  1861-1865 496 

contention  of  Great  liritaiu 499 

Belligerent  Acts, 
claims  based  on 2891,2898,2899 

Belligerent  Commissions, 
considered  in  American  case,  Geneva  arbitration 576 

Belligerent  Forty 
effect  on  character  of  cruiser  built  in  neutral  country,  after  en- 
tering       4089 

Belligerent  Pretensions, 

French  decrees 299 

orders  in  council,  Brit  i»h 300 

Belligerent  Territory, 
neutral's  property  in 3710 

Belligerents, 

effect  of  commissions  by 612 

furnishing  coal  by  neutrals  to,  considered 40J)7 

hospitalities  to ;  Alabama  claims 582,  617,  622 

liability  for  acts  of 1621 

liability  of,  considered;  Mexican  claims  arbitration,  1839 1243 

responsibility  for  property  destroyed  in  place  captured 4C39 

rights  of,  in  neutral  ports;  instructions  to  Unitod  States  customs 

officers,  1793 3971 

**Ben  Franklin,"  Steamer, 
claim  against  Denmark  for  seizure  and  detention  of 1185 

Bennett,  William  M., 
claim  for  illegal  detention  of  goods  dismissed 3249 

Bensley,  John, 
claims  rejected;  acts  of  authorities 3016 

Benson,  Egbert, 

chosen  third  commissioner,  under  Article  V.,  Jay  Treaty,  1794 14 

report  on  jiroceedings  of  commissioners 32 

Bercier  <f-  Laborde, 

claim  disallowed ;  property  destroyed  by  explosion 3706 

Berg,  Peter, 
essentials  of  a  memorial,  case  of 2166 

Bergen  Prizes, 
history  of;  claims  excluded  from  Danish  iudemnity 4572 

Bergcs,  Jose, 
commissioner  for  Paraguay ;  arbitration  of  Paraguay  Navigation 

Company's  claim 1496 

Bering  Sea  {see  also  Fur-Seal  Fisheries), 

damages  awarded  for  seizures  of  British  vessels  in 2123 

decided  to  be  part  of  Pacific  Ocean,  by  fur-seal  arbitrators 917 

jurisdiction  of  Kussia  over;  decision  of  fur-seal  arbitrators 914 

right  of  United  States  in,  claimed  by  Secretary  Blaine 794 
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Bering  Sea — Continned.  Page- 

treaty  with  Great  Britain  referring  to  arbitration,  jurisdictional 

rights,  fur-seal  tiaheries  in;  1892 4759 

modus  yivendi,  1892 4763 

Bering  Sea  Damages  Commiasion, 

awards;  paymentof 5067 

Berlin  Decreee, 

restriction  of  tradeof  neutrals 4448,4479,4494 

enforced  by  Spain,  February  19,  1807 4493 

reenacted  by  Murat 4575 

Bernard,  Ooremor, 

location  of  St.  Croix  River  ordered  by 4 

Bernard,  Mountague, 

appointed  member  of  Joint  high  commission,  1871 536 

Berret,  James  G., 

couuHel  for  Haiti,  Van  Dokkeleu  arbitration 1813 

Bertinalti,  Chei'alier  Joseph^ 

chosen  umpire,  Costa  Ricu  claims  arbitration .' 1 553 

Bertrandf 

claim  a] lowed ;  property  destroyed  by  troopM 3705 

Besieged  Forts, 

trade  with,  considered 4478 

'*  Betsey;'  Brigantine, 

award  of  damages 3207 

effect  of  d(^cisiou  of  prize  court;  dissenting  opinion  of  Commis- 
sioner N  ichoU 3160 

opinion  of  Commissioner  Gore 3161 

opinion  of  Commissioner  Pinkney 3180 

habitancy  of  owner  in  belligerent  territory ;  opinion  of  Commis- 
sioner Gore 28^ 

opinion  of  Commissioner  Pinkney 2838 

opinion  of  Commissioner  Trumbnll 2847 

dissenting  opinion  of  CommiHsioner  Nicholl 2854 

jurisdiction  of  commission  considered 2277 

'* Betsey,"  Sloop, 

prize  jurisdiction  of  district  courts,  decided  in  case  of 3977, 4014 

Beritt,  Joseph  J,, 

claim  disallowed ;  alleged  illegal  arrest 3288 

Biddle,  Thomas, 
appointed  United  States  Commissitmer,  (Columbian  Claims  Com- 
mission, treaty  of  1864 1397 

Biencourt,  Mary, 

claim  rejected,  on  ground  of  trading  with  an  enemy •    2818 

Binney,  Joseph  If'., 

claim  allowed ;  illegal  arrest,  etc 3282 

Birth, 

citizenship  by ;  cases 2449,2531 

Black  cf-  Stratton, 

claim  rejected ;  failure  to  pursue  judicial  remedies 3138 

Blaine,  James  G., 
jurisdictional  right  of  United  States  in  Bering  Sei  claimed  by. ..      794 

answer  of  Lord  Salisbury 795 

position  as  to  seizure  of  Canadian  sealing  vessels 785 
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selected  as  umpire,  Spanish  claims  arbitration 1048 

Blanco,  A,  Guzman, 

appointed  Venezuelan  commissioner,  Venezuela  Claims  Commis- 
sion, 1866 1659 

Blockadef 

arbitration  of  claims  of  Great  Britain  against  France,  1842 4936 

by  Great  Britain  of  Ems,  Weser,  Elbe,  and  Trave  rivers 4447 

cases  considered  by  Civil  War  Claims  Commission,  1871 3902 

relating  to,  before  Mexican  Claims  Commission,  1849 3886 

claims  of  Great  Britain  against  Argentine  Republic 4816 

damages  claimed  for  unlawful  warning  vessels  off 3923 

decrees  by  Spain 4488 

of  Spanish-American  ports 4494 

orders  of  Spanish  offi cers,  South  American  ports 4533 

right  of,  considered  in  case  of  Neptune ,...    3843 

Blockade  Runners,  Confederate, 

statements  as  to 5£^,604 

Blodgeit,  Henry  W., 

counsel  for  United  States,  Paris  fur-seal  tribunal 805 

Blunienkron,  Adolph, 

claim  dismissed;  damages  during  siege 3669 

Bolivia, 

arbitration  of  dispute  with  Peru ;  reparation 5041 

mediation  of  United  States  as  to  war  of,  with  Spain,  1866-1872. ..    5048 
Bolles,  Joseph, 

claim  for  illegal  seizure,  allowed 3242 

Bombardment, 

damages  arising  from,  considered;  Great  Britain-Chile  arbitration, 

1883 4929 

injuries  arising  from 2225 

justifiable  destruction  of  property  in 3689 

Bonaventure  River, 

decision  as  to  mouth  of 490 

Bond  Cases, 

considered  by  Colombian  Claims  Commission,  1864 3612 

Mexican  Claims  Commission,  1868 3616 

Venezuelan  Claims  Commission,  1885 ;  liability  sustained 3616 

liability  of  United  States  for  bonds  of  Texas  and  Florida  con- 
sidered  414,415,3591 

Bondy  Phineas,  British  Consul, 

action  as  to  eastern  boundary  question 9 

Bonds, 

considered  not  within  jurisdiction  of  claims  commission 3612 

within  juri8diction  of  Venezuelan  Claims  Commission 3616 

Booth,  William, 

claim  for  illegal  arrest,  etc.,  considered 3292 

Borden,  Gilbert  Borden, 

claim  for  illegal  arrest,  detention  of  vessel,  etc 3261 

*' Boston,''  Tug, 

case  of ;  second  ^Zadama  claims  court 4674 

6627— Vol.  5 45 
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Bouohette,  Joaephj  "Puge. 

British  Barveyor,  northeastern  boundary 77 

BoughUm  Biver, 

decision  as  to 461,484 

Bouillon,  Duohy  ofj 

arbitration  as  to  sovereignty  of 4855 

BotUllottej  Joseph, 
naturalization  established  on  ground  of  residence,  decree  of  court 

annulling,  not  effectual 2650  . 

Boundaries, 

ancient,  of  Britiah  provinces 105,117 

Boundaries,  Foreign, 

arbitration  of,  Argentine  Republic  and  Chile 4854 

British  Guiana,  Great  Britain,  and  Venezuela 5017 

Colombia-Costa  Rica 4857 

Colombia-Ecuador- Peru 4857 

French  and  Dutch  Guianas 4869 

Great  Britain  and  Liberia 4948 

Great  Britain  and  Portugal,  East  Africa 4985 

Great  Britain  and  South  African  Republic 5015 

Haiti  and  Santo  Domingo 5018 

Ontario 4966 

by  President  of  United  States  of,  between  Brazil  and  Argentine 

Republic 1969 

between  Costa  Rica  and  Nicaragua 1945 

between  Paraguay  and  Argentine  Republic 1923 

Boundaries  of  the  United  States, 

original,  described  in  treaty  of  peace,  1783 1 1 

design  of  treaty  of  peace,  1783,  as  to 91 

defined  in  instructions  of  Congress,  1779 95 

negotiation  of,  by  peace  commissioners,  1782-83 97 

iinal  agreement  in  treaty  of  peace,  1783 99 

commission  to  settle,  St.  Croix  River 5 

declaration  of  commissioners 29 

to  settle,  in  Passamaquoddy  Bay 47 

to  locate  northwest  angle  of  Nova  Scotia,  etc.,  Article  V., 

Treaty  of  Ghent 67 

marking  northeastern  water  boundary,  Passamaquoddy  Bay. ..  72 

islands  in  Passamaquoddy  Bay  and  Bay  of  Fundy 62 

northeastern,  convention  of  1827 88 

established  by  treaty  of  1842 151 

northern  water  boundary  under  Article  Yl.,  Treaty  of  Ghent 162 

through  St.  Lawrence  River  and  Lakes  Ontario,  Erie,  and  Huron 

settled  by  commission  under  Article  YI.,  Treaty  of  Ghent..  166 
land  and  water.  Lake  Huron  through  Lake  of  the  Woods,  under 

Article  VIL,  Treaty  of  Ghent 171 

treaty  of  1842 193 

from  Pigeon  River  to  Lake  of  the  Woods 236 

from  Lake  of  the  Woods  to  Rocky  Mountains  settled  by  treaty 

of  1818 196 

established 236 
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Boundaries  of  the  United  States — Continued.  Page, 

northern ;  west  of  Rocky  Mountains  settled  by  treaty  of  1846..  196 

determined  by  treaty  of  1846 213 

from  Rocky  Mountains  to  Gulf  of  Georgia 235 

water,  submitted  to  Emperor  of  Germany 227 

text  of  treaties  relating  to,  with  Great  Britain,  1794 4720 

with  Great  Britain,  1815 4728 

with  Great  Britain  as  to  northeastern ;  1828 4740 

with  Great  Britain,  northwest  water  boundary,  articles;  1871.  4756 

treaty  provisions  for  settling,  between  United  States  and  Mexico.  1358 
lioundai'y  Commissions  y 

under  Article  V.  of  treaty  of  1794 1 

under  Article  IV.,  Treaty  of  Ghent 47 

under  Article  VI.,  Treaty  of  Ghent 162 

under  Article  VII.,  Treaty  of  Ghent 171 

Boundary  West  of  Rocky  3IountainSj 

agreement  by  treaty  of  1846 196 

arbitration  proposed 209,211,223 

agreed  to 227 

commission  to  locate  line 218 

definition  of,  under  treaty  of  1871  and  award  of  Emperor  of 

Germany 231 

mutual  occupancy  of  disputed  territory  under  treaty  of  1818 204 

extended 209 

terminated 212 

negotiations  by  Mr.  Gallatin 208 

by  Mr.  Calhoun 209 

by  Mr.  McLane 212 

by  Mr.  Cass  and  Lord  Lyons 223 

by  Mr.  Reverdy  Johnson  and  Lord  Clarendon 223 

by  joint  high  commission 224 

preliminary  discussion,  pamphlet  by  William  Sturgis 224 

proposals  and  counter  proposals 226 

arbitration  by  Emperor  of  Germany  agreed  to 227 

treaty  concluded 213 

water  boundary  indefinite 197,213 

dispute  as  to  water  boundary 215 

water  boundary  indefinite 197, 213 

Boutwell,  George  aS'., 
agent  and  counsel  for  United  States,  French  and  American  claims 

arbitration 1136 

agent  oi  Haiti,  Pelletier  and  Lazare  arbitration 1751 

counsel  for  Haiti,  Van  Bokkelen  arbitration 1813 

Bowen,  Smith, 

claim  allowed ;  possession  by  anthorities,  etc 3721 

Howley,  George  if.,  ^  Co,y 

claim  of,  rej eoted ;  nonliability  for  acts  of  mob 3032 

Brachy  Rudolphj 

claim  allowed ;  neutral's  debt  seized  by  authorities 3726 
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Brtickeuridge,  H.  M.y  Pa^e. 

commiBsloner,  Mexican  Claims  CotumiBsiony  1839 1236 

liradley, 'Charles  Jr., 

coinmisHiouer,  (■hinese  indemnity^  1858 4628 

liradJeijy  William  C, 
appointed  United  States  a^eiit,  commission  under  Article  V.,  Treaty 

of  Ghent 74 

Jlrae  River^ 

decision  as  to 465 

lirailhwaite,  Jonathan  ^ 

claim  allowed ;  horse  taken  by  troops 3737 

Brannarif  Samuel, 

performing  alien  military  service  forfeited  rights  of  citizenship  . .     2757 
Brazil  J 
arbitration  of  boundary  dispute  with  Argentina  sabmitted  to  Pres- 
ident of  United  States 1969 

claim  for  seizure  of  ship  Canada. : 1733 

Dundonald  claim  ai<:ainst,  by  I  "^nited  States  minister 2107 

Great  Britain  against ;  case  of  Forie 4925 

Italy  against 5018 

treaty  with  Argentine  Republic  submitting  boundary  to  arbitra- 
tion of  President  of  United  States;  1889 4688 

with  United  States ;  arbitration  of  Canada  claim ;  1870 4687 

claims  convention,  January  24, 1849 4609 

Brazilian  Indemnity ^  Convention  of  1849, 

convention  concluded  by  Mr.  Tod 4609 

commissioner,  George  P.  Fisher 4609 

character  of  claimn  oouNidered 4612 

case  of  schooner  John  S.  Bryan;  unlawful  seizure 4613 

Anpasia;  unlawful  detention 4614 

schooner  Hope;  refund  of  line 4614 

brig  Toucan;  unlawful  detention 4615 

ship  Tarqnin;  compensation  for  services 4617 

extension  of  time ;  letter  of  Mr.  Fisher 4610 

summary  of  awards 4619 

Brevk^  Samuelj 

commiHRJoner,  Spanish  spoliation  arbitraticm,  treaty  of  1795 1004 

Brent,  Bohert  T., 

claim  dismissed ;  allege.  I  illegal  detc^ntion,  etc 3266 

Bright  J  John, 

critici8e<l  by  Mr.  Laird  as  to  views  on  United  States  civil  war  . . .       566 
Britiah  (iuiana, 

arbitration  of  boundary  dispute,  Great  Britain  and  Venezuela 5017 

British  Provinces, 

ancient  boundaries  of 105, 117 

British  Spoliations, 

seizures  of  American  vessels 4447 

Brtto,  Jos4  Vicente, 

claim  for  illegal  arrest,  allowed 3252 

Broglie,  Due  de, 
suggested  as  umpire,  London  commission  of  1853 394 
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responsibility  of  goYermnent  for  acts  of  military   authoritieB; 

case  of 2871 

claim  allowed;  denial  of  justice 3134 

Brook,  James, 

claim  allowed;  property  taken  by  troops 3738 

Brooks,  Aaron, 

claim  allowed ;  wanton  destruction  by  troojM 3672, 4309 

Brougham,  Lord, 

saggested  as  umpire,  London  commission  of  1853 395 

Bruce,  Sir  Frederick, 

opinion  rejecting  claimH  of  Clark  and  Danels,  Medea,  Good  Return, 

and  LaConstancia 2740 

selected  as  umpire,  Colombian  Claims  Commission,  treaty  of  1864.     1397 
Brugere,  Joseph, 

claim  <Usa] lowed ;  purchase  of  con fiscated  real  estate 3753 

Brnnetti  y  Gayoso,  Count  Jos4, 

appointed  commissioner,  Spaninh  claims  arbitration 1047 

Brussels, 

permanent  court  of  arbitration  proposed  by  interparliamentary 

conference,  1895 5064 

Bryant^  William  Cullen, 

chosen  umpire,  Mexican  Claims  Commission,  1868 1299 

Buchanan,  James, 

boundary  treaty  concluded  by 213 

negotiator'of  treaty  of  1846 196 

Buotouche  River, 

disagreement  aa  to  mouth  of 451 

decision - 471 

Tiuentello,  Aniceto, 

claim  dismissed ;  damages  by  marauders 3670 

Bulama  Arbitration, 

opposing  claims  of  Great  Britain  and  Portugal  submitted  to  Presi- 

deut  of  the  United  States 1909 

diplomatic  negotiation^. 1910 

reference  to  President  of  the  United  States 1914 

memorandum  of  case 1916 

award  in  favor  of  Portugal 1920 

Butler,  Charles, 

northeastern  boundary  proposed  by 142 

Bullock,  Capt.  J.  D., 

transactions  in  Great  Britain,  confederate  cruisers 583 

Bunch,  Robert, 

selected  as  umpire,  Mon tijo  arbitration 1426 

Bunsen,  Chevalier, 

suggested  as  umpire,  London  commission  of  1853 394 

Burn,  Benjamin, 

claim  rejected ;  fsiilure  to  pursue  judicial  remedies 3140 

Bum  ham,  Mr., 

British  surveyor,  nort heasteru  boundary 77 
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BuUerfield  Arhitrationf  Page, 
treaty  Riibmitting  claim  of  Carlos  Bnttcrfield  &.  Co.  to  arbitra- 
tion    1185 

notification  to  arbitrator,  Sir  Edmund  Monson 1186 

acceptance  1186 

history  of  the  claim 1187 

diplomatic  negotiation 1187 

argument  of  attorneys  in  support  of  claim 1198 

of  Danish  GoYernment 1200 

award  disallowing  claim 1204 

Butterfield,  CarloB, 

treaty  with  Denmark,  arbitration  of  claim  of,  1888 4710 

BuzzUy  Pedro  />., 

validity  of  naturalization  denied  by  Umpire  Lewenhanpt 2613 

C. 

CahioM,  Teodaro, 

claim  for  illegal  arrest,  etc.,  allowed 3253 

Cahotf  Joseph  5., 

commisHioner,  N  eapolitan  iudeomity,  1833 4582 

Cabot,  Samuel^ 

assessor,  commission  under  Article  VII. ,  Jay  Treaty,  1794 323 

Cahill,  John  F., 

claim  for  damages  rejected 3066 

Caircj  Jules  £., 

averment  of  domicil  a  reqnisit<^  to  claim 2159 

''Caldera,''  Bark, 

case  of  plunder  by  pirates;  allowance  by  commissioners  Chinese 

indemnity 4629 

allowance  by  Court  of  (Uaims 4636 

Calderon,  Francisco  Garcia, 

appointed  United  States  agent,  Peru  ClaimA  Commission,  1868...     1641 
Calhoun,  John  C, 

negotiations  for  settling  northwestern  boundary 209 

Calmont  cf-  Co., 

claim  rej octed ;  nonliability  for  acts  of  robbers 3064 

Campbell,  Archibald, 

appointed  United  States  commissioner  to  locate  boundary  west  of 

Kocky  Mountains 21H 

to  run  boundary,  Lake  of  the  Woods  to  Rocky  Mountains 236 

boundary  from  Kocky  Mountains  to  Gulf  of  Georgia  run  by 235 

Campbell,  G,  W., 

commissioner,  French  indemnity,  1831 4461 

Campbell,  Lord  IVilliam, 

commission  as  governor  of  Nova  Scotia 51 

Campbell,  Mr., 

British  surveyor,  northeastern  boundary 77 

Cameron,  Maj.  I),  li., 

appointed  British  commissioner  to  run  boundary,  Lake  of  the 

Woods  to  Kocky  Mountains 236 

Campo  Bella  Island, 

boundary  line  in  Bay  of  Fundy 46 


Digitized  by 


Googl( 


INDEX.  6107 

Canada,  Page. 

boundary  with  New  Brunswick 157 

settlement  of  boundary  between  New  Brunswick  and 157 

"  Canada''  Arbitration, 

seizure  of  veesel  by  Brazilian  authorities 1733 

diplomatic  negotiations 1734 

arbitration  accepted 1734,4687 

submitted  to  Sir  Edward  Thornton 1735 

case  presented  by  United  States 1736 

award  of  itf  biter 1742 

'*  Canada,''  Whalethip, 

protocol  submitting  claim  to  arbitration 4687 

Canal  de  Raro  (tee  Straits  of  Haro.) 
Canso,  Gut  of, 

navigation  of,  dispute  as  to 711 

Canton,  China^ 

claims  arising  from  destruction  of  foreign  settlement  Whampoa..     4627 
Captured  and  Abandoned  Property, 

claims  considered  by  Civil  War  Claims  Commission,  1871 3545 

Capturee  of  Veaaeh, 

probable  cause,  considered ;  case  of  Sir  William  Peel,  etc 3935 

Caraquette  River, 

decision  as  to  mouth  of.... 490  ■ 

Cardigan  Jiiver, 

decision  as  to 461,483 

Cargo, 

destined  for  blockaded  port ;  case  of  Springbok 694 

measure  of  damages  for ;  case  of  Winged  Baoer 4242 

net  value  of,  a  measure  of  damages 4205 

Carlisle,  James  Mandeville, 

appointed  counsel  for  Great  Britain,   arbitration  of  civil  war 

claims 690 

Colombia  Claims  Commission,  treaty  of  1864 1397 

for  Costa  Rica ;  Costa  Rica  claims  arbitration 1553 

Carlisle,  Mr., 

British  surveyor  northeastern  boundary 77 

Carmody,  John, 

claim  allowed;  illegal  arrest 3287 

Caroline  Islands, 

mediation  of  claims  of  Spain  and  Germany  of  sovereignty  of 5043 

*'  Caroline,"  Steamer, 

claim  of  Alexander  McLeod  on  account  of,  considered  by  commis- 
sion of  1853 412 

destruction  of,  referred  to  fur-seal  arbitration 841, 895 

settlement  of  claim  of  Alexander  McLeod,  case  of 2419 

Carpenter,  F,  B,, 

picture  of  joint  high  commission,  1871 682 

Carpiette,  Prosper, 

claim  disallowed ;  property  of  enemy  seized 3725 

Carter,  James  C, 

counsel  for  United  States,  Paris  fur-seal  tribunal 805 
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claim  allowed ;  illegal  arr68t,  etc 3277 

alleged  illegal  expulsion  considered 3353 

Caatel,  Jos^, 

claim  disallowed ;  loss  daring  war 3710 

Castelainy  Louis  and  Marie, 

claim  disallowed ;  wanton  acts  of  troops 2999 

CastUreagh,  Lord, 

instructions  as  to  islands  in  Passamaquoddy  Bay 49 

Cataraquy  River  (see  St.  Lawrence  River.) 
"  Catharinsy''  Ship, 

claim  allowed ;  illegal  dnties  exacted 4601 

"  Catherine  An^usta,"  Bark, 

claim  against  Denmark  for  seiznre  and  detention  of 1185 

Cauty,  George  F.f 

claim  allowed;  illegal  arrest,  etc 3309 

Ceballos,  Juan  M», 

arbitrator  for  Spain,  Colonel  Lloyd  Aspintoall  claim 1013 

Central  and  South  American  Telegraph  Company, 

claim  against  Chile ;  de  facto  government  considered 2938 

Cerruti,  Signor  E., 

protocol  by  Colombia  and  Italy,  claim  of,  1894 4699 

Chaco  Arbitration, 

boundary  between  Argentine  Republic  and  Paraguay  submitted  to 

arbitration  of  President  of  United  States 1923 

history  of  territorial  dispute 1923 

claims  submitted 1924 

memorial  of  Paraguay 1928 

of  Argentine  Republic 1936 

award  in  favor  of  Paraguay 1943 

"Champion,*'  Schooner, 

claim  allowed ;  illegal  capture 3900 

Champlain,  **french  Historian,^* 

mention  of  St.  Croix  River  by ^.        16 

Change  of  Flag, 

considered  in  case  of  Texan  Star 2360 

Charlevoix, 

mention  of  Isles  de  St.  Croix  by 17 

Chase,  Franklin, 

claim  for  contract  loan  dismissed 3469 

Chase,  Helena  D., 

averment  of  domicil  by  claimant  a  requisi  te 2159 

Chatte  Hirer, 

decision  as  to  month  of 487 

Ch^k,  A.M,, 

arbitration  of  claim  against  Siam 1899 

statement  of  case 1899 

award  of  arbitrator 1908,5068 

"Ch^ica,''  Bark, 
case  of  detention  considered;   Great   Britain-Chile  arbitration, 

1893 4933 
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considered  by  commission,  treaty  of  1826  (act  of  March  2,  1827) . .  384 
Chester  Biver, 

decision  as  to  month  of 492 

ChesumcooJc  Lake, 

survey 77 

Cheves,  Langdon, 
appointed  American  commissioner  to  fix  valne  of  slaves,  Article 

II.,  treaty  of  1822 366 

Article  III.,  treaty  of  1822 ; 370 

treaty  of  1826  (act  of  March  2,  1827) 383 

Chicago,  Illinois, 
rules  for  permanent  arbitration  tribunal  proposed  at  Universal 

Peace  Congress,  1893 5062 

"  Chickamauga,"  Confederate  Cruiser, 

action  of  Geneva  tribunal  as  to  England's  liability  for 651 

contention  as  to  liability  for  acts  of,  Geneva  arbitration 4173 

award ;  no  liability  incurred 4174 

Childri^, 

citizenship  acquired  from  parents 2506 

undi-r  French  law 2655 

nationality  of  foreign- bom,  of  citizens 2454 

Chile, 

agreement  as  to  claims  of  France  against,  1896 4862 

arbitration  as  to  guano  funds ;  France,  Peru,  and 4863 

boundary  with  Argentine  Republic 4854 

claim  for  seizure  of  proceeds  of  cargo  of  Macedonian 1449 

claims  of  Belgium  against 4856 

claims  of  France  against,  1882 4862 

claims  of  Germany  against,  1884 4916 

claims  of  Great  Britain  against,  1883 4928 

civil  war  caHes,  1893 4930 

claims  of  Italy  ngainst 4856 

claims,  civil  war,  of  Sweden  and  Norway  against,  1893 4930 

claims  of  Switzerland  against 4857 

United  States  minister,  of  controversy  as  to  accounts  b(>tween 

Peru  and 2085 

claim  against,  for  seizure  of  Franklin 1466 

for  seizure  of  Good  Return 1466 

mediation  of  United  States  as  to  war  of,  with  Spain,  1866-1872  . . .  5048 

treaty  with  United  States ;  Macedonian  claims ;  1858 14(50, 4689 

mutual  claims,  1892 4469,4691 

Chile,  President  of, 

award ;  claims  of  Great  Britain  against  Argentine  Republic 4816 

Chilian  Claims  Commission,  Treaty  of  1892, 

treaty  concluded 1469 

claims  included  in  arbitration 1469 

first  meeting 1470 

commissioner  for  Chile,  Domingo  Gana 1470 

for  United  States,  John  Ooode 1470 

third  commissioner,  Alfred  <le  Claparede 1470 
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Chilian  ClaifM  Commission,  Treaty  of  189S — Continued.  Page, 

agent  and  coansel  for  Chile,  J .  F.  Y ergara  DonoBo 1470 

for  United  States,  George  H.  Shields 1470 

procedare  adopted  by  commiaaion 2231 

rules  and  order 1470 

first  meeting 147.3 

final  meeting 1474 

action  as  to  andecided  cases 1474 

award;  schedule  of  cases 1475 

report  of  proceedings,  by  agent  Shields 1480 

cases  of  alleged  illegal  arrest,  etc 3255 

Central  and  South  American  Telegraph  Company;  acts  of  de 

facto  government 2938 

Didier ;  liability  limited  to  recognition  as  independent  State. . .  4329 

Dodge;  damages  by  soldiers 3001 

Itata;  illegal  seizure  outside  of  jurisdiction 3067 

Lovett,  et  al. ,  rejected ;  acts  of  revolted  convicts 2990 

property  taken  by  authorities 3744 

claim  of  Grace  &  Co. ;  aid  to  enemy 2781 

Landreau  for  guano  deposits  in  Chile  considered 3571 

consideration  of  war  claims 3711 

contract  claims  considered 3509 

China, 

arbitration  of  Ashmore  fishery  claim 1857 

of  claim  of  Japan  against 4857 

treaty  with,  1858,  settlement  of  claims,  destruction  of  foreign  set- 
tlement, Canton 4528 

unsettled  question  with  Japan  as  to  Loochoo 5046 

Chinese  Indemnitijy  Convention  of  1858, 

destructi  on  of  foreign  settlement,  Canton 4527 

negotiations  by  Mr.  Reed  for  settlement  of  claims 4627 

convention  concluded ;  gross  auiount  accepted 4628 

commissioners  Charles  W.  Bradley  and  Oliver  E.  Roberts 4628 

claims  allowed 2628 

interest  allowed 4629 

case  of  bark  Caldera;  plunder  by  pirates;  award  of  commission . .  4629 

allowance  by  Court  of  Claims 4636 

case  of  Nott  &  Co. ;  disallowed  by  commission 4636 

allowed  by  Court  of  Claims 4636 

surplus  remaining 4636 

payments  in  United  States ;  case  of  Keorgeor 4637 

balance  returned  to  Chinese  Government 4637 

Chipman,  Ward, 

appointed  British  agent,  River  8t.  Croix  Boundary  Commission ..  9 

Article  IV.,  Treaty  of  Ghent 52 

commission  under  Article  V.,  Treaty  of  Ghent 72 

views  iis  to  conHtitntiun  of  commission.  Article  V.,  Jay  Treaty,  1794.  13 
Chipman,  Ward,  jr., 
appointed  British  ageut,  commission  under  Article  V.,  Treaty  of 

Ghent 72 
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location  of,  eastern  boundary 4 

Choptanh  Hirer, 

decision  as  to  month  of 492 

Ckorreauj  Joseph, 

claim  allowed ;  property  destroyed  by  soldiers 3705 

Chriatiati,  John, 

claim  for  illegal  seizure  allowed 3242 

Cineoue,  People  of, 

claim  disallowed  for  failure  to  pursue  judicial  remedies 3127 

"Circassian,"  Steamship, 

claim  allowed;  seizure  at  sea;  blockade  case 8911 

Cisneros,  Luciano  Benjamin, 

appointed  Peruvian  commissioner,  Peru  Claims  Commission,  1868. .  1640 
Citizenship  {see  also  Nationality), 

abandonment  or  forfeiture  of,  considered 2560 

claim  that  naturalization  does  not  release  from  certain  duties  to 

native  country 2602 

conclusiveness  of  j  udicial  decrees  claimed 2607 

dependence  of  claim  upon 2134, 

2138, 2141, 2144, 2153, 2166, 2169, 2201, 2205, 2212, 2231, 2382 

domicil  affecting  declaration  of  intention 2718 

double  allegiance  considered 2518 

effect  of  accepting  oommission  under  foreign  government^  case  of 

Clark 2731 

change  of,  on  status  of  claimants 2401 

domicil  coupled  with  declaration  of  intention,  on 2715 

foreign  do'micil;  French  law 2491,2503 

foreign  domicil;  case  of  Rafael  M.  Miller 2706 

ownership  of  real  estate  in  Mexico 2468 

on  neutrals,  of  domicil  in  belligerent  territory ;  Laurent's  case. .  2671 

essential  at  origin  and  presentation  of  claims 1353 

impeachment  of  naturalization 2583 

law  of  United  States  as  to  effect  of  naturalization 2499 

loss  of,  by  accepting  alien  military  service 2752 

necessity  of,  for  sustaining  claims 2332 

of  partners  as  affecting  claims 2325 

of  seamen 2536 

place  of  birth  as  affecting 2449 

proof  of,  considered 2531 

naturalization 2537 

provisions  of  French  law  relating  to  forfeiture  of 2653 

requirements  of,  in  consideration  of  claims 2322 

right  of,  to  naturalized  persons  considered 1041 

considered  in  Santos  case 1585 

letter  of  Marshall,  Secretary  of  State,  as  to  naturalized 1001 

service  in  Army  held  not  to  acquire 2468 

status  of  foreign-bom  children  of  citizens 2450 

natural-born  child 2462 

testimony  as  to 2224 
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birth  in  United  States 2449 

law  in  Mexico 2451 

of  Spain *. 2454 

of  Venezuela 2456 

Civil  Authorities, 

cases  of  illegal  arrests,  etc.,  by 3235 

Ciril  War, 

arbitration  of  claims  against  Chile 4930 

Civil  War  Claims, 

treaty  with  Great  Britain,  1971 ;  articles  relating  to 4751 

sessions  of  oooimission,  1873 4758 

Ciril  iTar  Claims  (British)  Commission,  1871, 

claims  considered  by  joint  high  commission 683 

treaty  provisions  for  commission 688,4751 

commissioner  named  by  Great  Britain,  Rnssell  Gomey 690 

by  United  States,  James  Somerville  Eraser 690 

by  both  powers,  Coant  Louis  Corti 690 

agent  and  counsel  for  United  States,  Robert  Safford  Hale 690 

agent  for  Great  Britain,  Henry  Howard 690 

connsel  for  Great  Britain,  James  Mandeville  Carlisle 690 

claims  presented  and  a(*.tion  thereon 692 

first  meeting 691 

procedure  adopted  by  commission 2201 

report  of  American  agent 6^ 

reports  of  agents 692 

awards 697 

of  Augnstine  R.  McDonald ;  payment  to  assignee  in  bankhiptcy .  699 

captured  and  abandoned  property  claims 3745 

captures  in  neutral  waters  considered 3935 

Calcutta  saltpeter  cases 4379 

case  of  Adam's ;  legal-tender  money 3066 

£akin;  holding  office  by  alien 2819 

Barrett ;  Confederate  cotton-loan  bonds 2900 

Empress ;  alleged  failure  in  restitution 3960 

Lewis;  acts  of  customs  officers 3019 

Madeira  ;  collision  with  Government  vessel 4395 

Peterhoff  prize  seizure ;  probable  cause 3838 

Springbok ;  effect  of  cont i nuous  voyage 694, 3928 

York  ;  d(>struction  of  neutral  vessel 4378 

Whitty;  holding  office  by  alien 2820 

cases  of  appropriation  of  property  by  authorities 3726 

destruction  of  property 3675 

involving  judicial  remedies 3152 

warning  off  from  blockades 3923 

under  coufiscation  acts 3750 

claims  for  alleged  illegal  arrest,  detention ,  etc 3278 

cotton  claims 3679 

interest  allowed  in  claims 4327 

jurisdiction  to  review  decisions  of  prize  courts .••• 8209 
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nationality  not  lost  by  foreign  domicil ;  case  of  Anthony  Barclay . .  2721 

nonliability  for  acts  of  Confederate  authorities 2982 

sale  of  belligerent  ship  in  neutral  port 3957 

Civil  War  in  United  States, 

efiect  on  Anglo-American  relations 495 

Claims, 

domestic  commissions  for  adj  ustmen t  of  international 4397 

effect  of  assignments 2381 

government  not  liable  for,  presented  to  foreign  powers 1114 

jurisdiction  as  to,  considered 3616 

exercised  by  commission  of  1853 - 413 

of  c(»mmis8ionB  over,  for  bonds  considered 3591 

lapse  of  time  not  a  bar  to,  ujider  treaties 4180 

of  British  creditors  barred  from  judicial  remedies  submitted  to 

commission 271 

power  to  settle 2419 

presentation  of 1626 

rules  and  orders  for  presenting,  adopted  by  commission 2134 

settlement  of,  under  treaty  of  1853  with  Great  Britain 391 

title  passed  by  bankruptcy 2401 
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Claims  Treaties  (see  Arbitration  Treaties.) 

Claparede,  Alfred  de, 

third  member  of  Chilean  Claims  Commission,  1892 1470 

Clarendon,  Lord, 
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Clay,  James  A,, 
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Cleveland,  President  Grorer, 

award  in  claim  of  Ernesto  Cerruti  against  Colombia 2120 
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zens. 1857 1366,4694 
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counsel  for  United  States,  Gilbert  Dean 1381 

list  of  claims  submitted 1373 

Panama  riot  claims  discussed 1375 

procedure;  interest ^ 1380,2138 

adjournment  of  commission 1382 

report  of  American  commissioner 1384 

list  of  awards 1391 
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by  United  States,  Thomas  Fitzsimons  and  James  Innes 278 
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opposition 285 
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answer  by  Lord  Grenville 294 

subsequent  negotiations 295 

treaty  concluded ;  final  settlement 298 

textof  Article  VI 271 

Commission  nnder  Article  VII, ,  Jay  Treaty,  1794, 

neutrals'  rights  and  duties ;  French  decrees,  1793 299 

orders  in  council 300 

negotiations  for  damages  for  seizures,  etc 306 

seizures  by  French  cruisers 312 
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by  United  States,  Christopher  Gore,  William  Pinkney 317 

chosen  by  commission,  John  Trumbull 320 
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proofs  required 328 

case  of  Diana  ;  failure  of  judicial  remedicH 3073 

Fame  rejected ;  failure  to  avail  of  judicial  remedies 3100 

Nancy ;  illegal  prize 3815 

Neptune ;  prize  seizure  under  provision  orders 3076, 3843 

net  value  of  cargo  the  measure  of  damage 4216 

cases  arising  under  alleged  breach  of  neutrality 3983 
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rules  established 4323 

immunities  of  commissioners 345 
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arrangement  as  to  effect  of 335 

jurisdiction  of  commission ;  proceedings  suspended 324 

opinion  of  Lord  Chancellor  Loaghbridge 326 
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Commission  under  Article  IV.,  Treaty  of  Ghent,  1814, 

appointment  authorized 47 
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report  of  Mr.  Barclay 55 
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agents  for  Great  Britain,  Ward  Chipman  and  Ward  Chipman,  jr . .  72 

for  United  States,  William  C.  Bradley 74 

first  meeting 72 

questions  to  be  decided 73 

arguments  submitted 76 

northwest  angle  of  Nova  Scotia,  counter  claims  of  agents 78 

northwestemmost  head  of  Connecticut  River,  counterclaims  of 

agents 80 

error  in  locating  forty-fifth  parallel  of  north  latitude 80 

laHt  meeting 81 

disagreement;  Mr.  Van  Ness's  opinion 81 

Mr.  Barclay's  opinion 81 
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final  meeting 382 
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claims  against  France  for  losses  growing  out  of 1134 

Compensation  (see  Measure  of  Damages. ) 
Compulsory  Military  Service, 

cases  considered 3784 

Concession, 

annulment  of ;  claimfor 1865 

Conde,  Francisco, 
appointed  Venezuelan  commissioner,  Venezuela  Claims  Commis- 
sion, 1866 1659 

Confederate  Authorities, 

claims  founded  on  acts  of 684 

nonliability  for  acts  of,  cases 2982 

Confederate  Debt^ 
nonliability  of  United  States  for,  decided  by  arbitration  of  civil 

war  claims 695,2900 

Confederate  States, 
responsibility  for  acts  of  authorities  considered ;   case  of  Prats, 

Pujol  &  Co 2886 

"  Confidence,''  Brig, 

damages  for  a  collision 3063 

Confiscation, 

cases  of,  after  declaration  of  peace 3808 

Congo,  Independent  State  of 
proposal  to  submit  boundary  disputes  with  Portugal  to  Swiss  Gov- 
ernment      5041 


Digitized  by 


Googl( 


5124  INDEX. 

Congress,  Page. 

arbitration  of  dispates  recommended  by  resolution  of 962 

boundary  instrnctions  to  peace  commifisioners,  1779 95, 96 

*'  Conjectural  Note/' 

annexed  to  claims  convention  with  France,  1803 4436 

erroneous  classification  of  cases 4438 

Connecticut  River ^ 

claim  of  United  States  as  to  north  westernmost  head  of 104 

of  Great  Britain Ill 

disagreement  as  t-o  north  westernmost  head  of 80 

decision  as  to  month  of 482 

of  arbitrator  as  to  north  westernmost  head  of . : 1 26, 135 

Conquestf  Right  of, 

resolution  of  International  American  Conference  as  to 2116 

Consequential  Damages  (see  also  Indirect  Claims), 

referred  to  by  Dr.  Lieber,  Brask's  case 4310 

Constitution  of  the  United  States, 

effect  of  treaties  under 273 

"  Constitution f"  Vessel, 

claim  allowed,  illegal  capture 3958 

Consular  Convention, 

concluded  with  France,  1788 4400 

Consuls, 

authority  of  French,  in  prize  cases  unlawful 3976 

jurisdiction  over  vessels,  French  treaty  1788 4400 

protection  due 1653 

case  of  Wipperman 3039 

Continuous  Voyage, 

case  of  Essex 4447 

considered  in  blockade  cases ;  Springhok 3928 

Contraband 

corn,  meal,  or  flour  declared,  by  orders  in  council 300 

discussion  of  provisions  as ;  case  of  Neptune 3843 

trade  in,  Alabama  clskims ^ 604,619 

Contraband  Goods, 

cases  of  seizures  for  carrying j. 3843 

seizure  of  lead 3885 

Contraband  Trade, 

letters  of  Richard  Cobden,  Alabama  claims 620 

Contract  Claims, 

considered  by  British  Commission,  1853 3458 

by  Chilean  Claims  Commission,  1892 3569 

by  Civil  War  Claims  Commission 3484 

by  commission  under  Florida  treaty,  1819 4503 

by  French  American  Claims  Commission,  1880 3486 

by  Mexican  Claims  Commission,  1839 3425 

by  Mexican  Claims  Commission,  1849 3429 

by  Mexican  Claims  Commission,  1868 3462 

by  Peru  Claims  Commission,  1863 3460 

by  Venezuela  Claims  Commission,  1 885-1888 3491 
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liability  of  goYernment  for 2938 

provision  in,  againet  government  intervention  considered 2318 

rescission  of 1899 

ContracU, 

consideration  of,  with  governments 3466 

of  unneutral 3475 

Convention  mth  Great  Britain y  1818, 

fisheries  provisions 426,708,710 

joint  occupation  of  Oregon  territory  under 202 

Conventions  {see  Treaties.) 
Convoy, 

use  of  belligerent,  by  neutral ;  argument  of  Wheaton 4558 

Cooke,  Alexander  H., 

effect  of  domicile  in  belligerent  territory 2659 

Cootey,  Patrick  H., 

allowance  for  seizure  of  Rebecca  Adams,  etc 2770 

Corn, 

meaning  of,  orders  in  council 302 

Comwallis  Biver, 

decision  as  to  mouth  of..., 479 

Corti,  Count  Louis, 
appointed  by  United  States  and  Great  Britain  third  commissioner, 

arbitration  of  civil  war  claims 690 

Cor  wine,  Amos  B,, 
claim  allowed;  i¥ee  ships,  free  goods,  Ecuador  Claims  Commission    3221 

disallowed ;  failure  to  pursue  judicial  remedy,  etc 3210 

'*  Cossack;'  Brig, 

failure  of  restitution,  damages  allowed 3043 

Costa,  James, 
claim  for  possession  of  property  by  troops  disallowed ;  allowance 

for  imprisonment,  etc 3724 

Costa  Rica, 

arbitration  of  boundary  dispute  with  Colombia 4857 

boundary  dispute  with  Nicaragua  submitted  to  President  of  United 

States 1945 

text  of  treaty,  1886 4704 

treaty  with  Nicaragua ;  boundary ;  1858 4706 

with   United  States,  arbitration  of  claims  of   United  States 

citizens;  1860 1551,4701 

Costa  Rica-Nicaraguan  Boundary  Jrhitration, 

submission  to  President  of  United  States 1945 

report  of  George  L.  Rives 1946 

award  in  favor  of  Costa  Rica 1964 

text  of 5074 

map  of  boundary 5079 

further  arbitration 1967 

-'  Costa  Rica  Packet,"  Ship, 
arbitration   of  claim  for  unlawful  detention ;   Great  Britain — 

Netherlands u 4948 
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Costa  Kican  Claim$  Commission,  Treaty  of  I860,  Pftgo. 

provisious  of  treaty 1561 

commissioner  for  Costa  Rica,  Luis  Molina 1553 

for  United  States,  Benjamin  F.  Rexford 1553 

coansel  for  Costa  Rica,  James  M.Carlisle 1553 

for  United  States,  Judge  Peabody 1563 

umpire  selected,  Chevalier  Joseph  Bertinatti 1553 

award  of  umpire 1557 

case  of  Bowley ;  failure  of  municipal  protection 30S2 

consideration  of  belligerency 1558 

first  meeting 1552,1553 

final  meeting 1654 

procedure  adopted  by  commission 2141 

report  of  commissioners 1555 

Cotesworth  4'  Powell, 
arbitration  of  claim  of,  against  Colombia,  by  United  States  Min- 
ister Scruggs 2050 

treaty  between  Colombia  and  Great  Britain,  arbitration  of,  1872..     4697 

Cotton  Claims, 
considered  by  Civil  War  Claims  Commission 3679 

Couderi,  F,  R., 
counsel  for  United  States,  Paris  fur-seal  tribunal 805 

Counsel  Fees, 

action  of  first  Alabama  claims  court  as  to 4654 

payment  for,  out  of  award  Alabama  claims,  provided  by  law 4641 

Court  of  International  Arbitration, 

proposed  by  interparliamentary  conference,  Brussels,  1895 5064 

byNew  York  State  Bar  Association,  1896 5066 

Courts  of  Commerce, 
international,  created 4832 

Cramer,  John  D., 
claim  for  illegal  arrest,  etc.,  dismissed 3250 

Crapaud  Creek, 
decision  as  to 463 

Cravairola  Boundary, 
arbitration  by  United  States  Minister  Marsh  of  dispute  of  Switz- 
erland and  Italy  as  to 2027 

Crawford,  John  /., 
claim  disallowed ;  alleged  illegal  arrest,  etc 3286 

Creditors, 
commission  to  settle  claims  of  British,  barred  from  judicial  rem- 
edies        271 

Creek, 
meaning  of  term 434,441,453 

''Creole,''  BHg, 

claim  considered  by  commission  of  1853 410 

allowed;  case  of  mutiny  and  unlawful  release  of  slaves  in  for- 
eign port 4375 

Creswell,  John  A,  J,, 

counsel  for  United  States  first  Alabama  claims  court 4642 

second  Jl ta^ama  claims  court 4661 
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Daturalization  certificate  impeached  for  fraud 2624 

Croft,  Mr., 

arbitration  of  claim  of  Great  Britain  against  Portugal;  alleged 

denial  of  justice 4979 

Crosby,  E.  0., 

arbitration  of  British-Honduranean  claims  by 2106 

Crothers,  Margaret  M,, 

claim  for  losses  rejected ;  acts  of  revolutionists 2977 

Crowiher,  Llewellyn, 

claim  for  illegal  detention 3304 

Cruisers, 

effect  of,  receiving  subsequent  commission  from  belligerent 4082 

Cruisern,  Confederate, 

decision  of  second  A  lahama  claims  court  as  to 4673 

Crutch ett,  James, 

claim  allowed;  buildings  occupied  by  troops 3784 

Cuba, 

arbitration  of  claims  ariidng  from  insurrection  of  1868  in 1019 

cases  of  embargoed  property 3754 

decree  placing  embargo  on  estates  of  all  assisting  revolt  of  1868..     1025 

proposals  for  independence  of 1026 

propositions  of  Marshal  Prim * 1027 

taking  testimony  in 2174 

Cuban  Claims, 

agreement  with  Spain  for  arbitration  of,  1871 4802 

Cuculla,  Joseph  J,, 

claim  under  contract  with  revolutionary  government  rejected 2873 

Cucullu,  Joseph  S., 

claim  for  loan  dismissed ;  unneutral  contract 3477 

Cumviings,  Fravklin, 

claim  for  losses  rejected ;  acts  of  revolutionists 2976 

Cunninghan  tf-  Co.,  William, 

claim  considered  by  commission  under  Article  VI.,  Jay  Treaty, 

1798 287 

"  Current  Money,'' 

meaning  of 1638 

Curtis,  Benjamin  B,, 

chosen  umpire,  arbitration  of  claims  of  Hudson's  Bay  and  Puget's 

Sound  Agricultural  companies 241 

Cashing,  Caleb, 

appointed  American  counsel,  Geneva  arbitration 556 

Mexican  agent  and  counsel,  Mexican  Claims  Commission,  treaty 

of  1868 1296 

counsel  opposing  claims  of  Hudson's  Bay  and  Pnget's  Sound  Agri- 
cultural companies,  treaty  of  1863 240 

Cushman,  G,  G,, 

appointed  American  commissioner  to  designate  reserved  fisheries, 

treaty  of  1854 427 

resigned 437 
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arbitration  of  dispute  between  Italy  and  Persia 5019 

Cutis,  Richard  1)., 

appointed  American  surveyor  to  designate  reserved  fisheries;  treaty 

of  1854 427 

report  of  proceedings  of  reserved  lisheries  commission 438 

D. 
Damages, 

award  of  Geneva  arbitration,  AlahafMb  claims 4116 

basis  of;  French  Indt'mnity  Commission  1831 4482 

case  of  United  States  Geneva  tribunal 590 

classes  of  losses  considered  by  Geneva  arbitration  1871 4112 

indirect  claims,  excluded  from  consideration  by  Geneva  arbitra- 
tion   4112 

net  value  of  car^o,  a  measure  of;  case  of  Betsey 4205 

case  of  Neptune 4216 

Damages,  Measure  of, 

considered,  Alabama  claims 623 

unlawful  seizure  of  vessel 1013 

Danels,  John  D,, 
statement  of  award  Colombian  Claims  Commission  1861 ;  reconsid- 
ered, commission  of  1864 1398 

claim  for  seizure  of  prizes  by  Colombian  naval  officer,  disallowed.  2729 
Danford,  Knowlton  4"  Co., 

claims  disallowed ;  judicial  remedy  to  be  pursued 3148 

Danish  Indemnity,  Convention  of  March  28, 1830, 

origin  of  claims 4549 

convention  concluded  March  28,1830 4563 

commission  authorized 4564 

secretary,  Robert  Fulton 4566 

commissioners  George  Winchester,  William  J.  Duane,  and  Jesse 

Hoyt 4565 

Bergen  prizes  disallowed 4572 

first  meeting 4565 

final  meeting 4569 

instructions  ta  Danish  privateers 4550 

negotiations  of  Mr.  Erwing 4550 

ofMr.  Wheaton,  1827 4553 

arguments  submitted * 4555 

gross  sum  accepted 4563 

report  of  commissioners 4569 

rules  of  procedure 4565 

of  decision 4668 

seizure  by  privateers 4550 

remonstrances  against 4550 

Dardon,  M.  J., 

arbitrator  Savage  claim 1867 

Dartmouth  Hirer, 

decision  as  to  mouth  of 489 

''Dashing  JVarCf'^  ^^rif/, 

claim  disallowed ;  alleged  seizure  in  nontral  waters 3948 
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dispute  as  to  slaves  carried  away  from 377 

held  to  belong  to  the  United  States 3^4 

Davis,  J.  C.  Bancroft, 

appointed  American  agent,  Geneva  arbitration 566 

American  secretary  joint  high  commission,  1871 536 

anthornhip  of  case  of  United  States,  Geneva  tribunal 591 

memorandum  of  case  of  island  of  Bnlama,  Africa 1916 

of  meeting  of  Mr.  Fish  and  Sir  John  Rose  as  to  Alabama  claims, 

etc 521 

private  counsel,  London  commission  of  1853 404 

Davis,  John, 

clerk,  first  Alabama  claims  court 4642 

report  of  first  court  of  Alabama  claims 4649 

Day,  Charles  Dewey, 
counsel  for  claims  of  Hudson's  Bay  and  Puget  s  Sound  agricul- 
tural companies,  treaty  of  1863 240 

ds  Arinoi,  Baron, 
third  commissioner,  French  and  American  claims  arbitration 1136 

de  Bebian,  Louis, 
claim  for  alleged  illegal  arrest,  etc.,  considered 3316 

de  Bnssot,  Amelia, 
claim  of,  against  Venezuela 2949 

de  Caux,  Grimaud, 
agent  for  France,  French  and  American  claims  arbi  tration 1136 

de  Chambrun,  Marquis  C.  A., 

agent  of  Haiti,  Pelletier  and  Lazare  arbitration 1751 

counsel  for  France,  French,  and  American  claims  arbitration 1136 

for  Haiti,  Van  Hokkelen  arbitration 1813 

de  Courcel,  Baron  Alphonse, 

appointed  neutrjil  arbitrator,  Paris  fur-seal  tribunal 805 

chosen  as  president  of  tribunal 809 

De  Facto  Authorities, 
powers  of 1595 

De  Facto  Government, 

authority  of,  divSCUSMcd 3548 

case  of  Zuloaga  and  Miramon  Governments  in  Mexico  •. 2873 

considered  in  claim  of  Venezuela  Steam  Transportation  ( 'ompany .     1716 
liability  for  acts  of  Balmacedists  and  Congressional  is  ts  in  Chile. .     2938 

opinion  of  Attorney-General  Bhick  as  to  authority  of 1603 

power  of 3558 

responsibility  for  acts  of,  Neapolitan  indemnity 4579 

de  Farge,  Saserac  ef  Fils^ 
claim  for  property  taken ;  aid  to  enemy  not  sustaiue<l 2781 

de  Geofray,  L., 
conuuissioner  for  France,  French  and  American  claims  arbitration .     1136 

de  Grey  and  Ripon,  Earl, 

appointed  member  of  joint  high  commi8Hi(m,  IHll 536 

de  Hammer,  Xai'dssa, 
claim  against  Venezuela 2949 

de  la  Beintrie,  Henry  U., 
appointed  United  States  agent,  Peru  Claims  Commission,  1863 1616 
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arbitration  of  dispate  with  Khedive  of  Egypt,  Suez  Canal 4862 

de  Luna,  Antonio  Bellido, 
claim  for  illegal  detention  allowed 3276 

de  MontSj  Sieur, 
voyage  to  America 16 

de  Potestadf  Marquis  Luis, 
appointed  commlBBioner,  Spanish  claims  arbitration 1046 

de  Rivas  y  Lamar,  Bamon, 
claim  for  embargoed  estate,  aid  to  insargents  not  proven 2780 

De  Witt,  John  M., 
contract  claim  of,  considered 3466 

de  Zamaconay  Manuel  Maria, 
appointed  Mexican  commissioner,  Mexican  Claims  Commission, 

treaty  of  1868 1299 

Dean,  Gilbert, 
appointed  United  States  counsel,  Colombian  Claims  Commission 

1881 1381 

DebU, 
commission  to  settle,  dne  British  creditors  before  conclusion  of 

peace 271 

failure 292 

treaty  for  payment  of,  dae  British  subjects  barred  by  legal  ob- 

strnctions 298 

provisions  with  France  as  to  recovery  of ,    4431 

Deoisions, 

finality  of 1257 

principle  of • 1643 

Declaration  of  Intention, 
effect  of,  on  citizenship ;  oases 2549 

Declaration  of  Paris, 

four  rules  of  neutrality,  etc 564 

action  of  England  and  France  to  secure  recognition  of  second  and 

third  rules 564 

Decrees, 

Prussian 4447 

Berlin,  November  21,  1806 4448,4479,4494 

of  Milan,  December  17, 1807 4461,4479 

of  Bayonne,  April  17,  1808 4452 

of  Rambouillet,  March  1, 1809 4453 

of  Spain,  blockade  of  Cadiz,  St.  Lucar  de  Barrameda,  and  Gibral- 
tar, February  15,  1800 ! 4488 

of  Spain,  February  19, 1807,  enforcing  Berlin  decree 4493 

of  Murat,  King  of  Naples 4575 

Decrees,  French  (see  also  French  Decrees), 

as  to  enemy's  goods  to  blockaded  ports,  November  19, 1794 4414 

of  January  4,  1795,  modifying  decrees  of  May  9,  1793,  and  Novem- 
ber 19, 1794 4414 

as  to  treatment  of  neutral  vessels^  July  2, 1796 4419 

by  special  agents  in  West  Indies 4419 

as  to  enemy's  property  on  neutral  ships,  March  2,  1797 4427 
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as  to  English  goods,  January  17, 1798 4425 

seizures  ordered  by 299 

Decrees,  Spanish, 
in  Cuba 1021,1025 

Deer  Island, 

claim  for 46 

Dejardin,  Paul, 

agent  for  (^ance,  French  and  American  claims  arbitration 1136 

Delafleld  Joseph, 
appointed  United  States  agent,  commission  under  Article  VI., 

Treaty  of  Ghent 165 

Delagoa  Bay, 

arbitration  of  territorial  claims  of  Great  Britain  and  Portugal.. .  4984 

Delagoa  Bay  Railway, 

arbitratrion  of  claim  against  Portugal  for  seizure  of 1865 

diplomatic  negotiations 1866 

arbitration  agreed  to 1871 

.arbitrators  named  by  Swiss  President 1872 

protocol  submitting  claim 1874 

presentation  of  case 1878 

answer  of  Portugal 1883 

opinion  of  MM.  Lyon,  Caen,  and  Renault  in  behalf  of  olaimants. .  1891 

of  M.  Meilein  behalf  of  Portugal 1896 

further  investigations 1899 

Delaware  River, 

decision  as  to  mouth  of 493 

Delfosse  Maurice, 

appointed  third  commissioner,  Halifax  arbitration 727 

circumstances  of  appointment  on  Halifax  commission 746 

correspondence  relating  to  appointment 747 

Delgado,  Joaquin  M,, 

case  of 2590 

Delgado,  Jos^, 

claim  considered  by  Spanish  Claims  Commission,  1871 2196 

Demurrage, 

allowance  Danish  Indemnity  Commission ^ 4569 

Denial  of  Justice, 

alleged  illegal  act  of  authoriticH ;  Croft's  case 4979 

claims  arising  from  alleged ;  under  Article  VII.,  Jay  Treaty,  1794.  3073 

disposition  of  property  without  j udicial  proceedings 1861 

international  efifect  of  j  udicial  sentouces ;  prize  sentences 3160 

judicial  wrongs ;  case  of  Fabiani 4878 

pursuit  of  legal  remedies ;  cases 3126 

rightto  legal  process;  cases 3119 

Denmark, 

convention  concluded  for  payment  of  seizures,  etc.,  1830 4563 

responsibility  for  spoliations  by;  French  Indemnity  Commission, 

1831 4474 

seizures  by  privateers 4550 

treaty  with  United  States;  arbitration  of  Buttertield  claims; 

1888 1185,4710 
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claim  for  losseB  on  account  of  seizure  of  Archibald  Grade  rejected ; 

allowance  for  ill  treatment,  etc :.     2766 

Dependent  Territory, 

jurisdiction  of  3354 

DepoaitionSf 

action  upon  manner  of  taking,  by  Mexican  Claims  Commission, 

1868 2147 

forms  adopted  by  French  Claims  Commission   2218 

rules  of  procedure  adopted  by  commissions 2134 

DerheCf  Etiennej 

nonliability  for  lawless  acts  of  a  mob  j  case  of 3029 

Derby,  Lord, 

reference  to  Alabama  claims - 498 

Des  HabUane  River, 

decision  as  to  mouth  of , 486 

Jhstruge,  Alcides, 

chosen  ump i re,  Ecnadorian  Claims  Commission 1571 

Detention  (see  also  Arrest), 

arbitration  of  claim  of  Coata  Bica  Packet;  Great  Britlan-Nether- 

lands 4948 

case  of  Franklin;  loss  from  illegal 3783 

of  Kerford  and  Jenkin,  alleged  illegal 3791 

oiLabuan 3791 

Detroit  Hirer, 

free  navigation  of  channels 170 

under  treaty  of  1842 194 

"  Diana,"  Jirigantine, 

claim  for  illegal  seizure  and  denial  of  legal  remedy 3073 

for  costs,  etc.,  allowed ;  illegal  seizure  as  prize 3827 

Dickens,  IfWiam  C, 

claim  rejected;  nonliability  for  robbery 3037 

Didier,. Eugene  L.,  et  al., 

claim  disallowed ;  debt  before  recognition  of  Chile  as  a  state 4329 

Diligence  {see  also  Due  Diligence), 

consideration  of,  required  of  neutrals  to  prevent  Yiolations  of 

neutrality 4057 

Diligence,  Failure  of, 

in  prosecution  of  claim  considered 3021 

Diplomatic  Agents, 

responsibility  for  act«  of,  considered ;  Chilean  Claims  Commission .     3569 
Diplomatic  Officers  {nee  Miuisters,  United  States). 
Distress,  Vessels  in, 

case  of  mutiny ;  i1  legal  release  of  slaves ;  brig  Creole 4375 

cases  of,  seizures,  etc 4346 

rights  of,  in  foreign  ports ;  case  of  Enterprise 4349 

case  of  Hermosa 4374 

District  Courts  of  the  United  States, 

jurisdiction  of,  in  prize  cases  decided  by  Supreme  Court 3977,4014 

d^Itajuba,  Baron, 

selected  as  arbitrator  by  Emperor  of  Brazil,  Geneva  arbitration  ..      557 
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claim  rejected;  actsof  levolntionists 2S^ 

Divinan  of  Slate, 

effect  on  claims ;  case  of  Tar^tii 4617 

Voouments, 

admission  of,  fur-seal  tribnnal 911 

Dodge,  W.  W.  C, 

claim  against  Chile;  illegal  acts  of  soldiers SOOl 

Dolan,  Thonuu  J,, 

allowance  for  ill  treatment  by  Mexican  authorities 2768 

Domestio  Laws,        -     - 

duty  of  neutrals  measured  by  international,  not 4101 

Domicil, 

difference  between  domiciliation  and  naturalization 2701 

does  not  preclude  protection  by  alien's  government  in  cases  of 

open  injustice 2696 

effect  of  continued  foreign  residence  on  declaration  of  intention..    2718 

on  national  character,  Mexican  Claims  Commission 2695 

on  nationality 1164,1179 

in  belligerent   territory  by  alien,  forfeits  right  to  protection; 

cases 2657 

by  neutral  subjects  him  to  responsibilities  of  residence;  Lau- 
rent's case  2671 

international  effect  of 1430 

of  claimants ;  rules  of  commissions,  etc 2134, 2138, 2141, 2144, 

2153, 2158, 2159, 2162, 2166, 2167, 2169, 2205, 2212, 2231, 2337 
original  nationality  not  lost  by  foreign;  case  of  Anthony  Barclay.    2721 

ownership  of  land  as  affecting 2471 

question  of  habitancy  in  belligerent  territory ;  case  of  Betsey.,.,    2825 

right  of  alien  to  claim  protection  on  account  of;  Beales's  case 2669 

neutral  to  protection  notwithstanding,  in  belligerent  territory.    2691 

protection  arising  from,  Schaben  case 2696 

Domioil,  Belligerent, 

effect  of 1133 

Domiciliation, 

difference  between  naturalization  and 2701 

Dominguez,  Fernando, 

effect  of  certificate  of  naturalization  in  claim  of 2593 

Dominican  Republic  {see  Santo  Domingo). 
Dominion  over  Things, 

extent  of,  asserted;  ftir-seal  arbitration 834 

Donaldsonrille  Cases, 

olai  ms  arising  from  bombardment  disallowed 3689 

Donnell,  John, 

claim  of  executor  of,  allowed ;  contract  claim • 3545 

Donoso,  t/.  Francisco  Fergara, 

agent  and  counsel  for  Chile,  Chilean  Claims  Commission 1470 

Donoughho,  Cyrus, 

responsibility  for  j  udici  al  acts ;  claim  for  murder  of 3012 

Dorris,  Anderson, 

claim  disallowed;  acts  of  soldiers 3002 

5627— Vol.  6 47 
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asserted  hi  case  of  certain  natnralisod  persons • 2002 

extent  of,  under  international  law 2611 

Draper,  Andrew  S,, 

Jastice,  second  J la&ama  claims  oonrt ■, 4601 

Dreach,  L,  J,, 

claim  dismissed;  robbery  by  marauding  soldiers 3609 

Drez,  Arthemia, 

claim  allowed;  assessment  on  nonresident  alien 9742 

Driggs,  8etk, 

case  of ;  denial  of  legal  process .- 3125 

claim  for  denial  of  jnstioe,  etc.,  disallowed;  foilnre  to  pnrsne 

jndicial  remedy 8160 

Dnane,  William  J., 

commissioner,  Danish  indemnity,  1830 4665 

Duboie,  Charles  J., 

claim  disallowed;  assessment  on  alien  resident 8742 

Dnbais,  Edward  C, 

claim  allowed;  destmction  by  troops 8712 

Duhoe,  Henry, 

claim  allowed ;  illegal  arrest,  etc 3819 

Duooing,  Theodore, 

claim  allowed;  forced  loan  exacted • 3409 

Dudley  Island, 

assigned  to  United  States  by  commission  nnder  Article  lY.,  Treaty 

of  Ghent 62 

claim  for 45 

Due  Diligence, 

defined  by  award  of  Geneva  tribunal 4062 

definition  of,  in  case  of  United  States,  Geneva  arbitration 4057 

in  case  of  Great  Britain,  Geneva  arbitration 4058 

in  British  counter  case 4060 

duty  of  neutrals 572,610,612 

finding  of  Geneva  tribunal  as  to,  of  neutrals 654 

measure  of,  discussed  in  United  States  argument,  Geneva  arbitra- 
tion      4061 

in  British  argument,  Geneva  arbitration 4067 

opinion  of  Count  Sclopls  as  to  measure  of,  required  of  neutrals ..    4069 

of  Mr.  Staempfli 4072 

of  Mr.  Adams 4072 

of  Sir  Alexander  Cockbnm 4075 

Duke,  Domingo, 

decrees  and  orders  o^  Captain-Gtoneral  of  Cuba 1020 

Dunbar  and  Belknap, 

case  of;  responsibility  for  acts  of  soldiers  nnder  command 2998 

Dundonald,  Earl  of, 

arbitration  by  United  States  minister  of  claim  of,  against  Brazil . .    2107 
Dunk  Biver, 

decision  as  to  month  of 475 

Dusenberg,  Louis, 

averment  of  domicil  and  citizenship  requisite  in  claims 2157 
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arbitrfttion  of  boundary,  French  Qoiana  and 4869 

Duties, 

unlawful  exaction;  caseof^im 4346 

Duties,  Excessive, 

arbitration  of  claims ;  Great  Britain—France,  1873 4938 

Duties,  Refund  of, 

olaime  for,  illegally  aMeseed,  considered 3361 

Dutrieux,  Virginie, 

claim  disallowed;  losses  daring  bombardment 3702 

E. 
Eakin,  Robert, 

claim  barred  on  ground  of  holding  office  under  belligerent 2819 

East  and  West  Florida  Claims, 

occupation  of  West  Florida 4319 

of  East  Florida 4319 

instructions  to  Matthews  and  McEee 4520 

action  of  Matthews 4521 

injuries  to  inhabitants  of  East  Flclrida 4521 

invasion  of  West  Florida 4522 

treaty  provision  for  indemnity 4524 

judicial  adjustment  of  claims 4524 

claims  prior  to  1818  set;  aside  by  Treasury 4525 

destruction  of  "negro  fort" 4525 

action  of  Congress  on  rejected  claims 4526 

reportof  Mr.  Everett 4527 

act  for  payment  of  East  Florida  claims 4528 

action  of  Treasury  Department ;  interest  not  allowed 4529 

amount  of  claims  paid 4530 

diplomatic  efforts  to  secure  interest 4530 

judicial  decisions  against  allowing  interest 4530 

Eastern  Countries, 

early  oases  of  arbitration  in <, 4821 

Eastport,  Me,, 

on  Moose  Island 46 

Eastern  Boundary, 

oonvention  settling,  Passamaquoddy  Bay,  not  ratified 45 

for  marking,  in  Passamaquoddy  Bay 63 

prescribed  in  treaty  of  peace,  1783 99 

''Eclipse,^'  Schooner, 

claim  for  illegal  seizure,  etc.,  allowed 3397 

Ecuador, 

arbitration  of  boundary,  Colombia,  Peru,  and 4857 

imprisonment  of  Julio  R.  Santos 1579 

mediation  of  United  States  as  to  war  of,  with  Spain,  1866-1872. ..  5048 

treaty  with  United  States ;  mutual  claims ;  1862 1569, 4711 

Santos  claim;  1803 1587,4713 

Ecuador  Claims  Commission^  1869, 

treaty  provisions  for 1569 
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Ecuador  Claims  Commissianf  ISeS—ConUnjied,  Page. 

commUsioDer  for  Ecuador,  Juan  Josd  Flores 1571 

FranoiBco  Ugenio  Tamariz 1571 

for  United  States,  Frederiok  Hassaarek 1571 

umpire  cboeen,  Aloides  Destrnge 1571 

cMe  of  MecJuinio;  free  ship,  free  goods 3221 

claims  of  Medea  and  Good  Return  considered 1572 

opinion  of  Commissioner  Hassanrek,  rejecting 2731 

report  of  Commissioner  Hassaurek 1575 

payment  of  awards 1577 

Edmunds,  George  F,, 

article  on  Halifax  award 751 

opinion  as  to  case  of  the  United  States,  Greneva  tribunal 591 

views  on  unanimity  of  arbitration  decisions 751 

Edwards,  James  M,, 

claim  allowed;  illegal  arrest,  etc 3268 

Egypt,  Khedive  of, 

arbitration  of  claims  against,  1862 4862 

dispute  with  M.  de  Lesseps,  Suez  Canal 4862 

Eigendorff,  Franz, 

elaim  for  damages ;  responsibility  of  authorities 2975 

effect  of  domicil  on  citizenship  of 2717 

Eldredge,  Thomas  B., 

claim  for  loans  and  supplies  to  Peru  allowed 3460 

''Electric  Spark,"  Steamship, 

claim  for  net  freight,  etc.,  trip  not  begnn,  disallowed ;  Alabama 

claims 4290 

Elgin,  Lord, 

negotiation  of  reciprocity  treaty  of  1854,  by 426 

'' Elizabeth  Ann,"  Brig, 

claim  allowed ;  illegal  detention,  etc 4600 

''Elizabeth,"  Ship, 

claim  disallowed;  compensation  for  capture  by  yessel  armed  in 

United  States 4001 

Elk  Biver, 

decision  as  to  mouth  of 491 

Ellioott,  Andreto, 

forty-fifth  parallel  marked  by 80 

Elliot  Biver, 

disagreement  as  to  mouth  of 452 

Elliott,  Benjamin, 

claim  allowed ;  property  taken  by  troops 3720 

Elliott,  H,  W,, 

report  on  fur  seals,  discussed,  Paris  fur-seal  tribunal •••      904 

EllU  Biver, 

decision  as  to 464 

as  to  month  of 483 

Elmore,  Federico  Augusto, 

selected  as  an  umpire,  Peru  Claims  Commission,  1868 1641 

Embargo, 

actof  December22,  1807 4451 

repealed 4452 
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claims  for,  in  Cuba « 3754 

contention  of  Spanish  Government  as  to 1035 

decree  of  Cnban  Captain-General  as  to 1025 

**  Emily  Banning,*'  Bark, 

claims  on  acco ant  of  illegal  detention  of,  allowed 3251 

Empei'ora  of  Germany, 

action  as  arbitrators 4825 

^'Empress,*'  BarJc, 

claim  disallowed ;  alleged  failure  in  restitntion,  etc 3860 

*' Encomium,'*  Brig, 

claim  considered  by  oonmiission  of  1853 409 

EneoB,  Joseph, 

claim  allowed;  illegal  arrest,  etc 3282 

Enmore  River, 

decision  as  to 466 

astomoutliof 483 

"Enterprise,"  Brig, 

claim  considered  by  commission  t>f  1853 409 

compensation  for  slaves  liberated;  rights  of  vessels  in  distress. ..  4349 

Erving,  George  W., 

appointed  Americiin  agent  under  Article  VII.,  Jay  Treaty,  1794. ..  322 

negotiations  for  settling  claims,  Danish  depredations 4550 

*' Essex,"  Schooner, 

claim  allowed ;  illegal  detention 3901 

''Essex,"  Vessel, 

capture  of ;  case  of  continuous  voyage 4447 

Estoouri,  J.  Bucknall, 

northeastern  boundary  line  run  by  Albert  Smith  and 154 

"Esther,"  Ship, 

claims  allowed ;  unlawful  seizure 4595 

Europe, 

treaties  as  to  navigation  of  rivers  in 4851 

Evans,  George, 

appoin  ted  commissioner,  clai  ms  against  Mezioo,  1894 1251 

Evarts,  William  M,, 

appointed  American  counsel,  Geneva  arbitration 556 

report,  as  Secretary  of  State,  on  Weil  and  La  Abra  claims 1334 

Everett,  Edward, 

report  on  Florida  claims 4527 

Evidence  (see  also  Testimony), 

adequacy  of  testimony 1434 

admission  of  affidavits 728 

of,  by  commissions 2259 

of  documents,  fur-seal  tribunal 911 

authentication  of  proofs 372 

documents  admitted 1752 

ex  parte  proofs  considered 2262 

extracts  from  works  submitted 23 

facsimiles  of  maps  submitted 23 

inspection  of  archives 1137 
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newly  discovered,  admitted 2900 

rolee  of  commiMiona  as  to 3136, 2199, 2142, 2145, 2147, 

2170, 2171, 2180, 2202, 2205, 2210,  2214, 2228, 2233»  2236^  2238 

for  taking  testimony,  first  Alabama  claims  oonrt 4645, 4648 

second  ^llaiama  claims  coart 4667 

submission  of  action  of  Mexican  Claims  Commission,  1868 2164 

taking  of  testimony  in  Cnba,1873 1048 

in  France 1140 

Ex  ParU  Proqfa, 

inadmissibility  as  evidenoe 2262 

Exculpated  Cruisers, 

claims  for  losses  from,  admitted  to  second  Alabama  claims  conrt. .  4600 
Executors, 

right  of,  to  present  claims 2258 

Expatriation, 

effect  of,  on  retnni  to  native  country 2465 

question  of,  considered 495,500 

Exploits  River, 

decision  as  to  mouth  of 484 

Exportation, 

right  to  prohibit,  considered;  saltpeter  cases 4979 

"Express,"  Schooner, 

claim  disallowed;  alleged  illegal  seizure  under  revenue  laws  ....  8890 
Expulsion, 

cases  of  alleged  illegal,  considered 8383 

by  Mexican  Claims  Commission,  1849 8834 

by  Mexican  Claims  Commission,  1868 3347 

by  Spanish  Claims  Commission,  1871 3350 

by  Venezuelan  Claims  Commission,  1885,  1888 3354 

question  of,  Paraguayan  authorities •. 1514 

Extraterritoriality, 

under  law  of  nations 2524 

F. 
Fdbiani,  Ambrose, 

arbitration  of  claim  of;  France  and  Venezuela 4878 

FaUure  of  Justice, 

as  basis  of  claim 1630 

**Fair  American,"  Schooner, 

claim  for  illegal  confiscation,  etc.,  allowed 3369 

"Fame,"  Vessel, 

claim  for  i llegal  seizure  denied ;  failure  to  appeal 3100 

"Fanny,"  Brig, 

claim  disallowed;  capture  on  high  seas  by  vessel  armed  in  neutral 

port 3992 

"Fanny,"  Schooner, 

claim  for  detention  rejected,  seizure  of 2779 

Fayal, 
fight  and  destruction  of  brig  General  Armstrong  at 1071 
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sarvey  of  disputed  northeafttem  boundary  by 141 

"Felix,'*  Schooner, 

claim  for  seizure  rejected  on  ground  of  trading  with  an  enemy. ..    2800 
Fenian  Raids, 

claims  for,  refused  by  >oint  high  commission 687 

Fenianiem, 

effect  on  relations  with  Great  Britain 495 

Fergusaon,  Arthur  W., 

secretary,  Venezuelan  Transportation  Company  arbitration 1711 

Fernandez  del  Castillo,  Pedro, 

appointed   Mexican  commissioner,  Mexican  claims  arbitration, 

treaty  of  1839 1220 

Ferrer,  Joei, 

rights  of  citizenship  arising  from  domioil 2720 

Fessenden,  Daniel  W., 

clerk,  second  ^la&ama  claims  court 4661 

''Fifty-four  Forty,'' 

limit  of  Russian  and  United  States  territorial  claims,  1824 207, 210 

''Fifty-four  Forty  or  Fight," 

origin  of  phrase 210 

Fiji  Islands, 

mediation  as  to  land  claims  in 5043 

FinalUy  of  Awards, 

action  as  to 1793,1800 

in  Weil  and  La  Abra  cases 1324 

impeached  for  fraud 1659 

identity  of  cases 2193 

Findlay,  John  V,  L,, 
appointed  third  commissioner,  Venezuelan  Claims  Commission, 

treaties  of  1885, 1888 1676 

opinion  rejecting  claims  of  John  Clark  for  capture  of  Medea  and 

Good  Return 2743 

FUh,  Hamilton, 

appointed  member  of  joint  high  commission,  1871 536 

correspondence  with  Sir  Edward  Thornton,  joint  high  commis- 
sion    532 

instructions  to  Minister  Motley  as  to  Alabama,  etc.,  claims 512 

negotiations  with  Sir  John  Bose,  Alabama  claims 521 

plan  for  joint  high  commission  submitted  by  Sir  J  ohn  Bose 523 

reply  suggested  by  Mr.  Sunmer 525 

memorandum  submitted 526 

further  discussions 529 

protest  by,  against  seizure  of  property  of  citizens  in  Cuba 1030 

statement  as  to  J  Idbama  claims,  March  8, 1871 541, 629 

unofficial  negotiations  by,  A  laham^i  claims 519 

views  on  freedom  of  the  seas...- 1008 

Fisher,  George  P., 

commissioner  to  adjudicate  claims,  Brazilian  indemnity 4609 
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Fisheries  (see  also  Halifax  Arbitration  CommiBsion),  Pa^ 

act  of  Parliament,  1819 710 

arbitration  of  compeuBation  for  privileges^  treaty  of  1871 721 

of  Newfoundland;  France  and  Great  Britain 4939 

ease  of  Pallas;  seizure  on  high  seas 4346 

of  Washington ;  maritime  J  urisdiction  over  bays 4342 

considered  in  treaties  with  Great  Britain,  1782, 1783 703 

in  treaty  of  1818 708 

under  treaty  of  1871 719 

seizure  on  high  seas ;  oaseof^r^tM 4344 

treaty  with  Great  Britain,  1871 ;  articles  relating  to,  privileges, 

and  commission  to  determine  compensation 4755 

Fisheries  and  the  Mississippi, 

connected  by  commissioners  atGhent,1814 705 

Fisheries,  Fur-Seal  {see  Fur-Seal  Fisheries  Arbitration). 

Fisheries,  Northeastern, 

controversies  of  1815-1818 708 

Hovering  act  of  Nova  Scotia 710 

negotiations  of  1782 703 

provisions  in  treaty  of  1782-83 704 

in  reciprocity  treaty,  1854 711,712,716 

question  of  traffic 711,734 

under  treaties  1783, 1818 710 

Fisheries,  Reserved, 

commission  to  designate,  in  rivers 426 

treaty  with  Great  Britain,  1854 ;  commission  to  designate 4747 

FisMs  Discovery  of  America, 

definition  of  "com  "in 302 

Fisler,  Lorenzo  F,, 

claim  for  delay,  by  capture,  not  allowed ;  A  lahama  claims 4289 

Fitoh,  Frederick  O., 

claim  for  services  dismissed ;  unneutral  contract 3476 

Fitzsimons,  Thomas, 
appointed  American  commissioner  under  Article  VI.  of  Jay  Treaty, 

1794 278 

Flag,  lYansfer  of, 

as  Arusede  guerre 2860 

Flannagan,  Bradley,  Clark  ^  Co,, 

claim  for  breach  of  contract  disallowed 3564 

Fleury,  Jean  Marie, 

Jurisdiction  of  commission  considered  in  case  of 2153 

Flore's,  Juan  Jos4, 

made  Ecuador's  commissioner,  Ecuadorian  Claims  Commission. ..  1571 

Florida  Bond  Cases, 

nonUability  of  United  States  in 3694 

^^ Florida,''  Confederate  Cruiser, 

action  of  Geneva  tribunal  as  to  England's  liability  for 651 

award  of  arbitrators 656,4144 

case  of,  considered  by  Geneva  tribunal 649 

contention  as  to  liability  for  acts  of,  and  her  tenders ;  Geneva  arbi- 
tration    4129 

effect  of  reaching  belligerent  port,  Mobile 4135 
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effect  of  entering  Mobile  on  character  of 4089 

opinions  of  commissioners 4136 

Flonda,  East  (see  East  Florida). 
Florida  Treaty, 

concluded  February  21, 1819 4496 

Florida,  Weet  (see  West  Florida). 
Flour, 

declared  contraband  by  British  order  in  council,  1793 300 

Forbes  and  Parker, 

effect  of  domioilin  belligerent  territory 2666 

Forbes,  Paul  S., 

mission  of,  to  secure  independence  of  Cuba 1026 

Forced  Loans, 

claims  for,  considered  by  Mexican  Claims  Commission,  1839 3409 

by  Mexican  Claims  Commission,  1849 3409 

by  Mexican  Claims  Commission,  1868 3411 

general  consideration  Mexican  Claims  Commission,  1868 . . . .- 341 1 

Ford,  Francis  Clare, 

ap poin ted  British  agent ,  Halifax  arbitration 727 

Forreet,  Joseph, 

case  of,  damages  for  detention  of  vessel 2944 

"Forte,"  H.  M,  S., 

arbitration  of  case  of.  Great  Britain  and  Brazil 4925 

Fortune  River, 

decision  as  to 462,483 

Forty 'fifth  Parallel  of  North  Latitude, 

erroneous  location  of 80 

contention  of  United  States  as  to  true  location,  northeastern 
boundary  arbitration 106 

claim  of  Great  Britain  as  to  true  location 112 

definitive  statement 119 

decision  of  arbitrator  as  to  locating 127,136 

Forty-ninth  Parallel  of  Latitude, 

established  as  boundary  west  of  Rocky  Mountains  to  western  coast .      197 
Foster,  Dwighi, 

appointed  American  agent,  Halifax  arbitration 727 

Foster,  John  W., 

appointed  American  agent,  Paris  fur-seal  tribunal 805 

Foucher,  L,  F., 

case  of  citizenship  considered 2512 

Fox  River, 

decision  as  to  mouth  of 489 

Foxley  River, 

decision  as  to 465 

as  to  mouth  of 485 

France, 

agreement  as  to  claims  of,  against  Chile,  1896 4862 

appointment  of  James  Monroe  as  minister 4414 

of  Minister  Genet 4404 
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arbitration  aa  to  guano  ftinds;  Chile,  Pern,  and 4863 

of  boundary,  Frenoh  and  Dutch  Guiana;  dispute  with  Nether- 
lands, 1891 4869 

of  claims  of  allied  powers,  1814 4862 

of  claims  of,  against  Chile,  1882 1862 

of  claims  of  Great  Britain  against,  1842 ;  bloclcade 4936 

of  claims  of,  against  Haiti 4864 

of  claim  of  ship  Phare  against  Nicaragua 4870 

of  claims  of,  against  Venezuela 4877 

of  claim  of  Fabiani,  against  Venezuela 4878 

of  dispute  with  Netherlands,  1816 4866 

of  **  Graifiihle  concessions,''  claim  of  Great  Britain  against,  1893.  4939 
of  mineral-oil  claims  of  Great  Britain  against,  1873;  exoessive 

duties 4938 

of  Newfoundland  fishery;  Great  Britain  and 4939 

of  prize  claims;  Spain  and,  1824 4873 

award  by  President  Gr^vy;  Havana  Paoket 5081 

of  Queen  Victoria;  claims  of  Mexico  and,  1844 4865 

claims  of  citizens  against  United  States  during  civil  war  referred 

to  commission 1134 

commercial  discontents 4400 

complaints  against  the  United  States,  1795 ;  discussion 4415 

consular  convention  concluded  by  Franklin,  1784,  rejected 4400 

by  Jefferson,  1788,  ratiaed 4400 

convention  for  paying  purchase  money  for  Louisiana,  April  30, 1803 .  4434 

for  paying  spoliation  claims 4434 

mission  of  Ellsworth,  Davie,  and  Murray 4427 

instructions 4427 

negotiations 4429 

con  vention  of  1800,  concluded ;  ratification 4431 

mission  of  Pinckney,  Marshall,  and  Gerry 4422 

informal  negotiations;  X,Y,Z  episode 4423 

rupture 4425 

measures  of  hostility  enacted  by  United  States 4426 

negotiations  for  commercial  treaty  by  Morris 4403 

revolution  of  1792 4403 

war  with  England 4403 

recall  of  Morris 4414 

recommendation  for  permanent  treaty  of  arbitration  by 2117 

refusal  to  receive  Pinckney  as  minister 4420 

rupture  of  diplomatic  relations,  1836 4467 

restored;  British  mediation 4467 

speech  of  Presiden  t  Barras  on  recall  of  Monroe 4422 

suspension  of  treaties  discussed 4405 

treaties  of  1778 4399 

treatment  of  prizes 1 4399 

prohibition  against  foreign  privateers 4399 

binding  force  considered 4406 

free  ships,  free  goods 4399 

mutual  alliance  guaranteed 4399 

abrogated  by  act  of  Congress  July  7, 1798 4426 
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treaty  ceding  LoniBiana,  April  30, 1808 4434 

mntnal  war  claims,  1880 1134,4715 

time  extended 4718,4719 

Tiolations  of  nentnOitj  by,  1793 3968 

war  witli  allied  powers ;  neutrality  proclamation,  1793 4406 

Framce,  Pruident  of, 
award  in  territorial  dispnte,  Delagoa  Bay;  Great  Britain  and 

Portugal 4984 

Franco- German  War,  1870-71, 

claims  against  France  for  losses  growing  out  of 1134 

proclamation,  neutrality  of  United  States 568 

Franklin,  Menjamin, 

letter  as  to  true  St.  Croix  River 22 

peace  commissioner,  1783 1 

"Franklin,"  Ship, 

claim  for  seizure  by  Chile 1467 

allowed ;  loss  firom  detention  by  authorities 3783 

Fraud, 
proceedings  of  Venezuela  Claims  Commission,  treaty  of  1866, 

impeached  for  aUeged 1659 

protest  on  ground  of,  against  award  to  George  A.  Gardiner 1235 

Weil  and  La  Abra  claims .'. 1330 

Fraeer,  Jame$  SomerviUe, 

appointed  American  commissioner,  arbitration  of  ciril- war  claims  690 
Frear,  William  H., 

claim  under  contract  for  supplies,  disallowed 8488 

Frederick  Island, 

claim  for * 46 

assigned  to   United  States   by  commission  under  Article  lY., 

Treaty  of  Ghent 63 

Free  Ships,  Free  Ooods, 

principle  considered,  case  of  Mechanic , 3221 

provision  in  treaty  with  France,  1778 4399 

Freight, 

allowance  for  loss  of ;  case  of  Winged  Baoer 4242 

Alabama  claims  cases ;  principles  considered 4242 

case  of  Commonwealth,  second  charter 4288 

Frelinghuysen,  Frederick  T., 

declines  mission  to  England 524 

Dremch  and  American  Claime  Commission,  1880, 

diplomatic  negotiation ;  commission  authorized 1133 

text  of  treaty 1134 

commissioner  named  by  France,  L.  de  €^froy 1136 

A.  A.Lefaivre 1136 

by  United  States,  Asa  O.  Aldis 1136 

by  Emperor  of  Brazil,  Baron  de  Arinoe 1136 

agent  for  France,  Arthur  Lanen 1136 

PaulDejardin 1136 

Grimaud  de  Caux 1136 

agent  and  counsel  for  United  States,  George  S.  Boutwell 1136 
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counsel  for  France,  Charles  Adolph  de  Chambran 1136 

.  first  meeting  of  commission 11S7 

time  extended 1146 

iinal  meeting U48 

awards 1150 

delays  complained  of  by  French  counsel 1162 

reply  of  commissioners 1166 

cases  considered;  acts  of  soldiers 2999 

alleged  illegal  arrest,  etc 3311 

Anahuac;  prize  case 3965 

confiscated  property 3753 

contract  claims  considered 8486 

de  Forge  et  Fils ;  contention  of  aid  to  enemy  not  sustained. . . .  2781 

Donaldsonyille  claims 3689 

Jeannaud;  wanton  destruction  by  troops 3000 

Le  More  &  Co.,  dismissed ;  previous  judicial  decision 3232 

William  L.  Bichardson;  prize  case 3962 

citizenship  of  claimants  considered 2572,2647 

claim  of  Der bee;  mob  violence 3029 

of  Jean  Prevot 1160 

of  L.  F.  Foucher 1152 

claims  withdrawn 1141 

evidence  received.. 1137 

procedure  adopted  by  commission 2211 

report  of  American  agent  and  counsel 1156 

territorial  jurisdiction  considered 1145 

French,  Asa, 

justice,  second  Alabama  claims  court.. « 4661 

French  Deci'ees, 

as  to  provisions  May  9,  1793 4412 

repealed;  reenacted  July  27, 1793 4413 

commercial  favors  granted  by 4400 

privileges  to  American  vessels,  February  18  and  March  26, 1793. ..  4408 
French  Guiana, 

arbitration  of  boundary ,  Dutch  Guiana  and 4869 

French,  H.  F.,  Assistant  Secretary  of  the  Treasury, 

jurisdiction  over  Bering  Sea  asserted  by 769 

French  Indemnity,  Treaty  of  1803, 

commercial  controversies 4400 

French  decrees;  seizures *. 4412 

complaints  of  France 4415 

convention  concluded  April  30, 1803 4434 

provisions  of 4434. 

''conjectural  note '' annexed  to  treaty 4436 

commissioners,  James  Mercer,  Isaac  Cox  Bamet,  and  William 

McClure 4436 

first  meeting 4436 

basis  of  examination 4442 

claims  allowed , 4445 
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omitted  claims 4441 

rales  of  procedare 4437 

final  decisions ;  adjonrnment 4443 

difficulties  with  Livingston 4440 

early  treaties 4399 

instraotions  to  Ellsworth,  Davis,  and  Murray 4427 

French  Indemnity,  Treaty  of  1831, 

renewal  of  spoliations 4447 

decrees  and  orders  in  council  restricting  trade 4448 

remonstrances  of  United  States 4451 

nonintercourse  act,  1809 4450 

reprisals 4452 

Rambouillet  decree 4453 

revocation  of  decrees  erroneously  assumed 4455 

negotiations  of  Gallatin,  1816 4456 

of  Rives,  1829 4458 

convention  concluded  June  13, 1831 4460 

commissioners,  G.  W.  Campbell,  John  E.  Kane,  and  R.  M.  Saunders.  4461 

secretary,  John  E.  Frost 4461 

first  meeting 4462 

papers  in  Spanish  spoliations  submitlied 4462 

rules  of  procedure 4461 

final  meeting 4463 

awards 4463 

commissioners' report 4468 

failure  of  France  to  pay  installments 4463 

reprisals  recommended  by  President  Jackson 4464 

action  in  Congress 4464 

action  by  French  deputies 4466 

meesageof  President  Jackson,  1835 4466 

rupture  of  diplomatic  relations 4466 

restored;  British  mediation 4467 

payment  ot  indemnity;  analysis  of  awards 4468 

French  Spoliations  (see  also  French  Indemnity,  1803), 

character  of  inj  uries  indemni fied,  commission  of  1831 4480 

convention  as  to 4431,4434,4460 

instructions  as  to  compensation  for,  October  29, 1799 4427 

to  Minister  Monroe ' 4414 

negotiations  of  Gallatin,  1816 4456 

counterclaims  of  France 4457 

renewal  of 4447 

report  of  Consul  General  Skipwith  on 4414 

** Friendship,"  Ship, 

claim  allowed ;  captor  fitted  out  in  United  States  port 4024 

unlawful  detention 4599 

Fritot,  Henry, 

claim  allowed ;  Illegal  arrest,  etc 3271 

Frost,  John  E., 

secretary,  flench  Indemnity  Conunission,  1831 4461 


Digitized  by 


Googl( 


5146  INDEX. 

J'hillam,  G,  T.,  Pi^. 

on  the  escape  of  the  Aldbanui 682 

Fulton,  Robert, 

seoretary,  Danish  indemnity,  1830 • 4565 

Fuftdy,  Bay  of  (see  also  Passamaqaoddy  Bay), 

islands  in,  Article  IV)  Jay  Treaty 47 

sovereignty  of  islands  in • 45 

decision  of  commissioners 62 

on  Mitchell's  map 8 

Fur-Seal  ArHtration, 

early  history  of  sealinf^  rights 1 755 

charter  to  Russian-American  Company,  1799 L....  755 

nkase  prohibiting  approach  of  foreigners  within  100  miles  of 

coast 756 

cession  of  Alaska  to  United  States 763 

legislation  restricting  killing  of  seals,  etc 763 

lease  of  Pribilof  Islands  to  Alaska  Commercial  Company 767 

Jurisdiction  over  Alaskan  waters  claimed  by  Assistant  Secretary 

French 769 

seizure  of  British  sealers  in  1886 770 

diplomatic  proceedings 771 

release  of  vessels  ordered 772 

seizures  in  1887 774 

diplomatic  proceedings 774 

joint  protection  of  seals  proposed 776 

seizures  in  1889 784 

diplomatic  proceedings 784 

position  of  Mr.  Blaine 785 

negotiations  at  Washington  in  1890 787 

proposals  of  British  minister 788 

rejected  by  United  States 789 

formal  protest  against  seizures 790 

Jurisdiction  of  Bering  Sea  claimed  by  Mr.  Blaine 794 

arbitration  of  differences  proposed 796 

investigation  by  experts 798 

treaty  concluded;  text ^....  799,4759 

points  submitted 801 

modus  Vivendi  of  1892 802,4763 

arbitrators  named   by  Great   Britain,   Lord  Hannen,   Sir  John 

Thompson 806 

by  United  States,  Judge  John  M.  Harlan,  Senator  John  T.  Mor- 
gan   805 

by  France,  Baron  Alphonse  de  Courcel 805 

by  Sweden  and  Norway,  Mr.  Gregers  Oram 805 

by  Italy,  Marquis  Emilio  V isconti  Venosta 806 

agent  appointed  by  Great  Britain,  Charles  H.  Tupper 805 

by  United  States,  John  W.  Foster 805 

counsel  for  Great  Britain,  Sir  Charles  Russell,  Sir  Richard  Web- 
ster, Christopher  Robinson 805 

for  the  United  States,  E.  J.  Phelps,  J.  C.  Carter,  H.  W.  Blod- 

geit,  F.R.  Coudert 805 
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secretary  of  tribunal,  M.  A.  Imbert 805 

oases  delivered  to  tribanal 806 

reports  of  expert  commissioners 808 

counter  cases  deliyered 809 

meetings  of  tribunal 809 

president  selected,  Baron  de  Courcel 809 

case  of  Great  Britain  y  freedom  of  Bering  Sea 816 

statement  of  Russian  territorial  rights 816 

withdrawal  of  Russian  claims.... 817 

jurisdiction  ceded  to  United  States 818 

property  right  in  seals  outside  of  three-mile  limit  denied 819 

right  to  protect  seals  limited  to  territorial  waters 820 

counter  case  of  Great  Britain,  denial  of  Russia's  title  to  Bering 

Sea..... 826 

denial  of  ownership  in  seals 827 

extraterritorial  j  urisdiction  controverted 827 

regulations  discussed 827 

case  of  United  States,  historical  review  of  jurisdictional  rights..  810 

right  of  property  in  fur  seals ;  precedents 811 

facts  claimed,  domestic  character  of  seals 812 

legislative  protection 812 

injury  of  pelagic  sealing 812 

continued  prohibition  of  killing  seals 813 

little  value  of  pelagic  sealing 813 

claims  submitted,  property  rigtit  in  seal  herd 813 

protection  of  seal  life 813 

trust  to  preserve  seals 814 

prohibition  of  pelagic  sealing 814 

authority  of  tribunal 814 

false  translations  made  by  Ivan  Petroff 814 

counter  case  of  United  States,  restatement  of  Russia's  jurisdic- 
tion    821 

ownership  of  fur-seal  industry  reasserted 823 

seal  life,  and  regulations 823 

action  of  Russia  in  1892 823 

Elliott's  report  discussed 904 

arguments  of  United  States,  Mr.  Carter,  nature  of  law  discussed.  827 

jurisdiction  and  property  rights 830 

application  of  principles  of  property  to  seal  herds 835 

regulations  to  prohibit  sealing  at  sea 844 

Mr.  Phelps,  right  of  United  States  to  seal  herd 839 

jurisdiction  on  the  high  seas 840 

Mr.  Blodgett,  on  the  question  of  damages 845 

Mr.  Coudert,  summary  of  evidence 845 

oral  argument  of  United  States,  Mr.  Carter 849 

husbandry  of  seals 850 

trust  to  preserve  seals 852 

duty  of  preservation  by  law 856 

rights  of  Indiaus , .  860 

national  protection  of  seal  industry .'.....  864 
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argnment  of  Great  Britain,  denial  of  property  right  in  seals 845 

freedom  of  the  sea 846 

fur  seals,  feras  natnrse 846 

ownership  of  seals 847 

sealing  on  the  high  seas 848 

right  of  protection  denied 849 

oral  argument  of  Great  Britain,  Sir  Charles  Russell 870 

international  law  discussed 870 

pelagic  sealing 872 

property  right  denied 876,884 

rights  of  Indians 877 

nature  of  seals 879 

dominion  over  things 887 

pelagic  sealing 889 

protection  of  industry 892 

authorities  cited  by  United  States  discussed 895 

visitation  and  search 902 

hearings  of  arguments 907 

concluded 913 

decision;  jurisdiction  of  Russia 914 

no  claim  of  exclusive  Jurisdiction  by  Russia  conceded  by  Great 

Britain 916 

Bering  Sea  included  in  Pacific  Ocean 917 

no  exclusive  j urisdiction  held  by  Russia  after  1825 917 

all  Russian  rights  transferred  to  United  States 917 

protection  of  seals  by  United  States  beyond  three-mile  limit  de- 
nied   917 

ordinary  limits  of  territorial  waters  not  decided 920 

regulations  for  sealing  in  open  sea 922 

declaration  of  arbitrators 929 

full  text 955 

damages  not  decided  by  tribunal 929 

compromise  proposed 960 

commission  to  determine  claims ., 960,4764 

award  of  commission  to  assess  damages 2123 

finding  of  facts  agreed  to 930 

final  meeting 931 

award,  text  in  French 935 

version  in  English 945- 

review  of 957 

Fur-Seal  FUherie9, 
treaty  with  Great  Britain,  arbitration  of  Jurisdictional  rights,  in 

Bering  Sea;  1892 4759 

modus  Vivendi  1892 4763 

arbitration  of  claims  for  losses;  1896 4764 

Fur  Seals, 

cooperation  of  nations  to  protect,  requested 776 

arrangement  suggested 777 

negotiations  in  London 781 

suspended 782 
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position  of  Minister  Pbeips 783 

of  Secretary  Blaine 785 

answer  of  Lord  Salisbury 793 

property  of  United  States  in,  argument  of  Mr.  Carter,  ftir-seal 

tribunal 831 

G. 

claim  for  illegal  arrest,  etc.,  allowed 3240 

"  Galaxy,**  Schoaner, 

claim  allowed  for  illegal  detention 3265 

Gallatin,  Albert, 

negotiation  for  settling  boundary  west  of  Rocky  Mountains 208 

for  settling  Frcncb  spoliations 4456 

for  settling  northeastern  boundary 87 

of  treaty  of  1818 196 

of  treaty  paying  indemnity  for  slaves,  etc.,  war  of  1812 381 

Gait,  Sir  Alexander  T., 

appointed  British  commissioner,  Halifax  arbitration 727 

Gamho  Biver, 

decision  as  to  mouth  of 494 

Gana,  Domingo, 

commissioner  for  Chile,  Chilean  Claims  Commission 1470 

Gardiner,  George  A., 

consideration  of  the  claim  of 1266 

investigation,  etc.,  of  award  against  Mexico,  commission  of  1849.  1255 
Garostiza,  Stnor,  Minister  from  Mexico, 

pamphlet  by,  reflecting  upon  action  as  to  Texas,  1836 1213 

Garrison,  Cornelius, 

claim  allowed ;  irregularities  of  J  udicial  authorities 3129 

Garza's  Case, 

claim  aUowed;  property  taken  by  troops 3717 

Gaiter,  Christian  F., 

claim  dismissed;  aUeged  illegal  arrest 3267 

General  Arbitration, 

provision  for,  in  treaty  of  Qnadalupe  Hidalgo 1287 

"  General  Armstrong"  Arbitration, 

history  of  destruction  of  vessel 1071 

claim  for  damages  submitted  to  Portugal 1079 

diplomatic  negotiations 1080 

interruption;  revived 1082 

revived  by  Mr.  Clayton 1089 

reply  of  Portuguese  Government 1089 

offer  of  Portugal  to  arbitrate  declined 1091 

accepted  by  Mr.  Webster 1092 

text  of  treaty  of  arbitration 1092 

arbitrator  selected,  Louis  Napoleon^  President  of  France 1092 

award  rejecting  claim 1093 

5627— Vol.  5 48 
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action  in  the  Senate;  report 1087 

in  Congress 1097 

in  court  of  claims;  rejection 1102 

decision  of  Judge  Blackford 1102 

final  passage  of  bill  by  Congress  , 1113 

''General  Brown,"  Ship, 

claim  allowed ;  illegal  confiscation 4596 

"  General  Morelos,"  Brig, 

illegal  detention ;  damages  allowed 3045 

"  General  Pike,"  Ship, 

compensation  for  enforced  services,  etc.,  Alabama  claims  cases. ..  4228 
Genesagaragum-eiBB  Lake, 

considered  as  source  of  St.  Croix  Biyer 26 

Genet,  Edmond  C, 

appointed  French  minister  to  United  States 4404 

cases  arising  out  of  course  of 311 

course  in  the  United  States 4406 

controversies 4409 

continued  irregularities 4411 

described  by  Bry  ant ;  invention  of  flying  machine 4411 

neutrality  violated  by 3968 

recall  and  defense 4410 

note  from  Mr.  Jefiferson,  Jnne  5, 1793 ;  prohibiting  arming  of  cmis- 

ers,  etc.,  in  United  States  ports 4010 

June  25, 1793 ;  request  for  temporary  detention  of  seizures . . .  4006 

August  7, 1793 ;  forbidding  fi  tting  out  of  cruisers,  etc 3996 

to  Mr.  Jefferson,  November  29, 1793;  refusal  to  restore  illegal 

prizes,  etc 4006 

official  reception 4409 

reception  considered  by  Washington's  cabinet 4405 

Geneva  Arbitration,  187 U 

negotiations  of  Treaty  of  Washington,  1871 539 

treaty  concluded 546 

arbitrator  for  Great  Britain,  Sir  Alexander  Cockbum 556 

for  United  States,  Charles  Francis  Adams 566 

selected  by  King  of  Italy,  Count  Frederic  Sclopis 567 

by  President  of  Swiss  Confederation,  Jacques  Staempfli 557 

by  Emperor  of  Brazil,  Baron  d'ltajuba 657 

agent  for  Great  Britain,  Lord  Tenterden 556 

for  United  States,  J.C.  Bancroft  Davis 556 

counsel  for  Great  Britain^  Sir  Ronndell  Palmer 556 

for  United  States,  W.  M.  Evarts,  Caleb  Cushing,  and  M.  R. 

Waite 656 

president  selected,  Count  Sclopis 557 

first  meeting  of  tribunal 559 

case  of  United  States  presented 560 

unfriendly  course  of  Great  Britain  stated 560 

duties  of  neutrals  discussed 567 

three  rules  of  neutrality,  contention  of  United  States 572 

duties  under  international  law  asserted 575 
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case  of  United  States ;  e£feot  of  belligerent  commissions 576 

oases  oonsidered;  SantisHma  Trinidad,  Gran  Para,  and  Bappa- 

hannook 576 

duties  of  neutrals  enomerated 579 

failures  of  Great  Britain  to  perform  neutral  duties 580 

hospitalities  to  belligerents  criticised « 582 

transactions  of  Confederate  agents 583 

blockade  runners 588 

the  Confederate  cruisers 589 

damages  claimed  by  United  States 589 

counter  case  of  United  States  presented 611 

extent  of  claims  submitted 611 

reply  to  British  position  as  to  Confederate  agents 612 

e£feot  of  recognizing  belligerent  commissions 612 

reply  to  British  construction  of  due  diligence 612 

denial  of  British  impartiality 613 

comparison  of  American  and  British  neutrality  laws 613 

concluding  considerations 615 

case  of  Great  Britain,  subject-matter  for  arbitration  considered . . .  593 

neutral  duties 593 

course  of  neutrality  pursued  by  Great  Britain 594 

cases  considered ;  Sumter,  Georgia,  and  Nashville 595 

impartiality  to  belligerents 598 

duties  of  neutrals  under  in  temational  law 598 

blockade  running 604 

replies  to  American  complaints 605 

declaration  as  to  British  action 607 

the  Anglo-Chinese  flotilla 608 

denial  of  claim  for  damages 610 

counter  case  of  Great  Britain,  statement  as  to  ye)^sels  made  basis 

of  claims 615 

duty  of  neutrals,  as  held  by  Great  Britain 616 

extent  of  hospitalities  afforded  belligerents 617 

historical  statement  of  neutral  duties  and  conclusions 618 

contraband  trade  denied 619 

trade  at  Nassau 621 

excessive  hospitalities  to  Confederates  denied 622 

liability  for  damages  defined 623 

indirect  claims  threaten  rupture  of  proceedings 641 

negotiations  of  counsel 643 

excluded  by  arbitrators 646 

procedure  adopted 648 

consideration  of  cases 649 

coal  supplies  furnished  belligerents ;  contention  of  parties 4097 

opinions  of  commissioners 4098 

decision  of  tribunal ;  no  case  of  responsibility  found 4100 

commissions  to  cruisers ;  contention  as  to  efiect  of 4082 

opinions  of  commissioners 4090 

decision  of  tribunal  as  to  effect 4097 
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consideration  of  particular  cruisers,  Sumter 4121 

CTuiaer  Na$hville 4126 

cruiser  Florida  and  her  tenders 4129 

cruiser  ^2a&ama 4144 

cmiseT  Retribution 4161 

cruiser  Georgia 4167 

cruiser  Tallahassee 4171 

cruiser  Chickamauga 4173 

cruiser  Shenandoah 4174 

damages  considered ;  direct  losses,  classes  of  claims 4112 

indirect  claims,  consideration  excluded  by  tribunal 4112 

award  of  tribunal ;  estimates  of  Mr.  Staempfli 4116 

memorandum  of  Sir  Alexander  Cockbnm 4117 

text  of 4120 

due  diligence,  definitions  claimed '4057 

opinions  of  commissioners 4069 

described  in  award 4062 

measure  of  neutral's  duty  by  international,  not  municipal,  law; 

contention  of  parties 4101 

opinion  of  commissioners 4108 

decision  of  tribunal  affirming 4109 

unfriendly  feeling  of  authorities;  opinions  of  commissioners. ..  4109 

decisions  of  tribunal 650 

textof  award 653 

amount  awarded '. ,....  651 

dissent  of  Sir  Alexander  Cockbum 659 

views  of  English  papers 664 

payment 665 

final  session  of  tribunal 652 

first  court  to  adj  udicate  claims ;  proceedings,  etc 4639 

balance  in  Treasury  after  paying  award  of  first  court  oiAlabanui 

claims 4657 

contesting  claims  for 4658 

act  authorizing  second  court 4659 

Geocentric  Latitude, 

proposed  as  location  of  forty-fifth  parallel 80, 81 

Georgittf  Confjiderate  Cruiser, 

action  of  Geneva  tribunal  as  to  England's  liability  for 651 

case  of,  considered  in  British  case,  Geneva  arbitration 597 

claim  disallowed ;  sale  of  belligerent  ship  in  neutral  port 3957 

contention  as  to  liability  for  acts  of;  Geneva  arbitration 4167 

opinion  of  commissioners 4169 

award;  no  liability  for  acts  of 4171 

*'Georgiana,"  Bark  {see  also  Arbitration  of   Georgiana  and  Lizzie 
Thompson,  1862), 

seizure  of,  in  Peru 1695 

treaty  with  Peru ;  arbitration  of  claim  of;  1862 4785 

Germanic  Confederation, 

agreements  for  permanent  arbitration  tribunals 5066 
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arbitration  of  olatms  against  Chile,  1884 4916 

against  Haiti 4916 

of  dispotes  ae  to  island  of  Lamu ;  Great  Britain  and 4940 

mediation  of  dispute  with  Spain  ae  to  Caroline  Islands 5043 

Germany,  Emperor, 

arbitrator  of  dispute  between  Peru  and  Japan ;  ship  Maria  Lug. . .    5034 
of  northwestern  boundary  by 227 

award  of  Haro  Channel 229 

Germany,  Emperors  of^ 

actionas  arbitrators , 4825 

Ghent,  Treaty  of  (eee  Treaty  of  Ghent). 
Gihhee,  R,  W,, 

statement  of  award,  Colombian  Claims  Commission,  1861 1398 

refusal  to  submit  claim  to  new  conmiission ;  payment 1410 

Gilraliar, 

blockade  of,  by  Spain 4488 

Giddings,  George  H,, 

claim  allowed ;  unlawful  seizure  on  foreign  soil 4379 

Giles,  William  Ogden, 

claim  disallowed ;  damages  by  marauders,  etc 3703 

Gladstone,  W,  E., 

declaration  on  Geneva  award 669 

yiews  as  to  indirect  claims,  Geneva  tribunal 626 

on  United  States  civil  war 566 

Glenn,  Margaret, 

claim  allowed ;  denial  of  justice 3138 

Glennie,  Alexander, 

assessor,  commission  under  Article  YII.,  Jay  Treaty,  1794 323 

Glover,  Henry, 

claim  for  illegal  arrest  dismissed 3289 

Godoy,  Manuel  {see  Alcudia,  Duke  of). 
Gold  Hirer, 

decision  as  to  mouth  of 48 

Gonzales,  Tomas,  and  Jesus  8,  de  1/}S  Santos, 

claim  disallo  wed ;  seizure  of  contraband  goods 3885 

"  Good  Return,''  Ship, 

claim  for  damages  for  seizure  of,  disallowed 2729 

for  seizure  by  Chile 1466 

considered  by  Ecuadorian  Claims  Commission 1572 

statement  of  award,  Colombian  Claims  Commission,  1861 ;  recon- 
sidered, commission  of  1864 1398 

Goode,  John, 

commissioner  for  United  States,  Chilean  Claims  Commission 1470 

Gore,  Christopher, 
'  appointed  American  commissioner  Article  VII.,  Jay  Treaty,  1794.      317 

letter  of,  on  Jurisdiction  of  commission.  Article  YII.,  Jay  Treaty, 
1794 3115 

opinion  on  power  to  determine  Jurisdiction  of  commissioners.  2277, 2305 
Gosch,  Christopher, 

effect  of  declaration  of  intention  by  father 2713 

Digitized  by  VjOOQIC 


5154  INDEX. 

Goatling y  Nathaniel,  Page. 

appointed  British  agent,  under  Article  VII.,  Jay  Treaty,  1794 322 

Goulburn,  Henry, 

negotiator  of  treaty  of  1818 196 

Govin  y  Pinto,  Felix, 

consideration  of  naturalization  of 2629 

decision  of  Umpire  Lewenhaupt 2638 

opinion  of  American  arbitrator  as  to  naturalization 2636 

of  Spanish  arbitrator  as  to  naturalization 2635 

Gowen  ^  CopeJand, 

claimallowed;  illegal  expulsion,  etc 3354 

Grace,  W.  B.,  «f-  Co., 

claim  against  Chile  rejected ;  aid  given  to  enemy 2781 

dissenting  opinion  of  Commissioner  Goode 2791 

Grady,  Emma,  and  Auguatue  Wilson, 

claim  rejected;  acts  of  Cuban  insurgents 2981 

*^Graffuhle  Concessions,'' 

arbitration ;  Great  Britain  and  France,  1893 4939 

Graham,  James  D,, 

northeastern  boundary  survey,  by  Ren  wick,  Talcott,  and 144 

Crram,  Gregers, 

ap  pointed  neutral  arbitrator,  Par  is  f u  r-seal  tribunal 805 

"  Gran  Para,"  ship, 

case  of,  considered  in  American  case,  Geneva  arbitration 576 

Grand  Cascapedific  Riter, 

decision  as  to  mouth  of 490 

Grand  Menan  Island, 

assigned  to  Great  Britain  by  commission,  under  Article  IV.,  Treaty 

of  Ghent 62 

doubt  as  to  sovereignty  of 60 

Grand  Biver, 

decibion  as  to  mouth  of 485,490 

Grant,  Charles, 

negotiation  as  to  northeastern  boundary ^....        87 

Grant,  President  Ulysses  S., 

award  in  Bulama  arbitration  by 1920 

mediation  of  Loochoo  question 5047 

reference  to  A  lahama  claims  in  annual  message,  1870 520 

Granville,  Lord, 

acceptance  of  proposal  for  j  oint  high  commission 531 

proposition  for  joint  high  commission  submitted  by 532 

Gratuity, 

claim  for  disallowed ;  case  of  Scott 4392 

Gray,  John  Hamilton, 

umpire,  commission  under  treaty  with  Great  Britain,  1854 429 

Chreat  Britain, 

arbitration  of  Alabama  claims 496 

of  boundary  dispute  with  Liberia 4948 

South  African  Republic  and 5015 

of  British  Guiana  boundary,  dispute  with  Venezuela 5017 
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arbitration  of  civil-war  claims,  1861-1865 683 

of  claim  against  Brazil ;  case  of  Forte 4925 

Cotesworth  &  Powell  claim   against  Colombia,  by  United 

States  minister 2050 

Coeta  Rica  Packet  AgBiuBt  Netherlands 4948 

of  Croft,  against  Portugal 4979 

against  Spain,  for  collision 5017 

if tfrmaid  against  Spain 5016 

of  T.  Melville  White,  against  Peru 4967 

against  Argentine  Republic,  1870 4916 

against  Chile,  1883 4928 

civil-war  claims,  1893 4930 

of  claims  agaiust  France,  1842 ;  blockade 4936 

against  Haiti 4947 

against  Holland,  of  East  and  West  Indies  companies 4838 

against  Honduras,  by  United  States  minister  to  Guatemala  ..  2106 

against  Mexico 4948 

against  Portugal,  Yuille  and  Shortridge 4948 

against  Venezuela 5017 

of  dispute  as  to  island  of  Lamn ;  Germany  and 4940 

as  to  Mosquito  Territory ;  Nicaragua  and 4954 

of  Dundonald  claim  against  Brazil,  by  United  States  minister.  2107 

of  "  Grafftihle  concessions ; "  claim  against  France,  1893 4939 

of  mineral-oil  claims  against  France,  1873 ;  excessive  duties ....  4938 

of  Mosquito  Reserve  claims  against  Nicaragua 4966 

of  Newfoundland  Fishery ;  France  and 4939 

of  northeastern  boundary 88 

of  northern  water  boundary,  Article  VI.,  Treaty  of  Ghent 162 

of  northern  water  boundary.  Article  VII.,  Treaty  of  Ghent 171 

of  Ontario  boundary 4966 

of  St.  Croix  River  boundary 5 

of  territorial  claims  in  Africa ;  Portugal  and 4964 

of  territorial  dispute,  Manrioa  plateau;  Portugal  and 4985 

treaty  negotiated 963 

with  the  Netherlands,  1654 ;  sei  zure  of  ships,  etc 4834 

award  by  commission  to  assess  damages ;  far-seal  arbitration 2123 

claim  to  island  of  Bulama,  Africa,  submitted  to  decision  of  Presi- 
dent of  United  States 1909 

claims  against;  St.  Albans  raid,  1864 4042 

commission  to  settle  debts  due  subjects  of,  barred  by  obstruction 

of  legal  remedies 271 

convention  with  Russia  as  to  Alaska,  1825 762 

fisheries  considered  in  treaties,  1782, 1783 703 

provisions,  treaty  of  1818 708 

treaty  of  1871 719 

protocol  with  Portugal,  submitting  claim  to  Bulama  to  arbitration 

of  President  of  United  States,  1869 4793 

with  United  States  and  Portugal;  Delagoa  Bay  Railway  claim, 

1891 4795- 
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settlement  of  claims  undertreaty  of  1853 391 

of  diapates  by  arbitration  recommended  by  House  of  Commons . .  962 
treaty  with  Colombia;  arbitration  of  Cotes  worth  &  Powell  claims, 

1872 4697 

with  United  States;  acijnstment  of  debts,  1794 275 

rights  and  duties  of  neutrals 309 

^/o^ama  claims,  1871 546 

arbitration  of  fur-seal  cluims,  1896 4764 

boundaries,  1816 4728 

boundary  and  claims  commissions,  1794 4720 

boundary  Passamaquoddy  Bay,  Article  IV.,  Treaty  of  Ghent . .  47 

boundary,  St.  Croix  River,  Jay  Treaty,  1794 5 

supplementary 23 

civil  war  claims  articles;  fisheries;  commission  to  determine 

value  of  fishery  privileges;  northwest  boundary,  1871 4751 

claims  of  Hudson's  Bay  and  Puget's  Sound  Agricultural  com- 
panies, 1863 2391,4749 

-commission  to  settle  northeastern  boundary,  1828 4740 

fur-seal  fisheries  in  Bering  Sea,  1892 ;.  799,4759 

modus  Vivendi,  1892 4763 

indemnity  for  slaves,  etc.,  1822 363,4734 

indemnity  for  slaves,  1826 381,4738 

mutual  claims,  1853 391,4743 

duration  extended 4746 

northeast  water  boundary.  Article  V.,  Treaty  of  Ghent 72 

northeastern  boundary  arbitration,  1827 88 

northeastern  boundary 161 

northern  boundary.  Lake  Huron  to  Lake  of  the  Woods 193 

northwestern  boundary,  1846 213 

payment  of  debts  barred  legal  remedy;   commission  under 

Article  VIL,  Jay  Treaty,  continued,  1802. ^ 4727 

reserved  fisheries  commission,  etc.,  1854 426, 4747 

restitution  of  slaves,  1818 4733 

San  Juan  water  boundary,  1871 227 

Oreat  Western  Steamship  Company, 

claim  allowed;  drawback  on  duties 3365 

Greece, 

early  cases  of  arbitration  in 4821 

mediation  as  to  boundary  with  Turkey 5042 

Greely,  Ehenezer, 

arrest,  etc.,  northeastern  boundary  dispute 146 

Green,  Alfred  A,, 

performing  alien  military  services  forfeited  rights  of  citizenship . .  2756 
Green,  Alfred  A,^4r  Co,, 

claim  rejected ;  failure  to  pursue  judicial  remedies 3139 

Green  Mountain, 

survey,  northeastern  boundary 77 

Green  River  Portage, 

survey 77 
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negotiations  with,  as  to  sei zures  under  orders  of  conncil,  1793-1794 .      307 

Tiews  as  to  powers  of  arbitration  commissioners 11 

Grey  town,  Bcmhardment  of, 

referred  to,  fnr-seal  arbitration 841,895 

responsibility  for  claims  arising  from 2891 

GriffiUf  Joseph, 

claim  for  illegal  arrest,  etc.,  allowed 3252 

Grip,  A,, 

appointed  third  commissioner,  Yeneznela  Steam  Transportation 

Company  arbitration 1711 

Chros,  Camille, 

rejection  of  claim  for  arms  fnmisbed  Mexico  in  violation  of  law  .    2771 
Grote,  George, 

suggested  as  umpire,  London  commission  of  1853 395 

Guadalupe  Hidalgo, 

claims  assumed  by  United  States  under  treaty  of  ..." 1248 

Guano  Funds, 

arbitration  of  claims  on ;  France,  Chile,  and  Peru 4863 

Guillemard,  John, 

chosen  fifth  commissioner  under  Article  YI.,  of  Jay  Treaty,  1794 .      279 
Guizot,  M., 

suggested  as  umpire,  London  commission  of  1853 394 

Gulf  of  Georgia, 

settlement  of  boundary  from  Rocky  Mountains  to 235 

Gumey,  Bight  Hon.  Btusell, 

appointed  British  commissioner,  arbitration  of  civil  war  claims. .      690 
Guzman,  Gen,  Leon, 

appointed  Mexican  commissioner,  Mexican  Claims  Commission, 

treaty  of  1868 1299 

H. 
HaMtanqf,  Belligerent, 

case  of  Betsey i. 2825 

Haggerty,  John,  Thomas  Davies,  and  Alexander  H,  Dana, 

effect  of  domicil  in  belligerent  territory 2661 

Haiti, 

arbitration  of  boundary  dispute  with  Santo  Domingo 5018 

of  claim  of  Charles  Adrian  Van  BoUelen 1807 

of  claims  of  Pelletier  and  Lazare  against 1749 

of  claims  of  France  against 4864 

of  Germany  against 4916 

of  Great  Britain  against 4947 

of  Portau  Prince  riot  claims;  1883 1859 

protocol  with  United  States;  arbitration  of  Pelletier  and  Lazare 

claims;  1884 4768 

timeextended;  1885 4769 

arbitration  of  Van  Bokkelen  claim ;  1888 4770 

Haldmain  Biver, 

decision  as  to 466 

as  to  mouth  of 483 
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HaU,  John,  F»^. 

appointed  Britisli  agent,  commiBsion  under  Article  YI.,  Treaty  of 

Ghent 165 

Hale,  Nathan, 

northeastern  bonndary  suggested  by 143 

Hale,  Bobert  Safford, 
appointed  American  agent  and  ooonsel,  arbitration  of  oivil  war 

claims G90 

Halifax, 

meeting  of  commission,  Article  V .,  Jay  Treaty,  1794,  at 10 

Halifax  Arbitration  Commission, 

fishery  negotiations,  treaties  of  1782,1783 703 

Treaty  of  Ghent;  1814 705 

treaty  of  1854,  reciprocity 711 

terminated 712 

instraotions  to  British  Joint  high  commissioners 714 

to  United  States  joint  high  commissioners 714 

authorized  to  settle  amount  for  fishing  privileges  under  treaty  of 

1871 721 

commissioner  named  by  Great  Britain,  Sir  Alexander  T.  Gait  ....  727 

by  United  States,  Ensign  H.  Kellogg  ., 727 

named  by  both  countries,  Maurice  Delfosse 727 

delay  in  appointment  of  J oint  commissioner 725 

agent  named  by  Great  Britain,  Francis  Clare  Ford 727 

by  United  States,  Dwight  Foster 727 

counsel  on  the  part  of  Great  Britain 729 

on  the  part  of  United  States 780 

first  meeting 727 

procedure 728 

case  of  Great  Britain  read 730 

yalue  of  coast  fisheries 736 

inshore  fisheries 736 

liberty  to  land,  etc 737 

transshipment  and  other  secondary  privileges 737 

permanent  fishing  stations 738 

reciprocal  free  markets 738 

benefits  of  protective  service 738 

total  compensation  claimed >. 738 

fisheries  of  Newfoundland 739 

counter  case  of  United  States  read 730 

privileges  acquired,  inshore  fisheries 740 

right  to  land 740 

denial  of  use  of  inshore  fisheries 740 

mackerel  fisheries 741 

advantages  to  British  fishermen 741 

remission  of  duties 742 

recapitulation 742 

reply  of  Great  Britain  to  counter  case 744 

testimony  taken  for  Great  Britain 731 

for  United  States 735 


Digitized  by 


Googl( 


musx.  5159 

Halifax  Arbitration  CammiBsian — Continned.  Page. 

order  of  Bubmitting  argamente 731 

oommercial  interooone  claims  not  admitted 732 

territorial  waters,  brief  of  United  States 744 

reply  of  Great  Britain 744 

award;  dissent  of  American  commissioner 746 

considered  by  Congress 746 

appropriation  for  payment 748 

protest  of  Mr.  Evarts 748 

reply  of  Lord  Salisbory 750 

payment  of  award 752 

Halifax  Lint, 
claims  on,  considered  by  commission,  treaty  of  1826  (act  of  March  2, 

1827) 387 

Hallf  International  Law, 

position  of  United  States  1793,  on  neutrality 315 

Hall,  Bichard, 

claim  for  alleged  illegal  arrest,  etc.,  considered 3303 

HalVs  Stream, 

considered  in  northeastern  boundary 105 

Halstead,  A.  H., 

claim  for  illegal  arrest,  etc. ;  allowance  for  detention 3243 

Hamlin,  E.  L., 

appointed  United  States  commissioner  under  treaty  of  1854 438 

Hammaken,  George  L,, 

contract  for  constructing  railroad ;  claim  allowed 3470 

Hammond,  Eli  E,  and  Jervis  8^, 

claim  for  illegal  seizure  of  goods,  allowed 3241 

Hammond,  British  Minister, 
note  of  Mr.  Je£ferson,  September  5,  1793;  seizures  by  French 

cruisers 3973 

November  3, 1793 ;  maritime  j  urisdiction  claimed 3976 

June  5, 1793;  French  privateers 8995 

Hanna,  John  H., 

claim  rejected ;  property  destroyed  by  Confederates 2982 

Hannen,  James, 

appointed  British  agent,  commission  under  treaty  of  1853 403 

Hannen,  Lord, 

appointed  Bri  tish  arbitrator,  Paris  ftir-seal  tribunal 805 

Hannumf  A,  B., 

claim  for  illegal  arrest  dismissed 3243 

Hanover, 

decrees  of  Prusnia  excluding  British  trade  with 4447 

Harding,  Sir  John  D., 

illness  of,  and  Alabama's  escape 679 

Hargous,  L,  S,  ^  Co,, 

claim  against  Mexico,  considered  by  commission  of  1849 1280 

Harlan,  James, 

Justice,  second  Alabama  claims  court .' 4661 

chief  Justice  on  resignation  of  H.Q.Wells 4661 
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appointed  Amerioan  arbitrator,  Paris  fur-seal  tribonal 805 

Harmony^  Peter, 

illegal  seizure  of  money 3014 

Haro  Canal  {see  Straits  of  Haro). 
*'HarrieU,''  Brig, 

claim  allowed ;  illegal  confiscation  of  cargo 8394 

Hartley,  David, 

peace  commissioner,  1783 1 

Haeeaurek,  Frederick, 

made  United  States  commissioner,  Ecuadorian  Claims  Commission .    1571 

opinion  rejecting  claim  of  John  Clark,  capture  of  Meiea  and  Good 

Betam 2731 

Haseler,  Ferdinand  B,, 

American  astronomer,  northeastern  boundary 75, 80 

''Havana  Packet,"  Brig, 

arbitration  of  dispute  between  Holland  and  Santo  Domingo; 

case  of - 5036 

award  of  President  of  France 5061 

Hawkins,  John  Summerfield, 

boundary  from  Rocky  Mountains  to  Gulf  of  Georgia,  run  by 235 

Hawkins,  Samuel, 

appointed  United  States   agent,  commission  under  Article  VI., 

Treaty  of  Ghent 164 

Hay,  George, 

appointed  United  States  agent,  commission  under  Article  11, 

treaty  of  1822 387 

Hayden,  John, 

claim  rej  ected ;  nonliability  for  marauding  soldiers 2985 

Hayes,  President  Butherford  B,, 

award  in  Argentine-Paraguayan  arbitration 1943 

Hayes,  Thomas, 

contract  claim  disallowed 8456 

Hayti  (see  Haiti). 

Hazard,  Mr.,  of  Philadelphia, 

reference  to  St.  Croix  River 31 

Hazards  of  War, 

consideration  of,  as  affecting  liability  for  damages 3668 

Headland  Theory, 

maritime  Jurisdiction  claimed  under 711 

Headlands, 

jurisdiction  in  waters  within  headlands;  case  of  Washington 4342 

limit  of  jurisdiction  between,  French  and  British  convention 4844 

Heidsieck,  Charles, 

claim  dissallowed ;  alleged  illegal  imprisonment,  etc 8313 

Heirs, 

status  of,  as  claimants 2384 

Hellman,  Moses  X., 

effect  of  domicil,  coupled  with  declaration  of  intention,  on  citizen- 
ship of 2715 

Henderson,  Henry, 

claim  allowed;  property  taken  by  authorities 8727 
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commiBsioner,  claims  under  Van  Ness  oonvention,  1834 4538 

*' Henry,"  Schooner, 

claim  allowed;  an! a wfol  detention 4601 

**  Henry  Thompson/*  Ship, 

claim  for  illegal  seizure  of  cargo,  allowed 3382 

*'  Hermosaf"  Schooner, 

claim  allowed ;  illegal  liberation  of  slayes  from  wrecked  yessel . .  410, 4374 
"  Hiawatha,"  Bark, 

claim  allowed;  seizure  during  blockade 3902 

High  Seas, 

case  of  John  H,  Jarvie,  seizure  within  four  miles  of  belligerent  terri- 
tory      4677 

considered  by  second  Alahanui  claims  court 4677 

fireedom  of,  considered  in  case  of  Enterprise 4349 

jurisdiction  over  inclosed  bays ;  case  of  AlJeganean 4332 

jurisdictional  rights  on,  discussed,  fur-seal  arbitration,  by  Mr. 

Carter 830 

Mr.  Phelps 840 

responsibility  for  captures  by  vessels  armed  in  neutral  country; 

cases  of  Jamaica,  Fannie,  and  Elizabeth 3983 

High  Seas,  Freedom  of, 

views  of  Mr.  Fish 1008 

''Highlander,"  Ship, 

allowance  for  freight ;  Alabama  claims  case 4272 

Highlands,  The, 

claimed  by  Featherstonhaugh  and  Mndge 141 

contention  of  United  States,  northeastern  boundary  arbitration..      100 
definitive  statement 114 

contention  of  Great  Britain,  northeastern  boundary  arbitration..      110 

decision  of  arbitrator  as  to  location 125,134 

instruction  of  Mr.  Madison  as  to 67 

named  as  boundary  in  treaty  of  peace,  1783 1, 65,  IQO,  109,  lf4 

views  of  James  Sullivan  as  to 66 

Hill,  James, 

damages  for  arrest  refused;  extradition  case 3065 

Hill,  Mary  Sophia, 

claim  allowed;  illegal  detention,  etc 3296 

Historical  Notes, 

arbitration  prior  to  nineteenth  century 4821 

in  the  nineteenth  century 4851 

Hoar,  Ebenezer  Bockwood, 

appointed  member  of  joint  high  commission,  1871 536 

Hodgskin,  T,  ElUt, 

claim  against  Chile  for  guano  discoveries  in  Peru  dismissed 3571 

Holford,  James, 

claim  for  payment  by  United  States  of  Texas  bonds  disallowed . . .    3591 
Holland  {see  also  Netherlands), 

responsibility  for  seizures  in  ports  of;  French  spoliation  claims..    4473 
Holland,  Lord, 

unratified  boundary  treaty,  1807,  signed  by 46,69 
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Hollenbeok,  John,  PaiS» 

claim  allowed ;  property  destroyed  by  troops 3716 

Eollins  4-  MoBJair, 

claim  allowed;  contract  claim 3545 

HoImeSf  John, 

appointed  United  States  commissioner  under  Article  IV .,  Treaty  of 

Ghent,  1814 48 

HondurcUf 

arbitration  of  British  claims  against,  by  United  States  minister  to 

Guatemala 2106 

" Hope"  Schooner, 

claim  allowed;  refund  of  fine 4614 

"  Horatio/'  Brig, 

reeponsibility  for  acts  of  pilots 3021 

Hornby,  Edmund, 

appointed  British  commissioner  under  treaty  of  1853 400 

international  tribunal  of  arbitration  proposed  by 401 

Hostilities, 

in  neutral  ports  not  allowed 1119 

Houghton,  George, 

claim  allowed ;  property  taken  by  captured  pirates 4387 

Housatonio  Eiver, 

decision  as  to  mouth  of 482 

Hovering  Act, 

passed  by  Noya  Scotia,  1836 ;  northeastern  fisheries 710 

Howe,  Joseph, 

appointed  British  commissioner,  treaty  of  1854 438 

Howard,  Henry, 

appoiu  ted  British  agent,  arbitration  of  civil-war  claims 690 

Howell,  David, 

appointed  United  States  commissioner  under  Article  V,,  Jay  Treaty, 

1794 6 

Aowland,  G.  G,  #■  S., 

claim  for  Wrongful  seizure  of  goods  allowed 8227 

Hoyt,  Jesse, 

commissioner,  Danish  indemnity,  1830 4665 

Hubbard,  John, 

appointed  American  commissioner,  treaty  of  1854 437 

succeeded  by  E.L.  Hamlin 438 

Hubbell,  William  Wheeler, 

claim  for  use  of  patented  invention  dismissed 8486 

Hudson  Biver, 

decision  as  to  mouth  of 487 

Hudson's  Bay  Company, 

claim  for  aid  furnished  citizens  allowed 3458 

claim  submitted 245 

amount  of  award 268 

complaints  of  invasion  of  rights 239 

occupation  of  San  Juan  Island 222 

possessions  of,  in  Washington  and  Oregon  territories 238 


Digitized  by 


Googl( 


INDEX.  5163 

Hudson's  Bay  Company — Continned.  Page, 

rights  secured  by  treaty  of  1846 238 

treaty  with  Great  Britain  as  to  claims  of;  1863 4749 

Hughes,  George,  Administratrix  of, 

claim  for  damages ;  case  of  saooessfnl  revolation 2972 

Hunter,  Mr., 

American  surveyor,  northeastern  boundary 77 

Hunter  River, 

decision  as  to 464,483 

Hurst,  James, 

effect  of  declaration  of  intention  in  case  of 2707 

Hurtado,  Jos4  Marcelino, 

appointed  Colombian  commissioner,  Colombian  Claims  Commis- 
sion, 1861  1371 

Huskisson,  William, 

negotiations  as  to  northeastern  boundary 87 

*'Hylas,"  Schooner, 

claim  for  alleged  illegal  seizure  of  cargo  disallowed 3395 

Hyneman,  Moses, 

claim  for  average  on  ransom  bond  disallowed;  Alabama  claims 

case 4292 

I. 
Idler,  Jacob, 

claim  for  military  supplies  under  contract,  allowed 3491 

III  Treatment, 

allowances  for,  Zerman  expedition 2766 

ImmunitieB,  Diplomatic, 

not  accorded  commissioners 345 

Importers  Cases, 

arrangement  under  convention  of  1853 2331 

Impressment, 

claim  of,  referred  to,  fur-seal  arbitration 898 

Imprisonment  {see  also  Arrest,  etc.)y 

arbitration  of  claim  of  T.  Melville  White ;  claim  for  illegal 4967 

Indemnity, 
responsibility  for  executive  acts;  case  of  Orinoco  Navigation  Com- 
pany      2949 

Indemnity  for  Slaves,  War  of  1812, 

slaves  carried  away  by  British  forces 350 

proclamation  of  Admiral  Cochrane 350 

restoration  provided  by  Treaty  of  Ghent,  1814 351 

position  of  United  States 353 

position  of  Great  Britain 354 

arbitration  agreed  to 358 

award  of  Emperor  of  Russia 359 

commission  to  assess  value 363 

commission  to  adjust  claims 370 

commission  to  distribute  award 382 

Indemnity  under  the  Florida  Treaty,  1819, 
Spanish  spoliations  reported  to  Congress,  1802 4487. 
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Indemnity  under  the  Florida  Treaty,  1819^Continued.  Page. 

blockiMlea  by  Spain 4488 

negotiations  of  Pinckney 4489 

convention  concluded 4490 

action  of  the  Senate 4491 

exchange  of  ratifications  interrapted  by  oeasion  of  Lonisiana..  4492 

diplomatic  relations  suspended 4493 

decrees  issued  by  Spain 4493 

revolt  of  Spanish  colonies  in  America 4494 

negotiations  by  Secretary  John  Quiuoy  Adams,  1818 4495 

treaty  concluded 4496 

ratifications  exchanged 4497 

claims  renounced  mutually 4498 

claims  assumed  under  treaty  of  1819 4499 

commission  authorized 4500 

commissioners,  H.  L.  White,  William  King,  and  L.  W.  Tazewell.  4500 

sec  rotary  y  Tobias  Watkins 4500 

first  meeting..-. 4501 

rules  of  procedure  adopted 4601 

rejection  of  Meade  claim 4502 

contract  claims  considered 4503 

final  meeting 4502 

private  interests  not  determined  by  awa^s 4506 

report  of  commissioners 4507 

Independence, 

recogn i  tion  of,  as  affecting  claims,  case  of  Didier 4329 

Indian  Depredation  Claifne,  Mexico, 

rejected  by  umpire 2430 

Indian  Stream, 

considered;  northeastern  boundary 105,111 

Indians,  Wild, 

responsibility  for  acts  of 3039 

Indirect  Claims, 
estimate  by  Senator  Sumner  of,  from  England's  action  in  war  of 

1861-1865 511 

opposition  to,  presented  in  American  case  Geneva  arbitration 623 

presentation  to  Geneva  tribtmal 590, 624 

protest  of  British  Govemment^^a^t  considering,  by  tribunal..  625 

reference  of  Queen's  speech 625 

debates  in  Parliament 625 

statements  as  to,  of  British  commissioners 627 

of  American  commissioners 628 

consideration  of,  by  joint  high  commission 629 

construction  of  treaty  provisions  in  America 637 

in  England 638 

negotiations  for  withdrawal  of 641 

excluded  from  consideration  by  Geneva  tribunal 646 

Indirect  Injury  f 

cases  decided 2335 

''Indue,"  BHg, 

^ claim  allowed;  seizure  of,  by  authorities 3718 
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illegal  detention ;  damages  allowed 3045 

Infidencia, 

decrees  as  to,  Cuba  revolution,  1868 1021 

Inglis,  Eight  Ber.  Charles, 

claim  considered  by  commission,  Article  VI.,  Jay  Treaty,  1794 288 

Injustice, 

protection  in  case  of  gross,  not  lost  by  foreign  domicil 2695 

Jnnes,  James, 
appointed  American  commissioner  under  Article  Y I.  of  Jay  Treaty, 

1794 278 

death  of 278 

Inslallment  Laws  of  South  Carolina, 
decision  as  to  effect  of,  commission  under  Article  VI.  of  Jay  Treaty, 

1794... 282 

Institutde  Droit  International, 

discussion  of  the  three  rules  of  the  Treaty  of  Washington,  by 671 

Insurance, 

allowance  for  war  risks,  first  Alabama  claims  court 4652 

Insurgents, 

liability  for  destruction  of  property  by 1629 

nonliability  of  governments  for  unlawful  acts  of;  cases 2972 

responsibility  for  acts,  considered  in  case  of  A lleghanian 1622 

case  of  Montijo 1421 

Interest, 

allowance  of 1381,1446  ^ 

in  A  lahama  claims 4641, 4661  - 

in  Chinese  indemnity  claims 4629 

considered  by  commission,  Article  III.,  Treaty  of  1822 374 

of  claims  for,  commission  under  Article  VI.,  Jay  Treaty,  1794. . .  287 

considered  by  commission,  Article  VII.,  Jay  Treaty,  1794 339  - 

by  Venezuelan  Claims  Commission 3545-' 

allowed  by  Civil  War  Claims  Commission,  1871 3734, 4327 

by  Mexican  Claims  Commission,  1839 4324 

in  awards,  Mexican  Claims  Commission,  treaty  of  1868 1317 

in  Brazilian  indemnity  claim,  John  S.  Bryan 4613  - 

.  claim  for,  on  retained  part  of  allowed  Spanish  claims,  refused 1053 

rules  established 4323 

commencement  of,  considered  by  commission  under  Article  VII., 

Jay  Treaty,  1794 4313 

considered  by  Mexican  Claims  Commission,  1839 1243  " 

by  Mexican  Claims  Commission  1849;  no  allowance 4326 

by  Spanish  Claims  Commission,  1871 ;  not  allowed 4327 

disallowance  of 1445  " 

by  Treasury ;  East  Florida  claims 4529 

Peruvian  indemnity  causes,  1841 4594 

International  American  Conference, 

plan  for  general  arbitration  submitted  by 2113 

resolution  by,  as  to  right  of  conquest 2116 

International  Arhitratioufit 

c:irly  resolutions  for 2109 

5027— Vol.  5 id 
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draft  of  treaty  submitted  by  Switzerland 2112 

plan  submitted  by  International  American  Conference 21 13 

recommendation  of  French  Chamber  of  Deputies  for 2117 

International  ClaitM, 

domestic  commissions  to  adjust 4397 

In temaiional  Commissiims, 

legality  of  constitution  of 12 

nature  of  their  functions 1226 

powers  of  a  ms^ority 751 

International  Law, 
duty  of  neutrals  measured  by,  not  municipal  law ;  case  of  United 

States,  Geneva  arbitration 4101 

counter  ca8e  of  Great  Britain 4102 

argument  of  United  States 4102 

of  Great  Britain 4103 

oral  argument  of  United  States 4106 

decision  of  tribunal  affirming 4109 

opinion  of  Count  Sclopis 4108 

opinion  of  Mr.  Staompfli 4109 

prescription  and  usncaption  considered 4181 

International  Law  InatitutCf 

rules  for  arbitration  proposed  by,  1875 5058 

Interparliamentary  Conference,  IS 95, 

court  of  international  arbitration  proposed  by 5064 

Interreniion, 

contract  against,  considered 2318 

right  of  government,  in  behalf  of  claimants 2313 

nationality  of  claimants  required  in  cases  of 2322 

questions  of  allegiance  and  government  protection,  Alabama 

claims  cases  .• 2349 

effect  of  assignments  of  claims 2381 

change  of  national!  ty  of  claimant  as  affecting 2401 

power  to  settle  claims 2419 

Invading  Forces, 

acts  of 2902 

Invasion, 

responsibility  of  neutral  for,  considered;  St.  Albans  raid,  1864. ..  4042 
Ipswich  Hirer, 

decision  as  to  mouth  of 474 

Iroquois  Iliver  {see  also  St.  Lawrence  River), 

named  in  treaty  of  peace,  1783 1 

Islands  in  Bay  of  Fundy, 

unsuccessful  attempts  to  settle  title  to 45 

decision  of  commissioners 62 

*' Isaac  McKim,"  Schooner, 

claim  for  seizure  rejected,  on  ground  of  trading  with  an  enemy. ..  2815 
Isle  Hoy  ale, 

disagreement  as  to  boundary  line 180, 185 

Isles  Fhilipeanj, 
location  considered 180, 182 
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arbitration  hj  President  of  United  States  of  claim  of  Ernesto 

Cerroti  against  Colombia 2117 

of  Cravairola  boundary  diupute  with  Switzerland  by  United 

States  minister  to  Italy 2027 

of  claims  of,  against  Chile 4856 

against  Brazil 5018 

of  customs  case  with  Persia 5019 

of  Lavarella  claim  against  Portugal 5021 

protocol  with  Colombia  submitting  Cerruti  claim  to  arbitration 

of  President  of  the  United  States,  1894 4699 

"/<ato,"  Steamship, 
claim  for  damages,  illegal  seizure  for  alleged  violation  of  neu- 
trality laws 3067 

Iturria,  Francisco, 

con  tract  claim  for  supplies  to  Mexico,  allowed 3464 

Ive^s  Faint  {see  Joe's  Point). 

J. 
''Jahez  Snow,"  Ship, 

allowance  for  freight,  A  labama  claims  case 4272 

Jackson,  George, 

appointed  British  commissioner  to  fix  value  of  slaves,  Article  II., 

treaty  of  1822 366 

commissioner  under  Article  III.,  treaty  of  1822 370 

Jackson,  John, 

claim  on  account  of  arrest,  etc.,  disallowed 3301 

Jackson,  Fresident  Andrew^ 

reprisals  against  France  recommended  by 4464 

message  of  1835,  French  indemnity 4466 

**  Jamaica,^'  Ship, 

claim  disallowed ;  seizure  by  cruiser  armed  in  United  States 3983 

^^  James  Douglas,"  Schooner, 

claim  for  appropriation  of,  dismissed 3726 

*'  James  Maury,"  Ship, 

compensation  for  enforced  services,  etc.,  Alabama  claims  cases. ..     4228 
**  Jane,"  Brig, 

claim  for  illegal  detention,  etc 3119 

Jansen,  Charles  J,, 

claim  for  confiscation  of  bark  Francis  Falmer  by  Maximilian  authori- 
ties rejected 2902 

Japan, 

arbitration  of  claim  of,  against  China 4857 

of  Peru  against;  ship  Maria  Luz 5034 

unsettled  question  with  China  as  to  Loochoo ^ 5046 

Jar  del,  Ferny, 

claim  disallowed ;  losses  during  bombardment 3702 

Jaroslowskyj  Jacob, 

claim  rejected  on  gr  ound  (►f  trading  witli  an  enemy 2818 

Jarr,  Feter, 

effect  of  declaration  of  intention  in  case  of 2707 


Digitized  by 


Googl( 


5168  INDEX. 

Jay  J  John  J  Page. 

depoBitioD  as  to  river  St.  Croix  boiinilary  line 20 

negotiations  to  sccuro  payment  of  debts  due  British  creditors 275 

redress  for  seizures  by  British  vessels 306 

peace  commissioner,  1783 1 

treaty  negotiated  by,  1794 5 

Jay  Treaty,  1794, 

commission  authorized  by  Article  V 5 

under  Article  VI 271 

under  Article  VII 30S> 

text  of  articles  relating  to  boundaries  and  claims  commissions  .. .     4720 
Jeannaud,  Jean, 

claim  for  wanton  destruction  of  property  by  troops 3000 

Jeannoiat,  Alfred, 

claim  allowed ;  wanton  damage  by  troops 3673 

Jecker  Bonds, 

issued  by  Mexico 1290 

Jefferson,  Tlioman,  Secretary  of  Stale, 

definition  of  position  as  to  neutrality,  1793 314 

note  to  British  Minister  Hammond,  June  «5,  1793;  fitting  out  of 

French  privateers 3995 

November  8, 1793 ;  maritime  J urisdictitm  claimed 3976 

September  5,  1793 ;  restitution  for  French  seizures 3973 

to  French  Minister  Genet,  June  5,  1793;  prohibiting  arming  of 

cruisers  in  United  States  ports,  etc: 4010 

June  25,  1793 ;  temporary  detention  of  seizures  requested 4005 

August  7,  1793;  forbidding  fitting  out  of  cruisers  in  Unit4$d 

States  ports,  etc 3996 

from  M.  Genet,  November  29, 1793;  refusal  to  restore  prizes, etc.     4006 
Jeffries,  Xoah  L., 
appointed  United  States  commissioner,  Venezuela  Steam  Trans- 
portation Company  arbitration 1710 

Jemot,  Charles, 

claim  allowed;  illegal  arrest,  etc 3271 

Jennings,  Laughland  if-  Co,, 

claim  dismissed ;  failure  to  pursue  legal  remedies 3135 

Jewell,  Harvey, 

judge,  first  Alabama  claims  court 4642 

Joes  Point, 

mouth  of  St.  Croix  River 30,45 

^'Johu  S.  Bryan,*-  Schooner, 

claim  allowed ;  unlawful  seizure 4613 

**John,^*  Schooner, 

claim  allow^cl ;  seizure  after  conclusion  of  peace 3793 

Johnson,  Alesander  S., 
appointed  United  States  commissioner,  arbitration  of  claims  of 

Hudson's  Bay  and  Puget's  Sound  Agricultural  companies  ..       240 
Johnson,  Cave, 
commissioner  for  Ignited  States,  arbitration  of  Paraguay  Naviga- 
tion Company's  claim 149(> 
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claim  for  seizure,  on  ground  of  communicating  with  an  enemy.. .  2817 

Johnson-Clarendon  Convention ,  1869 y 

concluded 504 

rejection  of,  by  the  Senate 507 

satisfaction  of  Mr.  Seward  with 506 

lohnsoUy  James y 

claim  for  losses,  nonliability  of  (ilovemment  for  lawless  acts 3031 

'Ohnson,  Mr., 

American  surveyor,  northeastern  boundary 77 

Johnson^  lievcrdy, 

appointed  minister  to  England 501 

convention  signed  with  Lord  Clarendon 504 

with  Lord  Stanley 503 

negotiations  for  settlement  of  Alabama  claims,  etc 503 

private  counsel,  London  commission  of  1853 404 

Johnston,  Geo.  Pt-n, 

claim  allowed ;  unnecessary  damage  to  property 3673 

Joint  High  Commission,  1871, 

appointment  of 535 

consideration  of  civil- war  claims 683 

of  fishery  question 714 

of  northwestern  boundary 224 

duties  of  neutrals  considered 541 

rules  adopted 543 

indirect  claims,  reference  to  consideration 629 

instructions  to  British  conimisbioners 539 

to  American  commissioners 540 

personnel  of 536 

procedure 537 

treaty  concluded 546 

text 547 

ratification 553 

Joinville,  Prince, 

suggested  as  umpire,  London  commission  of  1853 394 

Jonan,  Augustus, 

claim  for  illegal  arrest,  etc.,  allowed 3251 

''  Jones,"  nark, 

illegal  seizure  for  alleged  slave  trading ;  damages  allowed 3046 

Jones,  John  C, 

claim  for  invalid  acts  of  Mexican  state  authorities 3018 

Joneii,  JViUiam  A., 

claim  for  illegal  detention  etc.,  allowed 3253 

Judicial  Authority, 

abuseof 2050,2052,2057,2065,2072 

responsibility  for  acts  of;  cases 3008 

Judicial  Decisions, 

case  of  Le  More  &.  Co.,  dismissed ;  ownership  denied 3232 

claim  of  G.  G.  &  S.   Rowland  allowed;  indemnity  for  wrongful 

seizure,  etc 3227 

international  effect  of;  case  of  Betsey,  prize  capture 3160 
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cases  involving  pnrsuit  of 3126 

claims  arising  out  of  failure  of 3073 

case  of  Mechanic,  failure  to  appeal 3210 

Judicial  Remedies,  Obstruction  of, 

commission  to  settle  claims  of  British  creditors  barred  by 271 

failure 292 

consideration  of,  commission,  Article  VII.,  Jay  Treaty,  1794 332 

"Julius  Ccesar,"  schooner, 

claims  allowed ;  illegal  capture,  etc 3899 

Junta,  Central  Republican, 

of  Cuba  and  Puerto  Eico 1023 

Jupiter  River, 

decision  as  to  mouth  of 488 

Jurisdiction  (see  also  Fur-Seal  Arbitration), 

exemption  from,  stress  of  weather 1055 

local,  over  ships  of  war 4364 

of  arbitration  commission ;  disagreement  of  commissioners  under 

ArticleVIL,  Jay  Treaty,  1794 324 

opinion  of  Lord  Chancellor  Loughbridge 326 

considered  in  Mexican  claims  Arbitration,  1840-41 1241 

of  commissions  over  bond  cases  considered 3591 

over  public  vessels  considered 4084 

power  of  arbitrators  to  determine  their 2277 

power  of  commissioners  to  determine  their 324, 1141, 1143, 2277 

question  as  to,  of  commission 1628 

right  of  governments  to  intervene  in  behalf  of  claimants 2313 

Jurisdiction,  Territorial  (see  Territorial  Jurisdiction). 

Jus  Angaries, 

services  claimed  under 3768 

'"Justina,"  Bark, 

allowance  for  passengers  put  on  board  by  Alabama 4308 

K. 
Kamanistiquia  River, 

claimed  as  part  of  northern  boundary 180 

Kane,  John  K,, 

commissioner,  French  indemnity  1831 4461 

notes  on  action  of  commission 4471 

Katahdin,  Mount, 

survey,  northeastern  boundary 77 

'' Eearsarge,"  U.  S.  S,, 

observance  of  neutrals'  rights  in  action  of,  with  Alabama 1117 

Kellar,  Edgar^ 

allowance  for  retention  of  bond 3065 

Kellett,  E.  V., 

arbitration  of  question  of  assault  by  Siamese  police  on 1862 

Kellogg,  Ensign  H,, 

appoiut<ed  American  commissioner,  Halifax  arbitration 727 

Kenneheck  River, 

decision  as  to  mouth  of 478 
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oontraot  claim  considered 3474 

Kennedy  and  Shellaharger, 

counsel  for  claimant,  Van  Bokkelen  arbitration 1813 

**  KeorgeoTf"  Steamer, 

payment  for  loss  of,  out  of  Chinese  indemnity  fund 4637 

Ker/ord  and  JenJcins, 

claim  disallowed ;  losses  from  alleged  illegal  detention 3785 

Kern,  Santiago^ 

citizenship  determined  by  domicil 2719 

King,  George  E., 

award  by,  as  commissioner  to  assess  damages,  fur-seal  arbitration .    2123 
King-Hatokshury  Convention,  180S, 

boundaries  named  in  unratified 45, 68 

King,  Peter  V,,  4-  Co,, 

claim  disallowed ;  judicial  remedy  to  be  pursued 3148 

King,  Bufue, 

instructions  as  to  fixing  northeastern  boundary 67 

negotiations  to  settle  claims  of  British  creditors  barred  by  legal 

obstructions 295 

treaty  concluded 298 

King,  William, 

commissioner,  Florida  treaty,  1819 4500 

Knox,  General, 

investigation  of  eastern  boundary  dispute 4 

Knox,  George  T., 

averment  of  domicil  and  citizenship  by  claimant  a  requisite 2166 

Koppel,  Bendix, 

appointed  United  States  arbitrator,  claim  of  the  Montijo 1426 

Kouchibougnac  River, 

decision  as  to  mouth  of 477 

Kuhnagel,  David, 

certificate  of  naturalization  annulled 2647 

Kueeerow,  Henri, 

on  Geneva  arbitration 668 

L. 

La  Ahra  Silver  Mining  Company, 

statement  of  claim,  Mexican  Claims  Commission,  1868 1327 

investigation  of  charges  of  fraud  ordered  by  Congress 1332 

report  by  Mr.  Bayard 1343 

refeiTed  to  Court  of  Claims 1348 

"  La  Conetancia,"  Ship, 
statement  of  award,  Colombian  claims  commission,  1861 ;  recon- 
sidered commission  of  1864 1398 

claim  for  damages  for  seizure  of,  disallowed 2729 

La  Torre,  Field  Marshal, 
blockade  notice  by 4533 

Lahrot,  Auguste, 
claim  of  executor  allowed ;  property  destroyed  by  troops 3706 
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olaim  allowed ;  detention  under  mi litary  orders 3791 

Lac  la  Pluie, 

agreement  aa  to  boundary  to  northwestern  point  of  Lake  of  the 

Woods  from 187 

boundary  by  treaty  1842  from  Lake  Superior  to 193 

disagreement  as  to  boundary  line  from  Lake  Superior  to 180, 18G 

LacheSf 

eft'ect  of,  on  international  claims 4181 

Lacoate,  «/.  B,, 

claim  disallowed ;  possession  by  authorities 3722 

Lagos,  Portugal, 

violation  of  neutrality  of,  by  British  fleet,  1759 1 126 

Lagueruene,  P.  A,, 

nonliability  for  lawless  acts  of  a  mob ;  case  of 3027 

Laird f  Mr,, 

declaration  as  to  Alabama 566 

"  Lairds'  Ironclads,'* 

case  of,  considered  in  American  case,  Geneva  arbitration 586 

in  British  case,  Geneva  arbitration • 606 

Lake  and  Land  lioundary, 

commission  to  settle,  from  Lake  Huron  to  northwestern  point  of 

Lake  of  the  Woods 171 

Lake  Erie, 

boundary  in 166 

commission  to  settle  boundary  line  through 162 

Lake  Erie  Raid, 

claim  for  losses  disallowed 4054 

failure  of  due  diligence  alleged 4054 

Lake,  Harvey, 

accepting  alien  military  commission  forfeited  rights  of  citizen- 
ship      2754 

Lake  Huron, 

boundary  in 166 

commission  to  settle  boundary  line  through 162 

boundary  from,  through  Lake  Superior  to  northwestern  point  of 

Lake  of  the  Woods 171 

Lake  of  the  Woods, 

agreement  as  to  boundary  from  Lac  la  Pluie  to  northwestern  point 

of 187 

boundary  settled  by  treaty  of  181S  to  Rocky  Mountains  from 196 

determined  by  commission  to  Rockj^  Mountains  from 236 

commission  to  settle  boundary  from  Lake  Superior  to  most  north- 
western point  of 171 

boundary  from  Pigeon  Lake  not  surveyed 236 

Lake  Ontario, 

boundary  in 166 

commission  to  settle  boundary  line  through  162 

Lake  Superioi', 

agreement  of  boundary  in 185 

boundary  by  treaty  of  1842  to  Lake  of  Woods  from 193 

commission  to  settle  boundary  through 171 
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Lamartintj  Af.,  Pago. 

suggested  as  umpire,  London  commission  of  1853 394 

Landreau,  John  C, 

claim  against  Chile  for  guano  discoveries  in  Peru  dismissed 3584 

Lanen,  Arthur, 

agent  for  >^ance,  I'^enoh  and  American  claims  arbitration 1136 

Lapae  of  Time, 

eft'ect  of  laches  on  international  claims 4181 

Latitude  54°  40', 

treaty  with  Russia  as  to 207 

Laurens,  Henry, 

peace  commissioner,  1783 1 

Laurent,  Messrs., 

responsibility  of  neutral  residing  in  belligerent  territory 2671 

Lavarello,  Michelangelo, 

arbitration  of  case  of  quarantine  detention,  Italy  and  Portugal..     5021 
**Lawrefice,"  Brig, 

national  protection  forfeited  by  engaging  in  slave  trade 2824 

Lazare,  A,  H,, 

arbitration  of  claim  against  Haiti 1749 

protocol  with  Haiti,  arbitration  of  claim  of;  1884 4768 

time  extended ;  1885 4769 

Le  Havre  River, 

decision  as  to  mouth  of 480 

Le  More,  Alfred  C.  and  Jules, 

claims  allowed ;  illegal  imprisonment,  etc 3311 

Le  MarCy  G.A.,i$'  Co., 

claim  rejected ;  previous  judicial  decision . 3232 

Leavenworth,  Elias  W., 

appointed  American  commissioner,  Colombian  Claims  Commis- 
sion, 1861 1371 

Ijthret,  Elise, 

citizenship  acquired  by  naturalization  of  husband 2488 

Lederer,  Baron, 

selected  as  umpire,  Spanish  Claims  arbitration 1047 

Lee,  Attorney-deneral, 

opinion  on  powers  of  a  majority  of  arbitration  commissioners 10 

Lefaivre,  A.  A., 

commissiom^r  for  France,  French  and  American  claims  arbitra- 
tion       1136 

Lefreau  River, 

decision  as  to  mouth  of 477 

Legal-Tender  Act, 

claim  of  William  Adam,  for  difference  in  value  of  money  by  rea- 
son of,  disallowed 3066 

Legge,  Francis, 

commission  to,  as  governor  of  Nova  Scotia 51 

Leggett,  Aaron, 

claim  against  Mexico  considered  by  commission  of  1849 1275 

Leichardt,  E.  F.  U'., 

claim  disallowed ;  failure  to  pursue  judicial  remedy 3133 
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Leonard^  JohUj  Pa«e. 

claim  of  executors  disallowed;  judgment  of  foreign  court 4546 

rE$oarbot,  ''french  Historian,'' 

mention  of  St.  Croix  River  by 16 

Levyj  Henrietief 

case  of,  citizenship  considered 2514 

Levy,  Samuel  G., 

claim  allowed;  illegal  detention,  etc 32S5 

Lewenhaupi,  Count  Carl, 

selected  as  umpire  Spanish  claims  arbitration 1048 

Lewis,  Sheldon, 

claim  for  illegal  seizure,  etc.,  by  customs  authorities 3019 

Liberia, 

arbitration  of  boundary  dispute  with  Great  Britain 4948 

Liberty, 

to  take,  dry,  and  cure  fish  under  treaty  of  1783 426 

renounced  by  treaty  of  1818 426 

admitted  under  treaty  of  1854 427 

Liberty  to  Take  Fi$h, 

early  discussions  with  Great  Britain  as  to 703 

position  of  Lord  Bathurst 707 

renounced  under  treaty  of  1818 709 

Licensee;  Fishing, 

granted  by  Canadian  and  Nova  Scotian  Governments 712 

Lieber,  Francis, 

chosen  umpire,  Mexican  Claims  Commission,  1868 1300 

death  of 1303 

Lincoln,  General, 

investigation  of  eastern  boundary  dispute 4 

Limitation  and  Prescription, 

effect  of  lapse  of  time  on  international  claims 4179 

lapse  of  time  no  bar  to  claims,  treaty  of  1853  with  Great  Britain.    4179 

neglect  a  bar  to  claim 4180 

prescription  discussed,  Venezuela  Claims  Commission,  1885 4181 

Listen,  British  Minister, 

discussion  of  powers  of  arbitration  commissioner 11 

visit  to  Providence 28 

Little,  John, 

appointed  United  States  commissioner,  Venezuela  Claims  Commis- 
sion, treaties  of  1885,1888 1676 

Liverpool  River, 

decision  as  to  month  of 480 

Livingston,  John  R*,jr., 

commissioner  Neapolitan  indemnity 4582 

Livingstone,  Edward, 

proposal  for  settling  northeastern  boundary , 139 

^*  Lizzie  Thompson,"  Ship,  {see  also  Arbitration  of  Georgiana  and  Lizzie 
Thompson,  1862), 

seizure  of,  in  Peru 1595 

treaty  with  Peru,  arbitration  of  claim  of;  1832 4785 
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Lloyd,  Captain,  Page. 

report  on  destruction  of  General  ArtMirong 1076 

'*Lodi,"  Schooner, 

claim  for  illegal  seizore  by  militai:y  forces  not  allowed 3666 

Logan,  C.  A,, 

arbitration  of  Chilean- Per  avian  accounts  by 2085 

Lohra,  Peter, 

secretary  of  Spanish  Spoliations  Commission,  treaty  of  1795 1002 

London  Commission  under  Treaty  of  1853, 

claims  submitted  and  adjusted. 391 

London  Lloyds, 

not  allowed  payment  from  Geneva  award 4672 

Long  Lake, 

boundary  through 180,192 

Longstroth,  James  M., 

claims  dismissed ;  arrest  and  loss  of  business 3783 

Loochoo, 
unsettled  question  between  China  and  Japan  as  to ;  mediation  of 

General  Grant 5046 

Loroka**  Arrow, ^* 

controversy  in  China  about ;  results 4627 

'*  Lord  Nelson,"  Schooner, 

claim  considered  by  commission  of  1853 413 

disallowed;  date  of  claim. 4390 

Loring,  Mr,, 

American  surveyor,  northeastern  boundary 77 

Loss,  Mr. 

British  surveyor,  northeastern  boundary 77 

Loughbridge,  Lord  Chancellor, 
opinion  as  to  Jurisdiction  of  commission  under  Article  VII.,  Jay 

Treaty,  1794 326 

Louisiana, 

cession  to  France  by  Spain 4433 

**  Louisiana,"  Schooner, 

claim  allowed;  illegal  capture 3901 

"  Louisiana,"  Ship, 
claim  disallowed;  destroyed  in  escaping  from  privateer;  Alabama 

claims  case 4303 

Lorell,  Benjamin  D,, 

claim  for  alleged  seizure  of  goods^  disallowed 3398 

Lovett,  Frederick  H., 

claim  rejected ;  acts  of  convicts  in  revolt 2990 

Lowe,  Charles,  et  aU, 

claim  for  illegal  detention,  allowed 3270 

Lowndes,  James, 

appointed  commissioner,  Spanish  claims  arbitration 1047 

Loyalists, 

grants  by  Nova  Scotia  to,  eastern  boundary  dispute 4 

Lynn,  William  S., 
claim  disallowed;  alleged  illegal  expulsion 3354 
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M. 

Mabou  River,  Page, 

decision  aa  to  mouth  of 486 

McAlleti^a  Case, 
engaging  in  politics  by  alien  a  violation  of  neutrality 2823 

Macanlaif,  T,  B., 
suggested  as  umpire,  London  commission  of  1853 395 

MoCalmont,  Greaves  «f'  Co.^ 
refund  of  duties ;  act  of  belligerent  government 2866 

McCann,  Johnj 
claim  allowed ;  illegal  arrest,  etc 3294 

MoClure,  William, 

commissioner,  French  indemnity,  1803 4436 

journal,  published  by 4446 

McDonald,  Augustine  H., 

award  by  civil- war  claims  arbitration 699 

claim  allowed ;  cotton  purchased  under  permit 3683 

decision  of  Supreme  Court  as  to  ownership  of  award 701 

Macdonald,  Sir  John 
appointed  member  of  joint  high  commission,  1871 536 

Macdonald,  Thomas, 
appointed  British  commissioner  under  Article  VI.  of  Jay  Treaty, 

1794 278 

notes  submitted  by 281 

opposi  I  ion 285 

** Macedonian**  Arhiirationf  1858, 

history  of  claim  against  Chile 1449 

diplomatic  negotiations 1452 

statement  of  Chilean  contentiou 1453 

reply  of  United  States 1455 

treaty  concluded 1460,4689 

claim  submitted  to  King  of  Belgium  as  arbiter 1461 

acceptance  of  King  of  Belgium 1462 

sabmission  of  cases 1462 

award  of  umpire 1462 

amount  awanled 1466 

^*  Macedonian,^*  lirigy 

claims  allowed ;  unlawful  contiscations 4602 

treaty  submitting  claims  to  arbitration,  1858 4689 

Machado,  John  A., 
claim  allowed ;  illegal  arrest   3273 

Machado  J  Juan  N,, 
selected  aa  umpire,  Venezuela  Claims  Commission,  1866 1660 

Machias  River, 
decision  as  to  mouth  of 478 

Macias,  Jose  M., 
claim  allowed ;  embargo  of  alien's  property 3775 

McKee,  Col.  John, 
commissioner,  occupation  of  East  Florida 4520 

McKenny,  J.  G.  A,, 
claim  for  property  destroyed  rejected;  Zuloaga  revolution  in 

Mexico 2881 
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MoKeoton,  Robert,  Page. 

claim  allowed ;  illegal  detention,  etc 3311 

MackiCf  James  S,, 

appointed  United  States  commissioner,  Pera  Claims  Commission, 

1863 1616 

McKinley,  President  Williamj 

approval  of  international  arbitration  in  inaugural  address 988 

McLane,  Louis, 

proposal  for  settling  northeastern  boundary 139 

negotiations  for  settling  northern  boundary 212 

MoLeod,  Alexander,  "i' 

claim  on  account  of  steamer  Caroline,  considered  by  commission  of 

1853 412 

settlement  of  claim  of 2419 

McManus  BrotherSy 

claim  for  forced  loan,  disallowed 3411 

MaoMurdo,  Edward, 

arbitration  of  claim  against  Portugal  for  seizure  of  Delagoa  Bay 

Railway '. 1865 

MoTavish,  John, 

appointed  British  commissioner  to  fix  value  of  slaves,  Article  II., 

treaty  of  1822 :...,...      366 

Madan,  Cristobal, 

claim  allowed ;  embargo  of  alien's  property 3781 

naturalization  of,  sustained 2638 

Madawaska,  Fief  of, 

location  of,  northeastern  boundary 109, 115 

Madatvaska,  Settlement, 

claim  of  Great  Britain,  northeastern  boundary  arbitration,  as  to 

location 109 

claim  of  United  States 115 

disputes  in,  arising  from  boundary  question 145 

between  Maine  and  New  Brunswick,  as  to  title  of 85 

** Madeira,'*  Jirigantine, 

claim  allowed ;  collision  with  Government  vessel 4395 

Madison,  James, 

admissions,  northeastern  boundary 67, 87 

Magaguadavic  River, 

claimed  by  United  States  as  St.  Croix  River 4 

decision  as  to  mouth  of 477 

position  of 3 

testimony  of  Indians  as  to  identity  of  St.  Croix  River 20 

Magdalen  River, 

decision  as  to  mouth  of 487 

Magellan,-  Straits  of, 

freedom  of  navigation  of * 4854 

Maine, 

action  in  1838  as  to  northeastern  boundary 140 

admitted  as  a  State 85 

boundaries  of,  proposed  by  Livingston  and  McLane 139 

of  province  of,  under  charter  of  1639 91 
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Maine — Continaed.  Page, 

dispnte  with  New  Brunswick  as  to  Aroostook  and  Madawaska 

settlements 85 

negotiations  with,  as  to  northeastern  boundary 138 

payment  to,  on  account  of  northeastern  boundary 153 

Majority,  Powers  of, 
considered,  commission,  St.  Croix  boundary 10 

Manasse  cf-  Co,, 
claim  allowed ;  supplies  furnished  Mexico 3462 

Manila, 
seizure  and  sale  of  bark  Masonic  at 1055 

Map  A, 
used  by  northeastern  boundary  convention,  1827 89 

Maps, 

early  French,  eastern  boundary 3 

for  boundary  under  Webster- Ashburton  Treaty  193 

lack  of,  with  treaty  of  peace,  1783 2 

of  ancient  British  provincial  boundaries 118 

official,  northeasteru  boundary  convention,  1827 89 

*  'red  line  map  "  of  peace  commissioners,  1783 154 

used  by  American  commissioners,  1783 ;  disappearance 156 

Maroy,  William  L., 

negotiation  of  reciprocity  treaty  of  1854  by 426 

appointed  American  commissioner,  Mexican  claims  arbitration, 

treaty  of  1839 1220 

Mare  Clausum, 

ukase  of  1821  as  to  Alaskan  waters 756 

protest  of  United  States 756 

protest  of  Great  Britain 759 

Margnerite  River, 
decision  as  to  mouth  of 486 

'' Maria  Luz;*  Ship, 
arbitration  of  dispute  between  Peru  and  Japan ;  case  of 5034 

Marie,  Leontine, 
claim  allowed ;  illegal  confiscation  under  revenue  laws 3373 

Maritime  Jurisdiction  {see  also  Territorial  Jurisdiction), 

asserted  over  Chesapeake  Bay ;  case  of  Alleganean 4332 

claim  of  Spanish  authorities,  case  of  Colonel  Lloyd  Aspinwall 1011 

fishing  in  Bay  of  Fundy;  case  of  Washington 4342 

limit  of  territorial  protection  claimed 1793, 3976 

Marks,  Jonas, 
claim  allowed  ;  property  taken  by  troops 3722 

Married  Women, 

citizenship  of,  as  derived  from  husband 2483 

under  laws  of  various  countries 2501 

Mars  Hill, 

contention  of  United  States  as  not  a  boundary  line 103 

survey 77 

Marsh,  George  P., 
arbitration  of  Cravairola  boundary  dispnte  between  Switzerland 

and  Italy,  by 2027 
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Marshall,  John,  Page, 

letter  as  Secretary  of  State  as  to  citizenship 1001 

Martial  Law, 

authority  of 3321 

consideration  of  effect  of,  by  Commissioner  Aldis 3321 

**  Mary,''  BHg, 

claim  disallowed  for  seizure  under  revenue  laws 3374 

^'Mary  Lmoell,''  Brig, 

claim  for  seizure  rejected,  on  ground  of  unlawful  expedition 2772 

**  Mary,"  Ship, 

claim  disallowed ;  losses  from  presence  of  A  labama 4304 

**  Masonic''  Arbitration, 

arbitration  agreed  to.. 1060 

arbitrator  selected,  Baron  Blanc 1060 

award  of  arbitrator 1062 

grounds  of  decision ;  payment 1064 

seizure  of  the  vessel 1055 

diplomatic  negotiations 1056 

judicial  proceedings  and  decision 1057 

Massachusetts, 

action  of,  as  to  St.  Croix  River  boundary 4 

payment  to,  on  account  of  northeastern  boundary 153 

Massachusetts  Bay  Colony, 

charter  of,  October  7,  1691..., 92 

Massachusetts  Bay,  Province, 

claim  of  Qreat  Britain,  northeastern  boundary  commission,  as  to 

limits 109 

Massicott,  William, 

claim  disallowed ;  confiscation  under  revenue  laws 3374 

Matawamkeag  River, 

survey  of 77 

Mather  ^  Glover, 

claim  for  illegal  seizure  allowed;  failure  of  judicial  remedy 3231 

Matthews^  Gen,  George, 

operations  as  commissioner  to  occupy  east  Florida 4520 

Majcimilian, 

nonliability  of  Mexico  for  acts  of  government  of;  history  of  occu- 
pation       2902 

Maxwell,  Peter, 

claim  allowed ;  confiscation  of  alien's  property 3750 

Meade,  Biohurd  W,, 

claim  considered  by  commission  under  Florida  treaty,  1819 4502 

Measure  of  Damages, 

allowance  for  loss  of  freight,  etc. ;  cases  of  Highlander,  Jabez  Snoic, 

and  Sonora 4272 

for  market  rate  of  goods  destroyed ;  case  of  Alert 4287 

basis  of,  French  indemnity  commission,  1831 4482 

case  of  Winged  Racer,  value  of  goods,  freight,  etc 4242 

claim  for  enhanced  value  from  position  of  ship ;  case  of  Nora 4289 

for  losses  by  delay ;  case  of  Fisler,  Alabama  claims 4289 
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Measure  of  Damages — Continaed.  Page. 

compensation  for  detention ;  case  of  brig  William 4226 

for  enforced  Her  vices,  etc. ;  cases  before  court  of  commissioners 

of  Alabama  claimn 4228 

net  value  of  cargo  us ;  ca«e  of  Betsey y  Furlong,  master 4205 

case  of  Neptune 4216 

seizure  of  money ;  no  allowance  for  prospective  profits ;  case  of 

Mitchell 4226 

valuation  of  property,  Alabama  claims ;  case  of  Baillies 4306 

"  MedhaniCy "  Schooner, 
decision  of  prize  court  overruled,  on  ground  of  iree  ships,  free 

goods;  Ecuador  Claims  Commission 3221 

sustained,  failure  to  pursue  J  udlcial  remedy ;  Venezuelan  Claims 

Commission 3210 

"  Medea,"  Brig, 
claim  for  seizure,  considered  by  Ecuadorian  Claims  Commission.     1572 

disallowed 2729 

stati'meut  of  award,  Colombian  Claims  Commission,  1861;  recon- 
sidered, commission  of  186i 1398 

Mediation, 

distinction  between  arbitration  and 5042 

Medina,  Crisanto  <f'  Sons, 

claim  dismissed ;  naturalization  impeached 2583 

Memorials^ 

essential  features  of 2166,2201 

MenaHy  Grand  (see  Grand  Menan). 
Meng,  Denis, 

claim  disallowed ;  destruction  of  Donaldsonville 3689 

Mercer,  Jameny 

commissioner,  French  indemnity,  1803 4436 

'* Mercury,''  Shipf 

failure  of  restitution ;  damages  allowed 3043 

Merignhac,  M.  A,f 

passages  from  work  on  international  arbitration  by 4821 

' '  Mermaid, "  Sch  ooner, 
arbitration  of  claim  for  destruction  of;   Great  Britain  against 

Spain 5016 

Merrimac  Hirer, 

decision  as  to  mouth  of 474 

Mexican  Claims  Commission,  Treaty  of  1SS9, 

history  of  claims 1209 

consideration  of  claims  in  Congress 1214 

diplomatic  negotiations 1216 

treaty  concluded  ;  jirovisions .' 1218 

commissioners  named  by  United  States,  William  L.  Marcy,  John 

Rowan 1220 

by  Mexico,  Pedro  Fernandez  del  Castillo  and  Joaquin  Velazquez 

do  Leon 1220 

umpire  named  by  King  of  Prussia,  Barou  Koenne 1224 

first  meeting  of  commission 1221 

question  as  to  oaths  of  commissioners 1221 
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Mexican  Claims  CammissUmf  Treaty  of  18S9 — Continued.  Pace. 

organization 12123 

l*ales  of  procedure  considered 1224 

adopted 1228 

mode  of  presenting  claims 1229 

method  of  consideration ;  reports  to  umpire 1230 

end  of  commissioned  work 1231 

unfinished  business 1232 

disposition  of  papers 1236 

character  of  claims  considered : 1244 

jurisdiction  decide<l  by  commission  itself 1241 

treaty  of  1843  to  provide  for  payment 1245 

assumption  by  United  States  of  unpaid  installments 1248 

umpire's  decision,  efforts  to  secure  reports  of  reasons  for 1238 

case  of  Ann;  unlawful  detention 4346 

Augusta;  unlawful  seizure 4346 

G.  G.  Sl  S.  Howland ;  wrongful  seizure  of  goods 3227 

Galaxy;  illegal  detention 3265 

Harmony ;  illegal  seizure  of  money 3044 

Jane;  illegal  detention 3119 

Mercy  Mitchell;  seizure  of  money 4227 

Santangelo ;  illegal  expulsion 3333 

cases  of  appropriation  of  property  considered 3714 

illegal  arrest,  etc.,  by  civil  authorities 3235 

claim  of  Dr.  John  Baldwin;  responsibility  of  de  fiicto  authorities  2859 

claims  for  forced  loans  considered 3409 

unlawful  confiscation,  etc.,  under  revenue  laws;  considered 3369 

contract  claims  considered 3426 

interest  allowed  in  cases  before 4324 

measure  of  damages  for  detention,  etc.,  case  of  brig  William 4226 

Mexican  Claims  Commission,  Act  of  1849, 

provisions  for '. 1249 

members;  George  Evans,  Robert  T.  Paine,  and  Caleb  B.  Smith. ..  1251 

first  meeting 1251 

awards ;  report  of  commission 1253 

table  of  money  awards 1284 

criticism  of  commission  by  Congressional  committees 1261 

high  character  of  commissioners 1262 

powers  and  jurisdiction  considered 1267 

procedure  adopted  by  commission 2134 

blockade  cases 3885 

case  of  Holies  and  Christian ;  illegal  seizures 3242 

Brent;  alleged  illegal  detention,  etc 3266 

Constitution;  illegal  seizure  for  defective  papers 3958 

Fanny;  alleged  detention 2779 

Felix;  trading  with  an  enemy 2800 

Isaac  McKim;  trading  with  the  enemy 2815 

J.  C.  Jones ;  illegal  acts  of  State  aathorities 3018 

Johnson ;  civil  disorders 3031 

Lagueruene ;  mob  violence 3027 

Lodi;  seizure  by  mil itnry  forces 3666 

5G27— Vol.  5 50  ^  . 
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case  of  Bolles  and  Christian;  illegal  seizures— Continued. 

Orient;  illegal  seizure  and  coudemnation 3229 

Parrott;  acts  of  judicial  officers 3009 

Rebecca;  responsibility  for  judicial  act 3008 

Susannah;  unlawful  seizure,  etc , 434^ 

Terry  and  Angus ;  loss  by  acts  of  troops 2993 

Topaz;  seizure  by  soldiers 2992 

claim  of  Aaron  Leggett  considered 1275 

Alexander  A.  Atocba  reexamined 1264 

George  A.  Gardiner  investigated 1255 

claims  for  alleged  illegal  expulsion  considered 3334 

appropriation  of  property  by  authorities 3714 

confiscation ,  etc.,  under  revenue  laws,  considered 3378 

forced  loans  considered 3409 

contra<'t  claims  considered ; 3429 

domicil  as  affecting  rights  of  claimants ;  oases 2657 

interest  allowance  considered 4326 

nonliability  for  acts  of  marauding  soldiers,  etc 2995 

responsibility  of  successful  revolutionists 2972 

Mejican  Claims  Commission^  1868, 

events  leading  up  to  convention  for 1287 

treaty  provisions 1292 

commissioner  for  United  States,  William  Henry  Wadsworth 1296 

for  Mexico,  Francisco  G.  Palacio 129<) 

Leon  Guzman 121^9 

Manuel  Maria  de  Zamacona 12i9 

umpire  chosen,  William  CuUen  Bryant,  declined 1299 

Francis  Lieber 1300 

Sir  Edward  Thornton 1303 

agent  and  counsel  for  Mexico,  Caleb  Cushing 1296 

Manuel  Aspiroz .' 1304 

Eleuterio  Avila 1304 

for  United  States,  J.  Hubley  Ashton 1286 

first  meeting ;  agreement  of  counsel , 1296 

extensions  of  time 1297 

suspension  of  proceedings 1305 

final  meeting 1309 

conclusion  of  umpire's  proceedings 1310 

jurisdictional  questions  considered 1352 

mode  of  i)re8euting  claims 1310 

number  of  claims  acted  on 1313 

procedure  and  practice  described 1355 

adopted  by  commission 2144 

decisions  on  questions  of 2156 

payment  of  awaids 1315 

interest  allowed 1317 

payment  of  installments 1321 

bond  cases  considered 3616 

>  of  Aspinwall,  tonnage  dues  exacted 2872 
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Mexican  ClaivM  Commission,  1565— Continued.  Page, 
case  of  Brooks;  seizure  of  property,  consequential  damages  not 

allowed 4309 

■  Dorris ;  nonliability  for  killing  by  soldiers  in  a  broil 3002 

Garrison,  steamer  Commodore  Stockton;  irregularities  of  judicial 

authorities 3129 

Giddings ;  violation  of  territory 4379 

Gotter;  alleged  illegal  arrest 3267 

Hill ;  arrest  for  extradition 3065 

Jansen ;  nonliability  for  acts  of  Maximilian  government 2902 

Keilar ;  Mexican  bond  retained 3065 

Lightner ;  detention  of  goods  by  customs  officials  sustained 2872 

McAllen ;  taking  part  in  politics 2823 

Mather  &.  Glover ;  failure  of  judicial  remedy 3231 

Mills ;  seizure  by  Texas  officers 3033 

Moses;  authority  of  commission,  judicial  remedies  considered..  3127 

Mossmau;  laches  a  bar  to  claim 4180 

Oriente;  unlawful  detention 3960 

Prats ;  property  destroyed  by  Confederate  authorities 2886 

seizure  of  contraband  goods 3885 

Stiickle ;  contract  with  Maximilian  authorities 2935 

Sumpier;  alleged  illegal  detention 3267 

Tripler;  taking  part  in  polities  a  violation  of  neutral's  rights.  2823 

cases  of  alleged  breach  of  neutrality 4027 

appropriation  of  property  by  authorities 3717 

Bagdad  claims 4029 

Donoughho,  etc.,  responsibility  for  judicial  acts 3012 

losses  of  property  in  time  of  war  considered 3668 

relating  to  judicial  proceedings 3127 

Heynosa  raid 4040 

Sabinas  Hidalgo  and  Villa  Aldama;  outrages  by  United  States 

troops 3006 

Webster,  Standish,  Conrow  and  Parsons;  acts  of  military  au- 
thorities   3004 

under  Avalos  tariff;  responsibility  of  military  authority 2868 

Znloaga  and  Miramon  govemmimts 2873 

claim  of  Dickens ;  robbery  of  cattle 3037 

Samuel  G.  Adams,  illegal  detention  of  vessel 3065 

Thadeus  Amat  (pious  fund) 1349 

claims  lor  alleged  illegal  expulsion,  etc.,  considered 3347 

illegal  arrests,  etc.,  by  civil  authorities 3243 

of  Weil,  and  La  Abra  Mining  Company 1324 

investigation  ordered  by  Congress 1332 

report  of  Mr.  Evarts 1334 

installments  paid 1336 

mandamus  refused  by  Supreme  Court  to  compel  payment 1338 

report  of  Senate  Foreign  Relations  Committee 1340 

report  of  Mr.  Bayard 1343 

second  refusal  of  mandamus 1345 

reference  to  Court  of  Claims 1347 
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contract  claims  considered 3462 

domicil  as  affecting  rights  of  claimants 2685 

affecting  national  character;  argument  of  Mr.  Ashton 2696 

opinion  of  Commissioner  Wadsworth 2709 

opinion  of  Commissioner  Palacio 2710 

opinion  of  Umpire  Lieber 2712 

decision  of  commissioners 2713 

engaging  in  unlawful  expedition,  bar  to  claim  for  seizure,  etc. ; 

Zerman  expedition 2753 

Indian  depredation  claims,  case  of  Aguirre 1307 

military  service  by  alien,  considered ;  cases 2752 

Piedras  Negras  claims;  responsibility  for  acts  of  Texas  soldiers..  3035 

responsibility  of  revolutionists;  cases 2973 

trading,  etc.,  with  the  enemy ;  cases 2816 

Zacualtipan  claims 3798 

Mexican- French  War, 

claims  against  France  for  losses  growing  out  of 1134 

Mexico, 

arbitration  of  claims  of  Great  Britain  against 4948 

award  of  Queen  Victoria,  claims  of  France  and,  1844 4865 

claims  against,  early  negotiations 1212 

pamphlet  of  Mr.  Gorostiza - 1213 

convention  of  France,  Great  Britain,  and  Spain  to  enforce 

claims 1289 

nonliability  for  acts  of  Maximilian  government;  cases  of  Jansen, 

etc 2902 

recognition  of  Zuloaga  government 1289 

responsibility  for  Zuloaga  and  Miramon  governments  considered.  2873 

suspension- of  payments  of  allowed  claims 1247 

treaty  provisions  for  settling  boundary  with  United  States 1358 

with  United  States;  claims  of  United  States  citizens,  1839. .  1218, 4771 

for  paying  awards  of  claims,  arbitration  1839  not  ratified,  1843.  1245 

claims  commission,  1848 1248 

mutual  claims,  1868 1292,4773 

time  extended 4776,4777,4778,4779 

war  delared 1247 

Michel,  John  F,, 

claim  dismissed ;  property  destroyed  during  capture  of  town 3670 

Middle  Ages, 

arbitration  in  the 4825 

Milan  Decree, 

trade  with  England  prohibited  by 4451, 4479 

reenacted  by  Murat 4575 

Military  Authorities, 

cases  of  alleged  illegal  arrest,  etc.,  by 3265 

responsibility  lor  acts  of;  cases 2992 

Military  Sei-vice, 

performance  of,  by  aliens 2389 

Miller,  Bafael  M  , 

claim  for  damages ;  responsibility  of  de  facto  authorities 2974 
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Mills,  William  W,,  Pape. 

claim  rejected ;  seizare  in  Mexico  by  Texas  authorities 3033 

compensation  for  enforced  services,  etc.,  Alahama  claims  case 4228 

Mingan  River, 

decision  as  to  month  of 488 

MinisterSf  Vniied  States, 

arbitration  before,  to  Brazil,  J.  R.  Partridge,  Dundonald  claim   .     2107 

to  Chile,  C.  A.  Logan,  accounts  of  Chile-Peru 2085 

to  Colombia,  W.  L.  Scruggs,  claim  of  Cotesworth  &  Powell 

against  Colombia 2050 

to  Guatemala,  E.  O.  Crosby,  British  Honduranean  claims 2106 

to  Italy,  George  P.  Marsh,  Cravairola  boundary 2027 

Minudie  River, 

decision  as  to  mouth  of 477 

MiramioM  River, 

disagreement  as  to  mouth  of 452 

decision  as  to  mouth  of 467 

Mir 4  River, 

decision  as  to  mouth  of 485 

Mitiones  Boundary  Arbitration, 

dispute  between  Argentine  Republic  and  Brazil  submitted  to 

President  of  United  States 1969 

case  of  Argentine  Republic 1970 

claim  of  Brazil 1989 

award  in  favor  of  Brazil 2020 

Mississippi  and  the  Fisheries, 

connected  by  commission  at  Ghent,  1814 705 

Mississippi  River, 

treaty  provision  for  survey  of  source  of,  1794 4720 

Mitchell,  Jelhro, 

claim  of  administratrix  allowed ;  seizure  of  money 4226 

Mitchell,  John, 

statement  as  to  St.  Croix  River 4 

MitchelVs  Map  of  1765, 

used  by  negotiators  of  treaty  of  peace,  1783 3 

letter  of  negotiators  of  peace  treaty  1784,  as  to 22 

used  before  commission.  Article  V.,  Jay  Treaty,  1794 23 

by  American  commissioners,  1783 ;  disappearance 156 

by  northeastern  boundary  convention,  1827 89 

Mohs, 

liability  for  acts  of ;  case  of  Lagueruene 3027 

Modus  Vivendi, 

as  to  fur-seal  fisheries 797,802,804 

MoiHo  River, 

decision  as  to  month  of 487 

Moke,  Moses, 

claim  allowed ;  forced  loan 3411 

Moliere,  Pedro, 

claim  for  illegal  arrest,  etc.,  allowed 3253 

nonliability  for  private  quarrel 3033 
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Molina,  Luis,  'Page. 

appointed  Costa  Rican  arbitrator,  Costa  Rica  Claims  Commissi  on.  1553 
Monroe,  James, 

appointed  minister  to  France 4414 

recall ;  speech  of  President  Barras 4422 

unratified  boundary  treaty,  1807,  signed  by 46, 69 

Monson,  Sir  Edmund^ 

arbitrator  of  Bntterfield  claim  against  Denmark 1186 

Mont  Louis  River, 

decision  as  to  month  of 487 

Montague  River, 

dinagreement  as  to  mouth  of 453 

Moniano,  Esieban  Guillermo, 
claim  of,  allowed  by  Peruvian  Claims  Commission  for  loss  of  Tes- 

sel  by  negligence  of  pilot 1630 

award  of  claim 1645 

Montejo,  Manuel  Antonio, 

claim  allowed ;  illegal  arrest,  etc 3277 

naturalization  of,  upheld  by  umpire 2646 

Montgomery,  William, 

claim  allowed ;  illegal  detention 3272 

**  Montijo,^*  Arbitration, 

history  of  seizure  by  Colombian  authorities 1421 

diplomatic  negotiations 1422 

agreement  with  Colombia,   submitting  claim  to    arbitration; 

1874 1425,4698 

arbitrator  for  Colombia,  Mariano  Tanco 1426 

for  United  States,  Bendix  Koppel 1426 

umpire  selected,  Robert  Bunch 1426 

arguments  submitted 1426 

award  of  umpire 1427 

agreement  of  arbitrators 1427 

contention  of  Colombian  arbitrator 1429 

reply  of  umpire 1430 

contention  of  United  States  arbitrator 1442 

concurrence  of  umpire 1442 

amount 1445 

payment  of  award 1446 

Moose  Island,  Maine, 
assigned  to  United  States  by  commission  under  Article  IV.,  Treaty 

of  Ghent 62 

claim  for  . , 45 

seized  by  British 46 

Mora,  Antonio  Maximo, 

naturalization  of,  upheld  by  umpire 2642 

Mora  4'  Morango, 

claim  allowed  j  embargo  of  alien^s  property 3782 

Morale,  General, 

blockade  of  South  American  ports  ordered  by 4533 

Morgan,  John  T., 

appointed  American  arbitrator,  Paris  fn r-soal  tribunal 805 
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Morillo,  Gen,  Pablo,  Tttge. 

decrees  of  blockade  issued  by 4494 

Morris,  Gouverncur, 

appointed  minister  to  France 4401 

negotiations  for  commercial  treaty 4402 

to  secure  surrender  of  posts  and  negroes,  recovery  of  debts.,  etc.      274 
Morse,  Alexander  Porter, 

appointed  United  States  agent,  Venezuela  Steam  Transportation 

Company  arbitration 1711 

chosen  referee  Van  Bokkelen  arbi  tration 1812 

Moses,  Isaac,  Assignee,  etc., 

claim  for  seizure  of  goods ;  authority  of  claims  commission 3127 

Mosquito  Territory, 

arbitration  of  dispute  between  Great  Britain  and  Nicaragua  as  to.     4954 
Mossman,  Gardner, 

claim  disallowed ;  lapse  of  time  in  presentation 4180 

Motley,  f/.  Lothrop, 

instructions  to,  as  to  Alabama  claims,  etc 512 

negotiations  with  Lord  Clarendon,  A labama  claims 516 

withdrawn 519 

Mumford,  John  J., 

secretary,  claims  under  Van  Ness  convention,  1834 4538 

Municipal  Courts, 

matters  for  cognizance  of 2313,2315,2317 

Munroe,  James  T., 

claim  allowed ;  illegal  detention,  etc 3300 

Murat,  King  of  Xaples, 

invitation  to  American  merchants,  1809 4575 

Murray  River, 

decision  as  to 460 

as  to  mouth  of 484 

Murta,  John, 

claim  allowed,  illegal  arrest,  etc 3294 

Musquash  Eiver, 

decision  as  to  month  of 477 

N. 
**Xaney,"  Schooner, 

claim  allowed ;  illegal  prize  capture 3815 

Nanticoke  River, 

decision  as  to  mouth  of 493 

'' Napier,'*  Brig, 

case  dismissed ;  failure  to  pursue  judicial  remedies 3152 

Napoleon  I, 

decrees  of,  as  to  American  ships 4448, 4451,  4452, 4453 

Napoleon,  Louis,  President  of  France, 

selected  to  arbitrate  General  Ammtrong  claim 1092 

**  Nashville,"  Confederate  Cruiser, 

case  of,  considered  in  British  case,  Geneva  arbitration 598 

contention  as  to  liability  for  acts  of,  Geneva  arbitration,  1871 4126 

opinions  of  commissioners 4128 

award;  no  violation  of  neutrality  by  Great  Britain 650,4129 
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aB  base  of  blockade  running  and  oontraband  trade 581, 621 

** Nathan  SteUon,"  Brig, 

olaim  allowed ;  failure  of  legal  proceedings 3131 

National  Losses, 
estimate  by  Senator  Sumner,  from  England's  recognition  of  bel- 
ligerency, war  of  1861-1865 511 

Nationality  (see  also  Assignment), 

abandonment  or  forfeiture  of  citizenship 2560 

allegiance  of  foreign-bom  children,  to  country  of  birth 2454 

as  affecting  claimants 1150 

case  of  Bouillotte 2650 

Jos^  Garcia  Angarioa 2621 

Criado 2624 

Govin 2629 

Knhnagel 2647 

Madan 2638 

Montejo 2646 

Mora 2642 

Rozas 2646 

Zaldivar 2630 

Zenea 2626 

change  of,  as  affecting  rights  of  claimants 2401 

of  flag  as  ruse  de  guerre 2360 

citizenship  as  derived  from  annexation  of  territory 2509 

by  birth 2449 

by  naturalization 2465 

of  children 2506 

of  married  women 2483 

of  natiiral-born  child  of  American  mother 2462 

declaration  of  intention  to  become  naturalized 2549 

double  allegiance 2518 

effect  of  domioil  on,  cases  before  Mexican  Claims  Commissinn 2695 

service  under  foreign  government 2467 

impeachment  of  naturalization  2583 

ownership  of  real  estate  in  Mexico  as  affecting  citizenship 2468 

proof  of  citizenship 2531 

requisites  of,  for  intervention 2322 

right  to  naturalize  aliens,  brief  of  Mr.  Morse 2611 

Naturalization  (see  also  Citizenship), 

annulment  of  certificate,  by  court,  case  of  Knhnagel 2647 

certificate  of  Jo8<^  Garcia  Angarica,  impeached  for  fraud 2621 

of  Kamon  Fernandez  Criado  y  Gomez,  impeached  for  fraud 2624 

consideration  of,  in  Cuban  claims 1041 

damages  inflicted  before ;  cases 2337 

denial  that  Spain  required  perpetual  allegiance 2610 

difference  between  domiciliation  and 2701 

double  allegiance  asserted  in  certain  cases 2602 

effort  of,  after  origin  of  claim 2332 

declaration  of  intention 2549 

cases  of  Jarr  and  Hurst 2707 

by  father,  case  of  Christopher  Gosch 2713 
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NaturalizaH(m—Coni\uned.  Page, 
effect  of,  after  origin  of  claim — Continued. 

on  rights  of  claimants 2401 

residence  a«  affecting  citizenship 2609 

fraudulent,  discussed  by  Marquis  de  Potestad 2631 

impeachment  of 2583 

order  of  court  annulling,  not  accepted ;  case  of  Bouillotte 2650 

proof  of,  considered 2537 

question  of  Alabama  claims 501 

retroactive  effect  of,  considered 2483 

right  to  question  validity  of,  certificate  considered 2593 

decision  of  Baron  Blanc's  finality  of  judicial  determination 2595 

protest  of  Marquis  de  Potestad,  right  to  review  adjudication  of 

a  court  claimed - 2597 

views  of  Mr.  Evarts,  that  arbitrators  have  judicial  character.. .  2598 
claim  of  Spanish  advocate  to  question  j udicial  determination  ..  2601 
claim  of  American  advocate  as  to  finality  of  judicial  determina- 
tion    2607 

validity  of  certificate  claimed 2612 

decision  of  umpire  Count  Leweuhaupt   denying  validity  of 

Buzzi's  certificate 2613 

not  accepted  by  Mr.  Blaine 2618 

withdrawal  of  cases  involving  citizenship 2619 

validity  of  judicial  decree  maintained  by  Mr.  Frelinghuysen . . .  2619 

agreement  of  arbitrators  of  ground  for  impeaching  certificates . .  2621 

settlement  of,  proposed  to  Great  Britain  by  Secretary  Seward 501 

instructions  to  Miuister  Johnson 502 

Navigatioitf 

of  Columbia  River 262 

of  lake  channels 170 

of  Passamaq noddy  Bay 62 

of  St.  John  Rivet 150,152 

Neapolitan  Indemnity  Convention  of  October  U,  1882^ 

invitation  for  American  trade  by  Murat 4575 

confiscation  of  American  vessels 4575 

protests  unavailable 4576 

negotiations  of  Pinckney 4576 

reply  of  Marquis  di  Cercello 4577 

of  Nelson 4578 

reply  of  Prince  of  Cassaro 4578 

convention  concluded 4581 

terms  of  convention ;  gross  sum  accepted 4581 

commissioners,   Wyllys  Silliman,  John  R.  Livingston,  jr.,  and 

Josephs.  Cabot 4582 

secretary,  Thomas  Swann,  jr 4582 

first  meeting 4582 

final  meeting 4587 

awards ;  aggregate 4587 

principles  of  decisions 4585 

pilchard  cases 4585 

report  of  commissioners 4587 

rales  of  procedure 4582 
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disagreement  of  commissionerB  as  to  boundary  in 173, 184 

boundary  settled  by  treaty  of  1842 193 

Negotiations,  Diplomatic, 

eflfect  of  telegraph  upon * 538 

''Negro  Fort,'*  Fla. 

destroyed  by  General  Jackson,  1816 4625 

Nelson,  John, 

negotiation  for  settling  Neapolitan  claims 4578 

Nelson,  Samuel, 

appointed  member  of  joint  high  commission,  1871 536 

Nemours,  Duo  de, 

suggested  as  umpire,  London  oommission  of  1853 394 

*'  Neptune,"  Ship, 

claim  allowed ;  prize  seizure  under  provision  orders 3843 

opinion  of  Commissioner  Gore - 3076 

of  Commissioner  Pinkney 3083 

of  Commissioner  Trumbull 3093 

Netherlands  {see  also  Holland), 
arbitration  of  boundary  dispute  with  France;  Dutch  and  French 

Guianas 4869 

claim  against  Dominican  Republic;  brig  Havana  Packet 5036,5081 

against  Portugal,  seventeenth  century 4849 

of  Costa  Rica  Packet,  Great  Britain,  against 4948 

against  Great  Britain,  East  India  trade 4838 

dispute  between,  and  Venezuela  as  to  Aves  Islands 5037 

with  France,  1816 4866 

treaty  with  Great  Britain,  1654 ;  seizure  of  ships,  etc 4834 

Netherlands,  King  of  the,  ' 

arbitrator,  northeastern  boundary  dispute,  convention  of  1827 90 

award  on  northeastern  boundary 119 

analysis  of 136 

protest  against 137 

waiver  of 137 

award  in  prize  arbitration  France  and  Spain 4873 

Neutral  Port, 

sale  of  belligerent  ship  in 3957 

Neutral  Rights  (see  Decrees,  and  Orders  in  Council). 
Neutral  Waters, 

claims  for  vessels  seized  in 3935 

right  of  belli<^ereut  to  pursue  a  vessel  into 1120 

Neutrality  (see  also  Armed  Neutrality), 

action  of  Kearsarge  and  Alabama 1117 

aliens  subject  to  laws  of;  Trumbull  case 3255 

holding  office  under  belligerent  violate ;  Eakins's  case 2819 

Whitty'scase 2820 

breach  of,  defined 1431 
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Neutrality— ConiAnned.  P»«e. 

case  of  Anglo-Chinese  flotilla 608 

cases  considered  by  commission  under  Article  VII.  Jay  Treaty^ 

1794 3967 

by  Mexican  Claims  Commission,  1868 4027 

under  Treaty  of  Washington,  1871 ;  Civil  War  Claims  Commis- 
sion   4042 

Geneva  arbitration,  Alabama  claims 4057 

claim  against  Portugal  for  violation  of;  case  of  General  Armstrong .  1079 

claims  based  on  unneutral  acts 1651 

coal  supplies  considered  as  aiding  belligerent;  Alabama  claims. ..  4097 

commissions  to  privateers  considered 4083 

consideration  of  duties  of  belligerents  in  neutral  territory 1122 

course  of  United  States  in  1793 571 

damages  for  infractions;  Alabama  claims 4112 

decision  of  Geneva  tribunal  as  to  due  diligence 654 

as  to  effect  of  a  commission 655 

as  to  extraterritoriality  of  war  vessels 655 

as  to  absence  of  notice 655 

as  to  supplies  of  coal 655 

declarations  by  Jefferson,  1793 314 

principles  of  armed,  by  Russia 993 

due  diligence  asserted  in  British  case,  Geneva  arbitration 610 

to  prevent  violation  of;  contention  in  Alabama  claims  arbitra- 
tion   4057 

duties  of 598,616,618 

4n  Alabama  claims 541,550,566,567,570,579 

duty  to  enforce 1200 

failure  of  England  to  observe,  during  rebellion,  contended  by  Min- 
ister Adams 496 

foreign  enlistment  act,  1819  (British) 603 

forfeiture  of,  by  trading  with  the  enemy ;  case  of  Felix 2800 

hospitality  to  belligerents 582 

hostile  acts  in  jurisdiction  of  neutral  forbidden 1119 

instructions  to  British  members  of  joint  high  commission  on 

maritime 540 

to  collectors  of  customs,  to  prevent  violation,  1793 3971 

rules  adopted 3973 

international,  not  municipal  law,  considered  as  measure  of  duty 

of,  Geneva  arbitration 4101 

law  of  United  States,  1794 570,3978 

neutral  waters  to  be  respected  by  belligerents 1120 

obligation  of  nations  to  respect 1116 

opinion  of  Hall,  on  United  States  position,  1793 315 

position  in  American  case,  Geneva  arbitration,  as  to  "three  rules".  572 

as  to  due  diligence 572 

as  to  fitting  out  and  equipping  vessels 573 

as  to  base  of  naval  operation  of  belligerents 574 

duties  under  international  law 575 

position  in  British  case,  Geneva  arbitration,  as  to  **  three  rules" . . .  598 

reply  to  American  complaints 601 
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proclamation  of,  by  British  Government,  stated  in  British  case, 

Geneva  arbitration 595 

by  I^esident  Grant,  Franco-German  war 568 

by  Washington,  1793 311,3968,4406 

communicated  to  ministers 3969 

reparation  for  violation  o f  neu tral  territory 1 125 

report  of  Royal  commission  of  1867 568 

rules  of,  adopted  in  Treaty  of  Washington,  1871 550 

statement  of  principles  in  British  ease,  Geneva  arbitration 593 

taking  part  in  politics  by  alien,  a  violation  of 28^5 

travel  of  alien  in  belligerent  territory ;  Sartori  case 3120 

unfriendly  feeling  considered  bs  affecting;  Alabama  claims 4109 

views  of  Chief  Justice  Marshall 577 

Lord  Westbury,  J  {a&ama  claims 575 

violation  of;  case  of  steamer  Caroline 2419 

violations  of 299,310 

by  belligerants  considered  in  General  Armstrong  award 109i,  1096 

by  Great  Britain ;  case  of  Alabama,  etc 495 

Neutrality  Act,  United  States,  1794, 

text  of 3978 

Neutrals, 

acts  forbidden,  stated  in  I^esident  Grant's  proclamation,  1870 568 

attempt  to  regulate  trade  of,  P'rench  decrees,  1793 299 

British  orders  in  council 30O 

protest  of  United  States 302 

discussion  of  duties  of,  joint  high  commission,  1871 541 

rules  adopted 643 

due  diligence  of,  as  decided  by  Geneva  tribunal 654 

duties  of,  discussed  in  American  case,  Geneva  arbitration 567 

enumerated  in  American  case,  Geneva  arbitration  579 

duty  of,  as  held  in  British  counter  case,  Geneva  arbitration 616 

precedents  cited  aud  conclusions  drawn 618 

duty  to  protect  neutrality  of  territory 1123 

exemption  from  belligerent  depredations 1449 

negotiations  for  redress  for  seizures,  etc 306 

precedents  in  United  States  of  rights  and  duties  of 1129 

principles  governing  hostilities  in  territory  of 1128 

reply  to  British  proposition  as  to  due  diligence 612 

right  to  carry  articles  declared  contraband;  ease  of  Neptune 3843 

rights  and  duties,  Article  VII.,  Jay  Treaty,  1794 299 

ander  international  law,  British  case,  Geneva  arbitration 598 

rules  incorporated  in  Treaty  of  Washington,  1871 550 

New  Bruns^oick, 

dispute  with  Maine,  as  to  Aroostook  and  Madawaska  settlements.  85 

established  as  a  province;  boundary 100 

settlement  of  boundary  between  Canada  and 157 

New  Granada  (see  Colombia). 
New  York  State  Bar  Assooiation, 

international  court  of  arbitration  proposed  by,  1896 5066 
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Newfoundland  Fishery,  Page, 

arbitration  of  disputes ;  Great  Britain  and  France 4939 

Newport,  Rhode  Island, 
sessions  of  Civil  War  Claims  Commission  at 691 

Nicaragua, 

arbitration  of  claim  of  France  against ;  sbip  Phare 4870 

dispute  as  to  Mosquito  territory,  Great  Britain  and 4954 

Mosquito  Reserve  claims,  Great  Britain  against 4966 

boandary  dispute  with  Costa  Rica  submitted  to  President  of 

United  States 1945 

reference  to  Ri^  as- Walker  government  in  Costa  Rica  claims  arbi- 
tration      1558 

treaty  with  Costa  Rica ;  boundary,  1858 4706 

submitting  boundary  to  arbitration  of  President  of  United 

States,  1886 4704 

Nicholl,  John, 

appointed  British  commissioner,  Article  VII.,  Jay  Treaty  1794 317 

resigned 317 

NicoUon,  Colin, 
claim  disallowed ;  alleged  illegal  arrest 3298 

"Nile,''  Bark, 
compensation  for  enforced  services,  etc. ;  Alabama  claims  case 4228 

Niles,  Marston, 
counsel  for  claimant,  Van  Bokkelen  arbitration 1813 

Nolan,  Francis, 
claim  dismissed ;  failure  to  pursue  j  udicial  remedies 3147 

Nolan,  Joseph  M,  P., 
claim  allowed ;  illegal  detention,  etc 3302 

Noninteficourse  Act, 
trade  with  Great  Britain  and  France  prohibited  March  1,  1809.. .    4452 

repealed 4454 

raised  as  to  France 4454 

continued  as  to  Great  Britain 4454 

"Nora,"  Ship, 
claim  for  enhanced  value,  services,  etc. ;  Alabama  claims  case 4289 

North  East  JRiver, 
decision  as  to  mouth  of 491 

Norihcoie,  Sir  Stafford  Henry, 
appointed  member  of  joint  high  commission,  1871 536 

Northeastern  Boundary  {see  also  Arbitration  of  Northeastern  Bound- 
ary ;  Convention  of  1827 ;  and  Commission,  Article  V.,  Jay 
Treaty), 

arbitration  agreed  to 70 

of,  under  convention  of  1827 85 

border  strifes  and  disputes 145 

boundary  between  Canada  and  New  Brunswick 157 

commission  under  Article  V.,  Treaty  of  Ghent 65 

delays  and  expenses 76 

described  in  treaty  of  peace,  1783 1 

difficulty  of  question 73 
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Xortheasiern  Boundary— Continued.  P««»- 

diaagreements  of  comiuissioners T7, 81 

discussion  during  Van  Buren's  administration 140 

dispute  as  to  '' northwest  angle  of  Nova  Scotia" 65 

as  to  *'the  Highlands'' 65 

erroneous  views  of  Mr.  Sullivan 66, 67, 68 

adopted  by  Mr.  Madison 67 

Featherstonhaugh  and  Mudge  survey 141 

line  proposed  by  Estconrt  and  Smith 154 

maps  accepted  by  convention 89 

used  by  peace  commissioners,  1783 164 

meetings  of  commission 74,75 

negotiations  of  Mr.  Gallatin  to  settle 87 

convention  agreed  upon 88 

Van  Huren's  administration 140 

proposals  of  Mr.  Livingstone  and  McLane 139 

of  (»reat  Britain  to  divide  disputed  territory '  139 

of  United  States,  of  the  St.  John  River 139 

proposition  of  Charles  Buller 142 

of  Nathan  Hale 143 

provision  for  settling  in  unratitied  convention  of  1803 68 

of  King-Hawkosbury  convention,  1803 68 

resolutions  of  Maine,  1838 - 140 

''Restook  War" 145 

mediation  of  General  Scott 146 

revision  proposed  at  Ghent 69 

St.  John  River  proposed : 139 

survey  of  Ron  wick,  Graham,  and  Talcott 144 

Webster- Ashburtou  negotiations 147 

contention  of  Maine  commissioners 148 

settlement  proposed 148 

results  to  Maine 150 

St.  John  River 150 

compensation  of  Maine  and  MaHsachusetts 151 

treaty  concludtnl 151 

boundaries 151 

navigation  of  river  St.  John 151 

prior  land  grants  contirmed 152 

payment  to  Maine  and  Massachusetts 153 

survey  of  boundary 153 

ratification 153 

XorthcasU^m  Boundary,  Jrbitration  off  1827 ^ 

analysis  of  arbitrator's  award 136 

protest  of  United  States  minister 137 

mutual  waiver 137 

Xorthern  Boundary, 

agreement  of,  from  Lac  la  Pluie  through  Lake  of  the  Woods 187 

commission  to  settle,  through  St.  Lawrence  River  and  Lakes  On- 
tario, Erie,  and  Huron 162 

from  Lake  Huron  through  Lake  Superior  to  northwestern  point 

of  Lake  of  the  Woods 171 


Digitized  by 


Googl( 


INDEX.  5195 

Northern  Boundary — Continued.  Page. 

early  contentions  as  to " 198 

from  Lake  of  the  Woods  to  Rocky  Mountains,  settled  by  treaty  of 

1818 196 

Webster-Ashburton  negotiations 191 

settlement  proposed 191 

treaty  concluded 193 

boundaries  agreed  to 193 

Neebish  Channel,  St.  George  Island 193 

line  from  Lake  Superior  to  Lao  la  Pluie 193 

to  Lake  of  the  Woods  194 

free  navigation  of  channels 194 

maps 193 

use  of  canals,  etc 195 

west  of  Rocky  Mountains,  settled  by  treaty  of  1846 196 

North\ce»i  Angle  of  Nova  ScoiiUf 
point  claimed  as,  by  British  agent,  commission  under  Article  Y., 

Treaty  of  Ghent 78 

by  United  States  agent 78 

Northwestern  Boundary  {see  San  Juan  Water  Boundary). 
Norton,  H.  Tr., 

averment  of  nationality,  etc.,  by  claimant,  a  requisite 2160 

right  of  assignee  to  present  claim 2163 

Norway  and  Sweden, 

arbitration  of  claims  against  Chile,  1893 ;  civil-war  cases 4930 

NoiieeB  to  Claimants, 

issued,  Mexican  Claims  Commission,  1868 1312 

Noit  f  Co,, 
claim  for  theft  by  pirates  disallowed  by  Chinese  indemnity  com- 
mission   4636 

allowed  by  Court  of  Claims 4636 

Nova  Scotia, 

action  of,  as  to  St.  Croix  River  boundary 4 

boundaries  defined  in  commissions  to  governors 51 

established  1763 94 

under  charter  of  1621 91 

commissions  to  governors 51 

decision  of  arbitrator  as  to  northwest  angle 125, 134 

extent  of  grant  to  Sir  William  Alexander  of .50 

grants  to  loyalists  by 4 

included  in  colony  of  Massachusetts  Bay 92 

northwest  angle,  boundary  in  treaty  of  peace  1783,  etc  .  1, 65, 96, 101, 106 

claimed  by  United  States,  northeastern  boundaiy  arbitration  ..  101 

by  Great  Britain 106 

definitive  statement 117 

passage  of  Hovering  act 710 

restored  to  France  by  Treaty  o  f  Ryswick,  1697 93 

retrooeded  to  Great  Britain  by  Treaty  of  Utrecht,  1713 93 

**Nuestra  Senora  de  JRegla,"  Steamer, 

case  of  seizure  of 1016 
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Oath,  Page. 

of  Joshua  Bates,  umpire  London  commission  of  1853 399 

of  umpire,  reciprocity  treaty  of  1854 429 

Oaths, 

power  of  arbitrator  to  administer 1753 

question  as  to  administering,  to  commissioners  Mexican  Claims 

Commission  1222 

as  to  validity  of 1221 

Odell,  Mr., 

British  surveyor,  northeastern  boundary 77 

O'Dwyer,  Richard, 

claim  for  services  disallowed 3568 

0^ Flaherty,  James, 

claims  allowed;  illegal  seizure  of  vessel,  etc.,  under  revenue  laws.     3378 
Ogilvtj,  John, 

appointed    British    commissioner,   under  Article  VI.,  Treaty  of 

Ghent 163 

death  of 165 

Olney,  Richard, 

propositions  for  general  arbitration  treaty  with  England,  sub- 
mitted by 966 

''Olusiee,'*  Steamer  (see  "Tallahaasee"). 
Olyphant,  Mr,, 

letter  on  Alabama  claims 498 

*'Only  ^Son,"  Schooner, 

claim  allowed ;  illegal  act  of  customs  officer 3404 

Ontario,  Promnce  of, 

arbitration  of  boundary 4966 

'*  Ophir,*'  Brig, 

illegal  detention ;  damages  allowed 3045 

Orders  in  Council,  British, 

issued  June  8,  1793 300 

November  6, 1793 304 

January  8,  1794 305 

April,  1795 310,3843 

relat in (]^  to  seizure  of  vessels  laden  with  provisions 3843 

restriction  on  neutral  vessels,  1807 4450 

Oregon  Territory, 

basis  of  United  States  claim  to 201 

claim  of;  "iifty-fgur  forty  or  fight" 210 

joint  occupation  of 202 

terminated » 212 

Oregon  Treaty, 

concluded ;  provisions 213 

"  Orient,"  Schooner, 

claim  for  wrongful  seizure  and  condemnation  allowed 3229 

"  OHenie,'*  Vessel, 

claim  allowed ;  unlawful  detention 3960 


Digitized  by 


Googl( 


INDEX.  5197 

Original  Paper$,  Page. 

exhibition  of  official  dooaments,  etc 2219 

submission  of,  as  evidence,  before  Mexican  Claims  Commission, 

1868. 2147 

Orinoco  Eirer, 

law  relating  to  navigation  of 1686 

Orinoco  Steam  Navigation  Companyj 

responsibility  of  Venezuela  for  acts  of  8tat«  of  the  Republic 2949 

Ortega f  Fernando  M,, 

claim  disallowed ;  arrest  for  breach  of  neutrality 4027 

Ortoell  River, 

decision  as  to 459,483 

Oebom,  Abraham, 

claim  of  executrix  of,  disallowed;  prospective  profits;  Alabama 

claims  case 4295 

Oswald,  Richard, 

peace  commissioner,  1783 1 

Otto,  William  T,, 

appointed  commissioner,  Spanish  claims  arbitration 1046 

Ouelle  River, 

survey 77 

Oviedo,  Juan, 

appointed  Peruvian  agent,  Peruvian  Claims  Commission,  1863 1617 

Ox  Creek, 

decision  as  to 466 

>. 

Pacific  Coast, 

early  discoveries  and  settlements 199 

territorial  claims  of  Great  Britain  on 197 

of  Spain  on 200 

of  United  States  on 198 

Pacific  Mail  Steamship  Company, 

award  of  Colombian  Claims  Commission,  capitation  tax  cases 1412 

Pacific  Ocean, 

Bering  Sea  decided  a  part  of;  fur-seal  arbitration 917 

meaning  of  term,  Alaska  treaty 796 

protest  against  Russian  ukase  of  1824,  forbidding  approach  within 

100  miles  of  coast 756 

Pacifioo,  D,, 

case  of ;  damages  by  mutineers 2899 

Pfiez  Government,  Venezuela, 

character  of ^ 3568 

Pagan,  Robert, 

judge  in  New  Brunswick ;  eastern  boundary 9 

Paine,  Robert  T,, 

appointed  commissioner,  claims  against  Mexico,  1849 1251 

Pakenham,  Richard, 

boundary  treaty  concluded  by 213 

5627— Vol.  5 51 
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PalaciOf  Francisco  G,,  Page. 

appointed  Mexican  commissioner,  Mexican  Claims  Commission, 

treaty  of  1868 1296 

"Pallas,'^  Schooner, 

fishing  vessel  seized  on  high  seas 4345 

Palmer,  Sir  Boundell, 

appointed  British  counsel,  Geneva  arbitration 566 

views  as  to  three  rules  of  neutrality 556 

Palmerston,  Lord, 

speeches  on  United  States  civil  war 566 

Pan-American  Conference, 

plan  for  international  arbitration  submitted  by 2113 

Panama  Riot  Claime, 

commission  to  settle 1361 

consideration  of,  by  Colombian  Claims  Commission,  1861 1375 

statement  of  occurrence 1362 

treaty  uegotiadons  to  settle 1366 

concluded 1371 

Papers, 

construction  of  meaning  as  relating  to  ships,  in  prize  caaes;  case 

of  Diana 3827 

withdrawal  from  State  Department  of,  filed  in  claims  convention^ 

refused 4573 

Paragnay, 

action  of  Congress  on  attack  on  Water  Witch 1493 

arbitration  of  United  States  and  Paraguay  Navigation  Company's 

claim 1485 

negotiations  with , 1489 

boundary  with  Argentine  Republic  submitted  to  President  of 

United  States 1923 

disposal  of  jewels,  etc.,  left  with  Minister  Washburn 154^ 

treaty  with  Argentine  Republic,  submitting  boundary  to  arbitra- 
tion of  President  of  United  States,  1876 4783 

with  United  States ;  arbitration  of  claim  of  United  Statee  and 

Paraguay  Navigation  Company,  1859 1494, 4781 

Pardon, 

eflfectof 2428 

Paris,  Declaration  of  (see  Declaration  of  Paris). 
Paris,  Treaty  of,  176S, 

transfer  of  French  American  possessions  by -.        93 

Parr,  John  F., 

claim  allowed;  illegal  detention 3302 

Parrot,  William  S., 

claim  of;  responsibility  for  acts  of  Judicial  officers 3009 

Parrott,  J,, 

claim  allowed ;  illegal  seizures  under  revenue  laws 3385 

Partnership, 

disloyalty  of  a  member  as  affecting  claim 2380 

diversity  of  citizenship 2327 

effect  of  alien  member 2325 
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nationality  as  affecting  claims 2325 

responsibility  for  disloyalty  of  member 2380 

Partridge,  Jamee  E,, 

arbitration  of  Dundonald  claim  against  Brazil,  by 2107 

Partridge,  Mr., 

American  sarveyor,  northeastern  boondary 77 

Paseamacadie  (see  Passamaqnoddy). 
Passamaquoddy  Bay, 

boundary  in,  not  settled 32 

convention  settling  sovereignty  of  islands  in,  not  ratified 45 

marking  of  water  boundary  in 63 

Passamaquoddy  Indiana, 

testimony  of,  as  to  true  St.  Croix  River 20 

Passamaquoddy  River, 

on  Mitchell's  map 3 

Patapaco  Biver, 

decision  as  to  mouth  of 491 

'*  Patrick  B.  Hayes,'^  Schooner, 

claim  allowed ;  illegal  seizure  under  revenue  laws 3392 

Patrick,  William, 

claim  allowed ;  illegal  arrest,  etc 3287 

**Patrita,"  Ship, 

claims  of  passengers  for  illegal  arrest,  etc 3247 

Patterson,  William  and  George, 

inhabitancy  in  belligerent  territory  as  affecting  citizenship 2825 

Patteson,  Mr.  Justice, 

suggested  as  umpire,  London  commission  of  1^3 395 

Patuxent  River, 

decision  as  to  mouth  of 493 

Paul  I,  Emperor  of  Russia, 

ukase  of  1799  to  Russian-American  Company 755 

Pauncefote,  Sir  Julian, 

proposals,  fur-seal  fisheries 788,798 

protest  against  seizure  of  vessels 790 

Pawcatuck  River, 

decision  as  to  mouth  of 482 

Pedbody,  George, 

suggested  as  umpire,  London  commission  of  1853 394 

Pedbody,  Judge, 

appointed  United  counsel,  Costa  Rica  claims  arbitration 1553 

Peace,  Conclusion  of, 

acts  before  ratification,  etc 3798 

consideration  of  taking  effect  of 3793 

Peace  Congress,  189S,  Univei'sal, 

rules  for  arbitration  proposed  by 5062 

Pearl  Fisheries, 

maritime  j urisdiction  over 901 

Peddrick,  William  S., 

secretary,  Pelletier  and  Lazare  arbitration 1751 
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Pelleiier  and  Lazare  Arbitration,  Pa^e. 

refereuce  of  claims  against  Haiti  to  arbitration 1749 

arbiter  selected,  William  Strong 1749 

claims  submitted 1749 

agents  for  Hayti,  Marquis  de  Chambrun  and  George  S.  Boat  well.  1751 

of  United  States,  Samuel  F.  Pliillips 1751 

presentation  of  case 1751 

teetiraony  produced 1752 

awards  of  arbitrator 1757 

claim  of  Pelletier 1757 

claim  of  Lazare 1T79 

protest  of  Haytian  miniHter 1793 

resolation  of  the  Senate 1793 

report  by  Secretary  of  State  Bayard ;  Pelletier  caee 1794 

Lazare  case 180O 

second  resolution  of  the  Senate 1806 

report  of  Secretary  of  State  Olney ;  awards  set  aside 1805 

relletier,  Antonio, 

arbitration  of  claim  against  Haiti 1749 

protocol  for  arbitration  of  claim  against  Haiti,  1884 4768 

time  extended,  1886 4769 

Pwobacot  River, 

decision  as  to  month  of 478 

survey,  northeastern  boundary 77 

PensaoolOf  Florida, 

capture  by  General  Jackson 4524 

PerM,  Archbishop  Joseph  Napoleon, 

claim  of,  aifeot«d  by.  naturalization 2401 

Percival  River, 

decision  as  to 465 

as  to  mouth  of 488 

Perez,  August, 

citizenship  determined  by  domicil 2718 

Perley,  George  H,, 
appointed  British  surveyor  to  designate  reserved  fisheries,  treaty 

of  1854 427 

Perley,  M.  H., 
appointed  British  commissioner  to  designate  reserved  fisheries, 

treaty  of  1854 427 

death  of 438 

Permanent  Arbitration, 

agreements  of  Germanic  Confederation 5066 

court  proposed  by  interparliamentary  conference,  Brussels  1895  ..  5064 

international  court  j)ropo8ed  by  New  York  State  Bar  Association.  5066 

plans  for 5056 

rules  proposed  by  institute  of  International  Law,  1875 5068 

by  Universal  Peace  Congress,  Chicago,  1893 5062 

treaty  agreements  for 5057 

Persia, 

arbitration  of  customs  case  with  Italy 5019 

settlement  of  boundary  dispute  with  Afghanistan 5043 
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arbitration  as  to  guano  fnnds ;  France,  Chile,  and 4863 

by  United  States  Minister  of  controversy  as  to  account  between 

Chile  and 2085 

of  boundary  Colombia,  Ecuador,  and 4857 

of  claim  of,  against  Japan ;  shiy  Maria  Luz n034 

of  claim  of  T.  Melville  White ;  Great  Britain  against 4967 

of  dispute  with  Bolivia;  reparation 5041 

claim  of  Henry  W.  Raborg  against 1613 

claims  of  Georgiana  and  Lizzie  Thompson  against 1593 

history  of  seizure  of  Georgiana  and  Lizzie  Thompson 1593 

claim  abandoned 1612 

mediation  of  the  United  States  as  to  war  of,  with  Spain,  1866-1872.  5048 

treaty  with  United  States,  indemnity  for  seizures,  1841 4591 

Lizzie  Thompson  and  Georgiana  olainji,  1862 1610, 4785 

mutual  claims,  1863 1615,4786 

mutual  claims,  1868 1639,4788 

Peruvian  Claims  CommissioUf  Treaty  of  186S, 

claims  included 1615 

commissioners  for  Pern,  Felipe   Barriga   Alvarez  and   Santiago 

T^rara 1616 

for  United  States,  E.  George  Squier  and  James  S.  Mackie 1616 

agent  for  Peru,  Juan  Oviedo 1617 

for  United  States,  Henry  R.  de  la  Reintrie 1616 

umpire  selected,  Pedro  Alcantara  Herran 1617 

first  meeting 1617 

proceedings 1618 

iinal  report 1619 

procedure  adopted  by  commission 2167 

case  oi  Alleghanian 1621 

of  Vergil ;  administration  of  estates  by  consul 4390 

of  Sartori;  illegal  detention  alleged 8120 

claim  for  illegal  act  of  revenue  officer ;  ship  William  Lee 8407 

contract  claims  considered 3460 

review  of  certain  claims 1625 

case  of  E.  G.  Montano 1630 

Peruvian  Claims  Commission,  Treaty  of  1868, 

treaty  provisions 1639 

commissioner  for  Pern,  Luciano  Benjamin  Cisneros 1640 

special  Peruvian  commissioner,  Manuel  Pino 1642 

for  United  States,  Michel  Vidal 1640 

agent  for  Peru,  Jos<S  Simeon  Tejeda 1641 

for  United  States,  Francisco  Garcia  Calderon 1641 

umpires  selected,  Federico  A.  Elmore  and  Teodora  Valenzuela 1641 

first  meeting 1640 

proceedings 1641 

final  meeting 1645 

awards 1645 

Montano  claim 1645 

review  of  certain  claims 1649 
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Peruvian  Indemnity,  Treaty  of  March  17,  1841,  Pago. 

convention  concluded  by  James  C.  Pickett 4591 

claims  presented ;  gross  sum  accepted :...     4591 

claims  adjudicated  by  Attorney-General 4592 

interest  disallowed 4595 

awards;  completelist 4603 

case  of  Ca^^rin^;  illegal  duties 4601 

otElizaheihAnn,i\\^gBX  detention 4600 

of  Esther 4595 

of  Friendehip : 4599 

of  General  Brown 4598 

of  Macedonian;  illegal  confiscations  .  ^ 4602 

of  Tracy  disallowed;  alleged  illegal  arrest 4599 

oases  of  schooner  JTenr^;  etc. ;  detentions,  etc 4601 

*'Peierhoff,"  Steamer, 

claim  for  seizure  disallowed;  prize  condemnation  reversed 3838 

Petioodiae  River, 

decision  as  to  mouth  of 477 

Petroff,  Ivan, 
false  translations  of  Russian  documents,  fur-seal  arbitration,  made 

by 814 

''Phare,"  Ship, 

arbitration  of  claim ;  France  and  Nicaragua 4870 

Phelps,  E.  J., 

position  as  to  right  to  protect  seals  in  Alaskan  waters 783 

counsel  for  United  States,  Paris  fur-seal  tribunal 805 

Philip  River, 

decision  as  to  mouth  of 481 

Phillippi, 

claim  disallowed ;  property  destroyed  by  explosion 3706 

PhillipB,  Augustus  C, 

claim  disallowed ;  alleged  illegal  expulsion 3350 

Phillips,  Samuel  F., 

agent  of  United  States,  Pelletier  and  Lazare  arbitration 1751 

appointed  third   commissioner   Venezuela   Claims  CommissioUj 

treaties  of  1885, 1888 1676 

appointed  Venezuelan  counsel 1676 

Venezuelan  agent,  Venezuela  Steam  Transportation  Company, 

arbitration 1711 

Piarez,  Joseph  Ignat., 

commissioner,  Spanish  spoliations  arbitration,  treaty  of  1795 1004 

Pickering,  Timothy, 

views  of,  on  unanimity  of  arbitrators'  decisions 752 

Pickett,  James  C, 

convention  for  settlement  of  claims  against  Peru,  concluded  by..     4591 
Pictore  River, 

decision  as  to  mouth  of , 481 

Piedras  Xegras  Claims, 

responsibility  for  acts  of  Texas  soldiers 3035 

Pierce,  John  R., 
claim  for  illegal  arrest  dismissed 3252 
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Pierre  Jaoques  River,  Page. 

decision  as  to 465 

as  to  mouth  of 483 

Pigeon  River, 

boQiuiary  through,  under  treaty  of  1842 193 

proposed  as  part  of  northern  boundary 182 

undetermined  boundary  to  Lake  of  the  Woods  from 236 

Pilchard  Cases, 

considered  by  Neapolitan  indemnity  commission 4586 

'*  PilgHm,"  Brig, 

claim  allowed;  capture  in  maritime  junsdiction  by  cruiser  armed 

in  United  States  port 4025 

Pillage, 

acts  of  unauthorized 2225 

Pilots, 

liability  for  acts  of 1630 

Pinckney,  Charles  C. 

negotiations  by,  settlement  of  Spanish  spoliations 996 

for  indemnity  Neapolitan  seizures 4576 

refusal  of  France  to  receive,  as  minister 4420 

Pinkneg,  William, 

appointed  American  commissioner,  Article  VII.,  Jay  Treaty,  1794.      317 

opinion  on  power  to  determine  J  urisdiction  of  commissioners. .  2291, 2306 

unratified  boundary  treaty,  1807,  signed  by 46, 69 

Pinneite  Basin, 

decision  as  to , 460 

Pino,  Manuel, 

appointed  special  Peruvian  commissioner,  Peru  Claims  Commis- 
sion, 1868 1643 

**Pious  Fund," 

award  of  Mexican  Claims  Commission 1349 

Piracy, 

meaning  of 1796,1798 

Pirates, 

responsibility  for  acts  of,  considered;   case  of  Caldera,  Chinese 

indemnity 4629 

restoration  of  property  captured  from 4387 

Piscataqua  River, 

decision  as  to  mouth  of 473 

Pleasants,  James, 

appointed  commissioner  treaty  of  1826  (act  of  March  2, 1827) 383 

Pocomoke  River, 

decision  as  to  mouth  of 493 

Pokemouche  River, 

decision  as  to  mouth  of 477 

Poletica,  M,,  Russian  Minister, 

note  to  Mr.  Adams  on  ukase  of  1821 757 

Political  Authorities, 

responsibility  of  nation  for  acts  of;  cases  of  Bensley  and  Jones 

against  Mexico 3801 
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claim  for  damages ;  case  of  nnsaccessfal  Tevolation 2972 

Pope  Leo  XIII, 

mediation  by,  claims  of  Spain  and  Germany  to  Caroline  Islands..    5043 
Popes, 

arbitration  submitted  to,  in  Middle  Ages 4825 

Port  au  Prince, 

arbitration  of  claims  for  losses,  riot  at 1S69 

Poriendie, 

arbitration  of  claims,  Great  Britain  and  France 4936 

Porter,  Peter  B,, 
appointed  United  States  commissioner  under  Article  YI.,  Treaty 

of  Ghent 163 

commissioner  under  Article  V U.,  Treaty  of  Ghent 171 

Porter,  William  A., 

Judge,  ^nt  Alabama  claims  court 4642 

"  Portland  Packet,'*  Schooner, 

voyage  of  boundary  commissioners  to  Halifax  on 9 

Ports,  Closure  of, 

right  of,  sustained;  caseof^r^iM 4623 

Portygal, 

arbitration  of  claim  against,  by  Netherlands 4849 

of  General  Armstrong  against 1071 

of  Croft,  claim  by  Great  Britain  against 4979 

of  Lavarello,  claim  by  Italy  against 5021 

of  territorial  claims  in  Africa,  Great  Britain,  and 4984 

of  territorial  dispute,  Manrica  plateau,  Great  Britain  and 4985 

of  Yuille  and  Shortridge,  claims  by  Great  Britain  against 4984 

claim  against,  for  seizing  Delagoa  Bay  Railway 1865 

to  island  of  Bulama,  Africa,  submitted  to  decision  of  President 

of  United  States 1909 

proposal  to  submit  boundary   disputes   with  Congo  to    Swiss 

Council 5041 

protocol  with  Great  Britain,  submitting  claim  to  Bulama  to  arbi- 
tration of  President  of  United  States,  1869 4793 

with,  United  States,  and  Great  Britain ',  Delagoa  Bay  Railway 

claim,  1891 4795 

treaty  with  United  States;  claims  of  American  citizens,  1851.  1092,4791 
PortuondOf  Jos4  M,, 

claim  of,  allowed ;  illegal  killing  by  military  authorities 3007 

Possessory  Rights, 

of  Hudson's  Bay  Company,  Oregon  Territory 238 

Potter  J  Robinson, 

claim  allowed;  damages  for  detention,  etc.,  of  vessel 4226 

Powers  (see  Commissioners,  Powers  of). 
Powers,  John  E,, 

claim  allowed;  illegal  detention 3274 

Practice  («ee  Procedure). 
Pradel,  John  D., 
claim  allowed ;  lack  of  judicial  remedy 3l4l 
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Prats,  Salvador,  Page, 

claim  for  destmotion  of  property  of,  by  aathorities  of  Confederate 

States  denied 2886 

Pratt,  Ernest  W,, 

claim  allowed;  illegal  arrest,  etc 3280 

Pratt,  Samuel  W., 

claim  rejected ;  failure  to  pursue  Judicial  remedies 3141 

Prehle,  William  Pitt, 
protest  against  award  of  King  of  Netherlands,  northeastern  bonud- 

ary 137 

Prescription, 

consideration  of,  as  affecting  claims  under  treaties 4179 

President  of  the  United  States, 
submission  to  arbitration  of,  Argentine-Brazilian  boundary  dis- 
pute, 1889 1969,4688 

of  Argentine-Paraguayan  boundary,  1876 1923, 4783 

of  Cerruti  claim  against  Colombia,  1894 2117, 4699 

of  Costa  Rican-Nicaraguan  boundary,  1886 1945, 4704 

by  Great  Britain  and  Portugal  of  claim  to  island  of  Bnlama, 

Africa,  1869 1909,4793 

Presque  Isle, 

British  military  post  at 28 

Prerosf,  James  C, 
appointed  British  commissioner  to  locate  boundary  west  of  Rocky 

Mountains 218 

British  agent,  arbitration  of  northwestern  boundary 228 

Pribilof  Islands  {see  Fur-Seal  Arbitration). 
Prim,  Marshal, 

propositions  as  to  Cuban  independence,  1869 1027 

Prince  Edward  Island, 

disagreement  as  to  creeks  and  rivers  of 453 

Prince  of  Peace  {see  Alcudia,  Duke  of). 
Printing, 

orders  as  to 2183 

Prirateer, 

the  brig  General  Armstrong 1071 

Privateering, 

ordenanza  de  corso.  May  1,  1794 993 

Prirateering  Commissions, 
effect  on  right  to  national  protection  by  accepting;  cases  of  Clark 

and  Danels 2729 

opinion  of  commissioner  Hassaurek,  Ecuadorian  commission  . .     2731 
opinion  of  umpire  Sir  Frederick  Bruce,  Colombian  commission, 

1864 2740 

opinion  of  commissioner  Findlay,  Venezuelan  commission,  1888.    2743 
Privateers, 

commissioned  by  Genet ;  controversies 4409 

discussion  of  effect  of  commissions  upon  character  of 4082 

fitting  out  in  neutral  ports,  unlawful 3975 
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illegality  of  fitting  oat,  in  neatral  port;  circnlais  to  govemon, 

1793 3996 

inBtrnotions  to  Daninh,  1810 4550 

seizures  by  Danish 4549 

treatment  of,  in  treaty  with  }*Yance,  1778 4399 

Prize  Casee, 

blockade  considered 3885 

captures  in  neutral  waters 3935 

consideration  of  contraband  of  war 3843 

doctrine  of  continuous  voyage  considered 3928 

sale  of  belligerent  ship  in  neutral  port 3957 

seizures  for  probable  cause 3815 

unlawful  warning  off;  blockades 3923 

miscellaneous ;  Conetitution's  defective  papers 3958 

unlawful  detention ;  cslm  of  Oriente 3960 

alleged  failure  to  make  restitution 3960 

seizure  of  neutral  vessel,  William  L,  RiehardBon 3962 

of  coasting  vessel,  Anahvae 3965 

Prize  CourUf 

appeals  f^om,  considered ;  authorities 3157 

decision  of  Supreme  Court  on  competency  of  district  courts..  3977, 4014 
finality  of  sentences;  argument  of  Mr.  Wheaton,  Danish  indem- 
nity   4555 

international  effect  of  sentences  of;  case  of  BeUey 3160 

j nrisdiction  of  Civil  War  Claims  (British)  Commission 3209 

case  of  Mechanic 3210 

proceedings  in,  1798 336 

PHzen, 

arbitration  of  claims,  France  and  Spain 4873 

jurisdiction  of,  by  French  consuls  in  United  States  ports,  prohib- 
ited, 1793  3976 

treatment  of,  under  treaty  with  France,  1778 4399 

Procedure^ 

administrator's  right  to  present  claims 2239 

admission  of  evidence;  ex  parte  proofs 2259 

of  memorials 1269 

authority  to  present  claims 1150,1353 

executor's  right  to  present  claims 2258 

functions  of  agents  and  counsel ;  fur-seal  arbitration 910 

grouping  of  claims  for  consideration 1307 

illness  of  arbitrator 912 

mode  of  presenting  claims 1229 

questi(ms  decided  by  Mexican  Claims  Commission,  1868 2156 

rehearings 1329,1357 

right  of  access  to  commission 1227 

rules  and  orders  adopted  by  commissions 2133 

actof  March  2,  1827;  valuation  of  slaves 382,383 

^Zaframa  claims  court,  first 4643,4645 

claims  court,  second 4665 
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British  commission,  treaty  of  1798 4437 

convention  of  182^;  valuation  of  slaves 363,371 

commission,  treaty  of  1853 2137 

commission,  treaty  of  1863 2286 

civil  war  claims  ( liritish)  arbitration,  1871 2201 

Geneva  tribunal,  1871 648 

Halifax  Commission,  1877 728 

Paris  fur-seal  tribunal,  1893 806 

Chilean  Claims  Commission,  1892 2231 

Colombian  Claims  Commission,  1861 2138 

Costa  Rican  Claims  Commission,  1860 2141 

Danish  Indemnity  Commission,  1830 4566 

Delagoa  Bay  Railway  arbitrators 1876 

French  indemnity,  1831 4462 

French  and  American  Claims  Commission,  1880 2211 

Mexican  Claims  Commission,  1849 2134 

Claims  Commission,  1868 2144 

Neapolitan  Indemnity  Commission,  1833 4582 

Paraguay  Commission,  1859 2235 

Peruvian  Indemnity,  1841 4593 

Claims  Commission,  1863 2167 

Spanish,  Florida  Indemnity  Commission,  treaty  of  1819 4501 

Commission,  treaty,  1834 4539 

Claims  Commission,  1871 •- 2167 

Venezuelan  Claims  Commission,  1889 2226 

Venezuela  Steam  Transportation  Company  arbitration 2238 

rulings  Colombian  Claims  Commission,  1861 1380 

Mexican  Claims  Commission,  1868 1355 

ProfiU, 

considered  as  a  basis  for  damages;  case  of  Betsey 4205 

case  of  Neptune 4216 

as  measure  of  damages ;  J  Zadama  claims  cases 4228 

no  allowance  for  prospective;  caae  of  Alert 4287 

claim  of  Ann  Eliza  Gannett ;  Alabama  claims  case 4295 

Proofs, 

requirements  of  commission  under  Article  VII .,  Jay  Treaty,  1794.  329 
Property, 

appropriation  of 2225,2277 

cases  of  captured  and  abandoned,  considered 3745 

interpretation  of,  by  French  Indemnity  Commission,  1831 4472 

Property,  Private, 

dispute  as  to  restoration  of,  under  Article  I.,  Treaty  of  Ghent 350 

referred  to  arbitration  by  Article  V.,  treaty  of  1818 358 

award  of  Emperor  of  Russia  directing  indemnity 359 

Protection, 

effect  of  domicile  in  belligerent  territory  upon  right  to 2657 

extension  of  government,  in  A labama  claims  cases 2350 

meaning  of,  considered  by  second  A  labama  claims  court 4672 


Digitized  by 


Googl( 


5208  INDEX. 

Proteetian — Continued.  Page. 

principles  of  rights  of  foreigners  to  govemment 2351 

of  ownership  in  vessel  transferred  to  foreign  flag,  Jlo^imia claims.  2360 
ProiecHon,  Right  to  National, 
acceptance  of  foreign  privateering  commission  as  affecting;  oases 

of  Clark  and  Danels 2729 

decisions  denying  right 2731 

accepting  alien  office  or  agency  forfeits;  cases 2819 

engaging  in  slave  trade  forfeits ;  Lawrence  case 2824 

in  un  lawful  expedition ;  the  Zerman  expedition 2758 

case  of  Marjf  Lowell 2772 

cases  of  Wyeth  and  Speakman 2777 

giving  aid  and  comfort  to  enemy  forfeits;  cases 2779 

case  of  Grace  &  Co 2781 

lost  by  contract  for  alien  military  service 2752 

question  of  habitancy  in  territory  of  belligerent;  case  of  Betteijf.  2825 

taking  part  in  politics  by  alien  forfeits ;  cases 2823 

trading  with  the  enemy  forfeits;  cases 2800 

Protocol, 
between  United  States,  Portugal^  and  Great  Britain ;  Delagoa  Bay 

Railway  claim,  1891 4795 

by  Colombia  and  Italy,  submitting  Cerrnti  claim  to  arbitration  of 

President  of  the  United  States,  1894 4699 

by  Portugal  and  Great  Britain,  submitting  claim  to  Bulama  to 

arbitration  of  President  of  United  States,  1869 4793 

with  Haiti,  for  arbitration  of  Pelletier  and  Lazare  claims,  1884 . .  4768 

time  extended,  1885 4769 

arbitration  of  Van  Bokkelen  claim,  1888 4770 

Providence,  JR.  I,, 

decision  as  to  St.  Croix  River,  made  at 23 

Providence  River  {see  Seekonk  River). 
Provieion  Orders, 

case  of  Neptune 3076 

consideration  of  claims  arising  Arom 340 

issued  by  Great  Britain 300 

in  1795 3843 

Provi^ons, 

consideration  of,  as  contraband  articles 3843 

Prussia,  King  of, 

award;  blockade  case,  Great  Britain-France  arbitration,  1842....  4936 
Prussian  Decreee, 

excluding  British  trade  from  Hanover 4447 

Prussian  MemoHal,  Answer  to, 

effect  of  denial  of  justice  asserted 3214 

Public  Administrator, 

authority  to  present  claims 2243 

Public  Vessels, 

effect  of  commissions  issued  to  privateers 4083 

PugeVs  Sound  Agricultural  Company, 

lions  of,  in  Washington  Temtory 237 
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rights  secured  by  treaty  of  1846 238 

oomplaints  of  iDvosion  of  rights 239 

claim  submitted 249 

amount  of  award 268 

treaty  with  Great  Britain  as  to  claim  of;  1863  ..-• 4749 

Pugwash  River, 

decision  as  to  mouth  of 481 

Putegnat,  Jno,  P., 

claim  of  heirs  allowed;  property  taken  by  troops 3718 

Putnam,  Bufusy 

letter  as  to  St.  Croix  River 4 

Putnam,  William  L,, 

award  by,  as  commissioner  to  assess  damages,  fur  seal  arbitration.  2123 

Q. 

Quarantine, 
case  of  illegal  detention;  Lavarello  claim 5021 

Qmbec,  Province  of, 

boundaries  established  1763 93 

boundary  ceded  by  France 67 

divided  into  Upper  and  Lower  Canada 100 

K. 
Baborg,  Henry  W., 

claim  against  Peru 1613 

Bahming,  John  C, 

claim  allowed;  illegal  arrest^  etc 3282 

Bainy  Lake,  (see  Lac  la  Pluie). 
Bambouillet  Decree, 

seizure  of  American  vessels  ordered  by 4453 

**Bappahannock,"  Confederate  Cruiser, 

case  of,  considered  in  American  case,  Geneva  arbitration 578 

Bates  of  Interest, 

allowed  by  Mexican  Claims  Commission,  1839 4324 

Bawdon,  Balph, 

claim  of,  against  Venezuela 2949 

Bayner,  Kenneth, 

appointed  commissioner,  Spanish  claims  arbitration 1046 

judge,  first  Alabama  claims  court 4642 

Bea,  Alexander, 

arrest,  etc.,  northeastern  boundary  dispute 145 

Bead,  John,jr,, 

appointed  American  agent,  commission  under  Article  VI.,  Jay 

Treaty,  1794 279 

Beading,  Frank  Bussell, 

claim  allowed;  illegal  arrest,  etc 3283 

Beal  Estate, 

claims  to,  q  uestions  for  municipal  courts 2313, 2371 

confiscation  decree 3750 
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'^Bebecoa  Adams,"  Ship,  Pa«ee. 

allowance  for  seizure  of,  and  private  loeses  of  crew;  Zerman  expe- 
dition       2769 

**I{ebecoa,"  Schooner, 

responBibility  for  judicial  acts .' 3008 

Reoapturea, 

effect  of,  French  Indemnity  Commission,  1831 ;  cases 4479 

Reciprocity, 

negotiations  with  Great  Britain,  1871 718 

Reciprocity  Treaty,  1854, 

fisheries  provisions 711,712,716 

reserved  fisheries  under 426 

termiuation  of 495 

Recognition, 

of  Zuloaga  government  in  Mexico 1289 

question  as  to  revolutionary  government  in  France 4405 

Recognition  of  Belligerency, 

protest  of  United  States  against  Great  Britain's,  war  of  1861-1865      496 

contention  of  Great  Britain 499 

Recognition  of  Government, 

principles  announced  by  Jefferson,  1792 4403 

Recognition  of  Independence, 

*    as  affecting  liability  for  claims;  case  of  Didier 4329 

Records  of  Arbitration, 

safe-keeping  of 1944 

''Red  Line  Map," 

used  by  peace  commissioners,  1783 154 

Reed,  William  B,, 

negotiation  for  settlement  of  claims  against  China,  1858 4627 

Reid,  Samuel  C, 

commander  of  brig  General  Armstrong 1071 

Rejection  of  Bid, 

claim  for,  disallowed 1649 

Remedies,  Obstruction  of  Judicial, 

commission  to  settle  debts  due  British  subjects  barred  by 271 

failure 292 

final  adjustment • 298 

Renmck,  James, 

northeastern  boundary  survey,  by  Graham  and  Talcott 144 

Reprisals, 

against  France,  recommended  by  President  Jackson,  December, 

1834 4464 

on  American  property  for  noninterconrse  act  of  1809 4452 

Reserved  Fisheries, 

agreement  as  to,  under  treaty  of  1854 426 

Restigouche  River, 

survey  of 77 

Restitution  of  Property, 

case  of  capture  by  pirates;  George  Houghton 4387 

Restock  War, 

arising  from  northeastern  boundary  dispute 145 
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contention  as  to  liability  for  acts  of;  Geneva  arbitration. 4161 

opinions  of  commissioners 4163 

award;  no  liability  for  acts  of 650,4166 

Brntenue  C<uea, 

claims  for  alleged  illegal  daties,  fines,  etc.,  considered 3361 

by  claims  commission,  1853 3361,3401 

by  Mexican  Claims  Commission,  1839 3369 

by  Mexican  Claims  Commission,  1849 3378 

under  Peruvian  Claims  Commission,  1863 3407 

BeHllay  Bernardo, 

claim  allowed;  use  of  property  by  troops 3805 

BevolutionisU  (see  aho  Insurgents). 

Jurisdiction  as  de  facto  authorities 1595 

responsibility  for  acts  of 1655,1693 

BevolutionSf 

nonresponsibility  in  case  of  unsuccessful 2972 

responsibility  in  ease  of  successful 2972 

Bexfard,  Benjamin  F,, 

appointed  United  States  arbitrator,  Costa  Rica  Claims  C ommission .     1553 
Beynoea,  Mexico, 

claims  for  damages,  raid  on,  dismissed 4040 

Bice,  Francis  W,, 

claim  for  unlawful  arrest,  etc.,  allowed 3248 

Bich,  Henry  Pye, 

appointed  British  commissioner  under  Article  VI.  of  Jay  Treaty, 

1794 278 

Bichihucto  Biver, 

decision  as  to  mouth  of 477 

"  Bichmond,^  Bark, 

claim  disallowed;  vessel  not  captured,  Alabama  claims  case,  serv- 
ices to  captured  seamen 4299 

Biggs,  William  A,, 

claim  dismissed;  hazard  of  war 3668 

Bight  to  Take  Fish, 

under  treaty  of  1783 426 

early  discussions  with  Great  Britain  as  to 703 

position  of  Lord  Bathurst 707 

Biley,  Thomas, 

claim  allowed;  illegal  detention,  etc 3295 

Biot, 

claims  growing  out  of 1652,1653,1656 

Bistigouche  Biver, 

decision  as  to  mouth  of 477 

Bivas  y  Lamar,  Bamon, 

claim  allowed ;  embargo  of  alien's  property 3780 

Biver, 

what  constitutes  a 433,441,453 

Biver  and  Lake  Boundary, 

commission  under  Article  YI.,  Treaty  of  Ghent,  to  establish  line 
through  St.  Lawrence  River  and  lakes  Ontario,  Erie,  and 
Huron 162 
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definition  of,  by  American  commissioner^  treaty  of  1854 434 

by  umpire,  treaty  of  1854 435 

international  commissions,  navigation  of 4851 

reserved  from  right  of  fishery  by  commission,  treaty  of  1854 447 

Rives f  George  L., 

report  to  President  in  Costa  Bican-Nicaraguan  boundary  arbitra- 
tion       1946 

Rivesj  William  C, 

negotiations  to  settle  French  spoliation  claims 4458 

Robberies, 

nonliability  of  government  for;  cases 3037 

*' Robert  Wihon,*'  BHg, 

claim  disallowed ;  alleged  illegal  confiscation  under  revenue  laws .     3373 
BoberiMf  Oliver  B., 

commissioner,  Chinese  indemnity,  1858 4628 

Roberison,  Prof,  E,, 

on  thernles  of  the  Treaty  of  Washington 671 

Robinson f  Christopher, 

counsel  for  Great  Britain,  Paris  fur-seal  tribunal 805 

Robinson,  Frederick  John, 

negotiator  of  treaty  of  1818  196 

Robinson,  John  A,, 

claim  allowed;  forced  loan 3410 

**  Rochampton,"  Ship, 

claim  allowed;  captor  fitted  out  in  United  States  port 4020 

Rochereau,  Eugene,  4"  ^o*t 

claim  allowed ;  assessment  on  nonresident  alien 3739 

Rocky  Mountains, 

boundary  settled  by  treaty  of  1818,  from  Lake  of  the  Woods  to..       196 

by  treaty  of  1846,  west  of 196 

from  Lake  of  the  Woods  to,  determined  by  commission 236 

Roenne,  Baron, 

umpire,  Mexican  claims  arbitration,  treaty  of  1839 1224 

criticisms  of  hi  9  reports 1237 

efforts  to  secure  reports  on  which  his  conclnsions  were  based 1238 

Roman  Empire, 

arbitration  under 4824 

Romero,  Matias, 

appointed  third  commissioner,  Venezuela  Steam  Transportation 

Company  arbitration 1711 

succeeded  by  Mr.  A.  Grip 1711 

Rosario  and  Carmen  Mining  Company, 

claim  rejected ;  acts  of  judicial  authorities 3015 

Rosario  Straits, 

claimed  by  Great  Britain  as  boundary  line 219 

Rose,  Francis, 

claim  for  forced  loan  considered 3413 

Rose,  Sir  John, 

appointed  British  commissioner,  arbitration  of  claims  of  Hudson's 

Bay  and  Pnget's  Sound  Agricultural  companies 240 
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confidential  mission  for  settling  Alabama  claims,  etc 521 

plan  for  joint  hif^h  commission  submitted  b j 523 

reply  suggested  by  Mr.  Sumuer 525 

memorandum  reply  of  Mr.  Fish 526 

further  discussions 529 

unofficial  agent  as  to  Alabama  claims 519 

H&singj  JohanneSj 

umpire,  Colonel  Lloyd  Aspimcall  arbitration 1014 

Bouaea  Point,  New  York, 

decision  of  arbitrator  as  to  location 127, 136 

Rowan f  John, 

appointed  American  commissioner  Mexican  claims  arbitration, 

treaty  of  1839 1220 

Bowlandf  Thomas, 

contract  claim  disallowed 3458 

Bozos,  John  C, 

naturalization  of,  upheld  by  umpire 2646 

case  of ;  denial  of  Judicial  process 3124 

Bush,  Richard, 

negotiations  for  settlement  of  northwestern  boundary 205 

negotiator  of  treaty  of  1818 196 

Russell,  Earl, 

declines  proposal  of  Minister  Adams  for  arbitration  of  Great  Brit- 
ain's violation  of  neutrality,  war  of  1861-1865 496 

views  on  United  States  civil  war 566 

Russell,  Sir  Charles, 

counsel  for  Great  Britain,  Paris  fur-seal  tribunal 805 

Russia, 

action  as  to  fur  seals 823 

as  to  killing  fur  seals 823 

charter  to  Russian- American  Company 755 

regulations  proclaimed  by  ukase  of  1821 756 

claims  of  territory  under  ukase  of  1831 204 

con venf'^ on  of  1824  as  to  Alaskan  trade 760 

with  Great  Britain  as  to  Alaska,  1825 : 762 

jurisdiction  over  Bering  Sea ;  decision  of  fur-seal  arbitrators 914 

treaty  with,  as  to  latitude  54°  40' 207 

ukase  of  1821,  title  to  territory 204 

Russia,  Emperor  of, 

arbitration  by,  as  to  meaning  of  Article  I.,  Treaty  of  Ghent 350 

of  Article  v.,  treaty  of  1818 350 

Russia,  Empress  of, 

declaration  as  to  armed  neutrality,  1780 993 

Ryerson,  Martin  H., 

judge,  first  Alabama  claims  court 4642 

8. 
SaHnas  Hidalgo  Cases,  Mexico, 

responsibility  of  United  States  for  illegal  acts  of  troops 3006 

Sable  Creek, 

decision  as  to 467 
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deoiaion  as  to  month  of 477 

8aco  River, 

decision  as  to  inoatli  of 478 

Sagadahock, 

report  of  committee  as  to  territory,  1783 97 

territory,  northeastern  boundary 92 

Sagadahock  River, 

lower  part  of  Kennebec  River  called 91 

Sagaeta,  Senor, 

on  insurrection  in  Cubay  1868 1022 

St,  Albans,  Vermont, 

claims  for  breach  of  neutrality,  raid  on ;  disallowed 4042 

St.  Andrews, 

loyalist  settlement  at 4 

''St.  Anne,''  Vessel, 

case  of  seizure  near  nentral  port 1119 

St.  Anne  River, 

decision  as  to  mouth  of 487 

St.  Clair  River, 

free  navigation  of  channel ^  170 

under  treaty  of  1842 194 

St.  Croix  River, 

depositions  as  to  true 18 

decision  of  commission  as  to 25 

as  to  true  river  above  its  mouth 25 

as  to  accepted  source  of 27 

supplementary  treaty  as  to  arbitrary  selection  of  source  of 23 

St.  Croix  River  Boundary, 

description  of,  in  treaty  of  peace,  1783 1 

"St.  Croix,"  Vessel, 

claim  allowed ;  illegal  seizure  under  revenue  laws 3391 

St.  Georges  Island, 

disagreement  of  boundary  commission  as  to 176, 184 

assigned  to  United  States  by  treaty  of  1842 193 

St.  Helens,  Lord  ( Alley ne  Fitzherbert), 

n t  peace  negotiations,  1783 18 

St.  John,  Alfred, 

appointed  arbitrator,  claim  of  Julio  R.  Santos  against  Ecuador..  1590 
St.  John  River,  Canada, 

decision  as  to  mouth  of 488 

St.  John  River,  Gasp^  Peninsula,  Canada, 

decision  as  to  mouth  of 489 

St.  John  River,  Grand  Falls  of, 

British  military  post  at 28 

St.  John  River,  New  Brunswick, 

disagreement  as  to  mouth  of 477 

decision  oa  to  mouth  of 490 

navigation  of,  under  treaty  of  1842 151 

for  timber 150,152 

survey 77 
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boundary  in 162,166 

commission  to  settle  boundary  in 162 

consideration  of  month  of. 445 

decision  as  to  mouth  of , 487 

free  navigation  of 816 

free  navigation  of  channels 170 

by  treaty  of  1842 194 

right  to  navigate  under  treaty  of  1871 195 

St,  Leonards f  Lord, 
suggested  as  umpire,  London  commission  of  1853 • 395 

St.  Louis  River, 

objection  to,  as  part  of  northern  boundary 181 

claimed  as  part  of  northern  boundary 182 

St,  Marys  River, 
assignment  of  islands  in 173 

St,  Marys  River,  Nova  Scotia, 

decision  as  to  mouth  of 480 

limit  of  islands  in  Bay  of  Fundy 45 

St,  Peters  Bay, 
decision  as  to....; 462 

St,  Thomas,  West  Indies, 
claim  for  detention  of  Ben  Franklin  and  Catherine  Augusta  at 1185 

Salgar,  Eustojio, 
appointed  Colombian  commissioner,  Colombian  Claims  Commis- 
sion, treaty  of  1864 1397 

Salisbury,  Marquis  of, 

protest  against  seizures  of  sealing  vessels 785 

answer  to  Secretary  Blaine's  contention  as  to  protection  of  seals. .      793 

jurisdictional  right  of  United  States  iu  Bering  Sea  denied  by 795 

proposals  for  general  arbitration  treaty  submitted  by 963 

Salle  des  Mariages,  Geneva, 
meeting  place,  Geneva  Tribunal 682 

*^  Sally,"  Hayes,  Master, 

claim  of,  denial  of  justice ;  opinion  of  Commissioner  Gore 333, 3101 

opinion  of  Commissioner  Pinkney 3108 

jurisdiction  of  commission  considered 2304 

"  Sally,"  Ship, 
claim  for  costs,  etc.,  allowed ;  illegal  seizure  as  prize 3817 

Salmon  River, 
decision  as  to  mouth  of 479 

Saltpeter  Cases, 
claims  for  demurrage,  vessels  having  cargo  of  saltpeter,  disal- 
lowed      4379 

Salvador, 
arbitration  of  Savage  claim  against 1855 

San  Juan  de  Ulloa, 
occupation  of 3887 

San  Juan  Island, 

joint  military  occupancy 222 

withdrawal  of  British  troops 231 
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arbitration  under  treaty  of  1871 227 

agent  named  by  Great  Britain,  James  C.  Prevost 228 

by  United  States^  George  Bancroft 227 

case  submitted 228 

decision  of  arbitrator,  Haio  channel 229 

commission  appointed 218 

disagreement 219 

conflicts  of  jurisdiction 217 

correspondence  of  BancroftrPalmerston 215 

San  PedrOf  Juan, 

claim  disallowed ;  alleged  illegal  expulsion 3354 

Santangelo,  Marquis  of, 

claim  allowed ;  illegal  expulsion 3333 

**Saniis8ima  Trinidad,'* 

case  of,  considered  in  American  case,  Geneva  arbitration 576 

Santo  Domingo, 
arbitration  of  claims  of  the  Netherlands  against;  brig  Havana 

Packet 5036,5081 

of  boundary  dispute  with  Haiti 5018 

captures  of  vessels  trading  with;  French  Indemnity  Coiumisaion, 

1831 4476 

Santos  Arbitration, 

imprisonment  of  Julio  R.  Santos 1579 

diplomatic  efforts  to  obtain  release 1580 

treaty  concluded 1587 

acceptance  of  Alfred  St.  John  as  arbitrator 1590 

award  of  arbitrator 1591 

Santos,  Julio  It,, 

treaty  for  arbitration  of  claim  of,  1893 4713 

Sartori,  Edmund, 

claim  of;  illegal  detention  and  denial  of  legal  process .  3120 

Sassafras  River, 

decision  as  to  mouth  of 491 

Saulnier,  Elisha  H,, 

claim  allowed ;  exactiouH  by  authorities 3715 

Saunders,  B,  M., 

commissioner,  French  indemnity,  1831 4461 

Savage,  Henrys 

arbitration  of  claim  against  Salvador 1855 

award 1857 

Schaben,  Marcon, 

right  of  protection  arising  from  doraicil 2696 

Schenck,  Robert  C, 

appointed  member  of  joint  high  commission,  1871 536 

Schleining,  Theodore,  and  Erhard  Pentenreider, 
claim  rejected,  on  ground  of  trading  with  au  enemy 2818 

Schlinger,  Leopold, 
claim  dismissed ;  hazards  of  war 3671 
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claimed  by  Great  Britain  as  St.  Croix  River 4 

considered  St.  Croix  River 27 

Schoodiac  Lakes, 

position  of,  eastern  boundary 4 

Schoodiac,  Schoodio,  or  Scoudiac  River, 

position  of,  eastern  boundary 3 

Schreck,  John  C, 

citizenship  determined  by  domicil 2720 

Schultz,  Christian  Herman, 

claim  for  losses ;  unsuccessful  revolution 2973 

^* Science,"  Brig, 

claim  allowed ;  seizure  of  vessel  trading  with  neutral 3950 

Sclopis,  Count  Frederic, 

selected  as  arbitrator  by  King  of  Italy,  Geneva  arbitration 557 

as  president  of  tribunal 559 

Soott,  Elizabeth  B., 

claim  disallowed ;  gratuitous  services 4392 

Scotiy  General  Winfield, 

settlement  of  '^Restook  War,"  by 146 

Scott,  Joseph  W., 

claim  disallowed ;  alleged  illegal  arrest 3300 

"Scott,'*  Schooner, 

claim  disallowed;  injuries  during  blockade 3890 

Sco'i,  William  L., 

claim  disallowed ;  alleged  seizure  under  revenue  laws 3388 

Scruggs,  William  L,, 

arbitration  of  claim  of  Cotesworth  <&  Powell  against  Colombia, 

by 2050 

Sea, 

meaning  of,  treaty  of  peace,  1783 95, 101, 107, 114, 158 

Sea  Letters, 

seizure  of  vessel  for  lack  of 3043 

Seal  Islands, 

lease  of,  1870 767 

Seal  Biver, 

decision  as  to 460,483 

Seals  {see  Fur  Seals). 
Seamen, 

allowance  for  wages,  etc. ,  A lahama  claims  cases 4290 

proof  as  to  citizenship  of 2536 

Seatcell,  Henry, 

appointed  American  arbitrator  to  fix  value  of  slaves.  Article  11., 

treaty  of  1822 366 

commissioner,  treaty  of  1826  (act  of  March  2,  1827) 383 

Seekonk  Biver, 

decision  as  to  mouth  of 475 

Segar,  Joseph, 

appointed  commissioner,  Spanish  claims  arbitration 1047 

Seistan  Boundary, 

mediation  as  to ." 5042 
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case  of  illegal,  outside  of  J  arisdiction ;  steamer  Itaia S067 

cases  of  imlawful,  of  vessels,  Mexican  Claims  Commissions 4346 

Self-Defense, 

limits  of;  case  of  steamer  CaroZin^ 2419 

Self-Defense,  Bight  to, 

prohi  bition  of  exports  of  saltpeter ;  Calcutta  cases 4379 

Selkirk,  James, 

claim  disallowed ;  alleged  illegal  seizure  of  vessel 3130 

Sequestration  f 

of  property  by  authorities 1855 

Settlement  of  Claims, 

case  of,  by  authorities 2419 

effect  of  previous,  considered 3419 

Serem  Rirer, 

decision  as  to  mouth  of 492 

Seward,  William  H., 

instructions  to  Minister  Johnson,  Alabama  claims 502 

reply  to  Lord  Stanley's  proposal  to  arbitrate  Alabama  claims,  etc.      499 

satisfaction  with  Johnson-Clarendon  convention,  18G9 506, 507 

Shattuck,  David  O.,  and  Dickson  P,, 

claim  dismissed;  hazard  of  war 3668 

Sharer,  John  L, 

claim  allowed;  illegal  arrest,  etc 3285 

Shaw,  William  H., 

claim  allowed;  illegal  detention  of  vessel j 3265 

Shediac  River, 

decision  as  to  mouth  of 477,490 

^*  Shenandoah,"  Confederate  Cruiser, 

contention  as  to  liability  for  acts  of,  Geneva  arbitration 4174 

opinions  of  commissioners 4177 

award ;  liability  for  acts  after  leaving  Melbourne 651, 657, 4178 

Shepody  River, 

decision  as  to  mouth  of 477 

Shields,  George  H,, 

agent  and  counsel  for  United  States,  Chilean  Claims  Commission . .     1470 
Shipping, 

case  of  Texan  Star ;  transfer  of  flag  to  avoid  capture 2360 

oases  of  illegal  detention  and  seizures 3043 

illegal  seizure  of  Itata 3067 

Ships  of  War, 

jurisdiction  of  local  authorities  over 4364 

Shirley,  Governor, 

consideration  of  St.  Croix  River 31 

Shrigley,  W,  R., 

claim  allowed ;  property  taken  by  troops 3711 

Shubenacadie  River, 

decision  as  to  mouth  of 479 

Shumaker,  Lewis, 

contract  claim  disallowed 3472 
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arbitration  of  olaim  against,  of  £.  Y .  Eellett 1862 

of  A.M.  Cheek 1899,5068 

Sioklesy  Daniel  E,, 

negotiations  for  settling  Cuban  claims,  1868 1033 

SietHpt'e  Fira  Mining  Company, 

claim  disallowed ;  compulsory  service  of  employees 3784 

Silliman,  IVyllyt, 

commissioner,  Neapolitan  indemnity,  1833 4582 

Silva,  Juan  Manuel, 

claim  rejected;  acts  of  revolutionists 2979 

Simoneon,  H,  B., 

claim  disallowed ;  property  seized  by  troops 3724 

''Sir  William  Peel,''  SUamer, 

claim  allowed ;  capture  in  neutral  waters 3935 

Sisiihoo  River, 

decision  as  to  mouth  of 479 

Sitgreaves,  Samuel, 

appointed  American  commissioner,  under  Article  VI.  of  Jay  Treaty, 

1794 278 

Slave  Trade, 

case  of  Jonee 3046 

engaging  in,  forfeits  national  protection ;  Lawrence  case 2824 

piracy,  under  municipal  law 1796 

SlaveSf 

claims  for,  refused  by  joint  high  commission,  1871 686 

dispute  as  to,  carried  away  by  British,  war  of  ldl2 350 

referred  to  arbitration  by  Article  V.,  treaty  of  1818 358 

award  of  Emperor  of  Russia,  directiug  indemnity 359 

effect  of  ownership  as  affecting  French  citizenship 2574 

unlawful  liberation  of,  from  vessels  seeking  shelter;  case  of  En^ 

Jerpriee 4349 

case  of  Hermosa 4374 

treaty  with  Great  Britain,  1818 ;  restitution  of 4733 

commissions  to  determine  value  of,  carried  away,  1822 4734 

accepting  gross  sum  as  compensation  for,  carried  away,  1826.. .    4738 
Slaves,  Indemnity  for, 

'  arbitration  of  Emperor  of  Russia  declaring 359 

Slaves,  Ownership  of, 

effect  on  citizenship,  under  French  law 1163, 1169 

Slooum,  Caroline  B., 

olaim  rej ected ;  fail  ure  to  pursue  judicial  remedies 3140 

Smalley,  George  W,, 

letters  in  London  Times  on  Treaty  of  Washington 637 

Smith,  Albert, 

northeastern  boundary  line  run  by  J.  Bucknall  Estcourt  and  ....      154 
Smith,  Caleb  B., 

appointed  commissioner,  claims  against  Mexico,  1849 1251 
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claim  disallowed ;  failnre  to  pursue  judicial  remedies 3146 

Smith,  Henry  iJ., 

claim  allowed;  illegal  deteutioDi  etc 3310 

Smith  f  Joseph, 

claim  allowed ;  illegal  seizure  under  revenue  laws 3374 

Smith,  Mary, 

contract  claim  disallowed 3456 

Smith,  HVliam  Moore, 
appointed   British  agent;    commission    under  Article  YI.,  Jay 

Treaty,  1794 279 

Soldiers, 

assault  by 1862 

injuries  inflicted  by 1625 

liability  for  unlawful  killing  by;  cases 3002 

nonliability  for  illegal  acts  of  marauding,  etc 2995 

responsibility  for  acts  of 2992 

under  command  of  officers ;  case  of  Dunbar  &  Belknap 2998 

*'Sonora,"  Ship, 

case  of  net  freight;  J ^aframa  claims  case 4273 

Souris  River, 

decision  as  to  mouth  of 483 

South  African  Jtepuhlie, 

arbitration  of  boundary  dispute  with  Great  Britain 5015 

South  American  Republics, 

mediation  of  the  Unit«d  States  as  to  the  war  of  Spain  with 5048 

Sovereignty, 
question  of  Mosquito  Territory;  dispute  between  Great  Britain 

and  Nicaragua 4934 

Spain, 

adjustment  of  east  and  west  Florida  claims 4519 

agreement  with  United  States ;  Cuban  claims,  1871 i  4802 

arbitration  of  claim  against,  for  destruction  of  Mermaidy  by  Great 

Britain 5016 

claim  for  seizure  and  sale  of  Masonic 1055 

claim  of  steamer  Colonel  Lloyd  Aspinwall 1007 

claims  against,  for  spoliations  by  privateers  of 991 

collision  claim,  Great  Britain  against 5017 

Cuban  claims 1045 

prize  claims;  France  and,  1824 4873 

blockade  of  ports  of  American  colonies 4494 

instructions  to  Pinckney ;  claims  for  spoliations 4488 

mediation  of  dispute  with  Germany  as  to  Caroline  Islauds 5043 

of  United  States  as  to  war  of,  with  South  American  Republics, 

1866 5048 

privateering  ordinance,  1794 993 

revolt  of  American  colonies 4494 

revolution  of  1868 1019 

suspension  of  diplomatic  relations,  1808 4493 
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treaty  provisions  for  indemnity  to,  for  injuries  in  the  Floridas. . .  4524 

with  United  States ;  spoliation  claims,  1795 998, 4796 

mutual  claims,  1802 4798 

for  cession  of  Florida,  etc.,  February  21, 1819 4496 

settlement  of  mutual  claims,  1819 4799 

payment  of  claims,  1834 4638 

SpaiUy  King  off 

award  in  boundary  dispute ;  Colombia  and  Venezuela 4858 

Spaiti,  Queen  of, 
arbitration  by;  dispute  between  Holland  and  Venezuela,  as  to 

Aves  islands 5037 

Spanish  Claims  CommissUyn,  1871, 

early  history  of  revolt  in  Cuba 1019 

decree  forbidding  intercourse  with  insurgents ;  protest 1021 

as  to  alienation  of  property 1023 

embargoing  proiierty  of  insurgents 1025 

protest  of  Secretary  Fish 1031 

claims  presented  and  redress  demanded 1031 

negotiations  at  Madrid 1033 

agreement  for  arbitration  submitted  by  Minister  Sickles 1037 

replies  of  Seuor  Sagasta 1038 

concluded 1040 

commission  authorized 1041 

arbitration  tribunal  agreed  to 1045 

commissioner  named  for  United  States,  William  T.  Otto 1046 

Kenneth  Rayner 1046 

Joseph  Segar 1(W7 

Joseph  J.  Stewart 1047 

James  Lowndes 1047 

commissioner  for  Spain,  Marquis  de  Potestad 1046 

Count  Jos^  Brunetti  y  Gayoso 1047 

umpire  selected.  Baron  Lederer 1047 

M.  Bartboldi 1047 

Baron  A.  Blanc 1048 

Count  Carl  Lewenhaupt 1048 

testimony  taken  in  Cuba.. 1048 

first  meeting 1049 

final  meeting 1049 

cluinm  considered 1049 

summary  of  work 1050 

payment  of  awards 1052 

testimonials  to  umpires 1053 

acts  of  Cuban  insurgents 2981 

case  of  Mary  Lowell;  unlawful  expedition  . ., 2772 

Portuondo;  illegal  killing 3007 

Rivas  y  Lamar ;  al  leged  aid  to  insurgents 2780 

Rozas ;  denial  of  jndicial  process 3124 

cases  of  alleged  illegal  arrest,  etc 3252, 3268 

involving  judicial  remedies 3147 

Wyeth  and  Speakman;  invasion  of  Cuba 2777 
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citizeDship  of  olaimaDta  considered 256$ 

claim  of  Moliere;  private  qaarrel 9033 

clainiB  for  alleged  illegal  expnlaion  considered 3350 

damages,  the  rasnlt  of  war,  considered 3674 

embargoed  property;  cases 37o4 

interest  allowance  considered 4327 

on  awards  retained  disallowed 1052 

naturalization  of  claimants  considered ;  cases 2590 

orders  for  taking  testimony 2171 

procedure  adopted  by  commission 2169 

Spanish  Spoliation$y  Treaty  of  1795, 

early  history  of  negotiations 992 

vessels  captared 994 

negotiation  for  arbitration 996 

reported  to  Congress,  1802 4487 

treaty  concluded 998,4796 

commission  authorized 999 

commissioners,  Joseph  Ignat.  Piarez,  Matth.  Clarkson,  and  Saml 

Breck 1004 

proceedings  of  commission 1000,4500 

records  missing 1001 

awards;  amount 1004 

SpeytTy  Albert, 
responsibility  of  government  for  acts  of  military  authorities; 

case  of 2868 

Spheres  of  Infiuenoe, 
territorial  dispute  between  Great  Britain  and  Portugal,  Manrica 

plateau 4985 

'' Splendid,"  Brig, 

claim  allowed ;  illegal  seizure  under  revenue  laws 3384 

possession  by  authorities 3714 

Spoliations, 

arbitration  of  claims  for  Spanish 991 

claims  submitted  to  French  Indemnity  Commission,  1831 4462 

treaty  article  submitting  claims  to  commission,  1795 4796 

Spoliation,  British  {see  British  Spoliations). 
"  Springbok,^  Bark, 

case  of,  arbitration  of  civil-war  claims 694 

of  continuous  voyage;  contraband  goods  for  transshipment  to 

blockaded  port 3928 

Sproule,  George, 

map  of  eastern  boundary,  by 53 

Squier,  E.  Oeorge, 
appointed  United  States  commissioner,  Peru  Claims  Commission, 

1863 1616 

Staokpole,  Joseph, 

claim  against  Venezuela 2949 

Siaempfli,  Jacques, 

program  and  position  of,  at  Geneva 648 

selected    as    arbitrator    by  President  of  Swiss    Confederation, 

Geneva  arbitration 557 
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Standish,  Mildred^  Page. 

olaim  allowed ;  illegal  killing  by  military  antfaorities 3004 

Stanley,  Lord, 

convention  for  settling  Alabama  claims,  signed  by 508 

Stanlejf  Biver, 

decision  as  to 464,483 

States, 

national  responsibility  for  acts  of 1439 

Steelman,  LewU, 

claim  for  arms  ftirnished  to  Mexico  by,  allowed 3465 

Sterling,  Thomas, 

claim  dismissed ;  hazard  of  war 3686 

Stewart,  Joseph  J,, 

appointed  commissioner,  Spanish  claims  arbitration 1047 

Stezlecki,  Count, 

suggested  as  umpire,  London  commission  of  1853 394 

Stony  Mountains  {see  Rocky  Mountains). 
Story,  Henry, 

claim  allowed;  illegal  arrest, etc 3269 

Stott,  James, 

claim  allowed;  illegal  arrest,  etc 3286 

Stovin,  John  Carvin, 

claim  allowed;  illegal  arrest,  etc 3283 

Straits  of  Haro, 

discussion  as  to  water  boundary  in 215 

claimed  as  boundary  by  United  States 216,220 

awarded  as  boundary  line 229 

Strong,  William, 

arbiter  of  claims  of  Pelletier  and  Lazare  against  Haiti 1749 

StUckle,  F.  W., 

cl^im  for  loan  to  Maximilian  authorities  dismissed 2935 

Sturgis,  William, 

pamphlet  on  Oregon  northern  boundary 224 

Sturm,  Herman, 

performing  alien  military  services  forfeited  rights  of  citizenship  .    2756 
Sullivan,  James, 

appointed  United  States  agent,  River  St.  Croix  boundary  commis- 
sion    8 

letter  to  Governor  Jay,  announcing  Judge  Benson's  selection  on 

St.  Croix  boundary  commission 15 

final  report 31 

views  as  to  northeastern  boundary 66 

Sumner,  Charles, 

consulted  as  to  instructions  to  Motley,  Alabama  claims 512 

memorandum  reply  suggested  to  proposition  for  settlement  of  Ala- 

ftama  claims , 525 

speech  against  Alabama  claims  convention 509 

Sumpter,  Jesse  A,, 

claim  dismissed ;  alleged  illegal  detention 3267 

** Sumter,"  Confederate  Cruisn-, 

case  of,  considered  in  British  case,  Geneva  arbitration 595 

contention  as  to  liability  for  acts  of,  Geneva  arbitration 4121 
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opinions  of  commissioners 4125 

award,  no  violation  of  neutrality  by  Great  Britain  as  to 650, 4126 

Supplier, 

of  coal  by  neutrals  to  belligerents 4097 

"5ii«an,"  Schooner, 

claim  disallowed ;  effect  of  blockade 3885 

**Su$annah,*'  Schooner, 

claim  allowed;  nnlawfal  seizure  of  vessels  in  distress 4348 

Susquehanna  Biter, 

decision  as  to  month  of 491 

Swabeif,  Maurice, 

appointed  British  commissioner,  Article  VII.,  Jay  Treaty,  1794 317 

Swann,  Thonuujr., 

secretary  Neapolitan  indemnity,  1833 4582 

SioiMs  Confederation  {see  Switzerland). 
Switzerland, 

arbitration  of  Cravairola  boundary  dispute  with  Italy,  by  United 

States  minister  to  Italy 2027 

claims  of,  againat  Chile 4857 

payments,  cantons  Uri  and  Tessin 4856 

award  of  President,  Fabiani  claim;  France  and  Venezuela 4878 

draft  of  general  arbitration  treaty  submittal  by 2112 

proposal  of  submission  to,  boundary  disputes  of  Congo  and  Por- 
tugal      5041 

Sydney  Hirer, 

decision  as  to  mouth  of 485 

Syme,  James, 

claim  for  illegal  arrest,  etc.,  considered 3290 

T. 
Tabttsintae  Rirer, 
decision  as  to  month  of 477 

Talcott,  J., 

northeastern  boundary  survey,  by  Ren  wick,  Graham,  and 144 

"  Tallahassee,^'  Confederate  Cruiser, 

contention  as  to  liability  for  acts  of 4171 

award;  no  liability  incurred 651,4172 

Talleyrand,  M,, 

in lormal  negotiations  with;  X,T,Z  episode 4423 

overtures  to  restore  diplomatic  relations  with  France 4427 

Talmage,  David  M., 

appointed  United  States  commissioner,  Venezuela  Claims  Com- 
mission, 1866 1669 

Tamariz,  Francisco  Ugenio, 

appointed  Ecuador's  commissioner, Ecuadorian  Claims  Commission    1571 
Tanco,  Afariano, 

appointed  Colombian  arbitrator,  claim  of  Montijo 1426 

Tdrara,  Santiago, 

appointed  Peruvian  commissioner,  Peru  Claims  Commission,  1863 . .     1616 
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"  Tarquin,''  Ship,  Pag©. 

claim  allowed ;  compensation  for  services 4617 

Taunton  Biver, 

decision  as  to  month  of 474 

Tazmcell,  Littleton  Waller, 

commissioner,  Florida  treaty,  1819 4500 

Tehuantepeo  Ship  Canal  Company, 

claim  for  failure  to  carry  out  contract  rejected;  failure  to  pursue 

judicial  remedies 3132 

Tejeda,  Jo94  Simeon, 

appointed  Peruvian  agent,  Peru  Claims  Commission,  1868 1641 

Telegraph, 

effect  of,  upon  diplomatic  negotiations 538 

Temiecowita  Portage, 

survey - 77 

Temple,  Sir  William, 

arbitration,  claim  of  Netherlands  against  Portugal 4849 

Tenter  den.  Lord, 

appointed  British  secretary,  joint  high  commission,  1871 536 

British  agent,  Geneva  arbitration 556 

Terra  Nueva  Biver, 

decision  as  to  mouth  of 494 

Territorial  Guarantees, 

in  French  treaties  considered 4407 

Territorial  Juriediction, 

law  of  Italy 922 

of  Norway 920 

offenses  committed  in  waters  in 1797 

question  as  to  meaning  of 1145,1163,1168 

violation  of,  by  seizures;  case  of  Giddings 4379 

Territorial  Waters, 

discussed  before  Halifax  commission 743 

extent  of;  case  of  Alleganean 4332 

ordinary  limits  of,  not  decided  by  fur-seal  arbitration 920 

Territory, 

acquisition  of  title  to 1909 

arbitration  of  Delagoa  Bay  dispute.  Great  Britain  and  Portugal . .    4984 

Terry  4'  Angus, 

claim  for  property  destroyed  by  troops 2793 

Tessin,  Canton  of, 

arbitration  of  payment  to  Uri 4856 

Testimonials, 

to  arbitrators 1207 

Testimony  {see  also  Evidence), 

manner  of  taking,  American-British  Claims  Commission,  1871 2210 

orders  adopted  for  taking,  Spanish  Claims  Commission,  1871 2171 

taking,  in  Cuba 2174 

rules  adopted  for  taking,  French  Claims  Commission 2214 

of  first  Alabama  claims  court 4645, 4648 
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"  Texan  Star,"  Skip,  Page. 

claim  for  deetraction  of,  by  Alahama;  transfer  of  flag 2360 

Texoi  Bond  Coies, 

nonliability  of  United  States  in 3691 

Thames  Biver, 

decision  as  to  month  of • 482 

Tkomas,  John  Addison, 

appointed  United  States  agent,  under  treaty  of  1853 403 

Thompson,  Ana, 

olaim  allowed;  embargo  of  alien's  property 3779 

Thompson,  Gilbert  L., 

effect  of  domicilin  belligerent  territory 2667 

Thompson,  Sir  John, 

appointed  British  arbitrator,  Paris  far-seal  tribunal 806 

Thomlon,  Sir  Edward, 

appointed  member  of  joint  high  commission,  1871 536 

umpire,  Mexican  Claims  Conimission,  treaty  of  1868 1303 

correspondence  with  Mr.  Fish  as  to  joint  high  commission 582 

selected  as  arbiter,  olaim  of  Canada  against  Brazil 1735 

Thrasher,  John  S,, 

difl'erence  between  domiciliation  and  naturalization  asserted  in 

olaim  of • 2701 

"  Three  Bules"  of  Neutrality, 

adopted  in  Treaty  of  Washington,  1871 550 

discussed  in  British  Parliament 555 

contention  in  American  case,  Geneva  arbitration 572 

in  British  ease,  Qeneva  arbitration 598 

failure  to  request  accession  to 666^670 

views  of  international  law  writers  on 670 

Thurman,  A.  6., 

consulted  as  to  settling  ^laframa  claims 529 

Tidrks,  Dr,, 

British  astronomer,  northeastern  boundary 77 

Time,  Lapse  of, 

not  a  bar  to  claims  under  treaties 4180 

Tod,  David, 

convention  for  settlement  of  claims ;  concluded  with  Brazil,  1849.    4609 
Tonnage  Duty, 

dispute  with  France  as  to 4400 

**  Topaz,"  Schooner, 

case  of,  seized  by  Mexican  soldiers 2992 

Torre  <f*  Labourdetie, 

claim  for  seizure  of  goods  rejected  for  trading  with  an  enemy 2816 

Torres,  Jgnaeio, 

claim  disallowed;   property  destroyed  after  preliminary  peace 

treaty  signed 3798 

•*  Toucan,^*  Brig, 

claimallowed;  unlawful  detention 4615 

Torell,  John, 

claimallowed;  illegal  detention,  etc 3310 
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TractuUe  Rivers,  Page. 

deoiaion  as  to  months  of. 477 

Traoy,  Henry, 

claim  for  illegal  arrest  of,  disallowed ;  Peravlan  indemnity 4599 

Trading  with  the  Enemy, 

forfeiture  of  national  protection  by ;  case  of  Felix 2800 

case  of /«aac  JfoKim 2816 

of  Jaroelowsky 2818 

of  Torre  &  Labonrdetto 2816 

Transfer  of  Clmms  {see  Assignment). 
Dranslations, 

falsification  of,  fur-seal  arbitration 814 

mles  of  commissions  as  to 2171,2185 

Treadwell,  Leonard  T,,  4'  Co., 

contract  claim  dismissed 3408 

Treaties  {see  also  Agreements  and  Protocols), 

agreements  for  permanent  arbitration 5057 

annulled  by  war,  position  of  Lord  Bathurst 707 

construction  as  to  presentation  of  claims 137Sk 

declared  part  of  supreme  law  of  the  land  by  the  Constitution 273 

early  arbitration  by,  in  European  ooun tries 4831 

effect  of  change  in  form  of  goTernment  on,  considered 4405 

interpretation  of,  considered  in  Van*  Bokkelen  arbitration 1848 

of  Vienna,  1815;  navigation  of  rivers 4851 

performance  of  obligations  of 4179 

question  as  to  ratification 1372 

supremacy  of 1807 

survival  of,  on  division  of  country 1574 

with  Brazil;  claims,  1849 4609 

protocol;  ship  Caiicufa,  1870 4687 

with  Chile;  Ifocedonian  claims,  1858 1460,4689 

mutual  claims,  1892 1469,4691 

with  China;  claims  convention,  1858 4628 

with  Colombia  (New  Granada) ;  claims  commission,  1857 1361, 4694 

extending  time,  1864 \ 1396,4696 

transit  of  Panama 1366 

with  Costa  Rica;  claims  against,  1860 1551,4701 

with  Denmark;  spoliations,  1830 4563 

Butterfield  claim,  1888 1185,4710 

with  Ecuador;  mutual  claims,  1862 1569,4711 

Santos's  claim,  1893 1587,4713 

with  France ;  consideration  of  binding  effect  of 4406 

abrogated 4426 

peace,  commerce,  and  navigation,  1800 4431 

cession  of  Louisiana,  1803 4434 

payment  for  Louisiana,  1803 4434 

payment  of  spoliation  claims,  1803 4434 

spoliation  claims,  1831 4460 

mutual  war  claims,  1880 1134,4715 

time  extended 4718,4719 
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with  Great  Britain ;  boundaries,  claims,  etc.,  1794. . .  5, 275, 299, 309, 4720 

supplementary,  St.  Croix  boundary,  1798 23 

payment  of  debts  barred  from  legal  remedy;  continuing  com- 
mission under  Article  VII.,  Jay  Treaty,  1802 4727 

articles  relating  to  boundaries,  1814 47, 72, 162, 171, 4728 

article  relati  ng  to  restitution  of  slaves,  1818 4733 

commissions  to  determine  value  of  slaves  carried  away,  1822.  363, 4734 
accepting  gross  sum  as  compensation  for  slaves  carried  away, 

1826 381,4738 

commission  to  settle  northeastern  boundary,  1827 88, 4740 

settling  northeastern  boundary,  1842  ( Webster- Ashburton) 151 

settling  northern  boundary,  1842 WS 

northwestern  boundary,  1846 213 

mutual  claims,  1853 391,4743 

duration  extended,  1854 4746 

commission  to  reserve  fiBheries,  1854 426,4747 

Hudson's  Bay  and  Puget  Sound  Agricultural  companies'  claims, 

1863 237,4749 

civil  war  claims;  fisheries;  commission  to  determine  value  of 

fishery  privileges ;  northwest  boundary,  1871 227, 546, 4751 

fur-seal  fisheries  in  Bering  Sea,  1892 4759 

modus  Vivendi,  1892 4763 

arbitration  of  fur-seal  claims,  1896 4764 

with  Mexico ;  claims  of  United  States  citizens,  1839 1218. 4771 

mutual  claims,  1868 1292,4773 

time  extended 4776,4777,4778,4779 

with  Paraguay;  claim  of  United  States  and  Paraguay  Navigation 

Company,  1859 1494,4781 

with  Peru,  1831,  indemnity  for  seizures,  etc 4591 

Lizzie  Thompson  and  Georgiana  claims,  1862 1610, 4785 

mutual  claims,  1863 1615,4786 

mutual  claims,  1868 1639,4788 

with  Portugal;  claims  of  American  citizens,  1851 1092,4791 

with  Russia,  as  to  latitude  54°  40',  1824 207 

with  Spain;  spoliation  claims,  1795 998^4796 

mutual  claims,  1802 4798 

cession  of  Floridas,  1819 4496 

settlemeut  of  mutual  claims,  1819 4799 

payment  of  claims,  1834 4538 

with  Two  Sicilies,  indemnity  for  seizures,  1832 4581 

with  Venezuela ;  claims  of  American  citizens,  1866 1659, 4808 

reopening  claims  of  American  citizens,  1885 1674, 4810, 4815, 4816 

claims  commission,  1888 1674 

claim  of  Venezuela  Steam  Transportation  Company,  1892. ..  1709,4818 
Treaties  of  Foreign  Nations, 
Argentine  Republic  and  Brazil ;  boundary  submitted  to  arbitra- 
tion of  President  of  United  States;  1889 4688 

and  Paraguay;  boundary  submitted  to  arbitration  of  President 

of  United  States;  1876 4783 

Colombia  and  Great  Britain;  clninis  of  Cotesworth  &  Powell; 

1872 4697 
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Costa  Rica  and  Nioaragna ;  boandarioH ;  1858 4707 

and  Nicaragua;  boundary  submitted  to   President  of  United 

States;  1886 4704 

Treaty, 

settlement  of  claims  by,  agreements 2430 

Treaty  of  1S46,  Great  Britain, 

boundary  west  of  Rocky  Mountains  settled  by 196 

Treaty  of  Ghent,  1814, 

boundary  questions  considered  by  plenipotentiaries 69 

commission  under  Article  IV 47 

under  Article  V 67 

under  Article  VI 162 

under  Article  VII 171 

contention   as  to  restoration  of  private  property,  slaves,  etc., 

Article  1 351 

submission  to  arbitration 358 

award  of  Emperor  of  Russia ;  indeuuiity  directed 359 

Treaty  of  Guadalupe  Hidalgo, 

general  arbitration  article  in 1287 

Treaty  of  London,  1818, 

boundary  from  Lake  of  the  Woods  to  Rocky  Mountains  settled  by . .  391 

liberty  to  take,  dry,  and  cure  fisb  renounced  by 426 

mutual  occupancy  of  territory  west  of  Rocky  MountaiuH 204 

Treaty  of  Peace  tvith  Great  Britain,  1783, 

boundaries  intended  by 91 

boundary  described  in 1 

lack  of  map  to  accompany 2 

negotiations  by  peace  commissioners 97 

claim  of  United  States  as  to  northwest  angle  of  Nova  Scotia 

named  in 101 

definitive  statement 113 

of  Great  Britain 108 

definitive  statement 116 

" liberty"  to  take,  dry,  and  cure  fish  under 426 

provision  as  to  payments  of  private  debts 272 

"right  to  take  fish"  under 426 

settlement  of  claims  of  British  credi  tors  under 298 

Treaty  of  Washington  (see  also  Alabama  Claims;  Civil  War  Claims 
Commission;  Halifax  Arbitration  Commission), 

articles  relating  to  A  labama  claims 547 

civil  war  claims -. 688 

fisheries  (Halifax  commission) 719 

criticism  of 554 

surreptitious  publication  of 553 

'' Trent'' Case, 

referred  to  in  American  case,  Geneva  arbitration 565 

Tribunal  of  Arbitration, 

proposed  by  Sir  Edward  Hornby 401 

*'  Tnnity  Maetere," 

evidence  by,  first  Alabama  claims  court 4649 

5627— Vol.  5 53 
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Tripler,  William  C,  Paga 

taking  part  in  politics  by  alien  a  violation  of  nentrality 2823 

Trumbullf  John, 

chosen  fifth  oommissiouer  under  Article  VII.,  Jay  Treaty,  1794 320 

Trumbull,  Ricardo  L., 

claim  lor  illegal  arrest  dismissed 3255 

for  services  allowed 356 

Truro,  Lord, 

8n«^ge9ted  as  umpire,  Loudon  commission  of  1853 395 

Tryon  Hirer, 

decision  as  to •. .: 463,483 

I'uladi  Portage, 

survey 77 

Tapper,  Charles  H., 

appointed  British  agent,  Paris  fur-seal  tribunal 805 

Turkey, 

mediation  as  to  boundary  with  Greece 5042 

Tarnei'  4'  Hnishaw, 

claim  alloweU ;  noncompliance  with  peace  stipulations 3806 

Turner,  Charles, 

claim  of,  disallowed  for  failure  to  pursue  legal  remedy 3126 

Turner,  John, 

claim  allowed  j  destruction  of  property  by  troops 3684 

*'  Tusoaloosaf*'  Confederate  Cruiser, 

case  ofy  considered  in  American  case,  Geneva  arbitration 587 

Tttskeet  nicer, 

decision  as  to  mouth  of 479 

*  *  Twee  a  ehroeders, '' 

illegal  capture  of,  from  neutral  port 1120 

*'^00,"  Steamer  {nee  '* Alabama''). 
Two  Sicilien  (see  also  Naples), 

convention  with,  1832 ;  indemnity  for  seizures  by  Murat 4581 

Twohig,  John, 

claim  for  illegal  arrest  dismissed 3247 

U. 
Vhde  4'  Co., 

clai m  for  seizure  under  revenue  laws  allowed 3401 

right  of  protection  as  neutral,  thougli  domiciled  iu  belligerent 

territory 2691 

Ukase  of  1821,  Russian, 
foreigners  forbidden  to  approach  within   100  mih's  of  Alaskan 

coasts,  etc 766 

protest  of  Unitt'd  States 756 

Umbazucksas  Portage, 

survey 77 

rmpire, 

choice  of,  reciprocity  treaty,  1854 475, 476 

cooperation  with  commissioners 404 

delects  ill  manner  of  selecting 391 
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designation  of,  under  reciprocity  treaty,  1854 429 

impeachment  of  awards 431, 436, 442 

duties  of 1304,2188 

finality  of  decision  of,  etc. ;  considered  by  Spanish  Claims  Com- 
mission, 1871 2184 

presentation  of  new  evidence  to 2259 

reference  to ;  rules  of  Spanish  Claims  Commission,  1871 2173 

selection  under  treaty  of  1853 392 

submission  of  cases  to 2169,2173 

Umpire  Cases,  Colombian  Claims, 

statement  of  award,  commission  of  1861 1398 

protest  of  Colombian  commissioner 1401 

answer  of  American  commissioner 1402 

statement  by  umpire 1405 

payment  of,  reserved 1407 

submitted  to  commission  of  1864 1407 

decision  of  Sir  Frederick  Bruce  reopening  claims 1408 

refusal  to  submit  Gibbes  award  to  new  commission ;  payment 1410 

Unfriendly  Feeling  of  Authorities, 

considered  by  Geneva  lYibunal  as  affecting  neutral  duty 4109 

Union  Land  Company, 

claim  for  violation  of  colonization  contract  allowed 3434 

Union  Biver, 

decision  as  to  mouth  of 478 

United  States  and  Paraguay  Xavigation  Company  Arbitration,  Treaty  of 
1859, 

history  of  claim 1485 

action  of  Congress 1493 

treaty  concluded 1494 

provisions  for  arbitration 1495. 

commissioner  for  Paraguay,  Josd  Berges 1496 

for  United  States,  Cave  Johnson 1496 

first  meeting  of  commission 1496 

rules  of  procedure  adopted 2235 

statement  of  claimants 1496 

of  Paraguay 1499 

presentation  of  testimony 1500 

award,  rejecting  claim 1501 

opinion  of  Commisnioner  Johnson 1502 

subsequent  consideration  of  claim 1538 

United  States  v.  Jiank  of  United  States^ 

nonpayment  by  France  of  draft,  French  indeumity  (5  How.,  382)  .  4463 
Unlawful  Expeditions, 
engaging  in,  forfeits  rights  of  recovery  for  seizure;  cases  of  Archi- 
bald, Grade,  and  Rebecca  Adams 2758 

case  of  Mary  Loxcell 2772 

cases  of  Wyeth  and  Speakman 2777 

Upham,  Nathaniel  G., 

appointed  American  commissioner  under  treaty  of  1853 400 

umpire,  Colombian  Claims  Commission  1861 1372 
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